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(1) Hindu Marriage Act (1955), S. 27 
(Apr) 153 
(2) Limitation Act (1968), Art. 137 
(Nov) 504 (FB) 
‘——QO, 1, R. 10 — See Ibid, O. 23, R.3 
: (Nov) 478 
——O, 2, R. 2 — Dismissal. from service | 
~~ Suit for declaring order of dismissal 
void — Subsequent suit for arrears of 
salary becoming due atter reinstatement 
` —If barred under O. 2, R.2 (Sep) 418A 
_—— 0.6, R. 2. — Pleadings — Plaintiff 
not entitled to relief upon facts and docu- 
ments neither stated nor referred to in 
- the pleadings (Jan) 25B 
~——Q. 6, R. 2 — Pleadings — Custom or 
usage on which plaintiff bases his claim 
must be actually pleaded (Mar) 128D 
——0O. 6, R, 2 — Variance between plea- 
dings and proof — Effect (May) 219E 
-— 0, 6, R. 2., S. 100 — Absence of plea- 
dings — Specific plea, that after notice to 
landlord, part of rent was spent in re.- 
pairs, not taken in pleadings — No issue 
framed though parties had led evidence 
on the point and knew exactly what they 
were driving at — Remand of case to re- 
consider the point is not illegal 
; (Nov) 481 
——O. 6, R. 17—Amendment of plaint — 
Limitation — Suit by partner of a dis- 
solved firm against the other partner to 
recover specific sums as profits on ac- 
count of rent barred under S. 69, Partner- 
ship Act— Plaintif can amend plaint and 
claim damages fer use and occupation 
and in the alternative as mesne profits 
—No question of limitation can arise 
(Jan) 15 
-—O.7, R, 7—See also Hindu Marriage 
Act (1955), S, 27 (Apr) 153 
——O. 7, R. 7 — Suit for declaration that 
defendant was not plaintiff’s adopted son 
and plaintiff was exclusive owner of suit 
‘property — First relief barred by limita- 
tion ~— Plaintiff can .be granted second 
relief (Dec) 540C 
~—O. 9, R. 18 — Application under — 
Whether conditional order can be passed 
— Non.fulfilment of condition—Effect 
(Apr) 166 
—— 0O. 11, R. 1—Interrogatories and dis- 
covery — Procedure permissible in elec- 


tion petitions (Jan) 41A 
—— 0. 11, R. 12— See also Ibid, O. 11, R. 1 
> (Jan) 41A 
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Civil P. 0. (contd.) 
——O. 11, R, 12 — Discoveries and inter- 
rogatories—Scope and object (Jan) 41> 
——O, 18, R. 3— See Specific Relief A 


(1963), S. 19 ib) (Sep) 896B 
——O. 18, R. 17 — See Evidence Act 
(1872), S. 145 (May) 219G 


—-O, 20, R. 4— Duty of judiciary to 
approach modern problems (July) 278: 
——O,. 20, R. 6 — Contents of decree — 
Judgment is not vitiated merely because 
certain documents were not specifically 
mentioned in it (Mar) 128B, 
——O, 20, R. 16—See Ibid, O. 41, R, 30 
(Aug) 836: 
—~ 0, 20, R. 18 — See Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1951), S. 176 (Nov) 470A) 
——O, 21, R. 35 (3)— Irrespective of $. 76 
and O. 26, Civil P. C. (1908)—The execut- 
ing court has jurisdiction to direct deli. 
very of possession through a Commis- - 
(Dec) 552A. 


sioner 
——O. 21, R. 72 (All) — See Ibid, O. 21, 
R. 84 (2) (Aug) 353 


—O. 21, R. 84(2) and R. 72 (All) —; 
Deposit by decree holder —Auction pur- 
chaser — Necessity (Aug) 35 

—— O. 21, R. 89 (as amended by U. P. Act 
of 1954) —See Ibid, S. 42 (Dec) 587) 
——O, 21, R. 90 (as amended by U. P. Act 
of 1954)—See also Ibid, S. 42 (Dec) 587 
——O, 21, R. 90 and S, 47— Execution sale 
—Objection under the rule — Rejection— 
Subsequent objection about non-saleabi- 
lity of property — Subsequent objection! 
not barred by res judicata (Aug) 350B 
——O. 21, R.95 — Delivery of land im 
occupancy of judgment.debtor—Land in 
possession of person under consolidation 
proceedings — Application not. legally 
maintainable (July) 284A) 
——0O, 21, R. 95 — Delivery of land in 
occupancy of judgment.debtors — Appli- 
cation by decree- holder auction purchaser; 
for amendment of sale certificate by sub- 
stituting land allotted to judgment-debtor, 
in consolidation proceedings, in place of 
land auctioned—Section 49 of U. P, Con- 
solidation of Holdings Act no bar 
(July) 2848 
——O. 21, R. 95— Delivery of land in oc- 
cupancy of judgment debtor — Applica- 
tion by decree. holder auction purchaser! 
for delivery of possession of land allotted 
in consolidation proceeding to judgment 
debtor in place of land attached and sold 
—Whether S. 49 of U. P, Consolidation of 
Holdings Act bars jurisdiction of execut- 
ing Court (July) 284G 
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——O, 21, R. 95_Delivery of land in.oc- 
cupancy of judgment-debtor —. Applica- 
tion by decree-holder auction purchaser 
for delivery of possession of substituted 
land aHotted in consolidation proceeding . 
to judgment-debtor in place of land 
attached and sold,— Whether, decree- 
holder’s remedy under S. 12 of U. P. Con-. 
solidation of Holdings Act-is barred under 
S. 49 of that Act—Quaere (July) 284D 
— QO. 21, R. 105 (as amended by Allahabad 
High Court) —See Ibid, O, 21, R. 35 (8) 
(Dec) £52 
_— O, 22—See Provincial Insolvency Act 
(1920), S. 17 (Nov) 483 
——O,. 22 R.4 — Death of defendant — 
Some of heirs already on record — Effect 
(Oct) 436A 
——O, 22, R. 9 — Substitution without 
setting aside abatement (Oct) 456B 
——~O, 22, R, 11 — See Limitation Act 
(1968), Art. 187 (Nov) 504 (EB) 
——O, 22, R. 12 (AIL) — See Ibid, S..97 
(Feb) 67A 
——O, 28, :R. 1 — Rule 1(1) confers an 
unqualified right on the plaintiff to with- 
draw from the suit even at the stage of 


an appeal (Mer) 143 
——O, 23, R. 3—See also Ibid, S. 96 (8) 
(Oct) 453 


——O, 23, R. 3—Decree in terms of com- 
promise to be passed only if agreement 
or compromise was lawful — Test for 
determining whether compromise was 
lawful — Compromise must be bona fide 
—Pending application under O.1, R. 10 


must be decided first (Nov) 478A 
——0O, 26—See Ibid, O. 21, R. 35 (8) 
(Dec) 552 


-——O, 26, R. 1—See Motor Vehicles Act 
(1989), S. 68D as (July) 808B 
——O, 32, R. 1— See also Hindu Minority 
and Guardianship Act (1956). S. 11 
(Feb) 81 
—--O. 32, R, 1—Appeal against minor — 
Appointment of guardian ad litem after 
‘expiry of limitation — Whether appeal 
becomes barred (Dec) 513 
——0O. 83, R. 1, Explanation — A deity 
can sue as a pauper (July) 287A 
83, R. 1 — Permission to sue as 
pauper — Relevant considerations’. 
(July) 287B 
——O, 39, R. 1~Temporary injunction — 
Grant of —Decisive factors (Oct) 418B 
——O. 39. R. 2A (Allahabad amendment) 
— Punishment for breach of infunction 
order— When imprisonment can be ordered 
(Dec) 556 
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Qivil P. O., (contd.) f - 
-— 0O. 41, R. 1 — Issues framed covering. 
all material points — Lack of particulars- 
in plaint—A ppellant cannot be permitted 
to make capital out of it (July) 278K. ` 
——-O. 41, R. 23 — Order of remand by 
Board of revenue under U., P. Act (1 of 
1951) — Court can take notice of change. 
in law (Aug) 360G 


. — 0O. 41, R. 27 — Documents not neces- 


sary for decision of case and could be 
-excluded form consideration - Party pro- 
ducing-them having no objection to the- 
exclusion — Appellant can have no grie. 


‘vance if opportunity to adduce evidence- 


in rebuttalis not given to him: (July) 278A 
——O. 41, R, 27 (1)— Additional evidence- 
necessary to pronounce judgment admit- 
ted by consent of parties (July) 801A. > 
——O. 41, R. 27 (1) (c) as amended by . 
Allahabad High Court decision to admit 
additional evidence—When may be taken | 
(Dec) 515A 
-—O, 41, R. 27 (1) (c) as amended by 
Allahabad High Court — Permission to- 
opposite party to produce documents to- 
rebut new case, advanced'by appellant — 
If for substantial cause (Dec) 515B. 
—-O, 41, R. 30—Appeal against prelimi- 
nary decree for partition — Evidence re- 
corded before passing of final decree — 
Admissibility (Aug) 388- 


Constitution of India, Art. 3 (1)—See ibid, 
Art. 15 (1) (Jul) 805. 
—~Part 3 (Arts. 12 to 35) — See Hindu. 
Law—Religious endowment (July) 2738F . 
—— Art, 18 — See also U, P. Rural Deve- 
lopment (Requisitioning of Land) Act (27 
of 1948), Pre l (Mar) 114G 
—— Art. 13—Sections declared void—Re- 
enactment necessary (Feb) 78C. 
—— Art. 14 , i i 
See also (1) Ibid, Art. 15 (1) (July) 305- 
(2) Co-operative Societies — 
Co-operative Societies Act 
(1912), S. 48 (2) (i) f 
(Dec) 557C 
(8) Manual of Rules and Orders. 
relating to Department of 
Legal Remembrancer to. 
Government, U. P. IV Edn. 
(1942) Notification D/- 
29-8-1968, Para IV 
(Oct) 460B, C 
(4) Motor Vehicles Act (1939). 
S. 68C (Feb) 55C 
(5) Motor Vehicles Act (1939), 
_ 8. 868C (July) 308G 
(6) U. P. Publie Moneys (Re- 
covery of Dues) Act (1965), 
S. 3 (1) (c) (Mar) 97 (RB) 
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——Art. 14— It is for the party who 
attacks the validity of the legislation by 
reference to Article 14 to place all mate- 
tials before the court which would go to 
-show that the selection is arbitrary and 
‘insupportable (Apr) 159F 
——Art. 14 — Procedure provided for 
action against suspects under U., P. Con- 
trol of Goondas Act is different from one 
under Cr, P. C., Sections, 110/117 —Difer- 
-ence in procedure is based on reasonable 
classification f (Nov) 498G 


—— Arts, 15 (1) and 8 (1) — Article con-. 


templates making of special provision for 
women as a class but not the making of 
provision for an individual woman 
(July) 305 
—— Art. 16 (1)—-See also Manual of Rules 
and Orders relating to Department of 
Legal Remembrancer to Government, 
U. P. IV Edn, (1942), Notification, D/- 
29-6-1968 Para. IV (Oct) 460B 
~—— Art. 16 (1) — “Office under the State’ 
—Words govern posts of law officers of 
State in High Court—Therefore the Article 
-applies to them (Oct) 460A 
—~——Art. 19 -See Co-operative Societies — 
"U, P. Co.operative Societies Act (1966), 
S, 17 (2) (Apr) 159E 
—— Art, 19 (1) (f)—See also Mohammedan 
‘Law (July) 313C (FB) 
~———Art. 19 (1) (f)—Power of seizure being 
-an in-road into fundamental right to pro- 
perty has to be exercised strictly in 
<accordance with law (June) 231B 


——Art. 19 (1) (f — Customary Law of 
pre-emption — Right of pre-emption on 
‘basis of easement of resting of beams on 
shops sold being a right of pre-emption 
“by vicinage is violative of Art. 19 (1) (f) 
-and cannot be enforced (July) 318B (FB) 
Art. 19 (1) (f) and (5)—See U. P. Rural 
‘Development (Requisitioning of Land) 
Act (1948), Pre. (Mar) 114D 
-———Art, 19(1) (£), (g)—-See Motor Vehicles 
-Act (1939), S. 68C. (Feb) 55D 
-————Art. 19 (2) (5)—See also Public Safety 
— U. P. Control of Goondas Act (8 of 
1971), S. 3 (3) (Nov) 498B, D 
—-—Art, 19 (2) (5) — Reasonable restric- 
tions in the interest of general public 
«depend upon the purpose of restriction 
(Nov) 498A. 
—— Art. 31—See Govern ment of India Act 
(1935), S. 299 (1) & (2) (Mar) 114B 
——— Art, 81 (2) & (2A)—See Motor Vehicles 
-Act (1989), S. 68D: (Feb) 55B 
~—— Art, 31 (2)— See Co-operative Societies 
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—U. P. Co-operative Societies Act (1986), 
S. 181 (4) 
——Art. 31 (5) (c)—See U, P. Rural. Deve- 
lopment (Requisitioning of Land) Act 
(1948), Pre. (Mar) 114G 


—Art. 102 (1) (a) — Office of profit —| 


Employment of a person by All India 


‘Radio as Staff Artist|Part time correspon- 


dent, whether would be office of profit 
(Aug) 840A 
——Art. 183 (1) (a) and (c)— Application 
for certificate to appeal to Supreme Court 
against order allowing writ petition 
quashing order assessing to tax below 
Rs, 20,000—Certificate cannot be granted 
under cls, (a) and (c) of Art. 138 (1) 
(Aug) 332 
——Art. 162 — Executive power of State 
Government—No power to designate any 
teacher as head of Department in a con- 
stitnent College (Sep) 881F 
Art, 226— See also U, P. Gram Savha 
Manual, Para 131 (Oct) 422 


-——Art. 226—Other remedy open—Exist- 
ence of alternative remedy—High Court 
cau grant relief to a petitioner in appro. 
priate vase. 
—Art. 226 — Interference on finding of 
interpretation of document — When not 
permissible (Jan) 85E 
——Art, 226— Finding that ballot papers 
were not tampered with when bona at 





by ignoring material evidencé can be 
successfully challenged Feb) 51A 


Art, 226— U. P, Panchayat Raj Rules 
—Envelope containing counted ballot 
papers are not required to be Fined by 
the officer — Want of signature is not a 
material circumstance fjustifyi 
ference under Art. 226 


—— Art. 226 — Who can apply — U, P. 
Government Notification under $s. 14 and 
20 (4) of the U, P Excise Act, prohibiting 
import, export, transport and possession 
of liquor and intoxicating drugs in certain 
districts — Notification rendered invalid 
and inoperative by a decision ofthe High 
Court — Petitioners prohibited from car- 
rying on the trade can apply for enforcing 
their fundamental right (Feb) 784 


——Art. 226 — Laches — Petitioner held 
not guilty of laches Feb) 78B 

— Art. 226—Principles of natural justice 
—Appointment of an admilalstrator for 
an educational institution under Para. 20 
of the Scheme of Administration made 
under S, 16-A of the U.P. Intermediate 
Education Act (2 of 1921) (Mar) 188A 





inter- 





(Apr) 159G! 


g 
Feb) 51B | 


j 
i 


(Jan) 16C] - 


ji 


$ 
i 
| 
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-— Art. 226 —New plea cannot be allow- 
ed to be raised at the stage of hearing of 
the petition (Mar) 187B 
Art. 226 — Writs — Petition seeking 
remedy for breach of contract without 
anything more is not maintainable 
(Apr) 156 
-——-Art, 226—Maintainability of petition 
(Apr) 169C (FB) 
——Art. 226 -New Plea — The objection 
ee ne me A of the suit will 
not be allowed to be raised for the first 
time in the petition under this Article 
when it was not raised before the two 
lower appellate Courts (Apr) 184B 
——Art. 226 — Discretionary remedy 
under — The remedy under the Article is 
discretionary and the Court will be hesi- 
tant to grant relief underthe Article when 
it finds that substantial justice has been 
done between the parties (Apr) 184C 
——Art, 226 — An existing operator of 
stage carriage and an applicant for grant 
of permanent stage carriage permit both 
are adversely affected by an order grant- 
ing temporary permit to a third person 
and can maintain a writ petition against 


the order (Apr) 186B 
Art 226— Mandamus against private 
body (May) 194A 


——-Art. 226—Certiorari — A writ of cer- 
torari lies only against the orders of 
public authorities acting quasi judicially 


(May) 194B 

———Art, 226—Questions of fact 
(May) 196A 
——Art. 226—Estoppel against applying 
(May) 196B 


——Art, 226 — Petition under Art. 226 
constitutes a case for the purpose of 
Art. 14 of the U. P. High Courts (Amalga- 
mation) Order (May) 200C (FB) 
Art, 226—Writ petition —High Court 
not to interfere with finding of fact unless 
based either on no evidence or inadmis- 
sible evidence or on misreading of evi- 
dence in ignorance of materia} evidence 
(Jul) 291B 

—— Art, 226—Natural Justice—Principles 
of—Requirement as to reasonable opport- 
unity—Compliance of (Jul) 308A 
———Art, 226 — Bias — Mere fact that 
Wearing Authority had passed certain 
adverse orders against the petitioners is 
no ground for holding that the Authority 
was biased (Jul) 308E 
-—-Art, 226 — New Plea — Objection to 
schems due to change of circumstances 
not raised before Hearing Authority in 
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Constitution of India (contd.) i 
spite of filing supplementary objections— 
Objection not allowed to be raised before 
High Court (Jul) 308F 
——Art, 226 — Order under Motor Vehi- 
cles Act approving a scheme after con- 
sidering objections raised under S. 68-D 
of that Act — Order is not open to chal- 
lenge under Art. 226 either on ground 
that another view may possibly be taken 
of the objection or that the order does not 
give detailed reasons (Jul) 308] 
——Art. 226 — Failure to exercise juris- 
diction (Jul) 312 
——Art. 226 — Acquisition of land for 
public purpose — Suitability of land— 
Opinion of Government that some other 
land in the vicinity is more suitable for 
acquisition is a matter of opinion which’ 
question is not justiciable in Courts 
(Sep) 878B 
~—Art, 226—Certiorari, writ of - When 
can issue against decision of a statutory 
authority like the Chancellor of a Uni- 
versity (Sep) 381A 
— Art. 226—Who can apply for a writ 
(Sep) 392D 
——Art, 226—High Court will not under- 
take appraisal of evidence or interfere 
with findings of Courts below: (Sep) 406C 
——Art. 226—Other remedy open — Bar 
to writ — Where the alternative remedy 
supposed to be available is not an adequate 
one, writ application cannot be dismissed 
on that ground (Oct) 427F 
——Art. 226 —Application for writ of 
Habeas Corpus is competent even when a 
person is released on Bail (Dec) 548A 
—— Art. 226 — Writ petition for quash- 
ing order rejecting application for release 
of premises and subsequent proceedings 
under S. 7-A of Rent Control Act — Peti- 
tion allowed—Appea] —Rent Control and 
Eviction Officer has no locus standi to 
file appeal (Dec) 559B 
—— Art. 246- See ` 
(1) Co-operative Societies — U. P. Co. 
operative Societies Act (1966), Pre 
(Apr) 159 A, H 
(2) U, P. Rural Development (Requisi- 
tioning of Land) Act (1948), Pre 
Mar) 114A 
———Art. 300 (1) — Immunity of Govern- 
ment from tortious act of public servant 
—When available—Onus (Nov) 486B 
——Sch 7, List I, Entry 43—See Co-ope- 
rative Societies — U. P. Co-operative 
Societies Act (1966), Pre, (Apr) 159A 
—— Sch. 7, List I, Entry 45—See Co ope- 
rative Societies — U. P. Co-operative 
Societies Act (1966), Pre. (Apr) 159A 
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pos of India (contd.) : 

——Sch, 7, List 2, Entry 32—See Co ope- 
rative Societies — U., P. Co-operative 
Societies Act (1966), Pre. (Apr) 159A 


Contrast Act (9 of 1872), S. 4—Revocation 
of tender (Mar) 187A 
-——S, 5—See Ibid, S. 4 (Mar) 187A 
——S, 23 — See also Hindu Law—Joint 


family (Aug) 357A 
oe. 23—Void contracts — Enforcement 
(o) (Mar) 130 
— 5, 24—See Mahommedan Law— Wagf 

(Dec) 558A 


——S, 30—See Mahommedan Law— Waqf 

(Dec) 553A 
-— S. 63, illustration (C)— Discharge of 
contract— Existence of bilateral intention 
of full satisfaction is a necessity 

(Apr) 176A 
S. 74 — See also Stamp Act (1899), 
S, 2 (5) (a) (Nov) 468 (FB) 
——S. 74—Default clause in compromise 
decree whether penal (Oct) 457 
——S. 124—See Stamp Act (1899), Sch. 1B 
(U. P.), Item 34 (Jan) 8A (SB) 


Co-operative Societies Aot (2 of 4913) 
See under Co-operative Societies 


CO-OPERATIVE SOCIETIES 


— Co-operative Societies Act (2 of 1942). 
S. 28—Applicability — Section restricts 
liability of past member in relation to 
debts due from society (Dec) 557B 
| ——S. 43 — Rules under U. P. Co-ope- 
rative Societies Rules (1938), R. 115 — 
Civil Court has no jurisdiction to try any 
suits unless there was miscarriage of jus- 
tice in giving the award (Dec) 543D 
——8S. 43 — U. P. Co-operative Societies 
Rules (1936), R. 115 — R. 115 is not ultra 
vires S. 43 and is valid (Dec) 557A 
——5. 43 (1)—See Limitation Act (1968), 
S. 2 (j) Dec) 543A 
—~—-S. 48 (2) {i)— U. P. Co.operative 
Societies Rules (1988), R. 137—R. 187 is 
not ultra vires S. 48 (2) (i) and is not vio- 
lative of Art. 14 of the Constitution on 
the ground, that arbitrary discretion has 
been given to one individual to adopt one 
or the other of the two prescribed modes 
of recovery (Dec) 557C 


—U. P. Co-opseative Sosisties Act (11 of 
4986), Pre. — Validity of — Act is not 
beyond the legislative competence of the 
State Legislature 
——FPre. ee ual of Act — Act is nota 
piece of colourable legislation designed 
to effectuate the political ends of the 
party in power (Apr) 159H 


(Apr) 1594 


i 


| 


Co-operative Societies—U. P. Co- operative 

Societies Act (contd.) 
——S. 17 (2) — See also Co-operative 
Societies — U., P. Co-operative Societies 
Rules (1968), R. 44 (o) ( Lpr) 159B: 
—S. 17 (2) — Validity — S. 17 (2) and 
R. 44 (b) are not violative of jArt. 19 of 
the Constitution Apr) 159E 

——S, 181 (3) and (4) — Period of one 
year provided in S. 181 (8) must be com. 
puted from the date on which the Act and 
not the rules came into force (Apr) 159D; 
——S. 131 (4) — Jurisdiction ofi Registrar, 
to frame bye-laws on failure of the Co- 
operative Society to do so (Apr) 159C: 
— S. 131 (4)—Bye-laws framed under—, 
Bye-law 5 (a) (v) does not violate Art. 31 
of the Constitution (Apr) 159G 


—U. P. Co-operative Sooleties Rules (4988) 
——R 115 — See 

(1) Arbitration Act (1940), S. 46 

(Dec) 548C 

(2) Co-operative Societies — Co. opera- 

tive Societies Act (1912).|S. 43 

(Dec) 543D 

(8) Co-operative Societies — Co- -opera- | 

tive Societies Act (1912), 5, 43 

(Dec) 557A 

-~—R. 187 — See Co-operative | Societies! 

—Co.operative Societies Act (1912), S. 43, 

(2) () (Dec) 557C 


—U. P. Co-operative Societies Rules (1968), 
R. 44 (h) — See Co-operative ‘Age (9 — 








U. P, Co-operative Societies Aet (1966), 

S. 17 (2) (A a 159E 

— R, 44 (b) — Rule is not invalid , 
(Apr) 159B 


Court-fees Act (7 of 1870) 
See under Court. fees and Suits Valua- | 
tions, 


COURT.FEES AND SUITS 
VALUATIONS 


—Court.fees Aot (7 of 4870), S. 7 (iv) (a)— 
Court-fees in cases where relief for in- 
junction flows from relief of declaration 

(Mar) 129 | 
——S. 19-D — Application for) probate ' 
of a will involving exclusively ‘tis pro- 








perty—No court fee is payable (Mar)117 
——S. 19I — See Ibid, S. 19D (Mar) 117 
— Sch. II, Art. 11 — See Ibid, $. 19D 


(Mar) 117 
——Sch. II, Annexure B — See Ibid, 
S. 19D en 117 


| 


| i 


`” S. 60-A 
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‘Criminal Procedure Code (5 of 1898), S. 145 
— Delivery of possession to one of the 
parties — Subsequent civil suit — Effect 


ne (Dec): 553C 
—— 5, 491 — See Constitution of India, 
Art, 226 (Dec) 548A 


_DEBT LAWS 


—U.P. Public Moneys (Recovery of Dues) 
Act (26 of 1985), S. 3 (1) (c) — Section is 
ultra vires even after the Amendment Act 
-of 1970 . (Mar) 97 (FB) 


Easements Act (5 of 1882), S. 18 —Custo- 
mary easement — Meaning of (June) 269 


EDUCATION 


—Allahabad University Act (U P. Act 8 
of 1921) S. 21 (1) (i) (as amended in 1961) 
— Powers of Executive Council—Execu- 
‘tive Council cannot. by itself and by a 
resolution lay down new qualification for 
being Head of Department in a consti- 


tuent College (Sep) 3881C 
——S. 24 (6)—See also Constitution of 
India, Art. 162 (sep) 881F 


——S. 24 (6)—First part of S. 24 (6) 
-applies to constituent colleges ; 

i (Sep) 381D 
——S. 24 (6) — Qualification for Head of 
Department — Need not be whole time 
teacher f (Sep) 381E 
—S. 42— Jurisdiction of Chancellor to 
-set aside resolution of Executive Council 

(Sep) 381B 
—U. P. Intermediate Education Act (2 of 
4921), S. 15 — Regulations framed there- 
ander, Chap. I, Regs. 10 (i) (A) (i) (g) and 
11— “Academical year” — Meaning of— 
‘Candidate who passed VIII Standard 
Examination in December 1967 from 
Anglo Indian School can appear as a 
‘private candidate for High School Exa. 
amination held in March/April, 1969 

(Nov) 507 

-——S. 16-A—Scheme of Administration 
—Paragraph 20 of the scheme which 
provides for the appointment of an Ad- 
ministrator is beyond the scope of the 
(Mar) 133B 
——S. 16-D (4)—The appointment of 
Administrator under Para. 20 of the 
‘Scheme of Administration cannot be con- 
‘strued as an appointment of an Autho- 
rised Controller under the section 

(Mar) 188C 
——S. 16-D—Paragraph 20 of the Scheme 
of Administration is ultra vires the Act 
Ł(Mar) 133D 





‘to a pardanashin, old and 


Electricity (Supply) Act (5% of 4948), 
S. 36 read with Sch. [1] —The relationship 
between the State Electricity Board and 
the electricity Supply Company is that ofa 
producer and a distributor and is- 
‘governed by mutual. contract (Mar) 127 


Essential Commodities Act (10 of 1988), 
S. 3—Scope and amplitude of powers 


under - (Sep) 401A 
—— S, 3 (2) (d) — See ibid, S. 5 
(Sep) 401B 


—Ss, 5, 3 (2) (d) —U. P. Foodgrains (Res- 
trictions on Hoarding) Order, 1966 (as 
amended by Amendment Order, 1967) was 
ultra vires delegated powers of State 
(Sep) 401B 


_Evacuee Interast (Separation) Act (8% of 


4981), S. 8 — Even an undefined and un- 
separated share of an evacuee in joint 
property vests in the Custodian after his 
decision under the Administration of 
Evacuee Property Act and he is compet- 
ent to transfer such interest vested in 
him (Mar) 141B 


Evidence — Appreciation of — Rejection of 
evidence of certain class of persons 
merely because they belonged to that class 


is illegal (Sep) 869B 
—— Appreciation of Relationship 
(Sep) 369G 


Evidence Act (4 of 1872), S. 32—A wit- 
ness though alive, not produced before 
the Court--His previous statement made 
in another proceeding cannot be relied 
upon (ul ) 291C 
——S. 34 — Entries in regularly kept ac- 
count books have only corroborative 
value —Primary evidence is always neces- 
sary—Even then only particular entries 
therein become relevant ~- ((Nov) 494A 
——S, 65—Original accounts books avail- 
able—Copies thereof being secondary 
evidence are not admissible (Nov) 494B 
——S. 85—Power of attorney along with 
verifications are to be presumed to be 
true under S. 85 (May) 219D 
——S, 90 (U. P.)—Presumption as to 
document twenty years old — Principle 
underlying—Document admissible with- 
out formal proof i (Sep) 406B 
—S. 90-A (2) (U. P.) — Any document 
which is the basis of a suit — Presum 


tion as to . EN. (Sep) 406A 
——S, 101—See T. P. Act (1882), S. 106 
(April) 155A 


—S8.111 — Transaction with pardana- 
shin ladies — Rule of special protection 
illiterate 


woman (May) 2198 
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Evidence Act (contd.) 

——S. 114—Seealso U. P, General Clauses 
Act (1904) S, 27 (Dec) 589A 
~—S, 114— No adverse inference can be 
drawn against a party from the circum- 
stance that it has not examined all the 
witnesses mentioned by it (May) 219F 
—-S, 114 — Presumption of service of 
notice -— Presumption is not rebutted by 
bare denial of service (Dec) 539B 
——S, 115 — Estoppel by pleadings — 
Plaintiff cannot be allewed to succeed 
against his own pleadings (Aug) 857C 


——S,. 186 — Question put to one’s own 
witness viz. whether it was in public 
interest to allow S, T. U. to operate route 
exclusively to the total exclusion -ofpri- 
vate operators, with a view to obtain his 
opinion and not to elicit any fact or 
information — Hearing Authority was 
justified in disallowing it (Jul) 308C 
— S, 145— Witness never cross. examined 
with respect to a rent receipt which was 
filed by him in court — Rent receipt not 
admissible in evidence — Such a witness 
ean be called under O. 18, R. 17, Civil 
P. C., for cross-examination (May) 219G 
—S. 167 — See Constitution of India, 
Art, 226 (Sep) 406C 


Forast Act (16 of 1927), S. 6 — Period for 
making a claim fixed in a proclamation 
under S.6 cannot be equated with the 
period of limitation under Limitation 
Act and no formal application for condo- 
nation of delay is necessary (Nov) 471 


— S. 88 (2) — Power of Sale under—In 
what cases can be availed of (Dec) 555 


General Clauses Act (10 of 1897), S. 3(17)— 
See Provincial Small Cause Courts Act 
(1887), S. 25 (Jun) 242 


Gold Control Act (45 of 1968), S. 55— 
Failure to maintain accounts—A licensed 
dealer failing to maintain the accounts 
commits breach of S. 55 (Jan) 16A 
— S. 66 — Power to seize — Only those 
articles of gold can be seized in respect 
of which the provisions of the Act have 
been contravened (Jan) 16B 
-——_--S, 66 — Seizure of entire stock in- 
trade— Dealer maintaining vouchers and 
accounts required by S. 55 — Failure to 
post G. S, forms for certain period — 
Absence of reasonable belief — Seizure 
is illegal though dealer could be prose- 
cuted under S, 87 (Jun) 281C 
—-S 66 — Burden of proof — Proof that 
Gold seized was accounted for when lies 
on dealer (Jun) 231D 


Gold Control Act (contd.) j 
——S. 66 (1) (a) — ‘Has reason to believe” 
— Meaning of — Existence of reasonable- 
belief essential before exercising power. 
to seize gold in respect of which pro 
visions of Act -are contravened or 
attempted to be contravened > (Jun) 2831A! 


Government of India Act (1938) (26 Geo. 
Y & í Edw VIII 0 2), S. 299 (1) and (2) — 
Scope — Section does not prohibit enact- 
ment of a law for depriving a person of 
his property by requisitioning v 

(Mar) 14B 


HIGH COURT RULES AND ORDERS | 


—U. P. High Courts (Amalgamation) 
Order (1948), Art. '14 - Case falling within 
jurisdiction of the judges at kaas — 
Presentation —. Procedure | i 
(May) fs (FB). 








— Art. 14 — Expression “in tespect o 
cases arising in such areas in| Oudh” — 
Meaning (May) 200B (KB). 


Hindu Law — Adoption — Ceremony ‘of 
giving and taking lacking — Adoption is 
invalid — Doctrine of factum valet does 
not apply (Dec) 540B 
—— Divorce—Custom—‘Barai Chaurasia’, 
community — A marriage can be dis- 
solved by agreement of the spouses 

(Mar) 119R 
~— Joint Hindu Family — See Tenancy 
Laws—North Western Provinces Tenancy 


Act (2 of 1901), S. 22 (Oct) 424 (EB) 


——Joint family—Debts— Debt incurred. 
by major members for marriage of a 
minor which is restrained by Child Mar- 
riage Restraint Act 1929 is a ‘debt’ for 
legal necessity _ (Aug) 357A 


——Religious endowments—Math 
(Jul) 278B 
—— Religious: endow ments—Math—It i 

settled law that Maths are juridical per- 
sons capable of owning and holding prol 
perty (Jul) 278G 


——Religious endowment — Math— De- 
dication — Proof (July) 273D 
——Religious endowment — Math — 
Offerings made to mahant by devotees — 
Unless. proved to the contrary :offerings 
are not made to him personally for his 
personal benefit but for benefit of math | 

(July) 273E 
——Religious endowment — Math = 
Sudra is no longer disqualified from 
entering into order of Sanyasam 

(July) AE 
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Hindu Law (contd,) 
—Religious endowment — Math — 
Mahant — Office of—Non Hindu Sanyasi 
not incompetent to hold office of mahant 
aad (July) 2781 
—— Religious. endowment — Math — 
Mahant — De facto Mahant is entitled to 
sue for the recovery of math property 
: (July) 273] 
——Religious endowment — Math — 
Custom. or usage set up as to class of 
mahant — Proof: (July) 273L 
—Religious office — Brit Jajmani and 
Man Brity right, difference between 
(Aug) 824A 
—Religious office — Right of Brit Jaj- 
mani — It being aright in the property 
and being heritable, it is legally en- 
forceable (Aug) 824B 


Hindu Marriage Act (28 of 1958), S. 3 (b) 
—See Ibid, S. 19 (Nov) 474A 
— S, 9 — See Civil P. C, (1908), S. 11 
(Feb) 52A 
—S, 10—See also Hindu Law—Divorce 
(Mar) 119B 
——S. 10 — Desertion by wife—Suit for 
restitution of conjugal rights — Wife 
leaving her husband for reasonable cause 
—Does not become desertion unless it is 
shown that the wife went to live with 
her husband thereafter and then again 
left him without reasonable cause 
: (Feb) 52B 
—S. 17 — See Special Marriage Act 
(1872), S. 16 Dec) 531 
——S, 19 — See also Civil P. C. (1908), 
S. 11 (Feb) 52A 
——S, 19—Judge Small Cause Court who 
enjoys special powers by virtue of S. 8(b) 
can entertain a petition for divorce even 
if {tem 87 of Sch. II of Provincial Small 
Cause Courts Act (1887) ousts his juris- 
diction in such a matter (Nov) 474A 
——S, 21 — See Ibid, S, 27 (Apr) 158 
—S. 283 (2) — Duty of Court to bring 
about a re-conciliation before it grants 
relief under the Act — Where the Court 
dismisses the application Sectionis not 
attracted (Feb) 52C 
——S. 27 — Court has power to pass 
decree directing husband to return to 
wife her ornaments and other articles 
(Apr) 158 
——S, 28 — Appeal against the order of 
Judge Small Cause Court who is a civil 
Court for the purposes of the Act is 
maintainable (Nov) 474B 


Hindu Minority and Guardianship Act (32 
of 1966), S. 11 — Father of Hindu minor 
as natural guardian was alive— Mother, as 
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Hindu Minority and Guardianship Act. 
(contd.) 
a next friend, is competent to give notice 
of demand under the Rent Coatrol Act. 
and also to file suit on behalf of the minor 
(Feb) 8L 
Hindu Sucsassion Act (30 of 1968), S:4 (1) 
(b) — See Ibid, S. 10 (Apr) 179 
—S. 6 — See Ibid, S. 10 (Apr) 179 
—S. 10 — Distribution of property 
among heirs — Hindu undivided family 
consisting of D, his two wives, T and A, 
a son and three daughters — D dying in. 
1957 — Wife T dying in December 1958. 
—Extent of share taken by T as heir 
(Apr) 179 
——S, 14 — See Caste Disabilities Re. 
moval Act (1950), S. 2 (Nov) 475. 


Hindu Widows’ Remarsiags Act (15 of 
4988), S. 2 — See Tenancy Laws — U. P. 
Tenancy Act (1989), S. 36 (Nov) 492A 
——S. 2—When remarriage is sanctioned: 
by custom the widow who remarries 
does not forfeit her right in her first 
husband’s estate, unless there is a custom 
of forfeiture and the onus to prove such 
custom lies on the person who asserts it 

- (Nov) 492B 
Hindu Women’s Rights to Property Act - 
(48 of 1937). S. 3 (2) — See Hindu Succes- 
sion Act (1956). S. 10 (Apr) 179 . 


HOUSES AND RENTS 


—U. P, (Temporary) Control of Rent and 
Eviction Aot (3 of 1947), S. 1A — Applic- . 
ability — Immovable property leased for 
running a Cinema House — No averment 
in counter-affidavit that the .premises 
were old construction and not a new one 
—Act was not applicable to the said 
premises . (Oct) 427C 
—S. 2 (a)— ‘Accommodation’ — Mean- 
ing of—Tenanted shop having a roof will 
be an accommodation (July) 317B (RB) 
——S. 2 (c)—An assignee of landlord is a 
“landlord” within meaning of the defini- 
tion (May) 216 
——S, 8 (a)—See also ibid, S. 2 (c) 

(May) 216 
—S. 8 (a) — Failure to pay arrears ‘of 
rent — Remittance by M. O.—When does 
not amount to (Jan) 25A 
——S. 3 (1)—Service of notice of demand 
— Notice sent by registered post coming 


back with endorsement of refused’ — 


Notice is deemed to have been served on 
the addressee (Oct) 441 
—S. 8 (1) (a) — Payment of rent to one 
of the co-owners — It is a legal discharge 
of the liability of the tenant (Sep) 369A 
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Control of Rent and Eviction Act (contd.) 
——S. 3 (1) (a) — Notice — Purchaser of 
premises and of the right to iecover 
arrears of rent can serve demand notice 
under S. 8 (1) (a) on the tenant 


(Sep) 415B. 


——-S.8 (1) (a)— Payment of rent by 


money order—When it wipes out arrears . 


_ (Noy) 494C 
—S, 8 (1) (e) — Eviction of tenant on 
ground of material alteration of accom- 
modation — Three conditions to be satis- 
fied (July) 317A (FB) 
—S. 8 (J) (c) — Construction contem- 
plated by cl. (c) (July) 317C (RB) 
——S. 8 (1) (c) — Construction materially 
altering accommodation — Tests to deter- 
mine construction made over roof of a 
tenanted shop (July) 317D (FB) 
——S. 8 (1) (e) — See Civil P. C. (1908), 
S. 11 (Jan) 25D 
——5, 3 (3) — Interim stay order in revi- 
sion proceedings — Whether commis- 
sioner can grant (Apr) 175 
——S. 8 (c) — Construction materially 
altering accommodation closing of four 
out of Bie openings—Not material altera- 
tion (Jan) 25C 
——S, 7—Order under—Effect—-. Tenancy 
. when created (Aug) 354 
____S. 7—Order of allotment — All pend- 
ing applications must be considered 
(Sep) 389B 
——S.7 (2)—Allotment~—Second order of 
allotment — When can be passed 





(Sep) 874B 
-S. 7-A — See also Constitution of 
India, Art. 226 (Dec) 559B 


—-S. 7-A — U. P, (Temporary) Control 
of Rent and Eviction Rules (1949), R. 6— 
Rent Control and Eviction Officer has no 
jurisdiction to enter into sufficiency of 
the needs of landlord (Dec) 559A 
--——S, 7.C (1) and (4) — Acceptance of 
deposit under sub-s. (1) — Dismissal of 
application for non. appearance of parties 
—Effect (Sep) 394 
——S. 7-F — Power of State Government 
‘to pass interim orders in revision 

(Jan) 12A (FB) 
—S, 7- F -— Permission to evict tenant 
—Stay of— Becomes effective only when it 
is communicated (Jan) 12B (FB) 
— S. 7 (F)—Exercise of revisional juris- 
diction -- State Government is bound to 
compare existing needs of tenant and 
Jandlord (July) 304 
—5, 7-F — Order refusing to cancel 
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Houses and Rents — U. P. (Temporary) - 


Houses.and Rents — *3. P. (Temporary) 
Control of Rent and Eviction Act (contd.) 
allotment order — Revision against main- 
tainable (Sep) 374A! 
— S$. 7.F — Order cancelling allotment 
— Revision against is maintainable 
(Sep) 889A 

—U. P. (Temporary) Control of Rent and 
Eviction Rules (1949), R. 6 — See Houses, 
and Rents — U. P. (Temporary) Control 
of Rent and Eviction Act (8 of 1947)! 
S.7-A _ (Dec) 559A! 


Insurance Act (4 of 1988), S. 89 — Interest 
of assured — How long continues— Nomi: 
nation — Effect (Apr) 167 (FB) 


Interpretation of Statutes — Rule of. 
harmonious construction (Apr) 146B 
Statute conferring power on authority 
— Ancillary and incidental powers are 
implied (Jan) 12C (FB) 


Land Acquisition Act (4 of 1894), S. 12 — 
Finality of award — Where an interest! 
ed party or his predecessors failed to 
challenge the award of the Collector, 
party could not subsequently challen é 
it in a suit for injunction (Aug) 324 
—S. 16 — Encumbrance, what is—The 
term ‘encumbrance’ in S. 16 would 
embrace rights of Brit Jajmani as such 
rights are a usage or customary rights — 
These rights are extinguished as a result 
of acquisition of the land by the Govern: 
ment (Aug) 324D 
——S. 48 — Withdrawal from acquisition 
— Exemption of some lands from noti. 
fication if amounts to withdrawal 
(Sep) 378A 
Legal Practitioners Act (18 of 1879) S. 36 
(2) — The order of the District Magistrate 
declaring a person to be a tout without 
giving him any opportunity to show 
cause is in contravention of the provi- 
sions of the Section (Apr) 190 


Limitation Act (9 of 1808), S. 19 (1) — 
Second explanation — Agent duly autho- 
rised to sign acknowledgment (Sep) 4130 
Ait. 80 —‘Loss or injury — Proof , 
(Apr) 192A 
— Art. 36 — Starting point of limitation 
— Two out of three cases consigned deli- 
vered — Loss of goods in the third case 
could not be deemed to have occurred on 
the date the goods had reached the destina- 
tion but on the date when open deliver: 
of the goods in the two cases was given 
and loss was detected (Apr) 192B 
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Limitation Act (1908) (contd.) i 
—Art. 81—Starting point of limitation 
— Suit against Railway — ‘When goods 
ought to be delivered’ — Meaning 

n i (Apr) 192D 
Art, 86—See Ibid, Art. 120 (Nov) 486A 


—— Art. 48 — See Ibid, Art. 120 
‘(Nov) 486A 
——Art, 49 — See Ibid, Art, 


120 
; . (Nov) 486A 
-—— Arts. 120, 36, 48, 49—-Money deposit- 
ed in Bank for payment to Government— 
Amount paid by Bank in Government 
Treasury — Embezzlement in treasury — 
Suit to recover amount — Limitation 
(Nov) 486A 
—— Art. 142 — Possession of Co.owners 
— The possession of a co-sharer is on 
behalf of all the co-sharers and cannot be 
said to be adverse to the remaining co- 
sharers : (apr) 184D 
——Art. 144 — Possession of co-sharer 
(Jan) 47 


Limitation Act (36 of 1988), S. 2 (4) — See 
Stamp Act (1899), S. 2 (5) (a) 

(Nov) 466 (EB) 
—S. 2 (J) — See also Arbitration Act 
(1940), S, 46 - (Dec) 548C 


~—S. 2 (j)—Period of limitation — Arbi- 
tration proceeding under Co-operative 
Societies Act (1912), S. 43 (1) is neither a 
suit noran appeal nor an application in 
the Schedule (Dec) 548A 
~——_S. 83—Bar of limitation — Limitation 
Act bars the remedy — It does not cease 
the liability which one incurs 

(Dec) 548B 
——S/ 12 (2)—See Tenancy Laws — U. P. 
Consolidation of Holdings Act (8 of 1939), 
S. 1l (Jun) 261B 
——5.12 (2)—“Order,” interpretation of 
—Order refusing to condone delay — Ap- 
plicability of S. 12 (2) (Nov) 511 


——Art. 27 — See Stamp Act (1899), 
S. 2 (5) (a) (Nov) 466 (FB) 


——Art. 28 —See Stamp: Act (1899), 
S..2 (5) (a) (Nov) 466 (FB) 
-——Art. 29 — See Stamp Act (1899), 
S. 2 (5) (a) (Nov) 466 (EB) 


— Art. 59 — Suit for setting aside a 
decree obtained fraudulently — Limita- 
tion — Starting point — Suit has to be 
brought within a period of three years 
when the fact entitling the plaintiff to 
have the decree set aside becomes known 
to him (Oct) 446B 
~--—Art. 137 — Application for substitu- 
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Limitation Act (4968) (contd.) 
tion of heirs of deceased party in revision 
application—Is governed by this Article 
. (Nov) 504 (EB) 
——Art, 144 — Plaintiffs suit for posses- 
sion of defendant’s share in a house 
-jointly owned by defendant and other co- 
sharers, filed beyond twelve years from 


-the date of pre-emption decree but filed 


within twelve years from the date on 
which symbolical possession was taken 
is not barred by Art. 144 (Jun) 268 


Mahomedan Law—Customary Law of pre- 
emption — Plaint‘f?s right to rest his 
beams on shops sold is an easementary 
right and does not make the plaintiff a 
shafi-i-khalit (July) 818A (EB) 


_—__Customary Law of pre-emption — 
Plaintiff's right to flow rain water through 
a common spout does not give hima right 
of pre-emption — Even if plaintiff had 
such a right; it is void being violative of 
Art, 19 (1) (£) of the Constitution 

(July) 318C (FB) 
——Suctession—Consanguine brothers of 
a deceased Mchamedan woman whether 
(May) 219A 


——Waqf—Mutawalli — Permanent lease 
by, without permission of Waqf Board— 
Validity (Dec) 558A 


Manual of Rules and Orders relating to 
Department of Legal Remembrancer to 
Government, U. P, 1V Edn. (1942), Notifi- 
cation D/- 29-6-1968, Para. I—See Consti- 
tution of India, Art. 16 (1) ` (Oct).460A 


——Para IV— Appointment of law officers 
of State in High Court — Non.issue or 
notice or advertisement calling for appli- 
cations before making the appointments 
does not:violate Art. 16 (1) of the Cons. 
titution (Oct) 460B 
——Part IV —Appointment of law officers 
—Provision is valid (Oct) 460C 
Motor Vehicles Act (4 of 1989), S. 46—See 


exclude the brother's sons 


. ibid, S. 62, Proviso 1 (Apr) 146A 
——S. 47 (8).— See also ibid, S. 62 
Proviso 1 (Apr) 146A 


——S, 47 (8) — Grant of permit—Change 
in the basis of the grant — Validity 

. (Apr) 169A (EB) 
-——S,55—Proviso—Public carrier permit 
—Grant of — Preference — Is confined to 
Co-operative Societies and to no others 
— Ambit of the preference cannot be 
extended to bodies other than Co-opera- 
tive Societies © (Nov) 480A 
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Motor Vehicles Act (contd,) 
$. 57 (3)— Nature of proceedings 
under . (Apr) 169B (FB) 
— S, 62 — See also ibid, S. 184 

; (Apr) 186A. 
—S. 62,Proviso 1, 46 and 47 (8) — Suo 


poeu 


motu application for grant of permit: 


without there being any vacancy on the 
route is no application under- S. 46 
within the meaning of the first Proviso to 
S. 62 - (Apr) 146A 
——S. 62—Section does not require record- 
ing of reasons in the order itself for 
granting temporary permit — Necessary 
material in support of order can be plac. 
ed before court if order is challenged 
(Apr) 146C 
——S, 62 — When R. T, A. is not able to 


take necessary steps to grant-permanent 


permits in respect of new route for which 
it had decided to grant permanent per- 
mits, there exists a temporary need — 
Grant of temporary permit in such a case 
is valid i (Apr) 146D 
——S. 64—Appeal — Appellate Tribunal 
while deciding appeal discharges.a quasi- 
judicial function — It cannot dispose of 
the matter by. accepting wholesale admi- 
nistrative instructions issued by the Inter. 
State Commission, which does not have 


any statutory power to issue such direc- 


tions for guidance of the Tribunal 

(Nov) 480B 
—— 5, 68-C—The scheme under Chapter 
IV-A, for nationalising transport services 
is not discriminatory and repugnant to 
Art. 14 ` (Feb) 55C 
S. 68.C — Restrictions placed by 
Chapter IV.A in the matter of holding a 
permit is in furtherance of the nationa- 
lisation policy and are not unreasonable, 
They are saved by Art. 19 (6). (Feb) 55D 


——S, 68-C—Does not offend Art, 14 of 
the Constitution — Scheme for nationali- 
sation of certain routes in U. P. Publish- 
ed in U. P. Gaz., D/- 29-8-1970 is not dis. 
criminatory i (uly) 308G 


— 8S. 68-D — Cancellation of existing 
permits of private operators as a neces. 
‘sary consequence of total nationalisation 
of routes cannot in law be an acquisition 
of property within the meaning of Art 31 
(2) of the Constitution (Feb) 55B 


— 5. 68-D—Powers of Authority hearing 
objections — Issuing Letters of request 
being discretionary. Hearing Authority 
is not bound to issue summonses to wit- 
ness or examine them on commission 

(July) 808B 





if confirmed by the Prescribed Authority | 


Motor Vehicles Act (contd.) 
——S. 68-D — Objections to scheme — 
Objection that the objectors would be} - 
able to eperate the routes better than! 
the State Transport- Under taking can- 
not be raised especially whén no òb- 
jection is taken that they should not 
ave been excluded from the scheme —So: 
also objections such a poverty or loss of 
livelihood are outside purview of S. 68.D 
(1) (July) 308D, 


——S. 68.D (2) — It is not imperative for! 
the Officers hearing objections to a scheme 
under S., 68-D, to issue summonses andi 
compel attendance of witnesses or pro- 
duction of documents - (Feb) 55A 


——S. 68 E — Grant of new permits to 
private operators after approval of scheme: 
—Modification or correction of the scheme, 
is not necessary — (July) 308F 


——S. 68.F— Cancellation of permits of 
private operators under S. 68.F (2) need 
not take place after S.T. U. had been 
granted permits under S. 68-F (1) 

~ (July) 308H 
—S. 110—Existence of Claims Tribunal 
on date of occurrence of accident is not a 
requisite condition for entertainment of a 
claim by the Tribunal (Feb) 61A 


——S. 110— Jurisdiction of Claims Tribu- 
nal S (Sep) 408A 
——~S.'110-A (3) — The provision is ap- 
plicable also to claims arising out of 
accidents which took place before the 
constitution of the Tribunal (Feb) 61B 


——S. 110-B — Factors to be considered 


in making award (Sep) 408B 

—S. 110F—See - 
(1) Ibid, S. 110 | (Feb) 614A 
(2) Ibid, S. 110A (8) - (Feb) 61B 


——S,184—The Appellate Tribunal has 
no powor to issue temporary permits dur- 
ing the pendency of appeal against an 
order of Regional Transport Authority| 
rejecting the appellant’s application for 
grant of permavent stage carriage. permit 

(Apr) 186A 


MUNICIPALITIES — 
—U, P. Municipalities Act (2 of 1916), S. 8 
(1) — Bye-laws framed for regulating the 
markets even outside the municipal limits 


are intra vires the powers of Municipal 
Board (Dec) 542 
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Municipality — U, P. Municipalities Act 
(contd.) ° 

~—--S§s, 20 and 23 — Election Tribunal — 

Powers of — Power to allow amendment 

of election petition under O. 6, R.17, 

Civil P. C (Dec) 534 


~S, 23—See Ibid, S. 20 


——S, 189 — The provision for notice 
under S. 189 is mandatory and if no notice 
was given or the notice given was invalid 
the Board would have no power to carry 
the drain through or under the premises 
of any person (Dec) 550A 


-———5S, 189—A notice under S. 189 not 
signed by the Administrator nor issued 
on his behalf or under his direction or 
order is invalid and no action can be 
taken on its basis (Dec) 550B 


~—S, 189—A notice under S. 189 which 
does not mention the Municipal number 
or boundary of the house to be affected 
and does not point out the width of the 
drain and the portion of the house to_ be 
affected must be regarded as vague 


(Dec) 550C 


— S 298—See Ibid, S. 8 (1) (Dec) 542 


Natural Jastice —See U. P. Rural Develop- 
‘ment a of Land) Act (27 of 
1948), S. 


PANCHAYATS 


—U. P. District Boards Act (40 of 1923), 
S. 108 — See Panchayat — U. P, Kshetra 
Samities and Zilla Parishad Act (1961), 
S. 120 f -(Mar) 121 


——S, 114—See Panchayats~—-U. P. Kshe- 
ee seu and Zilla Parishad Act (1961), 
§.1 (Mar) 121 


— U, P, Kshetra Samities and Zilla Pari- 
shad Act (383 of 1961), S. 120 — ‘Person’ 
includes Company, (Mar) 121 


—U. P. Panchayat Raj Act (26 of 1947), 
S. 95 (1) (g) (iii) — Action for removal or 
suspension of the Pradhan can be taken 
only if he persistently refuses to perform 
his duty. One or two lapses on his part is 
not enough (Sep) 373 
-——5, 95 (1) (g)— Power to remove a Pra- 
dhan — Delegation of power to Sub-Divi- 
sional Officer — Validity of making his 
order appealable ; (Sep) 392B 
-——S. 96.4 — Delegation of power — 
Limits of (Sep) 392A 
——S, 96.A read with S, 2 — Power dele- 


(Dec) 534. 


(Mar) 114 


‘—S, 27 — See Ibid, S. 25 


Panchayats — U. P.. Panchayat Raj Act 


(contd.) 
gated to District Magistrate can be exer- 
cised by Additional District Magistrate 
(Sep) 392C 
—U. P. Panchayat Raj Rules, R. 21C— See 
Constitution of India, Art. 226 (Feb) 51B 


Partnership Act (9 of 1932), S, 40 —Efféct 


. of dissolution—Mere dissolution of firm is 


the inception- of the process by which 
legal existence of firm comes to an end. 
The firm cotinues to exist until its affairs 
are finally and completely wound up 
(Jan) a 


Provincial Insolvency Act (5 of 1920), S 
—Transferees of debtor can be eR 
as proper parties (Jun) 229 


S. 17 — Continuance of insolvency 
proceedings — Death of debtor before 
adjudication — Proceedings do not abate 
and can be continued against his heir 
(Nov) 483 
— Ss. 34 and 28 (7) — Provable debts— 
S. 28 (7) governs S, 34 (Mar) 144A 


——S. 34 — Provable debts—The arrears 
of rent for the period subsequent to the’ 
order of adjudication not provable debts 

. (Mar) 144B 


Provincial Small Cause Courte Act (9 of 
1887); S. 17 — See Ibid, S, 25 (Jun) 242 


—S..25—Decisions of District Judge 





-under—S, 115, Civil P. C, applies to them 


(Jun) 242 
(Jun) 242 
— Sch. II, Item 87—See Hindu Marriage 
Act (1955), S. 19 (Nov) 474A 


PUBLIC SAFETY 
—U. P. Control of Goondas Act (8 of 1971), 


S. 3.— See also Constitutio of India, 


Art. 14 (Nov) 498G 


.——S, 3— Validity — Section is not void 


on the ground that opportunity of expla- 
nation given: to the accused is only iNo- 
sory (Nov) 4837 
—S. 3 (3) — Restriction by the subu 
section is reasonable in the interes} of 
general public within Art. 19 (5) 

(Nov) 438B 
—S. 3 (8), Cl. (a) —. Order passed wnder 
the clause directig a goonda to remove 
himself out of a district or part thezeof— 
No order can be passed simultaneeusly 
under Cl. (b) of the S. 3 (3) (Nov} 
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Pablic Safety — U. P. Control of Goondas 
Kot (contd.) 

——S, 8 (3)—Validity — Externment for 
the period of six months is not unreasona- 
ble restriction within Art. 19 (2) (5) of 
the Constitution (Nov) 498D 
——S, 3 (8)— Power under is not unguided 

(Nov) 498E 


—U, P. Control of Goondas Rules, 1970, 
R. 28—Validity (Nov) 498H 


————~ 


Railways Act (9 of 1890), S.74A — See 
Ibid, S, 77 (Aug) 330 


——S.75 — For protection under S. 75, 


loss to the Railway .has to be proved — 


Burden of proof to prove theloss ison 
the Railway Authorities (Apr) 192C 


—-S, 77 (before its amendment by Act 
39 of 1961) — Through booked trafic — 
Notice under S,77 must be served upon 
each Railway Administration which is 
sought to be made liable to pay com. 
pensation (July) 288A 
— Ss. 77, 80 and 74.A and Rule 148 of 
the Coaching Tariff—Suit for damages — 
Fruit parcels delivered late— Plea of care- 
lessness and negligence of Railway em- 
ployees answered with plaintiff’s non- 
conforming to Coaching [arif packing 
requirement—Effect of (Aug) 380 


— S. 80 — See also lbid, S. 77 
: (Aug) 880 
—-S, 80 (before ‘its amendment by Act 


89 of 1961) — Suits for compensation — - 


Provisioa in S, 80 is a substantive one 
(July) 288B 
——S, 80 (after its amendment by Act 39 
of 1961)—Suits for compensation — New 
provision after amendment deals with 
territorial jurisdiction of Courts 
; (July) 288C 
——-S. 80 (as amended by Act 39 of 1961) 
—Amendment of S, 80 is not retrospec- 
tive 
—~S, 82-A — Railway Accident Com- 
pensation Rules framed under S. 82-J. R. 
6 (8) — Jurisdiction of Claims Commis- 
sioner to award compansation’ for pain 
and suffering (June) 266A 
—S, 82-A—Loss of currency notes due 
to rdilway accident — Power to award 
compensation (June) 2€6B 


Rogistration Act (48 of 1908), S..17 (d) — 


Lease deed authorising tenant to remain’ 


in possession till he wished—Lease is for 
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(July) 288D. 


Registration Act (contd.) 
a period exceeding one year+~Absence of 
registration — Effect (Apr) 181 
——S. 60—End orsement of sub-registrar 
ona sale deed:— Admissibility in evi 
dence (May) 219C 
Religious Endowments Act (20 of 1863), 
S. 2 - See lbid, S. 18 (Aug) 355 
——Ss. 18 and 2—Application under S. 18 
—Can be entertained by Additional Disi 
trict Judge (Aug) 355 
Representation of the People Act (43 of 
4981), S: 9-A — Person having subsisting 
contract with a Government DARISO 
for printing advertisements of the organi: 
sation in his newspaper — Advertisemen 
for the Government does not fall within 
the expression “execution of any works”, | 
Person not disqualified under the Sectio 
(Aug) 3408 
——S, 86 — See Civil Procedure Code 
(5 of 1908), O. 11, R, 1 (Jan) 414 - 
——5, 90 (Before its amendment in 1966 
—Section 90 not confined only to proce. 
dure —It also conferred powers such ai 
enumerated in S. 92 (Jan) 41 
— S, 100 (1) (a) — See Constitution a 
India, Art. 102 (1) (4) (Aug) 840 
——-5. 100 (1) (d) (ij—See Constitution a 
India, Art. 102 (1) (a) (Aug) 340/ 
—S. 123—Corrupt practice — Publica- 
tion of articles in newspaper ~Merely be-. | 
cause the returned candidate is printe 
and publisher of that newspaper he Gu 
not be associated with the publication of 
those articles (Aug) 340 
——S, 128 (3) — Publication of articles + 
When would constitute corrupt practice 
within the meaning of the section 
- - (Aug) 340D 
——5. 123 (8 A) — Corrupt practice 
Publication of articles — Articles when 
would fall within the mischief of the 








section (Aug) 340E 
——Part II, Chap, III — Trial of election 
petitions | (Jan) 41B 





Special Marriage Act (8 of 1873), S. 15 — 
See Ibid, S. 16 (Dec) 581 
——S. 16 — The section does not declare 
the second marriage of a person con- 
tracted during the lifetime of his first 
wife as void (Dec) 581 


Special Marriage Act (43 of 1964), S. 44 
See Special Marriage Act (1872), S. 16 


“| 


(Dec) 531 
Specific Relief Act (47 of 1983), S. 5—S¢ée 
Ibid, S. 6 (Oct) 418A 


——S. 6—Decree under — Granting pos- 
session to defendant is no bar to a suit 


` 
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Specific Relief Act (contd.) 
by plaintiff for declaration of title and 
an injunction restraining defendant from 
dispossessing him (Oct) 418A 
-` ——S, 9—Agreement to sell lessee rights’ 
in lands—Sale deed when to be executed 
. (Sep) 396D 

——S. 19 (b) — Initial burden to show 
that he. had no knowledge of the earlier 
agreement is always on the vendee 

‘ (Sep) 396B 
—S. 19 (b)—Agreement for sale with A 
— Subsequent sale to other vendees — 
Notice of earlier agreement to one of 
them would not be of avail to the earlier 
vendee and his suit for specific perform. 
ance of the contract cannot succeed on 
that ground - (Sep) 896C 
——S, 81(1)— Cancellation of instruments 
—Requisite conditions—Whether decree 
can be passed on the basis of possession 


(Sep) 376 
—-5S, 41—See Ibid, S. 6 


(Oct) 418A 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—BStamp Act (2 of 1899), S. 2 (5)—See also 
Ibid, Sch. 1B (U. P.), Item 34 ; 
(Jan) 8A (SB) 
——S, 2 (5) (a) and Sch. IB, (U,P.), Arts. 5 
and 15—Agreement and bond — Construc- 
tion of document for stamp duty — Obli- 
gation to pay money contained in penalty 
clause which would come into operation 
on breach of principal covenant— Docu- 
ment, held merely an agreement and not 
bond (Nov) 466 (FB) 
—§, 2 (10)—See Ibid, S. 24 
(Jun) 252B (FB) 
-—~S, 2 (10), (14), (17}— See Ibid, Sch. I, 
Art. 46 l ‘ (Jan) 1A (SB) 
——S. 2 (15) and (14)—Docament record. 
ing fact of previous partition — Not an 
‘instrument of partition’ within S. 2 (15) 
(Dec) 518 (FB) 
S. 4—Applicability—Sale ceed recit- 
ing that property was sold free of all 
encumbrances — Two documents by 
vendor and vendee of same date declar- 
ing that property was sold subject to 
equitable mortgage already existing in 
favour of bank — Case falls within S. 4 
and duty payable on each of the two 
declarations is Rs. 4.50 and not Rs. 3.50 
paid thereon (Jun) 252A (FB) 
—~-S, 24 — Property sold subject either 
certainly or contingently to the pay ment 
of money — Meaning of — Property sold 
subject to a charge created by equitable 
3 rk 
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Stamp Duty - Stamp Act (contd.) 
mortgage — Value of consideration for 
stamp duty under Sch. 1.B, Art. 23—Cal- 
culation o (Jun) 252B (¥B) 
—-—Ss. 31, 82 — Decision given by Col- 
lector under S. 31/82 — Binding effect — 
Principles of res judicata and stare deci- 
sis— Applicability (Dec) 519A (8B) 
———S§, 32—See Ibid, S. 31 (Dec) 519A (8B) 


——Sch, I, Art. 40 — See Ibid, Sch. I, 
Art, 46 . (Jan) 1A (SB) 
——Sch, I, Art. 46 — Duty payable on 
document — Whether a documeat is an 
instrument of dissolution of partnership 
or a deed of conveyance or a mortgage- 
deed or other composite deed depends on 
transactions recorded and intention of 
parties (Jan) 1A (SB) 
——Sch. IB (U. P.), Art. 5—See 
(1) Ibid, S. 2 (5) (a) (Nov) 466 (EB) 
(2) Ibid, Sch. IB. Art, 35 
(Dec) 519B (SB) 
—Sch. IB (U. P ), Art..15 — See 
(1) Ibid, S. 2 (5) (a) (Nov) 466 (FB) 
(2) Ibid, Sch. IB (U. P.), Item 34 
(Jan) 8A (SB) 
——Sch. IB, Art. 23 — See Ibid, S. 24 
i (June) 252B (EB) 
—— Sch, 1B (U. P.), Items 34 and 15 — 
‘Indemnity bond’ and ‘bond’ — Executant 
undertaking to save Government from 
loss that may be caused to it by his con- 


duct in not paying sales tax when de- 


manded — Agreement is an indemnity 
bond liable to duty under Art. 34 and not 
under Art. 15 (Jan) 8A (8B) 
—-Sch. 1B, Arts. 35. 5.(as amended by 
U. P. Stamp (Amendment): Act, 1962) — 
Document—Construction— Whether lease 
or on agreement to let immovable pro- 
perty — For stamp duty demise is not an 
essential element of an agreement to lease 
(Dec) 519B 
— Sch. 1B (U. P.), Item 57 — Security 
bond — Executants declaring themselves 
to be sureties for executant of an indem- 
nity bond it is a ‘security bond’ charge- 
able with a duty of Rs. 18 under Art. 57 
(Jan) 8B (SB) 


ence eaae 


Succession Act (39 of 1925), S. 30 — See 
Special Marriage Act (1872), S. 16 
f (Dec) 531 
——S. 214 (1) (b) — Bar under — Does 
not apply to application of reason seek- 
ing to continue the erecution proceedings 
after death of original decree-holder 
(Aug) 821 
——~§, 306 (1) — See Provincial Insol- 
yency Act (1920), S. 17 (Nov) 483 | 


22 
Sugarcane (Control) Order, 1966, Cl. 3 (1) 


— Fixation of price of sugarcane supplied . 


in the current year — Relevant data for 
previous year cannot be taken into ac- 
count (Feb) 71B 


——Cl. 8 (1) (e) — Determination of re- 
covery of sugar from sugarcane supply 
— Proper procedure (Feb) 71D 


TENANCY LAWS 


— Agra (N. W, P.) Tenancy Act (2 of 1901), 
S. 22 — Joint Hindu Family — Tenancy 


holding—Succession to the tenancy hold- 


ing would be governed by S. 22 of the 
Act y (Oct) 424 (FB) 


—U, P, Consolidation of Holdings Act (8 
of 1989), S. 11 — Appeal — Computation 
of Limitation for — Proper Method 
(June) 261A 
-———Ss. 11, 53-B — Appeal — Section 12 
(2) of Limitation Act (1963), is applicable 
; (June) 2618 


——S. 583B—See Ibid, S. l (June) 261B 
—U. P. Consolidation of Holdings Act (3 


of 1954). S. 5 — Abatement of suit—Sec- 
tion 5 does not contemplate for abate. 


ment of entire suit. Abatement of pan of 
suit is not impossible ; - (Feb) 67B 
—S. 9-A — See Ibid, S. 11 (Feb) 76A 


———5S. 11 — Compromise order passed by 
Assistant Consolidation Officer is ‘one 
sinder S. 9.A and can be set aside in ap- 
peal by the Settlement Officer or in revi- 
sion against the appellate order by the 
Director of Consolidation © (Feb) 76A 


__§, 11 (5) — As amended by Act (24 of 
1956) — Applicability : (Aug) 360D 
——S. 17 — See Ibid, S.11 (Feb) 76A 
——S, 20—See Civil P.:C, (1908), S, 97 
Feb 


67A 

——S,. 27 (1)—See also ibid, S. 49a 
(Apr) 158B 
—-—S. 27(1) — A map. prepared by the 
consolidation authorities can be corrected 
by those authorities alone and the revenue 


authorities cannot resort to S. 28,U. P. 


Land Revenue Act to make corrections 
in that map (Apr) 158A 


—sS. 27 (2)—See ibid; S, 52 (Aug) 360E 


——5, 35 (2) — Appeal’ before Deputy 
Director—When lies ; (Jan)-85D 


——Ss, 42-A and 27 (1) — Section 42-A 
enables the consolidation authorities to 
correct the size and shape of plots in the 


such thekedar personally” — Necessary 
_ (Jan) 35A i 
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Tenancy Laws — U, P. Consolidation. of 

Holdings Act (contd.) 
map prepared under S. 27 (1) by referring 
to the record of rights (Apr) 158B 


——S, 48—See also ibid, S. 11 (Feb) 76A 


—S. 48—Compromise order set aside ia ` 


revision on the ground ‘of misrepresenta- 
tion and fraud some of the parties not 
impleaded — Order setting aside com- 
promise in the absence of parties not 
impleaded is invalid (Feb) 76B 


—S. 49 — See Civil P; C. (1908), O. 21. . 


R.95 (July) 284B, C, D 


— Ss. 52 and 27 (2) — Denotification of- 


unit— Decision in title suit after notifica- 
tion — Entrie$ in consolidation records 
must be corrected to give effect to the 
decision (Aug) 360E 


—U. P. Lands Reforms (Amendment) Kots 


(37 of 1958), S. 87 (1)—See Tenancy Laws 
.P. Zamindari Abolition and Land 
Reforms Act (1951), S, 176 (Nov) 470 


—U. P Tenancy Act (47 of 1939), ff Rages 


Thekedar—Who is 35B 


—S. 86—Bhumidhari plots on the death 
of the owner would devolve on his widow 
to the exclusion of his mother 

(Nov) 492A 


—S. 49—5See Civil P, C. (1908). S. 97 
(Feb) 67A 


— Ss. 243 — Civil P. C. (1908), S. 105 (2) 
—Order of remand by Board of Revenue 


— Order not appealable — Finding of | 


Board can be questioned by aggrieved 
party later 


—U. P. Zamindari Abolition and Land Re- 
forms Act (4 of 1981), S. 6 (b)— Malikana 
allowance paid to Raja of Daiya — Being 
only payment in respect of his pro- 
aries rights could be determined under 
S, 6 ( 


be determined on that basis — The word 
‘malikana’ has not a fixed connotation 

(Dec) 525B 
——S. 6 (b) — The proprietory rights of 
Raja of Daiya cannot be said to have 
been extinguished merely from the fact 
that he was exclueded from settlement for 
payment of land revenue (Dec) 525G 


——S, 12 (1)—“Cultivation of the land by 


(Dec) 525A; 


——S. 6 (b)— —Malikana allowance—When' 
the origin and history of the allowance) 
are known the nature of the grant must’ 


(Aug) 3608 | 








conditions to be satisfied 
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Tenancy Laws—U. P. Zamindari Abolition 
and Land Reforms Act (contd.,) ; 
——~5. 18 (2) (b) (i) — Person not a the- 
kedar but merely a licensee of a grove 
dand —S. 18 will have no application 
2 . v (Jan) 35C 
—S. 18—See ibid, S. 171 (July) 291A 
——-S. 184 — Acquisition of bhumidari 
rights by a sirdar (July) 303 


—S. 184—Bhumidhari rights acquiredin 
‘former Zamindari Land—Land not liable 
to be sold in execution of decree against 
‘the assets of the Zamindar 


——-S, 171—Status of tenure-holder has 
‘to be determined on tbe basis of his status. 
immediately preceding date of vesting’. 
(July) 291A. 
-—-S. 176 and 182.B-— Suit for partition 
of holding filed in Civil Court— Enforce- 
ment of Amending Act pending suit — 
Effect of — Civil Court held had no juris- 
‘diction to pass final decree in suit— Vali- 
-dity of such decree passed could be 
challenged in execution (Novy) 470 


—5, 182-B —See Ibid, S. 176 (Nov) 470 


— Ss. 189 (b) and 199 —Extinguishment 
-of rights by acquisition of land 
: ‘ (Sep) 878C 
—S. 202 (£) (i) and (ii)—“Land holder” 
means entire body of co-sharers—So long 
as any of them is- disabled: S, 202 (f) (i) 
applies—When disability of each of them 
-ceases S. 202 (f) (ii) will apply (Oct) 433 


—-§. 209 — Suit for possession—S. 209 
‘has no application among co-tenure hol- 
ders i (July) 291D 
_ —-S. 210—See Ibid, S, 209 (July) 291D 


——S, 245—See Ibid, S. 134 (July) 303 
——S, 246—See Ibid, S.134 (July) 303 
——S. 247—See Ibid, S. 134 (July) 303 


—S. 279—Several modes of recovery of 
-arrears of land revenue may be taken in 
thand simultaneously or one after another 

(Dec) 548B 
—S, 3831 —Bar of jurisdiction— Matters 
‘to be considered in deciding proper 
‘forum for the suit (Oct) 446A 


——S, 838—The Commissioner’s finding 
that the plaintiff acquired the Sirdari 
. plots by prescription is one of fact and 
-when supported by evidence held, could 
not be disregarded by the Revenue Board 
merely on the technical ground that the 


p 


(Aug) 350A ~ 


——S. 106 (as amended in U. 
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Tenancy Laws—U. P. Zamindari Abolition 
acd Land Reforms Act (contd.) 

finding could not be supported without 

amending the plaint (Nov) 492 

——3. 336 (2)—Validity (Mar) 111 


—S, 340-J (2) — Final publication of 
statement—Jurisdiction of revenue courts 

; (Aug) 360A 
—U. P, Zamindari Abolition and Land 
Reforms Rules (1953), Appendix III, 
Item 58—Execution of decree—One year 
period of limitation starts from the date 
of decree of the final Court (Oct) 417 


me eee 


Tort — Malicious prosecution— Plaintif 
prosecuted on defendant’s report and 
acquitted — Report false to defendant’s 
knowledge — Defendant is liable to pay 
damages (Oct) 420A 
— Vicarious liability—See Constitution 
of India, Art. 300 (1) (Nov) 486B 


Transfer of Property Act (4. of 41882), 


(1) Ibid, S. 116 A (Nov) 494E 
(2) U. P. General. Clauses -Act (1904), 
“S, 27 (Dec) 589A 
——S,. 106—Notice under— Onus to prove 
its invalidity is on defendant. If there is 
nothing to the contrary he can rely on 
plaint:averments to discharge that onus 
: (Apr) 155A 
P,)— Quit 
notice — If itis only for vacation of the 
premises and not for termination of the 
tenancy it is invalid . (Apr) 155B 
—— 5S, 106 — Notice to quit — Property 
leased for ranning a Cinema—Such lease 
not being either for agricultural or manu- 
facturing purposes, required only 30 days’ 
notice for its termination (Oct) 427B 


——S. 106—Notice to terminate tenancy 
—Partner of a firm, if tenant, notice to 
rest of the partners is not necessary 

(Nov) 494D 
-—S. 107—Tenant executing rent note— 
Landlord not signing it but delivering 
possession -of premises — Rent note was 
compulsorily registrable- Rent note not 
registered— Parties cannot rely on clauses 
in rent note iNov) 494F 
——S, 108 (P) — Portion of shop falling 
down— Reconstruction by tenant in same 
shape and form as before — Does not 
amount to material alteration simply 
because it was done without Jandlord’s 


< S, 106—See also 


permission (Dec) 545. ` 
——S. 118 — Waiver of notice of termi- 
(May) 217 


nation - 
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T. P, Act (contd.) 

. 118 — Waiver of notice to quit — 
Mere acceptance by the landlord of the 
sums tendered by the tenant- during the 
pendency of the suit for gaa ah does 
not amount to waiver (Oct) 485 


Ss. 116, 106 — Various modes for 
determining lease — Landlord can choose 
his mode — Termination of lease under 
S. 111 (g) — Two notices — One express- 
ing intention and other actually terminat- 
ing lease are not required (Nov) 494E 


—§, 181 — Notice when not necessary 
(Sep) 415 

$ P, aoe (Regulation) Act (8 of 1988), 
S. 5 — U. P. Cinematograph Rules (1951), 
R. 2 we: Appendix I — Licence to give 





cinematograph exhibitions — Require. - 


ments (Oct) 427A 
——S, 18 — U. P. Cinematograph’ Rules 
(1951) — Licence form as given in App, 1 
— Mere adoption of Rules by State 
. Government in exercise of its powers 
under the Act would not validate the 
licence form | (Feb) 88A 


U. P. Cinematograph Rules (1951), R. 2 (v) 
— See U, P. Cinemas (Regulation) Act 


(1956), S. 5 (Oct) 427A 

—— Appen. I — See also 

` (1) Cinematograph Rules (1918), Lae 5 (8) 
83B 


(Fe 
(2) Cinematograph Act (1918), S. 9 (3) 


(Feb) 88C 
(3) U. P. Cinemas ` (Regulation) Act 
(1956), S. 5 (Oct) 427A 


— Appen. I, Second Paragraph — Ex. 
pression ‘to hold on lease’ necessarily 
~ means holding validly and doesnot connote 
a mere occupier—F rom the date of deter- 
mination of the lease the erstwhile lessee 
becomes a trespasser (Oct) 427D 


——Appen. I, Second Paragraph — Pro- 
ceedings for aoni of licence under — Are 
quasi-judicial — Rules of natural justice 
have to be observed in such proceedings 
- — Opportunity of being heard does not 
mean ‘personal hearing’ but only a fair 
opportunity of making a representation 
(Oct) 427E 

U. P. Consolidation of Holdings Act (8 of 

1939) 

Ses under Tenancy Laws. 


U P. Consolidation of Holdings Act (5 of 
1954) 
See under Tenancy Laws. 


` U. P. Control of Goondas Act (8 of ve 
See under Public Safety. 


i men is valid 
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U. P, Control of Goondas Rules (1970) 
See under Public Safety. 


U. P. Co-opsrativa Societies Act (44 of 
4986) | 


See under Co-operative Societies. | 


U. P. Co-operative Societies Rules (1938) | i 
See under Co-operative Societies. | 


U. P. Co-operative Societies Rules. (1988)! 
See under Co-operative Societies. 


U. P. Courts Amalgamation Order (1948) 
Art. 14, Proviso (2)— Order under—Order 
No, 818/1b.39 dated 17-1-1951 and Order 
No. 1182/1-b-89, dated 11-2-1950 — Ex- 
pression ‘filed’ and ‘presented’ — Meaning. 
of (Aug) 359 


U. P. District Boards Act (10 of RIDE 
See under Panchayats. 


U. P, Excise Act (4 of 1910), S. 20 (4) 4 -= 
See Constitution of India, Art, 13 
(Feb) 78C 
U. P. Gaon Sabha Manual, Para. 131 — 
Auctioning of fishing rights — Collector’s 
order restraining Gaon Sabha from inter- 
fering with fishing rights of village fisher- 
(Oct) 422 


U. P. General Clauses Act (4 of 4904), S. 27 
—Transfer of Property Act (1882), S. 106— 
Service of notice — Presumption— Words 
“properly addressing” in S. 27 imply any 
correct address for the time being -- 
Presumption arises even if notice is not 
sent to permanent address (Dec) 539A 


U P. High Courts (Amalgamation) Order 
(1948) 
See under High Court Rules 
Orders, 


U, P. Intermediate Education Act (2 of 
4921) 


and 


See under Education 





'U. P Kehetra Samities and Zilla Parishad 


Act (88 of 1961) 
See under Panchayats 


U. P, Land Reforms peas) Act (8% 
of 1958) 
See.under Tenancy Laws. 


U. P, Municipalities Act (2 of 4916) 
See under Municipalities. 


U. P, Muslim Wakfs Act (43 of 1938), 
S. 56 — Appointment of Mutwalli — 
Jurisdiction of Wakf Board (Mar) 128A, 


Subject Index, A: I. R. 1972 Allahabad 


U. P. Panchayat Raj. Act (26 of 1947) 
See under Panchayats. 


U. P. Panchayat Raj Rules 
See under Panchayats. 


U.P. Public Moneys (Recovery of Dues) 
Kot (25 of 1988) 
See under Debt Laws. 


U. P. Rural Development (Requisitioning 
of Land) Act (27 of 1948), Pre — Validity 
— Act does not suffer from legislative in- 
competency (Mar) 1144 


——Pre.—Validity — The Act cannot be 
rendered void on the ground that it 
conflicts with Art. $1 (2) since‘its validity 
is protected by Art. 31 (5) (a) 
— (Mar) 114C 
_- Pre,—Validity—Act cannot be struck 
down as violative of Art. 19 (J) (£) 
ga 7 ¢ (Mar) 114D 
—— S, 3— Requisition of land — Order of 
requisition is not invalid because it 
lacks reference to compensation. 
(Mar) 114E 
— S. 8—Land-holder rot given a notice 
before actually making the order of 
_ requisition but opportunity to state ob- 
jections given before forming opinion — 
Principles of natural justice not violated 
(Mar) 114F 


25 


U. P. State Road Transport Services 
Development Rules (1988), R. 1 (4) — 
See Motor Vehicles Act (1939), S. 68D 

(Feb) 55A 


U. P. (Temporary) Control of Rent and 
Eviction Act (8 of 1937) 
See under Houses and Rents. 

U. VP. (Temporary) Control of Rent and 
Eviction Rules (4949) 
See under Houses and Rents, 


U. P. TenanoyAct (17 of 4939) 
See under Tenancy Laws. 

U. P. Zamindarl Abolition and Land Re. 
forms Act'(1 of 1954) 
See under Tenancy Laws, 


U. P. Zamindari Abolition and Land Re- 
forms Rules (4952) 


See under Tenancy Laws. - 


Words and Phrases—‘“Case”— Meaning 
. (May) 200D (EB) 


——"Malikana allowance”— See Tenancy 
Laws — U, P. Zamindari Abolition and 
Land Reforms Act (1951), S. 6 (b) 

(Dec) 525B: 


ALLAHABAD CASES OVERRULED, REVERSED AND DISSENTED’ ` ` 
FROM ETO. IN A. I. R: 1972 


Diss. = Dissented from in; Not F. = Not followed in; Over. = Overruled in; Revers.==Reversed in.| 


1878-80) ILR 2 All 654 E B), Reference by Board 
of Revenue. N. W. P.—Over. AIR 1872 AU 
486 (FB) (Nov). 


AIR 1916 All lll=-14 All L J 278, Mahabir Singh 
to A ENE AIR 1972 All 424 (FB) 
Oct 


AIR 1920 All 217 (2) = 18 All L J 769, Mind 
Jhurya--OQver, AIR 1972 All 424 (FB) (Oct), 


Al Seay All 726 = 26 All L J 1084 (FB), Sohan. 


al v. Mohan Lal—Diss. AIR 1972 Orissa 


136C (July). 


AIR 1930 Oudh 378=ILR 6 Luck 132 (FB), Ram- 
nath v. Nageshur Sing — Not F. AJ R1972 
Raj 23 (Feb). 


AIR 1930 All 822-1980 All L J 974, Acharfi Ahir 
v n Ahir—Over. ‘AIR 1972 All 424 (FB) 


398, Mt. Haliman 


AIR 1933 All 414==1983 All L L] ea sar aan 


v. Mt. Mediya— Diss, A 
(FB) (Dec). 


AIR 1934 All 115—1934 All L J 421, Madan Garg 
Ker) Ram — Diss. AI R1972 Bom 150 
( . 


AIR 1984 All 868 = 1984 All L J 809, Sheo Raj 
Chamar v. Mudeer Khan ~ Held not good law. 
AIR 1972 All 269 (June). 


ATR 1934 All 963=-36 Cri TL. J 187 (FB), Em 
T a; Mehdi—Over. A I R 1972S. 
pr). 


AIR 1935 Oudh L1=ILR 10 Luck 238, Ram Bilas 
Ve apal Singh —. Not F. AIR 1972 Raj 23 
(Feb 


028 


“AIR 1935 All 180==4 All w: R 1450, Sewa' Ram ve 


Gian ‘Singh — Held no good law on iew of 
Allahaba Amendment of O . 12 as 
interpreted in AIR 1972 All eva "teh 


“AIR 1986 All 477=1936 All L J 566, Gaya Din ve - 


Lalta Prasad — pale no longer good law in 
view of A I R 1981SC BBa as interpreted in 
AIR 1972 All 246 (June).” 


-A I R 1987 Oudh 344 = IJL R13 Luck 246, Rame- 
shwar Dutt v. Harihar — Diss. AIR 1972 
Punj 45 (Feb). 


A I R 1987 All 800 = 1987 AIL L J 225, Jaidevi v. 
eas Din — Diss. AIR 1972 Mys 228 
ep 


AIR 1940 Oudh 310 = 1940 Oudh W N 281, 
Mubamud Ali v. Wajid All—Diss. AIR 1972 
Ker 117 (June). i 


AIR pees All 166-1941 All LJ 103, Nimar Pandey 
he ay Pandey—Diss. AIR 1972 Orissa 


’ 


ATR 1944 Oudh 212 = 1944 Oudh W N 228, Ewaz 
Ali v. Mt, Firdos Jehan —Held to be not good 
law in view of AIR 1940 PCI as interpreted 
in ‘AIR 1972 Raj 88C (Apr). 


AIR 1955 All 307 = 1954 All L J 718, 


AIR 1945 Oudh 167==1944 Oudh W N 405, Paltan 
Sin 3 v. Prag Narain—Diss. AIR 1972 Punj 
24 (Jan). 


AIR 1948 Oudh 84=ILR 22 Luck 481, Khuda Bux ` 


v: Mahanand Tewarl—Over. AIR 1972 an 
504 (FB) (Nov). 


AIR 1954 All 419—1954 All L J 90, Zahid Hussain 
v: B. Khairati Lal Jain — Diss. AIR 1972 
Delhi 281 (Dec). ! 


AI pe 1955 All 64, Parma Nand v. Sm. Chhimma- 
ti—Revers. AIR 1972 All REN (Oct). 


Malkhan ve 


Mahar Chand — Diss. A I R1972 Guj 229B 
(Nov). 

A I R 1958 All 652—1958 All L J 392 (FB), Union 
of India v. edha Lal Ramautar — Over: 


AIR 1972 All 200A (FB) (May). 


A I R 1958 All TOTER (1958) 1 All 614, Amed 
Kumar Verma v. Hari Prasad Burman — Not 
F. AIR 1972 All 237B (June). 


A I R 1962 All 263, Kedarnath v. Chandra F 
Held no longor good law in view of AIR 
1968 S C L as ai inAIR 1972 All 
143 (Mar). . 


(1963) Spl. Appeal No. 8 of. 1957, D/+80.9.1963) 


‘ (All) Revers. AIR 19725 C 410 (Feb). | 
965) ) Sp; Appeals Nos. 298 of 1980 and 483 


D/- 12-2-1965 and 10-11-1984 (ally a aa 


Revers. AIR 1972 S C 420 (Feb). 


(1965) ape App. No, 314 of 19645, D/- 13-7-1965; 
ll) Revers, AIR 1972 S C 2157 (Oct). 


AIR 1965 All 242, Satya Pal v. State Transport, 
Authority Appellate Tribunal—Held not good! 
law. AIR 1972 All 160A, B, C (FB) (Apr). 


AIR 1985 All 410. = (1965) 1 Lab L J 1, A. K. 


Brothers v. Employees State Insurance Cor- 
poration—Over. AIR 1972 S C1985 (Sep). 


1965 All LJ 421, Naunney Main v. Sheikh Mohd. 


Yusuf — Held impliedly overruled b 


1972 All 216 as interpreted in AIR ied an All | 


415B (Sep). 


(1966) C M W No. 3589 of 1961, D/. 18- 9.1966 | 
(Al)—Revers. AIR 1972 All 542 (Dec), 


1 


(1966) S. A. No. 222 of 1960, D/- 15-9.1966 (All)— ' 


Revers. AIR 1972 S C1290 (June). 


toy 





(1968) Spl. App. No. 760 of 1966, D/- 
tee ao Revers, AIR 1972 $C 1903 (C, D) 
Sep) . 


1966 All W R (H C) 631, Smt. Bhagawati Devi v. 
Baii Nath — Impliedly Over. AIR 19872 All 
12B (FB) (Jan). 


(19 an Civ. Misc. Writ No. 3713 of 1987, Di- 25- 
10.1987 (All) Revers. AIR 1972 S C 2497 


5-12-1968 | 


i 
i 
i 
i 
i 
i 


f 


List of Cases Overruled, 


41967) Cri. App. No. 478 of 1965, D/- 25-12-1967 
(All)—Revers. AIR 1972 5 C 2056 (Sep). 


1967 All WR (HC) 723, Ram Nath v. State of U. P. 
— Revers. AIR 1972 S C 232A, B (Jan). 


(1968) Civil Misc. Writ No, 2200 of 1966, D/- 23- 
bebe (All) — Revers. AIR 1972 SC 40L 
Fe 


(1968) Cri. A. No. 2257 of 19686, D/- 19-12-1868 
(All)—Revers. AIR 1972 S C 955A (Apr). 


(1888) Jedemtent of Allahabad Hi igh Court, D/- 18- 
2-1968 — Revers. AIR 1972 5 G 1903A (Sep), 


` (1968) ) Sp. A. No. BLO of 1967, D/- 18-1-1968 (All) 
evers. AIR 1972 S C 1471 (July). 


(1969) Civil Revn. No. 178 of 1969, D/- 27-1-1969 
(All), Chandalal v. Ram Charan~Over. AIR 
1972 All 229 (June). 


(1969) Ex. S. A. No. 270 of 1963, D/- 21-1-1989 - 


(All)—Revers. AIR 1972 S C 1612 (July), 


41969) Writ Petn. No. 4330 of 1964, DJ- 14-11- 
{969 (All), Mathura Prasad v. State Trans- 
port Appellate Tribunal— Held not good law. 
AIR 1972 All 169A, B, C (FB) (Apr). 


(1969) Writ Petn. No. 18 of 1969, D/. 23-10-1969 
(All), Ram Swarup v. State Transport Appel- 
late Tribunal - Held not good law. AIR 1972 
All 169A, B, C (FB) (Apr). 


AIR 1969 All 14=1968 AILL J 402, Shiv Singh 
v. S. T. A. Tribunal — Held not good law. 
AIR 1972 All 169A, B, C (FB) (Apr). 


AIR 1969 All 419—1968 AIL J 389, Tandon Sugar 
orks v. U. P. Financial Corporation—Over. 
AIR 1972 All 97 (FB) (Mar). 


ee Cri. Appeal No. 342 of 1968, D/- 3-9- 1970 
All)~Revers. A[R 19725 C 1278 {June} ` 


Reversed, etc. (concld.) 27 


(1970) Cri. App.{No. 484 and Ref, No. 48 of 1970, 
D/- 10-1 1-1970 (All) — Revers. AIR 1972 SG 
1229B (june). 


` (1970) Cri. App. No. 1939 of 1969, D/. 1-6-1970 


(All) - Revers. AIR 1972 S C 677D (Mar). 


(1970) Election Petn. No. 20 of 1969, D/- 27-3- 
A Revers, AIR 1972 S C 447A, B 
(Feb). 


AIR 1970 All 309—1989 Ren C J 1054 (FB), 
Jagannath Prasad v. Smt. Chandrawatl — 
Diss, AIR 1972 Punj 197 (June). 


AIR 1970 All 408=I970 Acc C J 24, New India 
Assurance Co. v. Shanti Misra — Over. AIR 
1972 All 61B (Feb). 


1970 All L J 1224 = 1970 All WR (HC) 773 
Zila Parishad, Muzaffarnagar v. Baboo Ram 
— Diss, ALR 1972 All 121 (Mar). 


(1971) Appin, No. A-112, D/- 27-11-1971 (All) — 
Revers. AIR 1972 S C 1302A (June), 


(1971) App. No. A-141, D/- 22-12-1971 (AIl) — 
Revers. AIR 1972 S C 1802C June). 


(1971) s. A. No. 9 of 1969, DJ- 4.5-L97L (All) — 
. Revers. AIR 19728 C2182 (Oct). 


(1971) Spl. App. No. 1118 of 1989, D/- 5-2-1971 
(Au) —Revers. AIR 1972 S C 18910 (Sep). 


AIR 1971 All 96=1970 All L J 849—1971 Cd LF 
$54 (FB), Uma Shankar v, State—Over. AIR 
1972 All 200D (FB) (May). 


1972 Tax L R 21043 (All), Joggilal Kamlapat 
Cotton Spg. & Wvg. Mills v. Textile Com- 
mittee—Diss. AIR fo72 Ker 278B (Dec), 


Supplement to Comparative Tables of Previous Years, 


alan to late receipt of other Journals the following supplement to 
© Comparative Tables of AIR = Other Journals is issued 


AIR 1970 Allahabad 
AIR Other Journals 


880 ILR (1970) 1 All 81 |850 


378 ILR (1870) 1 
All 282 


428 ILB (1870)1- . 
All 741 

440 LR (1970)1 
- AU 64 


444 -ILR (1970) 1 
All 554 


448 ILR (1970) 1 
All 686 

488. ILR (1970) 1 
All 187 
508 TLR qoo a 


525 ILR (1970) 1 
All 768 


644 ILR (1970) 2 
All 849 
561 ILR (1870) 2 
All 562 
594 ILR (1970) 1 
All1 
688 ILR (1970) 1 
All 882 
604 ILR (1970) 2 
All 43 
620 ILB (1970) 1 
: All 872 
641 ` ILR (1970) 2 
All 750 


644 ILB (1970) 2 
All 496 


1l 248 -~ 


COMPARATIVE TABLES 


AIR Allahabad = Other Journals 


AIR 1970 All 
AIR Other Journals 
ILR (1970) 1 

1811 


Al 
852 ILR (1970) 3 
All 885 


Cemeend 


AIR 1971 Allahabad 
AIR Other Journals ` 
1  ILRB (1990) 2 
~ All 814 
17 ILR (1970) 2 
; àll 708 
41 ILE (1970) 3 
All 40 


58 ILE (1970) 1 
"All BE 

54 ILB (1971) 1 
All 169 

70 ILB (1971) 1 
All 264 

88 JLB (1970) 1 
All 841 

87 ILRB(1870) 3 


All 987 
gf ILR (1970) 3 
AN 1€8 


4 (104 ILR (1970) 2 
All 578 
199 TLR (1970) 9 . 


All 877 
184 ILR (1971) 1 All 47 


188 ILR (1970) 3 
All 917 


‘ 
A 


AIR 1971 All 
Other Journals 
ILR (1871) 1 
All 878 
ILR (1870) 2 ` 
All 507 
ILR (1971) 2 
All 137 
TLR (1970) 2 
- All 787 
(1971) 1 Serv 
` LRI 
ILR (1870) 3 
Al 7 
ILB (1973) 1 
A 


u 
ILR (1971) 1 


All 401 
TLR (1971) i 


All 422 
' ILR (1871) 1 


All 710 
ILB (1971)1 All 81 
ILB (1971) 1 

All 737 
TLE (1971)2 All 48 
ILB (1971)2 All 43 
ILR (1971)2 All 29 
1972 Serv L R 454 
TLR (1971) 1 

A 


krad 


AIR 1971 All 
Other Journals 
ILR (1871) 1 


. All 802 
ILR (1971) 1 

All 847 

ILR (1971) 1 i 

All 457: 


TER (1971) 1 
All 914 
ILB (1971)2 All 67 
ILE (1971)3 All 78 
ILR (1971) 2 All 87 
ILR(1971)2  ' 
a AU 712 





ILB (1971) 2 
A 


TLR (1971) 2 i 
All 851 


ILR (1971) 1 
All 602 | 
TLR (1971) 2 
All 838 
TLR (1871) 2 
; All 198 
ILR (1971)2 All 90 
1972 All L J 227 
ILR (1971) 2 
All 471 
TLR (1971) 2 All 97, 
ILR (1971) 2 
~ All 485 


ILB(1971)1 
All 909 | 








AIR Other Journals 
1581971 All L J 974 
8 1971All LJ 885 
8B ILR (1871) 2 
wt All 388 
12 I97LAI WBR 
FB (HO) 808 
1971 All L J 1074 
1971 Ren O B 980 
1972 Ren O J 78 
ILB (1971) 2 
All 687 
15 wes 
18 1971AN WBR 
(HO) 813 
1871 All Ori B 459 
35 Ste 
84 1971 AU L J 882 
85 «1972AU WR 
(HC) 219 
41 1971 All L J 1881 
47 I87L AU WR 
(HO) 688 
1971 All L J 1081 
ILB (1971) 2 
All 744 
öl «IS7LAU WR 
(HO) 460 
31971 All L J 867 
ILR (1971) 2 
Ail 134 
g2 (1STL ALI WE 
(HO) 567 
55 eee 
61-1971 AO J 85% 
1971 All L J 998 
1871 All W R 
(H0) 602 
1971 All Ori R 458 
ILR (1971) 2 
All 622 
87 1971AIWB 
(HO) 714 
71 eee 
78 eee F 
78 18971 All LJ 1247 
87 197LAIWR 
(HC) 650 
1971 All L J 1172 
1972 Ben O J 800 
83 ILR (1971) 2 
All 54 
97 #I7LAU WR 
FB (HO) 676 
1971 All L J 1211 
111 «TL AU WR; 
7 (HO) 711 
114 1971 AU LJ 1257 
117 1971AUWBR 
{HC) 788 
1971 AL LJ 1864 
131 «INTL ALWR 
- - (HG) 899 
1971 AJl L J 1287 
ILR (1971) 2 
All 770 
128 asa 
127 æ 
129 1971 Al WB 
(HC) 686 
180 #1871 AL WE 
(HO) 819 
188 1971 AILLJ 1811 
1s? 1971 AH LJ 1269 


AIR 1972 Allahabad = Other Journals 


AIR 
141 


148 
144 


146 
158 


155 


156 
138 
168 


166 
187 
FB 


189 
FB 


173 


176 
179 


181 


184 
188 
180 
182 


194 


198 
200 
FB 


218 


217 


219 
229 


381 
287 
242 


Other Journals 
1971 AI L J 1088 
1971A WR 

(HO) 787 
ILR (1871) 1 
All 656 
1971 AL W R 
(HO) 667 
1971 AN W R 
(HC) 788 
1971 All L J 1255 


1971 Al- WE 
(HO) 558 
1971 All L J 1180 
1978 Ren OJ 72 
1972 All LJ 799 
1973 Ren C- R 823 


oo 


1971 All L J 948 
ILB (1971) 2 
All 417 


1971 All WR 
(HO) 785 
1971 AIL L J 1859 
43 Com Cas 58 
1971 AU W B 
(HC) 794 
1972 AULJI1 
1G7LANL WR ` 
(HO) 836 
197) All L J 1868 
1872 Ren O R 26 
1972 Ren O J 264 
1972 AIL J 232 
1971 All WB 
(HO) 889 
1971 U PTO 704 
(1972) 21 T J 411 
1971 All W B 
(HO) 654 
1971 Ali L J 1185 
1971AN WR 
{E0} 883 


1971 All Cri B 521 
1871 All W B 

(HO) 781 
1971 AL WB 

(HC) 652 
1971 All L J 1160 
1971 All LJ 810 
(1871) 2 Lab 

L J 881 


1971 All LJ 1240 
1972 All ye R 
HO) 10 
1972 All L J 70 
1872 All Ori B25 
1871 AL WRB 
(HO) 811 


-1871 ALLL J 1848 


1972 Ren O R 81 
1972 Ben O J 249 


‘1871 All W R 


(HC) 742 


1971 All WB 
(HO) 799 
1971 All L J 1898 
1972 All L'J 204 
1972 All L J 92 
1971 AU WB 
(HO) 488 


: 


AIB Other Journals 

3420071871 AN L J 901 
ILR (1971) 9 All 54 

248 1972 AL WR 

FB (HO) 1 
1972 All L J 168 

249 1972 All W R 

FB ` (H0)5 


1873 All L J 320 


262FB1972 All L J 233 


B18 


BLT 


824 
880 
882 
836 


840 
850 


858 


854 


855 


857 


1972 All W B 
(HO) 158 
1972 All W R 
(H0) 188 
1972 All L J 811 
1872 All W R 
(HO) 128 
1972 All L J 188 
1972 Ali W R 
(HC) 90 
1972 All L J 165 
1872 All W B 
(HO) 43 
1972 All L J 212 
1973 All W B 
(H0) 88 
1972 All W va 
HO) 45 
1978 All L J 287 


1972 All W R 
(HO) 128 
1971 AL W R 
(HC) 895 
1972 AIL È J 195 
1971 All W B 
(HC) 859 
1971 All W B 
(HO) 847 
1972 All L J 118 
1972 AIL J B1 
1971 AWB 
(HO) 884 
1972 All W R 
(HO) 248 
1972 AL LJ 418 
1972 All W R 
(HG) 114 
1072 All L J 801 - 
1972 Ren © T 496 
1972 Ren C R 54% 
1972 All W B 
(HO) 801 
1972 All L J 88 
1972 All L J 127 


s.. 


1972 AN W R 
f (H0) 801 
19723 All L J 478 
1872 Al WR 
(HC) 286 
1972 All L J 445 


1972 AWB 
(HG) 174 
1972 All W R 
(H0) 178 
1972 AI1WR ` 
(HG) 178 
1972 Ali W B 
- (BO) 158 
1972 All L J 844 
1972 All W R 
(H0) 171 
1972 All L J 351- 


AR 
859 


8f0 


389 


873 
874 


878 
878 


381 
389 


892 
884 
898 
401 


406 
408 


418 
416 


417 
418 


420 


422 


424 
FB 


427 
488 


485 
487 


441 


444 
448 


Other Journals 
1972 All Ori R 4? 
1973 ALL WR 

(HO) 63 
1978 All L J 836 
1972 All L J 815 
1972 Al W R 
(HO) 208 


1972 AL WE 


(HO) 129 
1972 All L J 887 
1972 Ben O R 448 
1972 Ren O J 778 
1972 All WB 
(HC) 60 
1972 Al W R 
(HC) 96 
1972 Ren O J 502 
1972 All L J 49 
1972 All WB 
(HO) 101 
1972 All L J 108 
1872 AII WR 
(HO) 64 - 
1978 Ren O B 78 


1972 Ren C J 85 
1972 All L J 848 
1872 All L J 946 
1873 Ben O R 117 


wee 


1972:All W R 
(HC) 836 
1972 All Cri B 205 
1972 AO J 218 
1972 All L J 556 
1972 All L J 889 
1972 All L J 440 
1972 Al W R 
(HO) 485 
1872 Ren O J 785 
1872 Ren C R 775 


1972 AlL L J 424 
1972 All WR 
(HO) 811 
1972 All L J 437 
1972 All W R 
(HG) 279 
1972 All W B 
(HC) 864 
1972 All Cri R 201 
1972 All L J 546 


1972 All W R 
(HQ) 880 
1972 AL WR 
(HO) 225 
1972 ALL J 488 
1972 All W R 
(HO) 27 
1972 All L J 281 
1972 Ren O J 8t 
1972 Al WR 
(HO) 854 
1972 All L J 551 
1972 All L J 420 
1972 AUL W B 
(HO) 287 
1978 Ren O R 77 


1972 All W B 


(HO) 103 


30 


AIR 
453 


456 


457 
460 


466 
FB 


470 
471 
473 
474 


475 


478 


Other Journals 


1972 All W R 
(HC) 658 
1972 All W B 
(HO) 824 
1972 All L J 889 
1972 All L J 457 
1972 Serv L B 477 
1972 All WB 
(HO) 433 
1972 All L J 618 


1972 All L J 649 
1972 All W R 
(HO) 530 
1972 All WR 
(HO) 598 
1972 Ren O J 931 
1872 AL W R 
(HO) 284 
1972 All L J 442 


‘18972 AL W R 


(HO) 67 
1972 All L J 255 
1972 All L J 387 


A I R 1972 Allahabad = Other Journals 


AIR 
480 


481 
483 


486 
492 


494 
498 


604 
FB 


607 
510 


Other Journals 


1972 All L J 347 
1972 All WR 
(H0) 398 
1972 Ren O J 145 
1973 All W B 
(HO) 826 
1973 All L J 464 
1973 All LJ 501 


1972 Al W R 
(HC) 585 


1872 A WR 
(HO) 871 
1972 All Ori R 211 
1972 All L J 687 
1972 All L J 608 
1972 All WB 
(HO) 538 


ne: 


1972 All WR 
(HO) 388 

1972 All Ori R 240 

1932 All L J 573 


AIR Other Journals 
511 1872 AlLWR 
(HC) 877 
1972 All L J 561 
618 19732AlWR 
(HO) 188 
515 


518FB1972 All L J 787 
519SB1979 All L J 682 


525 1972 All L J 888 
581-1972 AILWR 
(H0) 796 
534 19728 AN LJ 759 
t87 1972 All L J 958 
1972 All WR 
(HO) 781 
539 1972 Ren CJ 788 
540 1972 All WB 
(HO) 613 
1972 All L J 707 
1542 1972 All L J 584 
1972 AIW R `’ 
(HC) 497 
543 1972 AI] WR 


(HO) 407 


AIR 
545 


548 
550 
552 


558 
655 
558 


557 


659 


Other Journale 
1972 All L J 795 
1972 Al W B 

(HO) 790. 
1972 Ren O J 76 
1972 AL LJ 1044 


1972 All LJ 616 
1972 A] W R 
(HO) 493 
1972 Al W R 
(HO) 2451 
1972 All WR 
(HO) 584 
1972 A W R 
(HO) 405- 
1872 All L J 692 
1972 All L J 698 
1972 AUL W R 
(HO) 607 
1972 All W R 
(HO) 416. 
1972 All L J 647 
1972 Ren O R 857 


ILR (4970) 4 All 
ILR AJR 
61 319870 All 380 
166 1971 » 101 
18 1970 » 694 
167 m ” 488 
283 » » 878 
248 » » 509 
278 1£69 FC1270 
260 1870 EC 140 
986 ” » 106 
292 >» » 108 
818 » » 818 
827 ” ~ 418 
372 » All 620 
542 » n 440 
554 » » 444 
562 1971 » 8 
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ALLAHABAD 1 (V 59 C 1). 
SPECIAL BENCH 
SATISH CHANDRA, A. K. KIRTY ` 
AND C. S. P. SINGH, JJ. i 
Narendra Bahadur Singh, Applicant 
v. Chief Inspector of Stamps, U.. P., Op- 
posite Party. aE : 
Mise. Stamp Reference No. 193 of 
1067, D/-6-5-197L. ; eee 
(A) Stamp Duty — Stamp Act 
(1899) Schedule I Article 46 -> Whether 
a document is an instrument of dissolu- 
tion of partnership chargeable to stamp 
duty under ‘Article 46 or a deed of con- 
veyance within Section 2(10) or a mort- 
gage-deed within Section 2(17) or other 
composite deed depends on the trans- 
actions. recorded therein and the real 
intention of the parties to be gathered 
therefrom. This in turn depends upon 
the construction of the document, (Case 
law discussed). (X-Ref: S. 2(10), (14), (17) 
and Sch. I Article 40). (Para 25) 
-In the absence of any definition of 
the expression ‘instrument of dissolution 
of partnership’ in the Act this expression 
in Article 46 has to be understood in 
the light of definition of ‘instrument’ 
in Section 2(14) and the material provi- 
sions of the Partnership Act which relate 
to. dissolution of firm and the legal inci- 
dents attaching thereto. 
- . (Paras 21,. 24) 


A document executed between all 
the four partners of a firm recited that 
the partnership hitherto being carried 
on, had been dissolved with effect from 
the date of the execution of the. deed, 
that one partner N had taken over all 
the assets and liabilities of the firm and 
was entitled to carry on the business 
in the old firm name and that the other 
-partners were not in any way entitled 
to or Hable for the profits or losses of 


HO/HO/D775/71/KSB/P 
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AIR 1972 
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Court. 


business of the firm. In leu of their 
capital, advances, profits and loss and 
interest if any, N agreed to pay each 
partner -a specific sum and in order to 
secure payment of these sums hypothe- 
cated and charged certain properties. 


Held that the document could rea- 
‘sonably be construed as recording a spe- 
cial mode of: adjustment and settlement 
of accounts between the partners in ac- 
cordance: with the mutual agreement 
instead of following the rules in Sec- 
tion 48 Partnership Act. The document 
was not a conveyance within Section 2 
(10) but was an instrument of dissolu- 
tion of partnership-cum-three mortgages 
separately chargeable to stamp. duty: 
under Schedule 1 Article 46 and Arti- 
cle 40 respectively. f 

: (Paras 24, 28, 30, 31) 

(B) Partnership Act (1932), S. 40 — 
Effect of dissolution — Sections 40, 45 
to 48 indicate that a mere dissolution of 
the firm is in reality the inception or 
the starting point of the process by which 
the legal existence of the firm comes to 
an end. The firm continues to -exist 
until its affai are finally and com- 
pletely wound up. AIR 1966 SC 1300 & 
AIR 1968 SC 676 & AIR 1947 Lah 13 
(FB) Rel. om. ` (Para 18) 


Till the debts and llabilities of the 
firm have been fully paid off no part- 
ner can claim any particular property 
as his own nor can he claim that he has 
any specific share or interest in any pro- 
perty of the firm. It is only when after 


- payment of all the debts and liabilities 


of the firm there is a surplus left that 
a partner can have the surplus distribut- 
ed according to his rights. The accounts 
of the firm as between the partners 
have to be settled, subject to agreement 
by therm, in accordance with the rules 
stated in Section 48. The partners of a 
‘firm presumably are not co-owners of 


2 AIL [Prs. 1-5] N. B. Singh v. C. I. of Stamps (SB) (S. Chandra J.) 


“the property of the firm” or its assets. 
; (Para 18) 
Cases Referred: Chronological Paras 
(1971) ATR 1971 NSC 149 (V 58) : 
= 79 ITR 594, Commr. of Income 
Tax U. P, v. Bankey Lal . 8 
(1970) AIR 1970 Mad 343 (V 57 Se 
= 1957-2 Mad LJ 326 (FB), pe 
Chief . Controlling Revenue , 
Authority Board of Revenue 


Madras v. Lakshmanan Chettiar 26 
(1968) ATR 1968 SC 676 (V 55) 
= (1968) 2 SCR 173, Commr. of 
Income Tax Madhya Pradesh 
Nagpur and Bhandara v. Dewas r 
Cine Corporation 9, 19 


(1966) AIR 1966 SC-1300 (V 53) 
= (1966) 3 SCR 400, A. Narayan- 
ea v. Bhaskara Krishn- 

5, 8, 18, 19 

(1964), "064 All LJ 783, Sheokedar 
oe v. Mukund Lal Durga P 


crea)" rn 1958 Mad 255 (V 45). 
i = (1958) 1 Mad LJ 101, Maruda- 
kkal v. Arumugha. 27 


(1955) AIR.1955 Mad 641 (V 42) 

= 1955-2 Mad LJ 166 (FB), 

Fear of Revenue v. V. M- 

urugesa Mudaliar oer AE 

aan AIR 1947 Lah 13 (V 34) 

= ILR (1947) Lah 417 (FB), . 

-Ajudhia Pershad v. Sham Sunder 18 
(1932) AIR 1932 All 291 (V 19) . 

= 1932 All LJ 394 (SB), In re 

the Corporation of Swadeshi 


Cotton Mills Co. Ltd. - 26 
(1908) or 32 Bom. 505. 10 Bom 

LR 730, In the Matter of Hira 

Lal am > 27 

S. B. L. Srivastava, Sidheshwarilal, 


for Applicants: Standing Counsel, for 
Opposite Party. 

SATISH CHANDRA, J:— The 
Board of Revenue has referred ` the 
following two questions for, decision by 
this Court: 

“I. Whether the document is a dis- 

solution of partnership-cum-three mort- 
gages-cum-three releases as contended by 
the executants. 
. 2 Whether the document amounts 
to a dissolution of partnership-cum-three 
mmortgages-cum-three conveyances for 
Rs,- 48,000.00, Rs. 45,000.00 and Rupees 
1%000,00 respectively chargeable with 
the aggregate duties of three conveyances 
under Article 23 of Schedule 1-B ‘the 
U. P. Stamp Amendment Act 1958 read 
with Section 6 thereof.” 


' 2. The document in question is 
dated 15th September 1960. It states 
that the four executants carried on busi- 
‘ness in partnership. „The partnership 
has ‘been dissolved with effect from 15th 
September 1960. The third party | (Na- 
rendra Bahadur Singh) was given | all 
the stocks, assets, and liabilities, includ- 


A.L B. 


ing, all debts as per books of accounts 
of the firm. He was entitled to carry 
on the business under the old name 
and style. The other three partners 
were not entitled to or liable for the 


profits or loss of the business or for the . 


liabilities that may be incurred by the 
third party (Narendra Bahadur . Singh) 
hereinafter. In lieu of their capital, 
advances, profits and loss and interest. 
if any, accrued upto the 15th of Septem+ 
ber, 1960, the Ist party, the 2nd party 
and the 4th party had agreed to receive 
and 3rd party had agreed to pay, the 
amount mentioned hereunder respectively 
against their names, in full satisfaction of 
their respective shares. interest. profits and 
claim whatsoever in the said firm. The 


- Ist. party (Purshottam Das Lallu Bhai) 


was to receive Rs. 48,000,00, the 2nd 


- - party (Smt. Deliben) Rs. 45, 000.00 and 


the 4th party (Smt. Kikiben) Rupees 
13,000.00 from the third. party. In 
order to secure payment of these sums; 
the third party had hypothecated’ and 
charged” certain properties. : 


3. It has not been disputed be- 
fore us that the clause ‘hypothecating 
and charging the properties to secure 
payment of the amounts to the other, 
three parties, constitutes the document 
a deed of three mortgages. chargeable} 
to duty as such. 


4. The- Board of Revenue wasi 
of the opinion that the. document is: 
not only an ent of dissolution: 
of partnership but also of conveyance.: 
The Board felt that. the Ist, 2nd end. 
the 4th party transferred their shares’ 
in the firm to the 3rd party, against: 
cash payment, equivalent. to. the value’ 
of their share. The transaction was, 
therefore, conveyance within meaning} 
of Section 2 (1) of the. U. P. Stamp | 
Act. The Board holds that the docu-' 


ment. in question is an instrument ‘Of ' 
In this- 


dissolution of partnership. 


context, its view that the three part-. 


ners had transferred their shares in the 


firm to the fourth, could not mean that: 


this transfer had taken place in a sub- 
sisting partnership. 
+5. - It is noticeable that the Board 


does not hold that the three partners i 


transferred - their share or interest in 
the properties of .the firm to Narendra 
Bahadur Singh. It is hence unneces- 
sary to discuss in detailif partners are 
co-owners. 


Suffice it to say that the’ 


Supreme Court has settled the law that, ` 


during the subsistence of a partner- 
ship, the firm properties vest in all 
the’ partners collectively; but no part- 
ner can deal with specific properties as 


if they were his own, nor does he pos ; 


sess any assignable interest in any such ' 


property (See Narayanappa v. Bhaskara 


Krishnappa, AIR 1986 SC ‘1800, para 3) . 


So, it: is obvious ` that: there- can’ 
transfer. or ‘sale of the thtes ees 
interest in’ the proper ot. the: “firm ` ‘to 
the 4th partner 


i 6. “The position. of Wa. on 

dissolution’ of ‘a firm. may bè. examined. 
Under Section 46, Indian. Partnership 
Act, 1932, on the. dissolution of. the 
- firm, every partner is . eens as 
against all the other partners, to have 
the property of the . firm.. applied -in 
payment of: the; debts and. Habilities ‘of 
the firm,.and to- have. the. surplus dis- 
tributed . amongst the partners accord- 
ing .to. their” rights, | 


Ta- Section 48, Indian’ Pernes 


Act, provides : the mode ‘of settlement . 


of accounts between- the” eet It 
prescribes: the -sequence, “which '-the 
various outgoings aré to be applied, and 


ther the. residue alone is to -be -divided- 
between ‘the: partners. Under rit, first . 
the liabilities: due to.. outsiders are : to` 


be paid ‘out,' then: the advances iiade 
by ‘the partners Have to be paid, next 


the. capital -advanced by- each -partner. 
. is paid .back'to him. Thereafter: ùnder | 
clause - (iv): of. sub-section. (b) of Sec- 


tion 48, the residue. is- divided . between 
the partners in.- accordance with’: their 
shares.s °« te. 
8 In. (AIR: -1966 sc 1300: para “sy: 
the Supreme Court held that, on. disè 
solution: of | the partnership, the. right. of 
a partner is is’ to get. the value of his 


share in the net -assets of .the partner=. 


ship’ as of ‘the. date of dissolution,” but 
after ‘a deduction ‘of. liabilities and prior 
charges. ` 

9. Dealing. with. he’ pet ant 
of accounts of a partnership ` firm on 


its dissolution, | the, Supreme Court „in... 


Commr: ‘of, ‘Income-tax,- Madhya ‘Pra: 
desh, Nagpur and: Bhandara v. Dewas 
Cine Corporation,, (AIR 1968 SC ., 676) 
held:— - 


“The distribution | of Salo is “for 


the purpose‘ of adjustment of’ the rights 
.of the partners.in the assets of, the 
partnership “it: oom: ot. ‘amount to 
transfer of ‘assets.” is ed 


In that case. the “two; partners: had 
brought ‘a theatre each into the partner- 


ship. “On. dissolution of’ the partner- 
ship, it ‘was agreed that ‚each theatre 
be tinct to. its” original | owner in. 


satisfaction partially or wholly of „his 
- claim tò a share in | thé résidu of ‘the 
_assets’ after: discharging the ` debts ' and 
other -obligations:* The Supreme Court 
‘held, “But thereby the theatres ‘were 
not In law sold by the partnership to 
the individual partners: in consideration 


ibe no 


‘tion must. -be deemed in 
‘the. form of a notional. sale of the pro- 


_ tión 
‘satisfaction. of the ` 


these. repayments. 


N. B. Singh v. ©. I: of Stamps (SB). (S: Chandra J.)- [Prs. 6-12] AIL 3. 
‘ing for the Revenue: submitted that each 


partner is entitled to have the assets 


of the ‘partnership’ sold . for - discharging 


the debts and obligations of. the partner- 
ship,, and for the purpose: of. dividing 
the residue among :the partners if pro- 


_perty is:-allotted- to. the partners in 


satisfaction of- their claims, the transac- 
‘law. to take 


perty, to the-partner in consideration 
of the money value of his share.” The 
Supreme Court, repelled the submission. 
It held. . that, 


Masinas À partner may, : it is "true; 


Ta an scion for dissolution insist ‘that 
-the -assets . of the partnership be rea- 


lised by.. sale, but. where in satisfaction 
of the claim ‘of: the partner to-his share 
in the value’of the residue, determin- 
ed onthe footing. of.an actual or notional 
sale, property is allotted, the property 

as allotted to him cannot -be deemed in 
law to be sold to him.” ws 
This: view’ was- reaffirmed in 
missioner. of Income-tax, U P. 
key Lal, AIR 1971 NSC 149.. 


~., 10.:, In. the instant casé, instead 
at properties, cash © ‘amounts were paid 
to „three partners by the .4th partner. 
By ‘this, ‘their claim to capital invest- 
not profit, as welas to a share in 
the: résidué. was satisfied. This was 
adjustment’ of rights ‘and liabilities, It 
was, not™ transfer“ Of share in the firm 
for a-price.: The deed’ cannot be deem- 
ed an -instrument of conveyance.. 


. Te ` ‘The first ‘quéstion was fram 
edon- the basis that the -document’w 

an ‘instrument of-reledse; in addition red 
being ' a deed of dissolution’: It is true 
that one --partner- can release -or relin- 
quish-his ‘share in the firm. A part- 
ner. can,'-however, release or relinquish 
his share in a. firm, only so lòng as the ` 
firm- is. alive: On ‘dissolution, the , part- 
nership: : becomes a: deadened- entity. 
Whātever+-.a -parther obtains in caer 
proceedings; is -paid to him 
‘firm’s “ability to 
repay: the- advances made by him, the 


Capital .advanced by- him and “his share 


in the residue of thé’ firm’s assets, A 
partner does: ‘not give up any right for 
His pre-existing rights 
are satisfied. On’ liquidation being com- 
pleted,.the. firm is.. extinguished... - The 
partners vanish. ‘There 
are; no-- co-owners. Nothing can be 
released . or - relinquished ` by one, in 
favour of. other co-owñers. . - : 


12. My ‘answer to the. auesticins 
referred to this’ court arei— . 
. 1. The document is nót -a deed of 
release. It is..a deed of 


‘dissolution 
cum-three “mortgages. oe. es 


4 All. [Prs, 12-17] N. B. Singh v. C. L of Stamps (SB) (Kirty_J.)° 


2. The document- is not an instru- 
ment of conveyance and is not charge- 
able to additional duty as such. 

KIRTY, J. :— 13. This is a reference 
under Section - 57 of the Indian Stamp 
Act. The Chief Controlling ` Revenue 
Authority has stated a case and . has 
referred the following two questions 
for decision to this Court :— 

(1) Whether the document is a Dis- 
solution of partnership-cum-three “Mort 
gages-cum-three Releases as contended 
by the executants ? a 

(2) Whether the document andante 
to a Dissolution - ni partnership-cum-three 
Mortgages-curm- - conveyances 
Rs. 48,000/-, Rs.. 45. 5 000/- and. Rs. 13,000/- 
respectively chargeable - with the aggre- 
gate duties of three conveyances under 
Art. 23 of Sch. I-B of the U..P. Stamp 
Amendment Act, 1958 read with Sec. 6 


Ibid ? 
14.. The material: facts are given 


Four persons namely Parshottam 
Das Lallu Bhai, Smt.: Daliben, Naren- 
dra Bahadur Singh and Smt. 
used to carry on a partnership busi- 
ness at Varanasi under the name and 


style of “Sri .Ambika Saree House.” 


The partnership business was carried 
on for a period of'a little over three 
years, The partnership was- terminated 
and a document was executed on 15th 
_ September, 1960 which, according to 
the executants, is a composite deed of 
dissolution. of ‘partnership and three 
mortgages.. The document, according to 
the Revenue Authorities, is. deficiently 
stamped by Rs. 1575/-. -The executants 
have paid: a stamp duty of Rs. 1605/-. 
In the statement of ‘the case, it has 
been observed that the intention of the 
parties is clear, that the first. second 
and fourth parties. assigned their shares 
in. the firm to-the third party . against cash 
payment equivalent to the value of their 
shares, The document, therefore. answers 
the definition of “Conveyance” in S.°2 
(10) of the Stamp Act, and would re- 
quire the duty on three conveyances 
under Article 23 read with Section 6 of 
the Stamp Act for the amounts- of Rupees 
48,000/-, 45.000/-:and 13,000/-.. In order 
to decide the questions referred, it will 
be necessary to examine the document in 
Guestion: in some -detail. 

15. The document sees that- the 
four executants under a deed of part- 
nership dated 6th March 1957 carried on 
business in B goods under the 


anarsi © 
name and style of “Sri Ambika Saree- 


House” and that they have agreed to 
dissolve the firm with effect from 15th 
September 1960. The terms and conditions 
upon which the parties agreed to dissolve 
the firm are set out. in clauses 
(l, 2, 3). The first clause. states that 


for. 


Kikiben .- 


ALE 


the partnership firm working under thb 


name and style of Sri Ambika Saree 
House stands dissolved. In the second 
clause, it is stated that the third party 
Narendra Bahadur Singh has taken over 
all the stocks, assets and Habilities int 
cluding all debts as per books of ac 
counts maintained in the firm and he 
will be entitled to carry on the business 
under the old name and style, but the 
Other ‘parties shall not be in any way 
entitled to or liable for the ‘profit ‘or 
loss of the business or for the Liabilities 
incurred by the said third party, in the 
business hereinafter carried on. The 
third clause provided: that in lieu of 
their capital, advances, -profits and loss 
and interest, if any. accrued upto 15th 
September 1960, the -first, second and 
fourth parties had agreed to receive andl 
the third. party had agreed to pay. the 
amounts noted respectively against the, 
names Of the said parties in full satisfac-| 
tion of their respective shares, interest, 
profits aa claim whatsoever in the said 
firm. The first party was to receive 
Rs: 48,000/-. the second party Rs. jA.6000/- 
and the fourth party Rs. 13,000/- 


the third party. . The amount Sate, l 


to each of such party: was to .be paid by 
ents as- mentioned in- the docu- 
ment In clause 10 it was provided 
that in order to secure the payment of! 
the total sum of Rs. 1.06,000/-, the third ` 
party had. agreed to hypothecate and ' 
charge the properties mentioned therein, | 
It is not necessary to refer to the other | 
clauses of the document. The’ contro- | 
versy really relates to the contents of 
clauses 2 and 3 of the document re | 
ferred to above. | er 
`` I6. In order to appreciate the 
correct legal position, it would be | | 
necessary to refer to certain provisions | 
of the Indian Partnership Act. Section 
40 of that Act provides that:—~ |. 
“tA firm may be dissolved with the 
consent of all the partners. or in ac- 
cordance with a contract between the 
partners.” i 
.17. 





Sections 41. 42, 43 and 44 also” 


provide for dissolution of firms in other ! 


ee ways. nection 45 provides 


“Notwithstanding the. dissolution of 





a firm, the partners continue to be 


Hable’ as such to third parties for any 


act done by any of them which would 
have been an act of the firm if done 
before ‘the `- dissolution, unt public 
notice is given of the dissolution.” 
Section 46 reads:— 

. "On the dissolution of a firm. evi 
partner or his representative is “entitl very 
as against the other partners or 
their representatives, to have the pro- 
perty of the firm applied in payment 
of the debts and Habilities of the firm 
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and. to- have. the - surplus distributed 
among the partners, or their. repre- 
sentatives according to their rights.” 
Section 47 provides that:— 


“After the dissolution’ of a ‘fem the 


authority of each partner to bind’ the 
firm, and the’ other mutual rights and 
obligations of thé .partners,. continue 
notwithstanding the dissolution, so. far 
as may be necessary to wind up the 
affairs of the firm and to -complete 
transactions ‘begun but . unfinished at 
the’ time of the dissolution, but not 
otherwise :’ 

Section ` 48 E P for ‘the mode: of 
settlement of accounts -between the part- 
ners. Clauses (a) and (b) of that sec- 
tion provide: subject to “agreement by 
the: partners, that:— 

“ (a); “Losses iidutag deficiencies > of 
capital shall be paid first out of une 
fits, next out of capital, and lastly, if 


necessary, by the partners individually ` 


in the proportions in which they were 
entitled to share profits. 

_ *(b) The assets of the firm, includ- 
ing any sums contributed by the part- 
ners to make up deficiencies of capital, 
shall be applied in ‘the following: manner 
and order :— 

‘ (i) In paying the debts of the firm 
to third parties; 

(ii) in paying to each partner Ta- 
teably what’ i is due to him from ‘thè 
firm for advances as disti ed’ from 
capital: ; ; 

(iii) in- paying to each “partner, ra- 
teably hat is due. to him. on account 
‘of capital; and ~ 
shall ` be 


(iv) the residue, if any, 


divided among the partners in the pro- 
portions in which they were entitled to 
‘share profi 


18. From : the » aia of “the 
Partnership Act noted above,. it 
be clear that a--mere dissolution of a 
firm does not bring shan a „complete 





and completely wound up. It is only after’ 


the dissolution. of the firm that its affairs 


no partner .can c 4 
-as: his own. nor.can he: claim 

: c share or inte- 
rest in ‘any:,property of the firm. - It. is 
aes -when ‘after payment: ofall the 
debts ‘and- liabilities. of the firm : there 
is a surplus -left that a partner can have 
the surplus distributed . according... to. his 
‘rights. The. accounts -of. en firm as be 
tween’ the partners. have to be -settled, 
subject. to agreement. by them, a ac- 
cordance. with: the. rules; ¿stated in Sec: 


N. B. Singh v. C. I. of Stamps (SB) (Kirty J.) . 


(Pra, 17-21] . 
tion . 48. The -partners of a firm pre- 
sumably are not co-owners of “the ‘pro- 
perty of the firm” or its assets. This 
to my mind’ is-adumbrated by the deci- - 
sion in (AIR 1966 SC 1300).- In that case 
the - following- observation’ of. Corne- 
lious,: J.. in Ajudhia. Pershad Ram Per- 
‘shad v. Sham Sunder, AIR 1947 Lah 13 
(FB) was expressly- approved in“ þara- 
graph 6 of ye judgment :— 

TE E, t is obvious that the Act 
(Partnership res contemplates com- 
plete - liquidation. of the assets of the 
partnership as a preliminary to the 
settlement .of. accounts between partners 
upon . dissolution: of the .firm and. it 
will therefore be correct to say that 
for the purposes. of the Indian Partner- 
ship Act and irrespective -of any mutual 
agreement between the partners the 
share-of each partner is in the words 
of Lindley: 

- “his . proportion -of - the partnership 

assets . after they have been all realised 
and converted into money ‘and all the 
partnership re and ltabilities have 
been paid and discharged. 
-. 192. -This point, WEVER does not 
arise : need not be 
pursued further. It will be: sufficient 
to mention here-that the decisfon of the 
Supreme Court in Addanki’s' case AIR 
1966 SC 1300 (Supra) and in (AIR 1968 
SC. 676) negates the contention ‘that 
the instrument in the instant case is one 
of conveyances., X $ 

-20. An instrument of dissolution 


of partnership is liable to be stamped 
under ‘Article: 46 of Schedule I of the 


Stamp Act. the maximum duty in Uttar 
‘Prad 


esh' being Rs. -100/-. This amount 


` admittedly has been- -paid on the docu- 


ment.: The word “instrument” is de- 
fined in Section 2 (14) of the Act thus :— 
- Instrument’ -includes every docu- 


-ment by which ‘any right or liability: is 


or purports to be created, trans ferred, 
limited, extended, ` "extinguished or re- 
corded.” ie 

21. As .so ` defined, word 
“instrument” is a’ word of Bn, import. 
“Instrument of Partition” as defined in 
S. 2 (15) means “any instrument whereby 
co-owners of any property divide or agree 
to divide ` such property in severalty.” 
The Act, however, ‘does ‘not define the 
expression “instrument of Dissolution of 
Partnership.” ‘Therefore, in: considering 
the true nature and “legal incidents of 


“instrument of Dissolution ; of Partner- 


ship” -the provisiots of the Stamp ‘Act 
cari. be-6f no assistance. In the absence 
of any. special definition the expression| - 
‘Instrument of Pou n of Partner- 
ship”.-in Article 46 of Schedule I of 
the Stamp Act has. tor be understood in 


- the light of the material provisions: of 


which -relate 


`- 


the. -Partnership Act- 





olution and the legal’ incidents or 
consequences which ae attach to 


the “firm” as defined in the Act has to 
come to an end. 
Under Section 39 of the said Act, the 
dissolution of partnership between ail 
the partners of a firm is called the dis- 
solution of.the firm. From Sections 40, 
41; 42 and 43 of that Act, it will -be 
cleat that -dissolution does not ‘require 
any particular procedure and a dissolu- 
tion of a firm may be brought ‘about 
even involuntarily as:a result of the 
` expiry -of the term of partnership or 
by the death of a partner: or on the 
adjudication of a partner as an ol- 
. vent. In a case. where the partnership 
is at will, the frm- may be: 
by any partner giving notice in writ- 
ing to all the other partners of “his in- 
tention to dissolve the firm. Thus; it 
will be clear that under. the Partner- 
ship Act, no formal document of dis- 
solution of partnership is: necessary nor 
are the rights or. liabilities of- the -part- 
ners. determined by the mere 'dissolu- 
tion of the firm.- .. 

- 22. 
provides - that every instrument -men- 
tioned in Schedule I shall be charge- 
able with duty of the amount indicated 
in that Schedule. as’ the proper .duty 
therefor. In Article. 46- of Schedule I, 
the instrument . mentioned is. “Instru- 
ment .of. dissolution of partnership.” 
It. has already been mentioned that the 
Act does not.define the éxpression .“In- 
strument of dissolution - of partnership” 


although the word. “Instrument” is. de- 


fined. - Therefore,‘ in Article 46, :“In- 
strument of dissolution of partnership” 
has to be read in conjunction with--the 
definition of the word “Instrument”. 
Unless an “Instrument of Dissolution of 
Partnership”. so understood comes with- 
in the mischief. of any specific provi- 


sion of the Act or of any particular . 


Article the. “Instrument. of ‘Dissolution’ 
of Partnership” can be charged only 
with stamp duty as catia in Arti- 
cle 46. 

; 23.. 
Authoritles,, 


Menaraing "to “the Revenue 
clauses 2 and. 3 of the 


Instrument of Dissolution. of Partner- - 


ship in the instant case bring the case 
within the definition-of the word ‘Con- 
veyance” as defined in Section.2 (10) of 
the Act. The definition is as follows:— 


“Conveyance” includes a convey- 
ance on sale and every instrument by 
which ERA whether movable or 
immovabl Q, - transferred’: inter  vivos 


- 





6. AlL. [Prs, 21-24] - N. B. Singh v. C. I. of Stamps (SB) (Bitty J.) 


- By ‘them - ‘inter se in regard to the mode, 
dissolved.. 


-Section : 3 of the Stamp Act 


- cordance with their mutual agreement 


As LR. 


and which is -not otherwise specifically 
provided for by Schedule 1.” i 


24. If-an “Instrument of Dissolu: 
tion of Partnership” is- a document by 
which any right or ‘liability can . be 
created, transferred, limited, extended, 
extinguished or recorded . by virtue of 
the definition of the word “Instrument”? 
in Section 2 (14) of the Act., it is clear 
that such an Instrument will be an In+ 
strument specifically . provided for. ‘in 
Article 46 of- Schedule I, and; therefore; 
such an Instrument will not fall with- 
in the definition of the word. “Convey- 
ance” in Section 2 (10) of the Act. The 
instrument dated 15th September 1960 
states that the firm which the parties 
had constituted by the deed of. partner- 
ship dated 6th March: 1957 stands dis- 
solved. Then the . Instrument purports, 
to record the arrangements. -arrived ` at: 


of Settling accounts between. them and 
the manner of the actual winding up 
of the firm of ` “which ‘the ‘executants 


were partners. Instead of adopting thel- - 


mode of settlement of accounts between 
them as provided in Section 48, they 
did so in a different manner as record- 
ed in the document .of 15th September! 
1960. The rules in regard to settlement 
of the accounts of a firm. ‘after. ‘dissolu-; 
tion stated in Section 48 of: the. Partner-| 
ship Act are, as provided. therein, sub- 
ject to the agreement by the parties. 
Thus..,it is clear that by mutual agree-s 
ment between them, the partners can 
and are legally entitled to settle ac, 


counts between them of a. dissolved firmi! 


in any other manner subject, however, 
to ‘the statutory liabilities. under thej: 
Act. The document read as a whole 


indicates that irrespective of their capi=|: ` 


tal: contributions: or -advarices made byļ' 
them and irrespective also of the prò- 
fits and losses, the first, second and 
fourth parties agreed to receive froml' 
the third party the specified amounts 
from the third party who alone ap- 
peared to -have been eager to carry on 
the business as his individual business.- 
The document does not show whether 
and, if so, to what extent the amounts 
which ‘the first. sécond ‘and the fourth ! 
party respectively agreed. to accepti | 
would -be covered by or payable out of 
the assets of the firm. The document 
also does ‘not- show -whether in fact 
after the . payment of all. debts and 
liabilities -of the firm any divisible sur- 
plus would have been left and, if so, 
how much: -In the circumstances, the 
document in question can reasonably be 
construed only as recording a` special 
mode of adjustment and settlement of]: 
accounts between the partners in ac- 


instead of following the rules mention- 
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ed in Section 48 of the. Partnership 
Act. The mutual rights and liabilities 


which. came into existence as a result 


of the agreement: ‘at. which the--parties 
arrived, could be recorded in the deed 
of dissolution of partnership, and the 
deed actually executéd by. thêm, which 
is the subject-matter of. controversy, be 
covered by Aade 46 of Schedule I 
the Act. : . 
25. | In view. of what has ean 
stated above, it is not really necessary 
to refer’ to the cases -which were. cited 





“of. the. particular ‘document. 
Even so a few- of the cases et at the 
ar may be noted. ; 


26. : In re the ‘Incorporation of 
Swadeshi Cotton Mills Company,, Ltd., 
(AIR. 1932 All 291) a Special Bench 
held that if after entering into a .con- 
tract to sell, the parties refrain from 
getting an actual deed of conveyance 
prepared. they can be made liable to 
pay stamp duty. on the document em- 
bodying the agreement as a deed of 
agreement only and not as a deed of 
conveyance. By the instrument of agree- 
ment in question, the vendors had 
agreed to sell all their . business under- 
takings and ‘assets including good will, 
free hold hereditaments, plants, @tc. for 
an agreed amount.’ _ Subsequently the 
vendors -executed a document in res- 
pect .of immovable’ property but no 


cuted as regards goodwill or the move- 
able property. The question was -whe- 
ther the agreement~to sell was liable 


to be charged only as an instrument of 


agreement or as a conveyance. It was 
decided that it was not. liable to be 
stamped as a conveyance. Sheo Kedar 
Singh v. Mukund Lal Durga- Prasad, 
(1964 All LJ 783) which was cited- by 
the learned counsel for the applicants 
does not appear to be relevant. The 
learned counsel: during his arguments at 
one stagé submitted -that the document 
might be Hable to. be charged with 
stamp duty -payable on a deed of Re- 
lease but not on an Instrument.of Con- 
weyance. In’ support of this argument 
reliance was placed on Chief Control- 


N. B. Singh v.C. I: of Stamps (SB), (Kirty J.)- 


[Prs, 24-31] AL 7 


ling Revenue Authority, Board of Re- 
venue, Madras v. Lakshmanan Chettiar, 
(AIR 1970 Mad. "348 ({FB)). The docu- 
ment with which we are concerned 
however, cannot be treated as a deed 
of Release; therefore,-it is not neces- 


sary to consider the aforesaid autho- | 


rity. For the same reason it is also 
not necessary to consider the case re- 
ported in Board of Revenue v. V. M 
ones Mudaliar, (AIR 1955 Mad 641 


27. The- learned counsel for the 
State relied on the decision of the Bom- 
bay High Court in. the matter of Hira 
Lal Navalram, (1908) ILR 32 Bom 505. 
In that case the heirs of a deceased 
partner having a four-anna share in 
firm relinquished all his claims over 
the’ four annas share. for Rs. 17,341/- 
in favour: òf one of the partners. The 
document in question was treated as a 
conveyance on sale of property, namely, 
the -four annas share. in the Pressing 
‘Factory which belonged to the- Partner- 
ship. The facts and circumstances of 
that- case were- entirely different from 


Goundar, (AIR 1958 Mad- 255). . 
pointed out that the Bombay case was 
one where there was a specific convey- 
ance of. the share of a partner to the 
other partners who continued the busi- 
ness.- On facts, specially . in -view of 


-the fact that the document dated 15-9- 


1960 in reality embodies an adjustment 
or settlement of accounts between the 
partners of the dissolved firm the Bom- 
bay case has no application. 


28. ` In the result, my answer to 
question- No. 2 is in the negative. In 
50 far as question No. 1 is concerned 
my answer is that the document in 
question is an Instrument of Dissolution 
of Partnership-cum-three Mortgages which 
are separately chargeable with stamp 
duty under Articles 46 and 40 respec- 


- tively. 
subsequent deed of transfer was exe- | 


29. The applicant would be en- 
titled to his cost which is assessed at 
Rs. 100/-- A copy of this judgment 
shall be sent to the Revenue authority 
as required under Section 59 (2) of 
the- Stamp Act. 


- OSs. P. SINGH, J. :— 30. I agree. 
BY THE COURT 


ques- 


3L Our answer — to 
tion No.2 is in the negative. 
In so far as question No. 1 is 


concerned: our answer is that the docu- 
ment in question: is an instrument of 
dissolution of Partnership-ctim-three mort- 
gages which are separately chargeable 

th stamp duty unde Articles 46 and 
40 respectively. : 


` 


8 AIL [Prs. 1-2] Hindustan Sugar Mills v: State (SB) (Seth J.) - 


- $2. The applicant will be entitl- 
ed to his cost,’ which is assessed at 
Rs. 100/-- A copy of the judgment 


shall. be sent to the Board of Revenue 
under . the seal. of the Court and the 
signature of the Registrar. 


Answered accordingly. 


"AIR 1972 ALLAHABAD 8 (V 59 C 2) 
’ SPECIAL BENCH ` 


T. RAMBHADRAN, R. S. PATHAK 
AND H. N, SETH, JJ. i 


M/s. Hindustan Sugar- Mills Ltd, 
Applicant v. State of U. P. and others, 
Respondents. 


Misc. Case No. 528. of 1969, D/- 21-5- 
1971. 

(A) Stamp Duty — Stamp Act (1899), 
A rar a ter E a Rom 
` pity bond’ & ‘bond’—Where- the execut- 
ant of an instrament. undertakes to save 
the Government from loss that ‘may be 
caused to it by his conduct in not pay- 
ing the sales tax when demanded, the 
agréoment is a contract of indemnity and 
the instrument executed is an indemnity 
bond liable to duty under Article 34 
and not under Article 15. €X-Ref:—Sec- 
tion 2(5)) — (%-Ref:— Contract Act 
1872), Section 124)—1969 All LJ 333 and 
1895) ILR 22 Cal 757; Rel.. on. 

i (Paras 17, 20, 24 to 27) 

Where the liability is not created 
under the instrument itself but is a pre- 
existing liability, it cannot be said that 
the recital of the same and an undertak- 
ing to meet it in the instrument will 
make it a bond. 1969 All LJ 333 & 
(1895) ILR 22 Cal 157, Rel on. 

(Para 17) 

Thus the recitals- in the instrument, 


according to which the executant.under-- 


takes to pay the sales. tax dues under 
the provisions of the Sales Tax Act do 
“not make. the. document a bond within 
the meaning of Section :2(5) of the Act. 


(Para 20). 


(B) Stamp Duty—Stamp Act (1899), 
Sch. 1B (U.P.) Item 57 — Security bond 
— A document, wherein the executants 
declare themselves to be sureties for the 
executant of an indemnity -bond and 
guarantee that he would perform all that 
he had undertaken to do and perform 
and in case of default they bound them- 
selves jointly and severally to forfeit 
the amount of indemnity bond, is a 
‘security bond’ chargeable with a duty 
of Rs..18 under Article 57. 

(Para 27) 


Cases Referred: Chronological Paras 
(1969) 1969 All LJ 333, Mai Dhan _ 
Gupta ‘v. Board: of Reve- 
`- nue U. P. <17 


HO/HO/D533/71/LGC 


| 
ALR 


(1943) AIR 1943 AN 218 (V 30) | 
- ©1943 All LJ. 12, Radha Swami > ; 
Sat Sang Sabha v. Raj Narain 17: 


(1939) AIR 1939 All 205 (V 26) 


= ILR (1939) All 229, Maula 


- Bux v. Munna Lal _ 7, 
(1895) ILR 22 Cal 757, Hira Lal. od 
Sircar v. Queen Empress : 18! 


K. L.. Misra, Devendra Swarup and, 
Vinod Swarup, for Applicant; Standing 
Counsel, for Respondents. : 

H. N. SETH, J.:— Board of Revenue 
has made this reference under Sec. 57(1) 
of the Stamp-Act. Originally -following : 
two questions were referred by the 
Board for the opinion of this Court:— 

- (1) Whether the document as a? 
whole is:a security cum indemnity bond 
falling under Articles 34 and 57 Sche- 
dule I-B of the U. P. Stamp Amendment 
Act, 1958 and is.liable to duty of Rs. 18 
only as contended by the Mills, or j 

(2) Whether the document executed 
by Sri. Gangadhar Adukiya constituted 
a bond for Rs. 10,80.260/- ‘chargeable ; 
with duty of Rs. 16,057.50 under Arti- 
cle 15 Schedule I-B of the U. P. Stamp! 
{Amendment Act, 1958) and -tbe docu- 
ment - executed: by Sarvasri Kunj and 
executed by Sarvasri Kunj Behari Lal | 
and -others amounts to security ` bond 
chargeable with a separate duty of Rs. 18 
under Article 57 of Schedule I-B. ~ 

Subsequently; by its order dated | 

May 22, 1970 this Court required the | 
Board of Revenue to make such addi- : 
tions or ‘alterations in the statement `of 
the case prepared by it as were neces- |! 
sary for the purpose of deciding- the 
question. whether: the document execut- 
ed by Gangadhar Adukiya was in the ' 
nature of indemnity bond falling under ' 
Article 34 Schedule I-B of the U. P.: 
Stamp Amendment Act. 1958 chargeable | 
with a duty of Rs. 18/- o nly ? | 
© 2- The Board has now re-sub- i 
mitted the statement of thé case, dated ; 
lith of September, 1970 and has" referred i 
two more questions in.addition to those 
which had already been referred by it. 
The Additional questions are as 
follows:— 
.. (3) Whether the document execut- 
ed by Sri Gangadhar Adukiya is in the 
nature of an indemnity bond falling 
under Article 34 Schedule I-B ibid, 
chargeable with a duty of Rs. 18/- and 
the document executed by Sarvasri Kuni. 
Behari Lal and others is a security bond 
chargeable under Art. 57. Sch. I-B ibid 
with a separate duty of Rs, 18/-. 

(4) lf the documents under refer- 
encé-do not fall under any of the above 
alternatives, what should be deemed to 
be their nature for purposes: of stamp 
duty under the Stamp Act and what 
ae duty is payable in respect of 
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3. The circumstances: in which 
this reference came to ` be’ made- may 
now be stated in brief. Hindustan Sugar 
Mill Ltd. was assessed to Sales- Tax for 
the assessment year 1957-58. It went up 
in appeal and applied to Judge (Revi- 
sion) Sales Tax U. P. for staying the 
Tealisation of the sales tax assessed. On 
23rd: April 1962, the Judges (Revisions) 
made an order restraining the realisa- 
tion of Sales tax due from. Messrs, Hin- 
condition 


furnished security for a sum of Rupees 
10,70,260 to the’ satisfaction of the Sales 
Tax Officer. In order to comply with 
the restraint order passed by the Judge 
(Revisions) Sales Tax, Sri Gangadhar 
Adukiya executed a document dated 20th 
of May, 1962. The document executed 
by Gangadhar Aduklya was followed by 
a joint declaration made by Kunj Behari 
Lal Rathi and Nanak Chand Agnihotri 
declaring themselves to.be sureties for 
Sri Gangadhar Adukiya and guaranteeing 
that Adukiya would perform all that he 
had. undertaken to do and perform and 
in case of default these two persons 
bound themselves jointly and severally 
to forfeit to the Governor of U. P, the 
sum of Rs, 10,70,260/-. For facility of 
reference a copy of the document ex- 
ecuted by Gangadhar Adukiya, Kunj 
Behari Lal and Nanak Chand is being 
made Annexure I to this judgment. _ 


4. Gangadhar Aduktya pone 
this” document per pro the Hindustan 
Sugar Mills Ltd: on a stamp paper of 
Rs. 18/-. During routine inspection of 
the Sales Tax Office, the Inspector of 
Stamps ‘and Registration, impounded the 
document executed by Gangadhar Adu- 
kiya and. levied a duty of Rs. 16057.50 
treating that document as a bond liable 
‘to stamp duty under Article 15 of Sche- 
dule I-B of the Stamp Act. The matter 
was taken up to the Board of Revenue. 
The Board of Revenue came to the con- 
clusion that the document in question 
consisted of two distinct instruments, 
namely the one executed by Sri Adukiya 
which was a bond for a sum of Rupees 
10,70,260 liable to duty under Article 15 
and ‘the second. document executed by 
the Sureties Sri Kunj Behari Lal and 
others which was a surety bond falling 
under Article 57 of Schedule. I-B of the 
U. P. Stamp (Amendment) Act, 1958. 
The two instruments Te chargeable 
with the Stamp duty of Rs. 16,057.50 
and Rs. 18/- respectively as against the 
duty of Rs. 18/- paid on both of them. 
The Board also imposed a penalty of 
Rs. 160/- and Rs. 2/- respectively on 
each of the two instruments. At the 
instance of the Mills, and. under the 


directions of.this Court, the Board has 
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-ment as it stands. 


‘merely the 


(Seth J.)- [Prs. 8-10] All. 9 


referred the four questions mentioned 
above for the opinion of this Court. 
be 


5. -At the very outset it may 
stated that the learned counsel for the 
now submits to the decision-of the 
Board that- the document in question 
consists of two distinct instruments. 
The second of the two instruments ex- 
ecuted. by Kunj Behari Lal Rathi and 
Nanak Chand Agnihotri is a surety bond 
falling under Article 57 Schedule I-B of 
the U. P. Stamp (Amendment) Act, 1958 
and is chargeable with a stamp duty: of 
Rs: 18/-.. Before us, the learned coun- 
sel for the Mills as also the learned 
Chief Standing counsel: confined their 
arguments with regard to the first of 
the two instruments- executed © by Gan- 
gadhar Adukiya. a 

6. Sri K. L. Misra, learned coun- 
sel for the Mills contended that .con- 
struing the document, executed by Sri 
Adukiya, reasonably it will be found 
that it is a security’ bond as contemplat- ` 
ed under Article 57 of Schedule I-B of 
the Stamp Act and as such it is liable 
for stamp duty amounting to Rs. 18/-. 
In ‘the alternative, it is an indemnity 
bond liable to the same.amount of duty 
under Article: 34. No Stamp duty in 
accordance with Article 15 therefore is 
payable on this account, Sri K. C. Agar- 
wal, the learned Chief Standing Coun- 
sel, on the other hand argued that the 
instrument in question is undoubtedly a 
bond.. It cannot be described either as 
a. security bond or as an indemnity bond 
and, therefore, is liable to duty under 
Article- 15 of the Schedule. 

7. It is now well settled that the 
subject-matter for - neve stamp duty 
is an ent. Duty is not charged 
on the transaction covered by the instru- 
ment but it is- charged on the instru- 
It is therefore neces- 
sary to analyse the contents of the in- 
strument executed by Sri Adukiya. -. 


8 The first paragraph describes 
the’ person executing ent and 
binding himself to pay Rs. 10,70,260 to 
the Government in accordance with the 
recitals made therein. 

9. In. the second paragraph 
circumstance which neces- 
sitated the execution of the instrument 
have been mentioned. 


10. In the third paragraph . the 


‘circumstances, under which the obliga- 


tion created under the instrument be- 
comes void, have been stated. Accord- 
ing to the stipulation contained in i 
clause, the obligation created under the 
document wil become void if 


(1) Adukiya while he held the regis- 


tration certificate under the Sales Tax 
duly mechernes the liability under the 
Act, 
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(2) Adukiya, his heirs executors or 
administrators pay or :cause to be paid 
to the Government, the-amount due 
from Adukiya, within the prescribed time 
when demanded in writing by the Sales 
Tax Officer or any other -person autho- 
rised by him and 


(3), That. the executant indemnified 
and undertook” to protect: the Govern- 
ment from every. loss, costs and/or 
expenses which may-be sustained, incurr- 
ed or paid by the Government at any 
time during . which Adukiya was. held 
liable to -pay tax under the Sales Tax 
Act. `~ 

A close. scrutiny of this patie shows 
that. under .it: Sri Adukiya undertook. to 
duly discharge his liabilities under the 
Sales Tax Act so long as he held a regis- 
tration certificate under the. Act and 
indemnify the Government against any 
loss etc. that may be incurred by it. on 
account of an act of. Adukiya or any 
person acting under him. during the 
period in. which the liability of Adukiya 
to pay tax subsists. 

11. .The fourth paragraph of the 
instrument provides that in the event of 
death of Gangadhar Adukivya or at the 
final cessation of his liabilities’ umder 
the: Act, the bond:is to rémain with the 
Sales Tax Officer, Lakhimpur Kheri ‘or 
any officer -duly authorised: by him in 
this behalf for  thirtysix calender 
months for recovering any loss, cost or 
expenses that may Have been sustain- 
ed, incurred or paid by the Government 
owing to the act or default of the said 
Gangadhar Adukiya or any. other such 
person or persons as aforesaid and which 
may not have been discovered until 
after his death or the cessation of liabi- 


lity of the said Gangadhar Adukiya 
under the Sales Tax Act. It is clear 
that under this clause Gangadhar 


Adukiya entered into a contract promis- 
ing. to save the State Government from 
loss that may be caused to it by Sri 
Adukiya in performing his obligations. 
This agreement clearly amounts to a 
contract of indemnity as defined in Sec- 
tion 124 of the Contract Act. 


12. In the last two paragraphs of 
the deed,-it has been mentioned that 
without prejudice to any other rights or 
remedies for recovering the loss or 
damages it is open. to the Government 
to recover the amount payable under 
the bond as arrears of land revenue and 
in witness whereof Sri Gangadhar Adu- 
kiya had set his hand on 20th day of 
May, 1982. $ í 

13. The expression bond has been 
defined in Section 2 (5) of the Act as 
follows:— 

Bond includes (a) any instrument 
whereby a person -obliges himself to pay 
money to another on condition that the 
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‘Tax Act, he would duly discharge 
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obligation shall be void if specified act 
is performed or is not performed as the 
case may be: — 


(b) Any ibstrmnent. attested by a 
witness and not payable to.order or 
bearer whereby a person obliges him- 
self to pay money to another, and 5s 


(c} Any instrument so attested 
whereby - a person obliges himself to 
déliver grain or ‘other agricultural pre- 
duce to another. 


14, The learned - Chief Standing 


‘counsel contended that the. recitals made 


in the third ‘and the fourth paragraphs 
of the document in ‘question, make it 
clear that this document is a bond with- 
in the meaning of Section 2(5) of the 
Stamp Act. By making the recitals in 
paragraph 3 of the instrument, the ex- 
ecutant, clearly obliged himself to pay ` 
the money to the Govérnment. The 
obligation undertaken was to pay- such 
amount of. mohey -as may be due to the 
Government under the Sales Tax Act. 
Further, in this. paragraph the condition 
under which the obligation was to .be- 
come void had also been stated. Simi- 
larly the ‘recitals made in paragraph 4 
also . indicate that the executant, his 
heirs and assigns would pay to the Gov- 
ernment an amount of money for cover- 
ing up the loss, costs or expenses that 
may be’ sustained, ‘Incurred or paid by 
the Government. because of any default 
committed on the part of Gangadhar 
Adukiya and that this obligation would 
continue to exist till after 36 calendar 
months of the death of Adukiya. 


15. Sri K. L. Misra, learned 
counsel for the Mills, did not „seriously 
dispute that the averments made in 
paragraph 4 of this document - would 
constitute the document a bond under 
Section 2(5) of the Stamp Act. -He dis- 
puted the argument- that the averments 
made in paragraph 3 of the instrument 
would constitute it ‘a bond’ The only 
obligation undertaken in paragraph 3 
was that Adukiya, whilst he held the 
registration certificate under the arr 
He contended 
obligation to discharge the 


liabilities under that Act. 
that the 


liability under- the Sales Tax Act is 


created by that Act itself and a mere 
recital of the same in an’ instrument 
does not mean that the executant obli- 
ges himself’ to pay any ’ money te 
the Government by that instrument. 
In order to bring the case within the 
definition of the word ‘bond’, it is neces- 
sary that the obligation should be creat- 
ed by the instrument itself. It may be 
that an obligation undertaken in this 
clause, to indemnify -the Government, 
may constitute it an indemnity bond, 
that however, would ‘not make it. a bond 


1972 . 


Viable to 
Schedule to the Stamp Act. 

- 16: ` In Section 2 (5) of the ‘Stamp, 
Act the word’ ‘bond has been described 
as an instrument whereby a. person obli- 
ges himself to' deliver- 
grain. These words indicate that the 
. obligation to pay money or.’ ‘grain should 
arise under the terms - of ~ the 
instrument itself. In other - words 
. the obligation ‘should be- created by the 
instrument: In a case where’ the. liabi- 


lity already exists its subsequent recital - 


in a document’ will not mean that ‘an 
obligation ‘is being created thereby. In 
the case before ` us; the liability: to pay 
sales tax .- 


in the document that the executant shall 
discharge the: liability under that Act 


did not create-a new liability. under and 


by the instrument. These’ recitals merely 
mèan that the executant is-liablé to pay 
sales tax .under the provision: of the 
Sales Tax Act.and- that- he -would ~- dis- 
charge that: liability. -The document in 
so many words: says ‘that the executant 
shall discharge his liability for the pay- 
ment of sales tax which is créated under 
the Sales Tax-Act.. It is therefore ‘clear 
that by reciting.the first two: conditions 
in the third paragraph of the instrument, 
the executant did not .create an obliga- 
tion against himself to pay money with-. 
in the meaning of Section 2(5)-, of the 
Stamp Act. 

. 1% -In the case of Radha Swami 
Satsang Sabha v. Raj’ Narain, AIR 1943 
All 218, one Raj Narain was indebted 
to Radha Swami ‘Satsang Sabha and he 
executed four pro notes in. favour of 
the Sabha. - All these pro notes bore a 
certain, rate of interest.--. Subsequently, 
an, agreement was entered into between 
the Sabha and Raj Narain for the pay- 
-ment of the dues-on the basis of the 
four pro notes in a certain manner.. It 
was provided that if the conditions laid 
down in the agreement were. carried. out 


then .certain’ amount of.interest would - 


be. remitted and the rate of‘ ‘interest 
would also be reduced. A questich that 
arose for consideration béfore- this Court 
was ‘whether the subsequent” agreemént 


entered into between’ the Sabha and Rai `. 
Narain could be considered to'be a bond © 
within the meaning of Section: 2(5)* of 


Schedule I of the Stamp Act. “While 
dealing with this question a Division 


Bench made the: following observation:— 


. “hy support. of the Crown our atten- 
tion has been drawn to the case in ILR 


(1939) All 229 = (AIR 1939 All 205) 


‘One of. us was. a party to the said deci- 
sion and therein. the '-Bench..held that 
the document’ in question in that. soe 
was a bond-within. the- meaning - 

Section 2(5) (b), Stamp ‘Act, because ` g 
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to duty ‘under Article ‘15 Of” me 


“money or + 


under = the’ -provisions . 
of the Sales Tax Act itself. Mere recital - 


“Empress. 


[Prs. 15-189} All: 11. 


was attested by witnesses, was not pay- 
able to order or bearer and the first 
party. had obliged himself under it to 


. pay -money--to the second party.. The 


learned: Standing Counsel contends , that 
the same requisites are to be found in ` 
the present. case and therefore the docu- 
ment’ in ‘question ought to be. treated as 


. a bond. . In the authority to which refer- 


ence has been made by us there was 


‘no. pre-existing. loan and if there . was: 


any. pre-existing liability that was wip- 
ed out by the dociiment executed by the 
debtor in favour of the creditor. There 
was elther_a fresh: contract ‘without any 
antecedent contract at all-or there was 
a novation of’ the contract and the- old 
contract was ed, In the ‘case 


` before’ us; the four promissory notes re- 


mained ‘outstanding and we -know that, 
as a matter of fact, three suits were 
filéd on the basis of:the four promissory 
notes and the other two suits were upon. 
the basis ‘of the other two promissory 
nofes: In every case one has to look 
at the iritention of the. parties and -we 
find that in the present case the’ inten- 
tion of the parties was not”to 
the old promissory notes but’: to keep 
them ‘alive and ‘the document only pro- 
vided for the, method of payment and 
for reduction” of interest: under certain 
contingencies.. In this: view. of the matter, 
we think that: the, view: taken by . the 
learned Small “Cause Court - Judge at 
Agra was correct.” 
-< These oboro zclearly. Jas 
that the learned Judgés constituting the 
Bench were of opinion ` that in a. case 
where the: liability:is not created under 
the instrument itself. but is a: pre-exist- 
ing liability, it cannot be said that the 
récital -of the same and an undertaking 
to meet it in the instrument will make 
it a bond.:-Similar view was expressed 
by..Mr.. Justice D. S.. Mathur in the case 
of Mai -Dhan Gupta v. Board of Revenue 
U. P., 1969 All LJ 333. a 

. 18. When can. an. “instrument be 
said to be. a bond was aptly stated in 
a decision. of the Calcutta: High Court 
in the case of Hira Lal Sircar v. Queen 
(1895) ° ILR 22. Cal. yee in the 
following ‘words:—_ 


: “The important- word in this defi. 


nition is the word ‘obliges’, and no docu- 
ment can be a bond within: it unless it 


-is’ one’. which creates an obligation . to 


pay. money, as isthe case with those 
documents which are known as bonds 
according ;~ „to the-common use of the 
word, but: is .not the case with acknow- 


_ledgment of advances or of the purchase 


and receipt. of., goods, the obligation -to 
pay for.. which. is not created by the 
instrument: -but arises. from the promises 


+o: repay: advances ‘and to pay for goods 


which the law always implies when 
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money: İs borrowed or goods are pur- 
chased.” 


19. - We fnd ourselves i, agree- 
ment. with the observations made by the 
learned Judges in these - -CaSes, : 


20. In view. of this discussion, 
the recitals as contained in paragraph 3 
of the instrument, according -to which 
the executant undertakes to pay the 
sales tax dues under the provisions of 
the Sales Tax Act do not make the docu- 
ment a bond within the meaning | of Sec- 
tion 2(5) of the Stamp Act. - 

21.. Sri K. L. Misra did not disi 
pute that the.recital as contained in the 
fourth paragraph of the instrument 
would constitute it a bond within the 
meaning of Section 2(5) of the Stamp 
‘Act. He urged that for, arguments sake, 
even the last clause of paragraph 3, in 
which the executant purports to indem- 
nify the government against loss 
ete, may be . considered-to make the 
document a bond, still the instrument 
will “not be liable to duty under Arti- 
cle 15, inasmuch as recitals made in 
the two’ paragraphs constitute the instru- 
ment either as indemnity bond within 
the meaning of Article 34 or a-security 
bond within the meaning of. Article 57 
of Schedule 1-B of the Stamp Act. 


(22. ‘Article 15 provides the duty 
payable on a bond as. defined in Sec- 
tion’ 2(5) not being’ a debenture No. 27 
and not being otherwise provided for 
by this Act or by the Court-fees, Act. 
In respect of an- indemnity bond or a 
security bond provision has been made 
in Articles 34 and 57 of the Schedule. 
In the circumstances so long as the bond 


falls under any of the articles provided 


in the Schedule, the duty would be pay- 
able in accordance with that provision 
and not in accordance with Article. 15. 


23. © Section 124 of the Indian 
‘Contract Act- defines. a ‘contract of 
indemnity’ as follows:— - 
“A contract by which one party 
promises to save the other from loss 
caused to him by the conduct of the 
promisor himself, or by the conduct of 
any other person, is’ called” a contract of 
indemnity.” . 

24. In the instant. case hanes ea 
be no doubt, that by making the Gece 
in the last part of paragraph 3, and the 
4th paragraph of the instrument. the 
executant. undertook to' save the Govern- 
ment from’ loss that may be occasioned 
to it by his conduct in not paying the 
sales tax: when demanded. This is 
clearly a contract of indemnity and the 
bond executed will become .an indemnity 
bond liable to duty under. Article 34 of 
the Schedule.: It will therefore fall out- 
side the ambit of Article: 15 oF the Sche 
dule. 


` Baleshwar Dayal v. State. (FB) 
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25. It is agreed that the duty 
payable in Uttar Pradesh on an indem- 
nity. bond is Rs. 18/-. This duty has 
been paid on the instrument in question. 

26. In the result we are of opi- 
nion that the instrument executed by 
Adukiya on May 20, 1962 is an indemnity 
bond covered by Article 34 of Schedule 
I-B of the U. P. 
Act. 

27. Consequently we answer the 
questions referred to us as follows:— . 

-Question Nos. 1 and 3.. The docu- 
ment read as a whole is an indemnity 
bond falling under -Article 34 Schedule 
I-B of the U.P. Stamp (Amendment) Act, 
1958 and is liable to a duty of Rs. 18/- 
only as contendéd by the Mills. - 


Question No. 2. . 


28. 
stated above question , No.. 4 does not 
arise and calls for no answer. 


Answer- accordingly. 
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Tn view of what ` hae been . 


J. 
in C. M. W. No. 3034 of 1966, Di- 29- a 


(A) Hotes and Rents — U. P. Tem- | 


porary Control of Rent. and Eviction 
Act (3 of 1947), Section 7-F Power 
of State ‘Government to ‘pass interim 
orders in revision. in the interest “of 
justice, 

- While exercising the powers, under 
Section .7-F ‘of the U. CP. Act. Il of 
the State Government has the 
jurisdiction to ._pass interim orders, in- 
cluding stay: „orders which it may con- 
sider necessary in the interest of justice. 
Making. of such interim orders which 
enable the State . Government to make 
an effective final order under Section 7-F 
would be within its jurisdiction... Such 
interim orders ‘ean be directed only to 
such persons or authorities which are 
amenable to the jurisdiction of the 
rece epee in pror ean ‘under 
the A ; Paras 3 -4 8) 


ara 6/71/KSB/P 
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orary Control of Rent. and. Eviction 


P 
Act (3° of 1.1947), Section 7-F — Interim 


order staying operation of permission to 
evict tenant granted under Section 3. is 
in substance’ an. order restraining land- 
' lord from instituting a suit and it be- 
comes effective only from the time when 
a is communicated to him. 1966 All 
WE (HC) 631, impliedly overruled. 
(Paras. 7, 8) 
© Interpretation of Statutes —- Sta- 
tute conferring power .on authority — 
Conferment of ancillary and incidental 
powers as are necessary. for the effec- 
tive and complete exercise . of that 
power must also be implied. 
(Para 3) 


Cases Referred:: ‘Chronological = Paras 
(1970) AIR 1970. SC 1919 {V 57} =- . 
1969 All WR (HC) 281, Mahom- 

. med Ismail v. Nanney Lal - 
(1967) AIR 1967 SC- 1386 (V 54). = 
1967 All LJ 593. Mulraj: v. Murti : 


ss 


(1966) 1966 All WR_ (HC) 631: Sait. 
Bhagawati Devi. v. BaijsNath 
(1966) 59 ITR 171. = 1965:Ker LT. 
‘1055. Mohammed Kimhi M. K. 
-y. Income-tax Officer, Cannanore. -3 
V.. B- L. Srivastava,- Ambika På. 
M. P. Srivastava, Jagdish Pd. and ‘G. C- 
Dwivedi, for Appellant; A. D. Prabha- 
kar, fór Respondents. ` - 


Ragunathji Maharal -~ 8- 
T 


of this Court has referred two queStions 
of law. for consideration by. a . Full 
Bench. Facts leading to the reference. 


are ae on 29-1-1965, Ram Kishan and. 


Babu Ram, the two. landlords, obtained 
permission “under Section 3 of the U. P. 


Temporary Control of Rent and Evic-. 


tion Act (U. P.. Act I of 1947), here- 
jinafter referred to as thè- Act, from 
the Rent: Control and Eviction Officer, 
Meerut, for filing a suit for ejecfment 


against their tenant - Baleshwar Dayal: ` 


The tenant went up in -revision before 
the Commissioner, Meerut Division. who’ 
by his order dated July 22, 1965: dis- 


missed the revision application and: up- 


held the order of the Rent Control and 
Eviction Officer..-On- 3rd August 1965, 
the tenant” filed an application in revi- 
‘sion under Section 7-F of the - Act. be- 
fore the State Government. . 
Government, by its order dated 6th 
August, 1965 directed that the operation 
of: the permission granted, under Sec- 
tion 3 of the Act, by “the Additional 
: pS nage Meerut Division; to Sarva- 
sri Ram and Babu Ram to -file 
a suit for Baleshwar Dayal’s efectment 
from ‘the shop in ‘question, be stayed 

pending consideration- `of -the case’ by 
the State Government. Before the order 
dated -6th August- 1965 -could. be served 
upon. the two. landlords, : they, filed a 


Baleshwar Dayal-v. State (FB) (Seth J.) 
(B) Houses and Rents — U. P. Tem- . 


- 1966. dismissing his 


‘peal, 


. from the date : it ` is 


as biws. 


The State. 


[Prs. 1-3] All, 13 


suit for the ejéctment of ‘the tenant on 
16th August, 1965.. Subséquently, on 
17th of May. 1966- the State € Tn- 
ment. dismissed the revision. application 
filed by the tenant on the ground. that 
it was not-.open to it to. interfere. with 
the - permission granted: under Section 3 
of the Act after a suit for ejectment 
had been filed. The tenant then filed 
a writ petition against the order of the 
State Government, dated 17th of May, 
revision application. 
The writ petition was dismissed by a 
learned single Judge of this - Court, 
Baleshwar Dayal questioned the correct- 
ness of the order made by the learned 


. single - judge. by. filing a special appeal 


During. the hearing of the special ap- 
reliance was placed on a Division 
Bench . decision of i; Court ae the 
caseof Smt. Bhagw Devi Balj 
Nath.) (1966 All WR tae) 631). in which 
it -had -been held that powers’ of the 
State Government under Section 7-F of 
the:.Act, are wide enough to enable it 
to pass stay orders during the pendency 
of the revision before.it, and that the 
stay order. -passed . -by ìt would operate 
made. Learned 
Judge hearing the Special Appeal, felt 
that the decision in Smt Bhagwati 
Devi’s case. 1966 All WR (HC) 631 re- 
quired ‘reconsideration and accordingly 
they referred the following two an 


‘tions for being considered 
"H. N. SETH, J.+— A Division Bench 80%, fot ine, E bye 


(t) Whether the State Government 


“has gct power’ to pass a stay order 2 


and 

i (2) Whether ‘the stay order operates 
from. the moment of its birth or from 
the moment of its communication ‘to 
the landlord to whom permission has 
granted, . 


~ Section- -F or the Act Teads 


“The State rerit may call 
for the record of any case granting or 
refusing to grant permission for the 
filing of a suit for a eviction referred to 
in. Section 3° or requiring any accom- 
modation to be let “or not be let to any 
person under Section, 7 or directing a 
person to vacate: any, accommodation 
under Section 7-A and may make such 
order as appeared to it necessary -for 
the ends of justice” R 


3. The power given to the State 
Government ‘under this section’ is in 
very wide :‘and* general’ terms. After ` 
the State Government calls for the 
record .under this- section, it gets the 
jurisdiction ~ to’ make sich’ orders as 
may appear to it necessary in the ends 


‘ of justice. This- power in our opinion 


includes the.-power to -make interim 
orders which. may appear . to the State 
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Government to be necessary in the ends 
of justice. There does not seem to be 
any reason to` confine the jurisdiction 
of the State Government. to the mak- 
ing of final orders alone. It is a well 
recognised principle of interpretation of 
statutes that where a statute confers a 
power on an authority, such ancillary 
or incidental powers must be implied 
as are necessary for the effective and 
complete exercise of that power. The | 
Kerala High Court acted upon this 
principle in the case of M. K. Moham- 
mad Kunhi v. Income-tax Officer, (1966) 
59 ITR 171 (Ker) and held that ‘the In- 
come-tax Tribunal has the power to 
stay recovery of tax pending the dis- 
posal’ of an appeal before it; and, al- 
though such power is -not expressly 
provided under the Act, it is. ancillary 
and- incidental to- the appellate powers 
of the Tribunal. This ‘decision of the 
Kerala High Court has since been af 
firmed by the Supreme Court in appeal. 
Such a power to make interim order 
will be more readily inferred-in a case 
where the jurisdiction to make order 
has been worded in: such wide language 
as ` in Section 7-F of the Act. - n 


.4. - It cannot be disputed that 
wider Section 7-F of the Act, the State 
Government has the power to revoke the 
permission, granted under Section 3 of 
the Act, to file a suit for -ejectment. of 
a tenant. In the case of Mohd. Ismail 
v. Nanney Lal, (1969, All WR (HC) 281) 
(AIR 1970 SC 1919) it has been held 
by Supreme Court that the State Gov- 
ernment can exercise its jurisdiction to 
revise the order of the Commissioner 
-only before the’ actual institution ‘of 
the suit. Once the State Government 
summons the record under Section 7-F 
of the Act the power to make orders 
with the view to make it certain that 
it may be able to pass an appropriate 
and effective order must per necessity 
be conceded to. it! Prima facie such 
an order would be necessary to be made 
to secure the ends of justice. We have, 
therefore, no hesitation in concluding 
that under Section’ +F of. the. Act the 
State Governmént can make such in- 
terim orders which are calculated ‘to 
prevent its jurisdiction _ Decaming infruc- 
tuous. 


5. It is also dir that orders 
under Section 7-F of that Act can be 
addressed to only such. persons or au- 
- thorities over whom the State: Govern- 
ment has jurisdiction under the Act, 
It can therefore. require such- persons 
or authority not-to take steps- in pur- 
suance of an order which is being ques- 
tioned before it. - 


6: In order to determine as to 
when an interim order made by the 


= 


Baleshwar . Dayal v. 


State (FB) (Seth JJ ATIR. 


State Government takes effect, it. would 
be necessary to find its real nature. In 
substance it is an ‘order staying: further 
proceedings before an authority amen- 
able to the jurisdiction of the State 
Government, it will take effect from 
the time it is communicated to the au- 
thority concerned as per decision of 
the Supreme Court in the case of 
Mulraj v. Murti. Raghunathji Maharaj, 
1967 All LJ 593 = (AIR 1967 SC 1386). 
If on the other hand, it is of the nature 
of an injunction order, it is equally 
well settled that it will take effect from 
the time it, is communicated to the 
person concerned: In order to - deter- 
mine as to when an-interim order, made 
by the State Government, staying the 
permission granted under Section 3 of 
the Act will take effect, it is necessary 
to look ‘to its substance and to find out 
its real nature. It is obvious that: such 
an order cannot be construed as a direc- 
tion to a Civil Court or to any other 


-authority to stay further -proceedings in 


pursuance of the ‘impugned order. As 
under the Act a Civil Court-is not 
amenable. to ‘the jurisdiction of the 
State Government, the State. Govern- 
ment will have no jurisdiction to make 
an order staying further - proceedings 
before it. Once a permission to file a 
suit for ejectment of a tenant has been 
granted, no further proceedings for its 
enforcement, before any authority which 
is amenable to the jurisdiction, of the 
State Government, are contemplated. In 
the circumstances it is not possible to 
construe an interim order, as has, been 
made in the present case, as an ‘order 
directing stay of further proceedings be- 
fore any court or authority. - 


7. ° The only purpose - and effect 
of an order granting permission under 
section 3.of the Act to file-a -suit for 


- ejectment is to remove the bar im- 


posed by- the Act on the right of a Jand- 
lord to -institute a suit for the eject- 
ment of. a tenant. Once permission is 
granted and the bar is. removed,, there 
remains nothing on which permission 
can operate any further. In this view 
of the matter, once the permission is 
granted and the bar is removed, the 
permission exhausts itself. and no ques- 
tion of staying its operation as such 
arises. In the circumstances,. the | only 
proper way to construe such an order 
is to treat it as an injunction issued 
to the - ‘landlord restraining him ‘from 
filing a.suit for the efectment of the 
tenant. Since the order partakes the 
nature. of an injunction order, -it can 
become effective. only from the time it 
is communicated to the party, which is 


->° sought to be restrained. 


8. - We accordingly -answer the 
two questions referred to us- as follows: 
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o (1) While.” exercising ` the .: powers 
under Section’ 7-F of the U. P. Act Til 
of 1947, the State Government -has. the 
jurisdiction to ‘pass interim. orders, in- 
cluding stay orders, which-it may cohn- 
sider necessary in” the. interest of justice. 
Making” of such interim- ‘orders -which 
enable the State Government to’ make 
an effective final order’ under Section 
7-F “would. ‘be within its jurisdiction. 
Such interim- -orders .can. be ` directed 
only: to such persons or authorities which 
are amenable to. the jurisdiction of. the 
State Government in: proceedings ‘under 
the Act, and. -- ca 

~(2) An interim order - staying the 
operetin of: permission granted” by the 


District “Magistrate under Section 3 of © 


the Act’ is. in substance .an order res- 
training the landlord from instituting a 
suit and it, becomes- effective only from 
the time it is : communi umiicated to .- the 
party concerned f 
“Answered accordingly. 
as Be Ar K + E i 5 al 
AIR 1972 ALLAHABAD: 45 w 59 c d 
i (LUCKNOW: BENCH) S 
GYANENDRA ` ‘KUMAR, J. 
` Irfan Ahmad, ` Applicant., v. 
Abmad Khan, Opposite . Party. : 
_ Civil Revn. No. 20 of- 1968, D/-- 7-5- 
1971, from order of . Bipen: Chandra, 
Civil I, aes Lucknow, as 3-1- 
1968. : 


Civil P. ci +1908), Order 6, Rule 17 
— Where a suit by a partner of a: dis- 
solved firm against the other partner" te 
recover ‘specific sums as” profits ‘on ac- 
count of rent of land and’ hire of furni- 
ture and fittings used by defendant for 
a specific period was barred under Sec- 
tion 69, Partnership Act the plaintiff can 
‘be allowed to amend the plaint and 
claim’ the amount. for. the same period as 
damages for use ‘and’ occupation and: -in 
the alternative as. mesne profits as the 
amendment does not change the nature 
of the suit and no question of limita- 
tion can arise as the amendment would 
relate back to. the date of. the suit. AIR 
1969 SC 1267, .. Re Rel. on. 
(Paras : 3 4, 8, 7) 
Cases "Referred : . Chronological - Paras 
(1969) ATR 1969 SC 1267 {V 56) =~ 
(1970) 1 SCR. 22, Jai Jai Ram -~ 
Manohar Lal v. National Build- ' 





Nabil 


ing Material Supply. - ‘Gurgaon > > 7. 
ORDER :—. This is a revision by. 


the defendant against, the order of the 
Civil Judge, Malihabad “at Lucknow,,. al- 
lowing amendment of We plaint. The 
parties  were:. partners - -a business 
stood: dissolved. There is, how- 


HO/IO/D978/71/GNB/G . eta | 


IL Ahmad.v. N.. A- Khan-(G.-Kumiar J). 


“change. 


‘nature of the suit and secondly, - 
with respect to some of the items the 
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ever, difference of. opinion: between the 
parties as to how .it got. terminated. 
The plaintiff filed. a. suit for recovery 
of specific sums. as profits on .account 
of rent and Value- of furniture and. fit- 


~ tings. used. by the. deféndant. 


-2- The .main defence was that 
the .suit.-was-barred by Section 69 of 
the Partnership. Act.. This issue was 
decided as a preliminary issue and the 
finding was that the suit was barred 
under Section 69: of the Partnership 
‘Act... The plaintiff thereupon sought te 
recover the amount .as mesne profits 
and’ prayed: that an issue. be . struck. on 
this plea, but the plaintiff's prayer was 
rejectėd. - -Thereafter the plaintiff - filed 
the - presént application for - amendment 
of ee giving rise to this revision. 


amendment application 


A ni 74): hee “been ‘placed ‘before ' me in 


extenso. The’ partnership is alleged to 
have come to an end on 16th July, 1963 


-and inasmuch as the- defendant did not 
- pay ‘monthly profits to the. plaintiff for 


the period lst June, 1963 to 15th July, 
1963, but ‘continued to carry on busi- 
ness on the land in suit and also con- 


. | tinued to.use the furniture and fittings 
.’. Of the plaintiff, -he claimed their rent 


‘and hire equivalent to the profits which| 
were payable by the defendant to the 
plane Mes 


£., The first amendment sought 
was that in any” case thé’ plaintiff was 


entitled.to_get the. claimed amount as 

ages for use and occupation and in 
the alterndtive as mesne profits. The 
second amendment. sought was only of 
a formal nature for a minor verbal 
By third amendment, thé plain- 
tiff sought deletion of two lings and 
desired them to be substituted by the 
words: “Profits at ‘the rate of Rupees 
225/-- ‘from 1-6-1963 to 15-7- 1963 and 
rent at the same rate from 16-7-1963 to 
30-5-1964 and damages for use and oc- 
cupation’ or mesne -profits at the rate of 
Rs. .250/-'- from’ -1-6-1984 to 10-11-1964”. 


“5. The améndments sought- were 
seriously ‘objected to by the defendant. 
However, the trial Judge allowed the 
amendments hence this revision by the 
defendant mainly on two grounds: 
ly, that the amendments changed ithe 

t 


claim had become barred - by limitation.. 


6. . The original d 
period. Ist- June, 1963 to: 10th Novem- 
‘ber, 1964.: Even after the amendments, 


be barred by limitation. However, as 
a general rule,-the .amendments relate 
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ck to the original date of the institu- 
tion of the suit. i 
7.- The plaint, written statement, 
amendment application and the order 
passed by the Court below thereon have 
all been placed before me Reading 
them as a whole, I find that the amend- 
ments do not really change the nature 
of the suit, particularly ` when the 
amended claims have been put in the 
alternative. It is noteworthy that of 
late the Supreme Court has been tak- 
ing a liberal view of the scope of 


amendment of pleadings as  contem- 
plated by Order VI,° Rule 17, Civil 
PCG In Jai Jat Ram Manohar 


Lal v. National Building Material Supply, 
Gurgaon’ (AIR 1969 SC 1267) their 
Lordships observed in paragraph 5 as 
under :-— ; ani 

T Maessessie e RULES of procedure are in- 
tended to be .a handmaid to the ad- 
ministration of justice. A party can- 
not be refused just relef merely be- 
cause of some mistake, negligence, in- 
advertence or even infraction of the 
rules of procedure. The Court always 
gives leave to amend the pleading of a 

rty, unless it is satisfied that the 
party applying was acting male fide, or 
that by -his blunder, he had caused in- 
jury to his opponent which may not 
be compensated for by an order. of 
costs. However negligent or careless 
may have been the first omission, and, 
-however late the proposed amendment, 
the amendment may be allowed if it can 
be made without injustice to the other side 


In paragraphs 7. and 8 their Lord- 
ships of. the Suprême Court again em- 
phasized that— oe f 

“The power to grant amendment of 
the pleadings is intended to serve the 
ends of.justice and is not governed by 
any such narrow or technical limita- 
tions. 5 a: : GP ene 

-Since ‘the name in, which the action 
was instituted was merely a misdescrip- 
tion of the original plaintiff, no ques- 
tion of limitation arises; the plaint must 
be deemed on amendment to have been 
instituted in the name of the real plain- 
tiff on the date on which it was original- 
ly instituted.” f : i 


Such being the position of law, the - 


trial Court had full jurisdiction to grant 
the plaintiffs amendment application. 
In the totality of circumstances it can- 
not be said that it acted illegally in the 
‘exercise of that jurisdiction by granting 
the amendment of the plaint. At any 
rate, I do not consider it a fit case for 
interference in revision, which is ac- 


cordingly 
' Revision dismissed. 
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L. Kashi Nath, Petitioner v. The 


and 
others: Opposite Parties. ATS 
- Civil Mise Writ No: 2939 of 1971, 
D/- 10-8-1971. À i 
(A) Gold (Control) Act (1988), Sec- 
tion 55 — Failure to maintain accòunts 
— A licensed. dealer. failing to maintain 
the accounts as required under Section. 
55. (1) for a period of more than a week, 
contravenes Section 55 (2) and if he is 
found in possession of the ornaments 
which are not entered in the account 
books, he commits breach of S. 55.(3).. 
- l ` (Paras 6, 9, 12, 13) 
Having regard to the object. of the 
Act and the purpose for which accounts 
are maintained under Section §55.of the 
Act, the legislative intent is clear that 
a licensed dealer is. required to make 
the entries in the registers and forms 
prescribed under the Act contemporane- 
ously when the dealer buys or acquires, 
sells or transfers gold. Sub-section (2) 
of Section 55 requires a licensed dealer 
to make the entries ‘as soon as’ he buys, 
acquires, or sells gold. If that is not 
done and the entries are left to be made 
after several days; the very purpose for 
which the accounts are sought to be 
maintained, shall be defeated. The 
maintenance of accounts relating to the 
transaction of sale and purchase en- 
sures check on the unauthorised transac- 
tions of a dealer and it facilitates re- 
gulation and checking of the transac- 
tions of gold. n (Para 12) 


_ (B) Gold (Control) Act (1968), Sec- 
tion 66 — Power tò seize — Only those 
ornaments or articles of gold can be 
seized in respect of which the provisions 
of the Act have been contravened. The 
seizure of- the entire stock of the regis- 
tered dealer who has failed to maintain 
accounts, as required by the Act, in res- 
pect of some ornaments and articles of 
gold, is illegal and without jurisdiction. 
(Paras 8, 15, & 17) 

Contravention of provisions. of the 
Act in respect of a particular gold or 
ornaments of gold, is a condition prece- 
dent for the exercise of the power of 
seizure. The Act does not authorise sei- 
zure or confiscation of any other arti- 
cles or ornaments except those in res- 
pect of which provisions of the Act are 
contravened. No substitute ornaments 
can legally be seized if the authorities 
fail to ascertain the particular ornaments 
In respect of which provisions of the 
Act are contravened. (Para 17) 


. (C) Constitution of India, Art. 226 
— Other remedy open — ce of 


JO/JO/E558/71/LGC 
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-an alternative remedy does. not oust the 
jurisdiction of the High ` Court to .grant 
relief to a petitioner in: an appropriate 
case. (Case law discussed). 
(Paras 18; 19, 20 
| ‘Where. the’ authorities have acted in 
‘excess of their’: authority - ‘and. beyond 
- their : jurisdiction: in g + the 
ments, of the petitioner, under the pro- 
visions of Gold. (Control). Act. (rece. -it 
will not -be proper and justifia to 
direct the petitioner to purchase eens 
tive remedy under that Act. Ti the 
seizure itself is without jurisdiction, 
there -is no ‘reason: why the petitioner 
should: be- directed to wait for the -ad- 


judication and confiscation of his orna~. 


ments. He is entitled..to relief. under 
‘Article 226_irrespective of the existence 
of an alternative remedy. 


ruse E Tg (Para 21) 


Cases - Referred: - Chronological. - Paras 
(1970) AIR: 1970 SC 645 (V 57 
. ‘= 76 ITR 692, Champa Lal v.’ . 
“ Commr. öf Income Tax £8 
(1968) AIR 1968 SC 98 (V. 55) er 
-* = (1968): 1 SCR 1, Zila Pari- =-~ 
shad, Moradabad v. Kundan 
. Sugar’ Mills; Amroha - 
(1967) AIR 1967 SC 1801. (V 54) ` 
_ == (1967) 2 SCR 679, New. Manek -7 
-- Chowk Spg- and. Wye. . Mills. l 
S DA Ltd. v. Municipal Corpora- , : 
Ahmedabad , =. 20 
966) AIR 1966 SC..197- ed 53) 
= = (1966) 1 SCR 284, Collector 
_- of Customs, Bombay v. Shanti- 


lal 
(1961) AIR 1961 Sc. 609 v. 48). li 
= (1961) 2 SCR 765, C A. 
Abraham v. Income Tax om Eni 
- cer, Kottayan. aA 
(1961) AIR 1961 sc 1506- Ww 48) _ 
: = (196 2).1 SCR 753, A. V. Ven- 
Fate hwaran: v. R. S. Wadh- . . 


ll 
go *1951- 1 DLR 429; Mingo, G 
Looser & Co. : i I. 
25 LR Ir 142, Re Creach. ` SKE 12 


.° R: N. Bhalla and S. N: Kacker,’ for 
Petitioner; ° Standing Counsel, tor, Oppo- 
„site Parties. ` -. 

'ORDER:— The petitioner: a part- 
nership firm which carries on Bienes 
in gold ornaments and articles of gold 

-> under the name and style of M/s Lala 
Kashi Nath.Seth at Lucknow....The petl- 
tioner firm “is a licensed” dealer - under 
_ the Gold Control Act, 1968. It is autho- 
“‘tised to acquire ownership, possession, 


-custody and control of gold, ornaments- 


and articles of ‘gold in accordance with 
the provisions of the Gold Control Act. 
‘On 27th April. 1971 at: about 11 a.m 
Superintendent of the . Central- Excise 
‘Department,: Lucknow ‘and. other ‘officers 
took a search of the petitioner’s husiness 
‘premises. In the course of: search, the 
{972 AN./2 I G—17 a 
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sale -for which th 


orna- , 


-petitioner. 


- now: and 


‘Collector, 
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officers of the Excise Department found 
ornaments kept on the ground floor for 
ere was no -licence,. the 
‘account _ books. .of the firm were not 
maintained for certain period and the 
forms prescribed under the Gold Control 
Act: were: also not maintained. One 
piece of foreign gold was found -from 
the possession --of one of the. artisans 
working at-the business premises of the 
The officers-of the Excise 
Department: took- into custody 2583 pieces 
of: ornaments. which- weighed 22151.370 

: These goods were seized and 


Bank .of India. The 
petitioner -protested ° against the search 
of his premises .and seizure of the 


loread. goods but. the officers of the 


Excise -Department did not release the 
goods. .The petitioner thereupon. filed 
the - present. petition challenging the 
‘search, and also the seizure of omamenta 


-from his shop. 


2. The Collector, Central Excise, 
Allahabad, ‘Superintendent Gold, Luck- 
- Superintendent ` Technical, 
Lucknow ‘are opposite parties in the 
writ petition. ‘According to the counter 
affidavit of Assistant Collector, - Central 
Excise, the Department received: reliable 
information that the petitioner was deal- 


“ing in foreign gold and, therefore, a raid 


was organized to find out the truth of 
the information received. On 27th April, 
1971--a raiding party consisting of Sri G. 
Bhusan, Superintendent, Central - Excise, 
Lucknow, ‘Miss -Dolly Saxena and Sri A 
C. Srivastava raided the petitioner’s busi- 
ness premises under'a search authorisa- 
tion issued’ under Section: 105 `of'the 
Customs Act, ‘1962, by the Assistant 
` Central. Excise, ` Lucknow. 
‘During''the raid the officers of the Excise 
Department: found 275-pieces of gold 


‘ornaments from the ground floor por-. 
‘tion of the pétitioner’s shop which was 
‘not.a part of his licensed premises and 


for which he had not applied even for 
‘a-licence.. A piece of foreign gold was 
recoveréd ` from the possession of one 
Shaukat Husain: who: was working on 
the second floor of the licensed premises 
of the petitioner. The repair register. Gold 
Control’ Forms and- Stock Registers- were 
not maintained as required by Section 55 
of ‘the Gold Control Act read-with Fees., 
and: ‘Miscellaneous Matter` Rules, 1968. 


“Forms Nos. GS-io, GS-11 and GS-12 
were not maintained -in accordance with 
law, inasmuch as Form GS-10 was found 
written upto 18th April, .1971 and no 
entries were made for the period from 
19th. April,.1971 .upto.26th April, 1971. 
Form GS-11 was. manitained upto. 17th 
April, .1971-and no entries were made 
therein ,..for «the. subsequent period. 


Form -GS-12 was maintained in respect 
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, GS-12 was further: maintained in 


of 71 items’ only upto lst April, 1971. 
In respect of two items it. was rnain- 
tained upto`1lth: April, 1971 and there- 
after’ no entries were made. Form 
res- 
pect- of two items ‘only upto 17th April, 
1971 and-in‘ respect of four items 
accounts. were: written upto. 18th: April, , 
1971. -- The. petitioner: firm failed to 


maintain register of artisans at all: as. 


required ‘in Form GS-14. -In view ‘of 


- these allegations ‘and irregularities. `petl- 


x 


‘was a member, . the _petitioner’s 


tidners’ stock of ornaments: was seized 
under Section: 66 of the Gold Control 
Act. -Excise _Department: proposes to 
investigate into the- entire case and : to 
issue show cause notice’ to, the petitioner 
under Section. 79 of the Gold. Control 
Act and. to` adjudicate the matter -under 
Section 78:of the Act. The search’ and 
seizure. according tothe opposite parties 
was done id accordance ‘with the provi- 
sions ‘contained -in the. Gold: Control’ Act; 
1968, hereinafter referred to as ` the.Act, 
and ‘that ` no illegality was committed 
the officers in seizing the-Articles. . It 
has. further -been- stated. in the counter 


affidavit that since-no final orders -have 


been passed and as the Department has 


yet to _investigate and: adjudicate the 


case against the petitioner, the petition 
is premature, and after the. final adjudi- 
cation has been done, the .petitioner has 
an alternative remedy of appeal and re- 
vision .to: higher authorities prescribed 
under the Act; the petitioners are, there- 
fore, not “entitled to any’ relief . under 
Article 226 of. the Constitution. . 


3. At the time’ ‘when: . the’ wt 
petition came.up for admission’ before’ ‘a 
Division Bench of this Court of ma 
grievance, was “that his entire stock. (of 
ornaments. including those ‘which were 


_ accounted for.in the- accounts ‘register of 


the petitioner's. firm,.had ~ been’ taken 


` away by the opposite parties in an un- 


justified. manner although’ no offence 


‘was ‘committed ' in respect of those orna- 


ments.. On an inquiry by:.the Bench Sri 
T. N. Sapru learned counsel appearing 
for the opposite parties made a._ state- 
ment before ‘the Bench. that ‘the. opposite 
parties, Wee not able to. check the 
accounts and verify the individual items 
of ornaments which, had been -accounted 


"for in the.-accoéunt books of the petitioner 


firm. He gave an undertaking that ‘the 


‘Excise Department will return’ such of 


the ornaments oe after verification 
were found’: have ` been properly 


‘accounted: for ka the account books ‘of 


thie petitioner: ‘in Forms, GS-10, GS-11 
and GS-12. “Since ‘the petitioner’s entire 
business was closed: and he was being 
put to great loss ‘the’-Bench directed 
that the checking be done’ within’ ten 
days and in order to ‘supervise the 
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by - 


- purpose for | which , Parliament ` 
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checking and to avoid: any delay, the . 
Bench appointed: an Advocate of this — 
Court as Commissioner: to see that no un ` 
necessary delay. was caused-in the 
‘checking and verification. The Commis- 
sioner was also directed to submit.a re- 
port.. The:checking and verification `. as 
‘directed by the Court was done: and the- 
‘Department’ returned back.to the. peti: 
tioner,: the ornaments’, which : according 
to it were accounted tor in the account 
books. The opposite: parties, however, ` 
did not return back ‘ornaments: weighing - 

3,963.750-:grams as in their opinion those 
‘ornaments were’ not: accounted for -in 
the .account books.» In the- supplemen- 


tary counter affidavit it has been assert- ` 


ed by the oposite’ ‘parties that - they 
propose’ to investigate .the source: from 
where. these ornaments’ were. purchased, 
The petitioner has challenged the seizure 
of -the - aforesaid - ornaments. on the 
ground that no-:‘contravention of the 
Act was; commi ` by -the - petitioners 
firm in respect.-of those ornaments; 
hence, the opposite parties have no 
jurisdiction- to seize or detain the same. 


4. - Sri -S.° N` Kacker, learned 
counsel ‘for the’ petitioner “has, : ‘In: the 
first place, urged ‘that the: petitioner did 
not violate’ any provision .of the Act 
or the rules framed thereunder ‘and he 
has committed no offence;-hence, the 
‘opposite parties had’ no- ‘authority te 
seize- the  petitioner’s ornaments. ` The 
power of seizure according to the learn- 
ed co is exercisable’ within the 
limits provided by Section 66 of the Act, 
and the: respondents have exceeded their 
jurisdiction in seizing “petitioners entire 
stock of ornaments. - In order to aome 
ciate the. contention, it is- necessary 
examine’ the scheme of the Act and the 
paced 
the: Act. 


5. - The Gold (Control) “Act, 1968 
‘as shown, by its preamble is to- provide 
for the economic. and. financial | interest 
of the community, for the control pro- 
‘duction,, manufacture, supply, distribu- 
tion, use and- possession of, business. in, 
gold, ornaments and articles of gold and 
for-matters connected therewith or in- 
cidental thereto... The object. of the 
Act is to prohibit smuggling. of -gold 
into ‘the country from: other countries 
and its eirculation so that the country 
may not. be put to any loss of foreign 
exchange.. ` In“order: to- achieve. the object . 
of the Act Parliament has.made-detailed 
~provisions in. the Act:regulating posses- 
‘sion, ownership, acquisition ahd ‘business 
in‘ gold.. A dealer.who carries on ae 
ness in gold. or ornament “of'’ ages 

required -to. obtain: a ‘licence under Set- 
tion 27 of the Act.;- Acquisition. -of - gold 
by a:dealer-is also regulated under Sec- 
tion 31 ‘of: the Act.. No, licensed dealer 


1972 
is entitled to 


accept or. receive any article, ornament 


or primary gold from a person who -is 


not a licensed dealer or. refiner. Chap- 


ter 11 of the Act deals with accounts ` 
and returns. Under Section 55 of the- returned 


Act: every licensed dealer is required to 
keep in the form prescribed under the 
rules a true and tomplete account. of 
the gold ‘owned, possessed, held, control- 


led or otherwise acquired ‘or accepted ‘or: 
delivered,. 
‘transferred’ or: otherwise disposed of by 


otherwise- received or sold,- 


him in his capacity as a licensed. dealer:. 
He -is further. required 
different forms and accounts - as ere 
ed under the rules. ve 


6. Sections 55 and 56 of- ‘Chaptér 
u are relevant for the purposes , of ` the 
present case ‘which are as ‘follows: 


> 855. ` Accounts— {1) -Every _ “licensed 
dealer, every: licensed refiner and -every 
certified goldsmith- shall keep, in ` 
form and. in such manner as .may . be 
. prescribed_..a true and complete account 
of -the gold owned, possessed, held, con- 
trolled, bought, or -otherwise disposed of, 
by him in his capacity as such licensed 
dealer or refiner or certified. goldsmith; 
as the case may be, and different forms 
‘and accounts may be prescribed for diff- 
erent classes of licensed ag Tenpera 
er. certified goldsmiths. 


. °(2) Every: licensed ~ dealer, : every 
licensed refiner and every certified gold- 
smith shall as and when he buys “or 
otherwise atquires or Ee or other- 
wise receives, or sells, ivers, -transi 
fers or otherwise aoe of, any gold, 
enter in the-accounts referred to in oe 
section (1) the prescribed particulars’: 
such gold and the prescribed eieaa 
of the person from whom ‘such gold was 
brought, acquired. accepted or otherwise 
received. or to whom such gold was 
sold, delivered, eer or. otherwise 
disposed of. 5 

(3) No licensed dealer. or tenier and 
no certified goldsmith shall, in his capa- 

city as licensed dealer or refiner,. either 
own-or have in his possession, custody. 
or control any gold which ‘has not been 
included ‘in the accounts referred’ to in 
sub-section (1): - 

-56. Returns -as to aie (1) Every 
licensed dealer, every licensed refiner 
and every certified | ‘goldsmith ‘shall fut- 
nish to ‘the’ Administrator, such réturns 
as to the quantity. description and other 
prescribed: particulars “of gold owned, 
j . held or controlled: by him, in 


such. form and within such time as may. 


be prescribed -and different, returns ort 
be prescribed for different classes |: 

‘Heensed Beets or: aes or’ certified 
goldsmiths, - i 
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to. buy or otherwise ‘acquire ` 
or agree to buy. or otherwise.‘acquire or. 


to ..maintain - 


' the- A 
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. (2) Every return Shall be made in 
triplicate, of which one copy shall be 
authenticated and. signed: by the’ Gold 
Control Officer and: thereafter shall be 
returned to the dealer or, as the case 
may be, the refiner and the copy so 
shall .be retained by the dealer 
or refiner as the evidence of the return 
made. by him under this section.” 


-Sub-sections (1) and (2) of Section 55 
require à licerised dealer to main 
complete ‘account of gold owned, possess- ` 
ed or’ otherwise acquired, and in that . 
connection ‘he has to` maintain several 


.forms' and submit his returns ‘as prescrib- 


ed under the rules. Rules have been 
framed under the “Act which are known 


‘as .Gold Control (Forms, Fees and Mis- 


cellaneous : :Matters) Rules, 1968. Rule 11, 
prescribes form Nos. 10, 11,-12 and 13 
for maintaining the accounts as con- 
templated by Section 55 of the Act 
Form GS-12 relates‘ to the stock account 
of the dealer... A licensed -dealer - is 
required to maintain his’ stock register 
in ‘accordance’ with the forms prescribed 
under. Rule 11.. Under’ sub-section (3) 
of Section 55 no licensed dealer is. entitl- 
ed to own..or have in possession, custody 
or. control. any gold: which is not includ- 
ed in. the- accounts as maintained under 
sub-section (1) of Section 55. No licens- 
ed dealer is. therefore, entitled to possess 
or.to have custody. of any gold which 
is not accounted’ for in the account books 
as maintained in the forms -prescribed 
under Fule 1l- and - Peug, 55 of the 
n 3 2 
f ` “Chapter XI of i: Act -makes 
R for entry, search, seizure and 
arrest! Under Section 58 any Gold’ Con- 
trol Officer: authorised in’ that behalf by 
Administrator, may search the busi- 
ness premises of a licensed dealer, if he 
has reason to suspect.that any provision 


. of the act has‘ been, is, being, or is about 


to be contravened. ~ Section 60 prescribes 
conditions under which search is’ to be 
conducted. Section 65. confers power on 
the Gold Control Officer to seize gold if 
he- has reason to believe that in respect 
of any gold, any provision of the Act 
has been, is being, or is attempted to 
be contravened. Section 68 further con- 


‘fers power on..a Gold Control -Officer to 
- arrest. a 


person if he has reason to 
believe that any: person has “contravened 
any provision ‘of the Act: Chapter XIT 
provides for confiscation and penalties. 
Section: 71 -provides for the confiscation 
of. gold in réspect: of which’ any - provi- 
sion of ‘the - Acf-is contravened. Cha- 
pter; XIV. provides for~-adjudication,’ ap- - 
peal-and revision.. Under Section 78. 
confiscation . may- be -adjudged or penalty 
may .be imposed under:'the Act by -a 
Gold -Officer. Section 79 provides: for 
giving an opportunity of hearing to the 
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owner of the gold. Under Section 80 
any person aggrieved by any decisioii. or 
order made tinder the Act may prefer. 
en appeal to.the higher ‘authorities. Pro- 


` vision for filing revision against any 
_ order of Gold Control. Officer, is_provid-: 


ed ‘for under: Sections 81. and 82 of the 
Act. . Chapter. XV . prescribes .-offences 
and procedure.. for their: trial.- Under 
Section 85 any person .who contravenes 
the provisións of the Act or any rule, 


‘fs liable’ to be prosecuted and puiiished. 


Under` Section . 87 punishment | and impri- 
sonment’ ig provided ‘for an. offence of 
failure . to ‘submit returns or to main; 
-accounts .as “provided under 
Act. 
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the : 
Procedure has alsò been. ‘laid down. 


- for taking cognisance . ‚of: offences.. Sec=.” 


In 
‘order to adjudicate- the validity of the. 
seizure 


‘Act ‘shall be 


tion 98 provides that offence. under”. the. 
tried by- á “Mapistrate of 


the First Class. | : oe 


8. - The eee ot “account by 
a. licensed dealer ` ini the. prescribed form 
has been, stressed. under the Act. If a 


licensed dealer. fails. to..maintain the 


ALR 


maintained by-the petitioner as: requir- 
ed by Section 55- of the Gold Control. 
Act read with. the rules GS Forms 10;.11 
and 12 were ‘not maintained. Form GS-10 
was maintdined only upto 18th. April; 
1971 and no entries were made. therein 


the period 19th April to 26th April, 
-1971.. 


-Form GS-11.was maintained only 
upto 17th April; 1971. and no’ -entries 
were made therein. for any : subsequent 
period - till. 27th -April,..1971 - when < the 
Petitioner's: .business premises. were 
searched.. Form GS-12 was not: main- 
tained after the 19th April. .1971:. “Even: ` 


prior: to:18th April: 1971 entries in form. >- 


GS-12 were ‘made ‘only in certain ‘items 
upto Ist: April, 1971, while in. respect of 
certain other items accounts. were -writ- 
ten up to 11th April, 1971 only. In his 
rejoinder affidavit ‘the petitioner has not 
denied the correctnéss of. the averments: 
made by” Sri Ga‘ 


paragraph -13 of. his -counter ` affidavit. 


- In paragraph 14 :of. his. rejoinder affida- — 


accounts and.. carries on 'the` transaction. - 


of: sale and purchase. of gold- or golden 
ornaments,- he. is liable to be punished 
for contravening ‘the. provisions -of .‘the 


‘Act; and -the gold or.ornaments in: res- 


pect of which..the Act . is contravened, 
are also liable-to be seized and confiscat- 


ed. by the Gold Control. . Authorities: 


Under Section -66 a Gold Control Officer 


is oa to seize gold: or ornaments 


of gold in respect: of which any provi- 
sions of ‘the. Act are ‘contravened. Con- 
travention of provisions of the Act. in 
respect of a particular-gold or -ornaments 
of ‘gold, ds a condition. precedent for the 
exercise of the . power./of séizuré, 


of the petitioner’s. ornaments, it. 
is therefore ‘necessary to` refer the mate- 
rial on record to` determine if. the peti- 
tioner ` contravened ‘any. “provisions. | 
the Act; and if so, in’ 
gold or. ornamerits of gold.. 
therefore,. be’ necessary; to refer to- 
materjal on’ record. sta 


9.6 Ta perearanha 13 ani 1 DE the 
petiton: ‘the petitioner himself has admite 
ted that. accounts were. not 
Ta: -18th April. 1971. in the books of 


“written: 


, 


e licensed -premises.-. Forms GS-10, 11. 


e Rules -had“also.not! been posted. He 
has, however, asserted that although the 
entries-were not made ‘in:the forms pre- 
scribed under:.the Act,- relevant vouchers 
were available with : them ‘for inspection 
and the posting of thé transactions . in 
the GS-Forms Nos. 10, 11 and ‘12 -were 
to be done within a few days. In-para- 
graph 13 of- the counter... -affidavit filed 
by Sri Gaya Charan . Misra, Lipide 
Collector, -Central Excise, Lucknow, 
has been asserted ‘that ‘no . accounts a 


gnd 12 as.-prescribed under Rule 11°. of- 


. Hicensed «dealer is. required to. 


“ean” be’ no manner,,of doubt . 


„tioner, admittėdiy,. was found .to have} 


x petitioner has, 


vit the ‘petitioner has, however. made- an 
attempt- .to’ explain lapse. ‘on -the- 
ground that -clerical ‘entries could: not be 
made inthe forms because of the absence 
of the accountant who was on ‘leave for 
the last several days-before’the date of 
search: . On the material on record, there 
‘that the 
petitioner failed to “maintain its accounts 
as required by Section . 55 of the ~ Act. 
The petitioner was not entitled to have 








sub-section .(1) of Section 55 The. pett-| 


ornaments which ‘were not entered . 
the account books and, therefore, , he 
clearly * committéd breach of section B 
of the: ‘Act. ye ; 


10° 


+ 


‘The eaea ond “for: “the. 
‘urged that mere omission 
to fill -up the- forms: as red under 
ibe Act does not amount:'to contraven- 
tion of the. Act, as the Act does not con- 
template filling of the ‘forms ‘immediately 
after a- transaction takes place. Since 
no. time limit. has. been provided in the 
Act and the Rules, the’ petitioner has not 
contravened. “any . provisions: of .‘the Act. 
It is true -that the Act and: the sare 
framed thereunder do’ not:.provide ` 
period ‘during which each . and ogee 
transaction - should ---be accounted -, for. 
Under -sub-section (2).: of oe 55 -8 
. enter in 
the account . books referred- toin. sub-sec- 


tion. (1); prescribed. particulars of gold ` 


‘as and when’, he- buys or otherwise 
acquires, accepts,. or’ otherwise’ receives ' 
selis, delivers, accepts or -otherwise - dis- 
poses. of.any gold:. Mr..Kacker has urg- 
ed:that the words :'as and when’ donot 
require posting of. the accounts contem- 


. 


aya Charan Misra in © 


1972- ` 


poraneoùsly. entries can be'made- even 


after few days.. He has referred to’ -the .- 


definition of. words-“as and: when” as 
given in the ‘Words and phrases”. edit- 


VoL 1 in:the’ following words: 


“The meaning tó be placed upon the 
phrase in the contract‘ ‘as: and, 


the words ‘as and when’ indicate ‘that 
export orders will | be -forthcoming and 
deliveries ` would be 
these’ orders. ` 
future uncertain: time ` ‘and indicate, in 


my opinion, that ‘export ‘orders will -be 
received in future, and that delivery: of | 


the goods ` - will be _required.,....:.. The 
words ‘as and when’ aré: noe onou 
with’ -the word {p2 


i. . The above. memiing was given. 
to the phrase ‘as and when’ in the case of 
Wingold v. Looser: &. Co., -((1951). 1, DLR. 
429, .at..page 434) by Hogg J.. The ‘law 


report was not placed ‘before me andj. 


therefore, it is not clear in -what.. con- 


text the abové observations were -made 


by the learned’ Judge. . It however ap- 
pears that the term ‘as and. when’ was 
interpreted in’ the context of some ‘con-. 
tract. with .regard. to export ‘orders. In 
the contract some contingency for future 


was perhaps: contemplated,. ‘and in that . 


connection the words ‘as and when’ -were. 


used. The ` above definition, -. theréfore,. 


does not. help’ the pene in the prè 
_ Sent, case. : 


12- The. menue we conde ‘ag 
and when’ has to be determined in the- 
context in which it"is used having regard 
to the object; and purpose -of- the Act. 
The term ‘as and when’ has-not ‘been 
defined under -the’ Act. Dictionary mean- 
ing of these words in the Oxford Eng- 
lish Dictionary ‘Vol.’ I, shows ‘that -when- 
ever the term ‘as and when” is- used in, 
respect of time and: place `'it denotes ` 
‘contemporarieotis -action. -In 25 “LR: Irs 
142, Re Creach the words -“‘when” and 


“as” came up for interpretation. Monroe’ 


J. held that the said term”used with 
soon as...” The dictionary meaning and ` 
the interpretation of the words “when” 
and “as” as ‘given by -Monroe J. shows: 
thatthe words: “as arid when” in the 
context of time meant’ a” contetnporane- 


-Jous action.- Having Tegard: to. the object- 


of the act and the purpose “for which 
accounts are. maintained under Section 55 


of the Act. the legislative intent is’ clear’. 
is required . to 


that a licerised. dealer: 
make the entries in- the . registers and 
forms prescribed under the -Act contem- 
poraneously when the dealer Buys- or 
acquires. sells vor. transfers’ gold.: ` Sub- 
section (2) .of Section.55. in my opinion. 
requires: a licensed dealer to..make the 
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ed a John: B. Saunders on page 120 pr 


“when . 
required to fill export. orders’ is the. 
_ chief question to be determined. I think - 


‘asked ‘for ‘to -fil 
- These ‘words ‘refer: to’ a 


[Prs. 10-13] AD. 2r 


entries: 'as ‘soon as’ he buys, acquires, 
sells “gold. -If that. is ‘not done. ànd- the 









days, A 

accounts:: are ‘ ‘sought to be maintained, 
shall -- be: defeated: -An ‘unscrupulous! - 
dealer may’ not. choose ` to 


the Rules for a period of more than a 
week, he. therefore,” contravened provi- 
sions of Section 55 of the Act. ~ . 


= 13. Mr. Kacker has urged that all 
the wouchers relating: to . the . transactions” 
of sale. and purchase ‘which were carried 
on between the 18th April to 26th April, 
1971 were. present with the. petitioner 
and: the. same had, been’ handed over to 
‘the officers of the Excise... Department 
and, on a. checking of. the same no short- - 
“age was found.in the pétitioner’s .stock. 
He has also referred. : to the nde 


admitting the writ peti- 
to support his -contention’ that 
was found in the stock. 
of Sri Gaya 
Charan Misra it has been asserted that 
the department was- making investigation 
in- the matter by checking .the correct- 
ness of the vouchers in respect of the 
‘receipts from the sources from which 
. the petitioner claims to’ have purchased 
` the gold. The: vouchers are to be verified 
in order-te -determine their genuineness. 
He has. further: asserted that. a large 
number of incriminating documents have 
been seized.from the petitioner, investi- 
gation, -has to -be done. from , different 
places and from. various parties before 
‘the correctness of the. vouchers is accept- 
ed..-In view of this statement no opinion 
can be expressed’ on the genuineness of 
the vouchers., -The fact that no short- 
age in the stock was found is not mate- 
rial., , When admittedly no accounts were 
maintained. the question of shortage. or 

excess is not, material. for the. purposes 
of Section ; 55. ‘of . the- “Act. - . 


- As- tegärds ` -the Conimntssionsi*s res 
port, no reliance can be placed on his 
report... The Commissioner “was - appoint- 
ed by the Bench only to supervise the 
checking -and verification of the orna- 
ments with a view to..avoid. delay. -He 
was -never authorised by: this, Court. to 
ascertain or determine: the’ position .. of 
petitioners stock „vis-a-vis - -the vouchers 
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produced by the petitioner - : before . the 
authorities of the Excise ` 
The Commissioner .was not authorised to 
give any.report about: the ‘shortage or 
otherwise -of the stock. -His report. to 
- t extent is unauthorised .and cannot 
jbe looked into for the purposes of decid- 

this case. But. even assuming tha 
there was: no shortage in the petitioner’s 
stock, the petitioner. on his own admis- 


-|sion contravened Section 55. of the Act- 


because he failed ‘to -maintain `. the 
accounts in the prescribed forms for: a 
period-;of more than a week . 


_ I4 Mr. Kacker hàs then urged 
that seizure ‘of the petitioner's entire 
stock in trade including those’ items of 
ernaments which were accounted for in 
the account books - was wholly - illegal 
. and. beyond’ the scope ‘of : powers ` confer- 
red. upon the authorities under Sec. 66 
- of the Act. “I: find force in this tonten- 
tion. Section 66 confers power on a 
‘Gold Control Officer to: seize- any Kot 
in respect:of which any pròvision.- 
the Act has, been’ contravened. ‘Section 
66 ‘runs. as follows- ; 

"66. Power to Sèize—-If any Gold 
; eaa Officer has reason to believe that 


in respect of any 'gold`any provision. of 


this Act has ‘been or is. being‘ or.is at-° 
tempted to-be- ‘contravened then, he. -may 
seize— 

(a) such gold along with. the eae 
age, covering ‘or receptacle if any 
. (and the contents: ereen: in: : Which: 

the gold is found;* oe 

(b) any. other goods in’. which - “any 
quantity of such gold’ has been mixed: : 

(2) al Cold Control Officer < may 
geize— ` 


. “ (a) any document or 

which, in his opinion will be useful for, 
er. relevant to any Inquiry.or proceed- 
ing for the contravention | ‘of ‘any ~ pro- 
vision of this Act or' any Rule or Order 
made thereunder; ae 


(b) any’ conveyance or” inital which 


has been, or is being. or is attempted to 


be, used ‘for: the transport -of any’ gold 


in relation” to! which: any provision’ of’ 


this Act’ or any rule’ or order made 
thereunder has, been, or. is being, or ‘is 
attempted to be, contravened. A 
(3) Any document or other thing selz 
ed under sub-section (2) shall not be re- 
tained by the- Gold - ‘Control Officer’ ‘for 
a period ex g` ` six ‘months ‘from 
the date of the'seizure unless‘ the rea- 
sons for..retaining the same are recorded 
by him in writing and the approval - of 
the Administrator for’ “such retention ‘dg 
obtained: - i ie 
Provided that: the Administrator 
shall not ‘authorise the retention of the 
document or other ‘thing’ for’ a period 
exceeding. thirty days after all proceed- 
ings, for which the document: or other 
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Department.. 


other - ‘thing ` 


A.LR. 
thing is useful or relevent, are. - coms 
pleted: ` 


(4) The ‘person from . whose eusti 
any document or other thing. is seized: 
“under sub-section (2) may make copies 
thereof or take extracts therefrom ‘in 
the presence . of the Gold Control Officer 
or any other person empowered ‘by him 
in this behalf,‘at such place and a such 
time as the -Gold .Control’ Officer * may. 
appoint in this behalf. a 

(5) IŁ a. person . legally ‘entitled to the 
document or other - seized. under 
sub-section (2). objects for any reason. to 
the approval being givén by the ‘Adrnini- 
strator. under Sub-section (3), he . may, 
make, an- application. for such objection | 
and’ requesting- for the return of docu- 
ment or other. 


(6) On receipt of the apaliesuon: E 
sub-section (5) tbe Central Government 
may, after` aa ‘the applicant an op- 
portunity “of being . heard, pass such 
orders as it ae think fit.” 

15. The power conferred upon the 
Gold Control. Officer-under sub- section 
(1) of Section 66° of the Act to seize‘ any 
gold vis circumscrib ed by. the condition 
that only, that‘ particular gold can: be 
séized in respect of which the Gold Con- 
trol Officer has reason to believe that any 
provision of the- Act has been, or is: be- 
ing, or. is attempted to be‘ contravened. 
Before any gold is seized, the Gold Con- 
trol ‘Officer’ ‘should have reason to believe 
that the provisions of the Act’ have been| . 
contravened or attempted to be’ contra- 
vened in respect of a particular” gold.. 
His belief. should be based on some mate-! ` 
rial on the basis.of which a reasonable 
person could come to. that. 
In the present case, admittedly. 
accounts were posted up to 16th April, 
1971 except in the case of-certain items 
in Form, GS-12 which. had not been 
maintained. for a little larger period. It 
is, therefore, clear that a considerable 
portion of the ornaments-and articles of 
gold which were . seized by the opposite. 
parties , on., 27th April, 1971 were enter- 
ed in the ‘account books. In fact, the 
opposite - -parties do not dispute. this 
fact. As already observed, under Sec- 
tion 66 only those ornaments and arti- 
cles of gold -could be. seized. in respect 
of which the accounts were- ‘not . main- 
tained but ornaments and articles which 
were - duly accounted for in the account|. 
books of the petitioner, could not legally 
be seized, because no -contravention of 
the :Act or the rules: had been committed 
in respect of those: ornaments. The 
power. under Section. 66 is to bè exerċis- 
ed, on.-the . fulfilment . of. the conditions 
precedent mentioned therein. . `- 

2 Parliament .has defined the -limits 
within .which the power of selzure is to. 
be. exercised’ that cannot :be. enlarged: so; 


` 
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as to confer powers on ‘the. : authorities 
of the Excise Department:.to seize the 


entire stock of a dealet even ‘though con-.- 
travention of the. Act is alleged iùn- res- 


pect of-énly a portion. of that stock. In 
the present case the opposite parties have 
not alleged any..other contravention of the 
‘Act ‘against - the petitioner -before me. 
The -only charge against .the petitioner 
firm has ‘been that it-failed to maintain 
accounts: as required by the. Act for 
‘more than a week. There is no allega- 
tion of smuggling: of gold or violation 
of any other provision of the Act. Under 
these circumstances it is clear that. only 
those ornaments. and articles of ~ gold 
could legally be seized which were not 
accounted. for by the petitioner in his 
account ` books.. The officers of the 
Excise Department..exceeded- their juris- 
diction in. seizing .the. entire-- - stock’ of 
the petitioner. The seizure of the ‘entire’ 
stock was wholly illegal and. without 
jurisdiction. As already stated the op- 
posite parties have -already returned 
back the ornaments. which according to 
them. was Jater on found to have been 
accounted for in the account books of 
the petitioner, therefore, - no order is 
necessary to be passed in respect of those 
ornaments. . 


--16. © Learned Counsel for the: -peti- 
toner. has béen urged that the `orha- 
ments which- have not been- -réturned 
back by the opposite parties and have 
been detained by ‘them, ‘ot -be seized 
under Section "66 of the A ; 
petitioner is entitled to-its return. Sec- 
tion 66; as ` observed éarlier, confers 
power on a Gold:Contrtol Officer to seize 
that gold in respect of. which the provi- 
sions of the Act- have been’ contravened. 
If a licensed: dealer is found to ‘be in 
possession of 20° pieces of ornaments of 
gold out of which fifteen are accounted 
for, and five- are not accounted for: in 
the’ account books, the gold-.Control Off- 
cer is: entitled-to seize only those -five 
ornaments which are not ‘accounted for 
in the account books, -as -it is’ ‘only those 
five in respect of which provisions ‘of 
the Act have been contravened. He 
cannot seize the other fifteen - ‘ornaments 
which ‘are accounted for in the account 
books. -Therefore,- the question whether 
‘any provision of the Act has been ‘“con- 
travened in respect of those ornaments 
which have been detained by: the -res- 
pondents has- to be examined, 


17. In his: affidavit filed « on- 2nd 
Jine, 1971 the petitioner. “alleged ‘that 
the opposite: parties while -determining 
the question as to. which of the orna- 
ments were- accounted for‘and which - of 
them, were ‘not accounted for, ‘took “into. 
account various items mentioned in -the 
account books.. The opposite - parties 
returned -back those .orhaments) -which 
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tween the period 19th April. to 
‘April. 1971. In paragraph 9 of the coun- 
ter affidavit filed in reply to the afore 


even on Ist June, 1971, the 


- -and -the ` 
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were accounted for in the account books, 


‘but they detained ornaments which ac- 


cording to them: were, not accounted 
for. The -opposite. parties ,according to 
the. petitioner were not in a position to 


‘ascertain .as to which particular orna- 


ments were:inot accounted: for and, there- 
fore, they. 2d ornaments which ac- 
cording to: them were equal. in quantity, 
which after checking and verification of 
the: accounts -and vouchers appear : to 
have been received by:the petitioner be- 
26th 


said petitioner's affidavit}. respondents 
have stated that since the petitioner had 
mixed the ornaments received under the 
various vouchers received after the 18th 
April, 1971 ‘with the accounted for orna- 


- ments, it was not possible to identify and 


segregate . particular ornaments received 
under, „vouchers after 18th April, 1971 
fřom the rest of the ornaments. on. ac- 


‘count of. the absence of any description 


of. weight, purity and identification 
mark, therefore, they. seized an equiva- 
lent number of unaccounted for orna- 
ments and’ the rest were returned. © `` 


`~ In’ view of this. statement contained 
in the.counter affidavit it is clear that 
date on 
which the accounted: for ornaments were 


returned back to the petitioner, the offi- 


cers of the Excise Department were not 


-certain about- the identity of the orna- 


ments in.respect of which:the provisions 
of the Act were even alleged to have 
been contravened. 5 


- Learned counsel for the opposite par- 
ties explained the difficulty in the 
matter. He urged: that since the ae- 
‘counts were not. maintained’ itemwise 
and since there ‘were’ no identification 
marks it was difficult for the Depart- 
ment to find out as to what particular 
ornaments acquired by. the petitioner 
after 18-4-1971 ‘were not entered into 
the account books. : Faced ‘with this: diffi- 
culty the | ‘Department has seized an` 
equivalent number of ornaments which 
according to the account.’ books were 
not ‘accounted for. No doubt petitioners 
have contravened- Section 55° in not 


‘maintaining accounfs. but that itself will 


not justify ‘seizure ofthe ornaments in 
question. Only those ornaments’ can be 
seized under Section: 66 in respect of 


‘which provisions’ of. the Act have been 


contravened. On the own showing of 


the opposite pfrties they were ‘not able 


to form any reasonable belief as to 
which ‘particular ornaments’ were not 
accounted for,- in respect of which- 

‘ornaments . Section 55. has 
been contravened.. “In: the absence of 
any such reasonable’ belief the opposite 
parties”: are. not entitled’ to seize any 


_ under ` 
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ornaments, as substitute -of those orna- 
ments- which . -were not accounted -for. The 
Act.,does not -authorise seizure or” con- 
fiscation of any other- ‘articles or’ orna- 
ments except those in respect: of -which 
provisions .of the Act’ are contravened. 
In my: opinion, -no: -substituted orna- 
ments: edn legally-‘be seized if the res- 


`. \pondents fail. to ascertain the: particular 


ornaments ` ‘in -respect “of + which: provi- 
sions .of . the “Act: were ` contravened. 
They have,: therefore, no. power’ or: ’.au- 
thority.. to’. seize. ‘those - -articles.’ ‘The 


seizure and detention .of the: remaining _ 


ornaments by ‘the Op Osi parties is, 
therefore,. illegal. ` 


“O 18:7 Mr T N. Sapru has. strenu- 
ously contended that ‘this Court should 
` not. grant any relief - to’ the petitioner 
- as he has an adequate relief available 
the . Act itself by. way of | 
appeal ` and “révision, He. „has ` further 
urged that the. Department has’ not, in- 
vestigated, or ‘adjudicated the`.case. The 
petitioner will have! an ‘opportunity ` to 
appear before the authorities in adjudi- 
“cation Pp s.and if an order is 
passed -against ‘him, he ‘can challenge 
the same in appeal’ and revision. Learn- 
ed counsel: has placed: réliance. on the 
case of C.-A. Abraham -v: Income-tax 
Bast (AIR .1961 ‘SC .. 609);° «Champa 
Lal ‘Commr. of- Income-tax, (AIR 
1970 Sei : 645): No-doubt the Supreme 
Court inthe: aforesaid:. cases. has laid 
‘down that :the Income-tax Act provid- 
ed -a complete’ machinery. for assess- 
ment of tax,: imposition of penalty ' and 
for obtaining relief in -respect -of - any 
improper orders passed: by the Income- 
tax authoritięs and a person. who is 
aggrieved by an order of the Income- 
tax Authorities cannét™ be permitted ~ to 
abandon, resort of, that’ ‘machinery’ and 
to ‘invoke ‘the. jurisdiction ` of the High 
Court under Section. 226. of, the, .Consti- 
. tution, when he ‘has ‘adequate ` remedy 
open to him by way. of appeal - and 
revision. . But, the existence’ of an al- 
-Hernative ' remedy” does not oust the 
jurisdiction of High” Court to ‘grant re- 

ief to a petitioner inan appropriate case. 


- 19. In A v. Venkateswaran . V. 
R. S. Wadhwani, (AIR 1961 SC 1508), 
' the Supreme Court “laid down: that ; the 
rule; that the party, who’ applies for the 
Assues.of a high prerogative-.writ, should, 
before... he approaches the  Court;:. has 


exhausted other. remedies open to ‘him: 


under the law, is not one which bars 
the jurisdiction of the Migh- Court. . To 
entertain the petition or to deal . with 
dt, is- rather a: rule- which courts have 
. laid down for the exercise of- their-.dis- 

tion. The ‘Supreme Court- 
Ìlaid: down: that .a discretion -vests in the 
High Court ‘to entertain the - petition 

under Article 226.and to grant relief to 


“I. Kashi Nath v. Collector, Central Excise ` 


. ties 
„exercise its jurisdiction . to’ grant relief ` 


Seo v: 
ʻa writ ‘petition was filed challenging 


further 


A.L R. 
_the petitioner notwithstanding :the exi- 
stence of-an -alternative remedy. ` The 


exercise- òf discretion depends on’. a 
variety ‘of facts of each case. - The rule 
that no relief ĉan be granted in:a case 
where ‘alternative’ remedy is- available 


_to the-..petitioner is “not an- absolute 


one. If. an order is without jurisdic- 
tion or if-the order-is passed in. viola- 
tion of the . principles of natural jus- 
tice or. if the validity.. of the Act itself 
is challenged, it-. will..not be proper . to 


deny: the -relief > to the petitioner -under| © 


Article ‘226. of .the- Constitution... In «al 
case where fundamental: rights are in- 
volved and-the remedy :by way of. ap- 
peal.is before the Departmental authori- 
themselves. the High : Court . may. 


to „the petitioner, irrespective. of- the 


ee of an: alternative. remedy. 


In `: Collector, of » Customs, 
Shantilal, (AIR 1966 SC 197) 


an order of the Additional ‘ Collector ‘of 
Customs, Bombay levying: a fine on the 
respondent in ‘that case, in lieu of -con- 
fiscation of: scrapped’ iron- exported’ to 
foreign countries. ‘The Imports- ° and 
Exports ‘Control Act, ~ 1947 contained 
provisions for appeal and. -revision, 


. which were not availed-of by the peti- 


tioner -in that case before filing, the 


-writ petition under Article 226 of the 


Constitution. - It was; therefore, argued 
before the Supreme Court that the High 


Court should not. have exercised -juris- 
‘diction under -Article: 226. of the. Con- 
stitution, as.the respondents had. an ef- 
fective, remedy - by way of appeal. to 
- higher custom authorities... The. Supreme 


Court. rejected the. argument: and held 
that the existence of.:an- effective. alter-.. 
native remedy does not oust the. Juris- 
diction. of the- High Court; - but-it is 


-only -one. of the circumstances that the 


Court. should take into, consideration. in 


` exercising its. discretionary; jurisdiction. 
‘Similar views were expressed -by the 


Supreme.. Court ‘in .New Manek Chowk 
Spg.. and- Wvg. Mills Co. Ltd. v. Munici- 
pal Corporation, ‘Ahmedabad, (AIR 1967 
SC 1801). and Zila Parishad, Moradabad v. 
Kundan Sugar Mils, Amroha, (AIR 1968 


- SC 98);; and the argument. that a writ 


petition was: not maintainable on ac- 
count of the existence, of an alterna- 
tive remedy was rejected. ; 5 


. 21. In the present.’ case the: Tes- 
pondents have seized ornaments in res- 
pect of which no contravention of .-the 
Act is alleged or ascertained. In fact, 
there is nothing‘on record to show that 


‘the respondents had a reasonable bellef 


that the particular.ornaments which have 
been seized, were those: ornaments Jn -res- 
pect of which -contravention .of the Act 
has taken- place. :-In the absence of the 
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existence - of ‘the: condition. precedent, 
Power. of seizure -exercised : “by 










The power. of 
road on the fundamental right of pro- 
Last fe of a: citizen. -The authorities ex- 

the power of seizure have to 


jurisdiction, it ‘will not be; proper and. 
justifiable to .direct the petitioner to 
ursue - alternative. remedy under- the 
ct. ,The petitioner has challenged. the 
dity. of ‘seizure. It is not..free from 
doubt that if he.can raise- that ques- 
tion before the opposite. parties in- ad- 
udication p gs. If. the seizure 
tself is- without Jurisdiction. there .- 
no reason why: the petitioner should. be 
directed to. wait. ‘for - the- adjudication 
and -confiscation `of his ornaments.. . 
my opinion, it is:a.fit case where the 
is - entitled ‘to. relief - under 


- 22. Mr. 
‘that since the: petitioner: is guilty of 
‘contravention -of the Act, he ‘should ‘not 
be granted any relief by this Court as 
that would.: prejudice -the case -òf the: 
Department, and it would not be in 
public interest. to interfere. with «the: 
proceedings against the petitioner which 
are being taken for contravention: of .thé 
Act. I have already held -that the’ peti- 
‘tioner ‘admittedly .. contravened provi- 
sions of Section 55 às he failed’to main- 
tain the accounts as required “by ‘the 
Act and the rules: The. Department ‘is 
free to take. any other ‘action or pro- 
ceedings against. the petitioner for ‘the 
‘said contravention. The seizure ‘of the 
petitioner’s ornaments ‘has been ‘held il- 
‘legal and .without: jurisdiction, but that 
‘does not debar the ‘opposite parties 
from -taking any such action or proceed- 
ings for the-said contravention of the 
Act against- the pétitioner to which- they 
may -be entitled . under ‘the law. : 


“re In: the result the writ See 
‘ion is allowed. “The ‘opposite. parties 
are directed to return -back the orna- 
‘ments. to the petitioner “forthwith. ` ‘The 
- petitioner is’ entitled to his costs. “ 


ee oe S - Petition allowed. 


Moinuddin v.. Imam: Uddin 


the res- - 
5 a: i GUR SHARAN LAL, J. 


c-` Plaintiff-Respondent.' ` ' 


Sapru has. then : urged . 


‘[Prs, 21-23] All. 25 


AIR. 1972 ALLAHABAD: 25 (V 59 C 6) 
z (LUCKNOW BENCH) . 


- Moinuddin. Defendant- -Appellant y. 


Ch. -Mohammad ` Imam-Uddin 


Second, Appeal No. 112 of 1970, D/- 


17-5-1971; from -judgment. and. decree a 


Brijeshwari Prasad Srivastava, Civil J 
Malihabad at Lucknow, D/-_ 13-3-1970. 
(A) Houses and Rents. — U.. P. (Tem- 
- porary) Control of Rent and Eviction 
Act (3.0f 1947), Section 3:(a)-— Failure 
‘to pay arrears of rent after service of 
. notice — A- tenant who remits the ar- 
rears of rent by. money order within 
such reasonable time in the circumstances 
of the. parti case that it can be 
expected to reach the landlord in the 
ordinary course before the expiry of the 
prescribed period, cannot be regarded to 


have failed to pay the arrears within 
the prescribed” ag (Case law dis- 
cussed). Ny {Para 10) 


- (B) Civil P. È (1908),. Order 6, R. 2 

— ` Pleadings. -Though liberal consi- 
deration is to be. given to the pleadings 
in our so as to allow every ques- 
tion to be raised and discussed in the 
‘suit, a plaintiff is not entitled to: relief 
upon:. facts. and ‘documents neither stat- 
ed nor -referred to in the pleadings. 
(1866-67) u Moo Ind App 468 (PC), Fol- 
lowed. - (Para 13) 

- O Houses and Rents — U. P.. (Tem- 


porary) Control of Rent and . Eviction -~ 


Act (3 of 1947), - Section 3 (¢c) — Con- 


struction materially: altering. accommo- 


dation — Mere. closing. of four out of 
five openings of a kothari and fitting 
-the rest with shutters cannot be consi- 
dered .to be material alteration of the 
form’ or structure. of the building. (Case 
‘law discussed). . 


(D) Civil P. C. (1908), Section 11 — 
‘Res judicata — Where in -a suit for 
eviction, from open- land, the tenant 
resisted’ the maintainability of the suit 
on ground of. absenee of permission of 
District Magistrate under Section 3 (1) 


.of U. P. (Temporary) Control of Rent 


-and Eviction Act by alleging that the 


leased premises included roofed ‘struc-' 


tures and in reply the landlord failed 
- to plead the maintainability of the suit 
‘without such permission under Section 3 
1) (€) of ‘that Act on ground of altera- 
on. of accommodation even though the 
alterations relied upon -in- subsequent suit 
for eviction .on that ground had already 
‘been. ‘effected and accordingly the suit was 


‘dismissed, the subsequent suit for- eviction 


‘on, ground of alternation of accommodation 
would be barred by principles of: rés 
judicata. (X-Ref: Houses & Rents : =~ U.P. 


HO/s oper / TU/SNV ` 


Ashraf, 


- (Paras 14, 20) _ 


26 AIL .--.. [Prs. 1-3] Moinuddin v Imam' Uddin. (G. S, Lal Jj . ALE - 
(Temporary) Control of ‘Rent and’ Evie- ~ 2 ` The facts ofthe case are brief- 
tion Act (3'of 1947), Section 3 (1) (e) ly these. The: appellant was, admitted- 

_ (Paras 21, 22) ly a tenant of the plaintiff-respondent 
Cases kiri: Chronological Paras Choudhry Mohammad Imamuddin ‘Ashraf, 


(1971) Second Appeal No. 93 of . Asuit for ejectment and- recovery ~. of 
1970, Die 4-2-1971 (All), .Wasim: = . arrears of rent was also filed by the 
Khe Shahid Ali . : 12 ` landlord, being- suit No. 201° of 1962, 
(i970) 1970 All LJ 1154 = 1970 All. in that- oa ee was that ier 
| Ram ` nancy T o ‘an oper: piece 
eau ae Ses gare tea a ag Tand. ea ea ae ar 
= 1069 Al -> premises co ed -not only of: ; 
ee ea. Dr ‘Jai Gopal but- also of ‘some’ roofed constructions 
- Gupta v. Budh Mal -18 on a part of the land and:so the U--P, 
4 : (Temporary): Control of Rént ‘and Evic- 
(1968) 1968. All WR mcy ‘167 (FB), 
-Mst. Indrasani v. Din Ali g tion Act (hereinafter referred to as the 
(1968) 1968 AN- wR (HC) 726, Beni .. , Act) was applicable -to the rented ác- 
Madh Nigam” v. Smit, Murti ay ‘commodation’ and’ thé’ suit could not 
aaho = therefore -have been: instituted“ by rea~ 
(1967) AIR 1967 SC 643 (V 54) = son of the bar‘created by Section 3. of 
oe ee SCR 836, Manmohan Das . the: Act In: AF suit- it was. found as 
vV. un Das stt a’ fact by the -appellate ‘court ‘that 
(1967) 1967 AN LJ 1039, Ratan. Lal ‘what had: been let. out to the tenant 
. v. Jagannath Prasad: ges Al” | wes an open piece of land along with. a 
(1966) 1966 All LJ 477. = 3 n- kothri and- latrine existing thereupon, 
WR HO 423, Raja Ram Gupta . and the: suit’ was therefore: barred by 


v. Har Prasad Bajpayi 


Section 3 aforesaid. . Therefore th 
(1965) 1965 AN WR. (HC) 211, Mis iS decreed for EN 


was decreed for a very small’ part 'of 


Iron - Syndicate (Private) , the rent -claimed, the 'rest- having been 
Ltd: v. Sidhnath ` as held ‘to “be paid-up: In the second 
(1964) 1964 AN LJ 148 = 1964 All": appeal-filed by the landlord in this court - 
‘WR’ (HC) 91, Zareef Khan v. - the matter was ultimately left.to ‘the 
` Mukhtar Ahmad |: ~ U2 special oath of the tenant who | stated 
(1964) 1964 All WR 0 612 = | . o special, oath that: the- tenancy.’ cover- 
'1964 All LJ 991, Jai: Dhawan v.’ `: ed a kothri and a latrine. ` The. second 
Padam. Sen R: appeal -was -therefore dismissed . on. 6-12- 


(1964) 1964 AI WR (HC) 616, Anup a5. 1966, 


Singh v. Chhaijan “oe The very next “day. a nation: of de- 
a961) 19861: AN LI 1 137, = 1961 aul mand of arrears ofrent and- ejectment 


WR (HC) 162, Sardat Bahadur -,3 was seht by the. landlord -to -the 
Mathur v. Kali- Prasad -Gupta 14 put again -a. fresh. notice of. ejectment 
“(1960) ATR 1960 All 747 (V 47) = . was later given -which was. served - on 
Te All LJ 522, . Raja Ram, Ye Ee ‘the: tenant on 17-1-1967. The -suit under 
10 appeal was: .then ‘instituted._ on 
(1960) y 1960. All LJ 459, Salia Ram ` i eth February, 1967: giving’ out -.the 
y. Moti Lal’ rented premises to .be a piece of land 
(1949) AIR 1949 All 265 v 36): = ~ with kothri having five Dars, that is. tò 
on All-WR (HC) 35, Behari Lal say, ve- shutterless doors. or gates. 
.Ram Swarup ©. . -22 The suit-for. eviction: was. said to. be 
(1923) ATR 1923. PC 26 (V 13) =. `.: maintainable. on .two -of the several 
50 Ind App 41, Venkatarayanim. -. eae on which a suit under Section 
Garu v. Venkata . Subadrayamma- of the Act can be: filed without. ob- 
Jagapathi _Bahadur Garu : - 12 se phe Eea i the Pane 
866-7) 11 Moo Ind App 468 = 9 >. agistra ese. grounds. were t 
a aoe 9 (PC). Mohurnend Zahoor. Ali - .the tenant had -failed to pay the arrears 
hea v. Mt Thakooranee Rutta : . ~of.rent for more than three months to 
' Koer . 43 the landlord- within one ‘month of the 


Bishun Sage and i al Singh, -for aeree -upon him of the notice of de- 


> mand and, -secondiy, that- the. tenant 
Appellant; D. Cr Sinha, for Respond ent. had, without the. permission in writing 


. JUDGMENT :— This. second appeffl of . the landlord, made constructions 
arises out of a suit .for.egectment and which had - ‘materially altered. the ac- 
recovery. of arrears‘ of one The suit commodation.:. A. sum, of Rs: , 1,260/- 
-was decreed :by Sri. R. Nigam.. 2nd: was claimed as arrears of rent and 
Additional Munsif, lee and; on damages for:.use and occupation re- 
appeal by the tenant, - the trial courts coverable upto the date of institution 
decree was maintained by Sri B. P: Sri- of the sult. 
vastava, Civil Judge -Malihabad, : Luck- 3. The suit was contested by the 
now. The tenant Moinuddin has come tenant. According to him he had not 
up in the second appeal. “failed to pay the arrears of rent de 


‘manded as 


that the 


1972 


he ‘had -sent . the rent. both 
prior to The. receipt of the:hotice of de- 
mand and thereafter by money orders 
but. the landlord has refused to accept 
the same. He also denied. having made 


any such construction as he had mate-. 


Yially, altered the accommodation. `. His 
third plea was that when -the first suit 
for .ejectment was filed the premises 
were in the same. condition im- which 
they were when the second suit was 
filed and because the landlord had. not 


taken the plea in- the first suit . that. 


the. suit was ‘maintainable: under. Sec- 
tion 3 of the Act .because of- material 
alteration in the- -accommodation, the 
claim on the ‘basis of material altera- 
tion was barred by the rule of 
structive res judicata. - 


4. The position in eg to pay- 
ment of rent was ‘this. It came to be 
admitted between’ the ‘parties that rent. 


which was unpaid by the time °the 


notice dated 7-12-1966 was given, that 
iş to say, rent payable upto the 


month of November; 1966, amounted ' to . 


_.The- ‘notice was ‘received 
on 10-12-1966. The 
tted’ by money~ order 
. 490/- on 27-11-1964 “and again a 
: sum ‘by money ‘order on` 9- 12- 
1966. “Both thé amounts ‘were accord- 
ingly sent’ before the receipt ‘of’ the 
notice, Both the ‘money ‘orders’ were 
refused by the landlord and: the amount 
remitted. came back to the tenant: After 
the receipt of notice and’ ‘after the re- 
turn of the amounts already sent under 
the ‘two aforesaid - money, ‘orders, . the 
tenant remitted. again by two money 
orders on 6-1-1967 ‘a total amount’ of 
Rs. 1126/-. there being one money order 
for ‘Rs. 600/- and the other for Rupees 
526/-- The landlord refused ‘to ` -accept 
these money orders on 14-1- 1987 ` and 
the monies came back to‘ the” tenant, 
Since there is no evidence that the said 
two money orders were taken by- the 
Postman to the landlord prior to’ 14-1- 
1967 also, Meas ae he Sead for: the 
purpose of the case that ‘they were 
first taken ‘to him on 14:1-1967. The 
controversy, which arose. for decision 
was: whether. the money orders for Rs 
600/- and. .520/- . 
reached before the landlord. by. 10-1-+ 
1967, the tenant was to be regarded as 
having failed. to pay the . arrears - with. 
in one month of -the notice of. demand. 
The trial court held. that the. defendant 
had not committed default in. the pay- 
ment. of rent because: he -had.:sent the 
game within reasonable time‘to reach 
the landlord before the expiry of the 
period. of .one month , from-.the receipt 
of. the notice. “The. appellate . 
however took a different „view: and. held 
the tenant had ` failed to. pay the 


Rs. 1 120/-:. 


` Moinuddin v. Imam Uddin . (G. S.:Lal J} 


con- 


not having . actually 
have. failed to` pay”. 


court’ 


[Prs.: 3-8] AIL 27 


arrears of rent ‘demanded within one 
month -of the notice of demand. 


5. 'As -to the making of construc- 
tions by thè tenant .so:as to materially 
alter the accommodation: both the courts 
held in favour of the landlord.. the 
trial: court ‘thought that because at the 
time of the taking of premises on rent 
ee was one kothri on the land while 


kothris, one tin-shed ` ‘and one latrine 
on the land, there was therefore mate- 
rial ‘alteration. The appellate court 
held | likewise. ` 


6.’ On the plea of res judicata 
n thé courts .held against the tenant. 


‘In the appeal it -has been 
ea by Sri Bishun Singh, learn- 
ed counsel for: the appellant, that the 
appellate court. erred in its decision on 
all the .three pleas which it had to 
decide. All the three pleas will there- 
fore need to be considered. each soe 

a -question: of law.: 


8. Clause (a). of | Section’ 3 as 


adie a’ situation in .which ‘a’ suit 


cari be instituted without the permis- . 
sion of: the District Magistrate runs 
thus:-—- L : 

“(aj that the “tenant is in arrears 
of. rent for more- than three months 
and -has . failed to pay the same to the 


landlord within. one month of. the ser- © 


vice upon him of a notice of demand;” - 
There is no- controversy about . more 
than three months’ rent having been 
recoverable from -the tenant, when the 
notice dated’ 7-12-1966 was given.’ The 
point | ‘in’ controversy is only whether 
the tenant “has failed to pay the same 
to the landlord”... It is now the settled 
view. which -has not been ` controverted 
in the appeal’ before me, that ft is not 
nece: that the landlord should have 
accepted the rent within one’ month of 
the notice of’ demand before it could 
be- said that the tenant -has not. failed 
to ‘pay- the arrears of rent to the land 
lord within the meaning’ of clause (a) 
quoted" above. It is undisputed that at 
least if the ‘rent is actually tendered to 
the landlord’ within the period _ of one 
month, ‘the-tenant cannot be said to 

‘See for example; 

Bench case Mst. In 

ve. -Din Ali (1968 AN- WR (HC) 167) (FB). 


‘As’ the provisions in S. 3 of _ the 
Act.show the scheme’ of the section in 
regard to institution of- suits for evic- 
tion -of. tenants by. landlords is that no 
suit can’ be instituted without. the per- 
mission of the District . Magistrate but 
in the- f certain objectionable 
conduct on the part.of the.,tenant as 
narrated in ` clauses (a) fo (© of sub 


28 All, .[Prs. 8-10] 


section -(1): of Section 3. a landlord. can 
sue his tenant for eviction ‘without the 
District Magistrate's permission. There 
is only clause. (g) in which the ques- 
tion of the tenant’s . -conduct does not 
come in. One of the expressly avowed, 
objects of. the Act. as. appearing . from 
its. préamble is.to prevent the eviction 
of tenants from residential. and non-re- 
sidential decommodation; Where. there- 
_ fore, eviction has-been permitted as an 
exception, the particular provision per- 
‘ mitting eviction needs . .be strictly. 
construed and -in the case of, any. doubt- 
ful meaning the, provision ‘has ‘to be. 
` interpreted in favour . of the tenant. 
Because it-is the tenant’s- conduct under 
clause (a) which permits‘ the ‘landlord 
- to file.a suit for his ‘eviction.’ the land- 
lord cannot by his own conduct. create 
for himself..a° favourable - situation. to- 
sue for eviction.: It is for this reason 
that even though rent has not “been 
actually received by--a landlord on ac- 
count of- his refusal:to accept the same 
upon its being tendered and. there . is 


no case of rent having been paid up,- 


the tenant is’ yet‘ held not: to have fail- 


ed to pay the same to’ the landlord. The. 


` Hability for ‘arrears of rent does not 
éease by the landlord refusing to ac- 


cept the rent when tendered and’ yet.. 
- the tenant is not` held -to have : “failed 


to pay”. : In other words. the expres- 
sion “has failed to -pay” has been. taken 
` to mean that the tenant has not default- 
ed in tendering the rent in arrears with- 
in one month of. me eee ‘of: neues 
of demand. ` ..: 


Es There | are. ` many. ways’ 
vogue of paying rent, and naturally ‘the 
question. whether’ a tenant. has. failed to 
pay rent - within the: meaning’ of clause 
(a) aforesaid arises before courts in 
diverse circumstances. One of the com- 
mon ways of. paying rent is by. money 
order, ? Even. ‘where- the tenant and the 
landlord. live in- the same ‘city the tenant 
sends rent by money ‘order either be- 
_ cause it-may be “for him 

mode of paying money or he may be 
ovércautious and may try to avoid a 
>- situation ‘in which upon tender in cash 
-of rent personally, to the: landlord. the 


latter has refused to accept“the same — 


and yet alleges that the. tenant, has fail- 
. ed. to pay rent’ 

heightened when the running of tenancy 
is not smooth and thé landlord wants 
to find out some method of ee able 
to evict his tenant. |, 


-The Transfer of Property “Act acs 
nót provide for any special manner: of 
paying: rent by- a tenant- to- the landlord. 
Payment by money order‘ ‘1s one’ of the 
re ‘ways: ‘of paving» rent If 
rent in arrears is: sent. by money order 

and - the money . ‘order ` is: taken -before 


Moinuddin: v. Imam Uddin 


ig 


a convenient ‘ 


Such ` a ‘situation is - 


(G.S. Lal J) ALE 


the -expiry of the period of one month- 
e date of service of notice of. 


from th 
demand upon the tenant- the tenant: is 
held not to have failed to. pay even 


though the. landlord may not have: ac-- 


cepted the money order :and ‘may have 
refused it. ‘In -fact. even where 


either ‘personally: or through: money 


order and the ‘personal tender is atr 
tempted: before the expiry of the period’. 


of one month ‘or. the - money. -order 
teaches .the addressee’s. place before: the’ 
expiry:.of one. month but the landlord 


. the: 
rent demanded is attempted. to' be paid’ 


is; not. fotind..and therefore the amount ` 


remains: unpaid, itshas* been held’..that 
the. tenant cannot be- T to have: 


failed to pay. «©: 


In -Raja Ram Gupta ; 
Bajpeyi. (1966 All LJ ATD. Dhavan, J. 
held that a tenant“ .can “claim -exemp- 
tion from the consequénces of non-pay- 
ment if. he, or his’ 


néss' for the’ purpose of making: pay- 
ment. but fails -to meet. him. 
ċase a.money order had been sent‘ and 
evidence... was _ given. tô Show, that” the 


Postman’ took” the money order to. the 


landlord's ‘place ‘of residence. within the 
Period of one month but -he ‘was. told 
that the addressee would. bë found. -af 
the place’ of his busin 
there and did not find him and later 
on the .. Postman. was, told that the 
addressee. had gone, dut’ “of station with 
the ‘result that the „money. order .was 
returned. This was not a case in which 
there was actual tender of the money to the 
landlord and return of the money on ač 


count of. his: refusal“. Yet the ‘decisfon': 


was in, favour of the tenant, ‘obviously 
because ` he had donë what he ` could 
be expected: to do. .sò as to enable the 
landlord to iget the rent ‘within the 


period ‘of .one month from “the: service ` 
-of notice of demand. , z 


: 10“ Tt has’ bean ey by Sit 
D. `C. “Sinha.” learned counsel for the. 
landlord respondent, that in the just 


. mentioned casé -the fact that the -money 
did not’ reach thè- hands of the -land-. 
Jord pe because -ofhis--own absence. 


his place of residence and: place 


of business: and’ not’ on account of any | 


fault of the tenant but where a ‘money 
ofder is:-not:taken‘at all within the 


prescribed period’ of ‘one. month before- 


the’ landlord-‘even though - he- is -avail- 
able - to accept ‘it,“it- must’ be regarded 
as-a case. of -the ‘tenant’ -having -failed 
to pay ‘the arrears within the preserib- 
ed “period. The’. argument . recognises 
that it is the’ conduct of the: tenant? 


which 'has-to`be judged. Reference has 


been. made to-a decision -of`'-this Court. 
in- Raja-Ram “v. "Bisram, (AIR: 1960 ‘AIF 
747) in “which where a compromise de- 


sar aa 


agent .goés. to. the: 
-landlord’s place . of ‘residence ‘or busis. . 


‘In - that. 


ess. and. he went. 
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cree directed lesser payment into eoutt 
within a. stipulated time in full- satis- 
faction but otherwise a larger -payment 
and.a money. order. sent by the” tenant 
within time.was received in the Court 
after. the stipulated date it. was . held 
that the condition in . the -decree was 
not satisfied as: the. post office:. was’. not 
the. agent of the: payee :and therefore 
it was. nòt- the date of -sending the 
money order but the date. of its receipt 
by the. court that . mattered. -No argu- 
ment- has been raised..on behalf- of the 
appellant: that the -payment of ‘money 
inthe post office ‘against’ a: money order 
amounts’ ‘to~payment to -the ad 

and: ‘theréfore:‘no question arises in ‘the 
instant case whether the post office 
can be regarded as -agent: of the ‘payee 


or not; but the case’ cited ‘is quite 


distinguishable. The payment into court 
within a. particular time.was an initial 
condition: for the. lesser amount: to -be 
paid within that time being accepted 
as payment in ‘full - satisfaction. The 
question whether. the -decree-holder was 
entitled to execute the decree. for. “lar- 
ger amount was to be determined with 
reference ‘to ‘the: fact whether Fa cles 
ser. amount had: been paid’ in. . 
within the stipulated time or not and 
not with reference ‘to any default on 
the part of -or the conduct -of, . the 
judgment-debtor.+. If the money was 
received in court. within ‘time it ‘was 
to: be deemed that there:.was full satis- 
faction of: decree but not. otherwise. 


What has to be considered with refè- 
rence to. clause (a) of Section 3 (1) of 
the Act is whether ‘the ‘tenant “has 
failed to pay” the, rent demanded with- 


in the period‘ of one month from the. 
service of notice. of demand and . this 


has tó; be- considered with ` reference 
to the object and’ purposes of. the. Act 
as mentioned“ earlier ` already. : In. my 


opinion, having regard to. “the said ‘ob-. 


jects and purposes, a tenant who. Temits 
the rent by money order ‘within. such 
reasonable ‘time. in: 
the particular case in which the. ` money 
order may in’ the ordinary course. be 
expected to reach ‘the. landlord,” should 
not be regarded’ -as . Having. failed ..to 
pay the “rent within . the . 
period. . If it does not reach the land- 
lord. within ‘that -period, it will, be -the 
default -of someone èlse - and | “not _ the 
tenant. oe fe 


Such a view has 
ready by- brother K.‘ B.“ Asthana, J. in 


Ratan Laliv. Jagannath . "Prasad, . (1967 - 


All. LJ 1029y- and: I respectfully ` agree 


with the «view taken in'-that- case In. 


the instant case even ‘before receiving 
the notice - the . ‘tenant ‘sent 
twice ‘by: money: “order. The. landlord. Tre 
fused to accept eher. of them.” If the 


. Moinuddin v. Imam “Uddin (G. S.. Lal J). 


.7~ in fact even earlier. 


court - 


the circumstances..of ` 


prescribed: 


been fake al- R 


Rs. 490/-. 
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“money orders’ had - been. accepted Ra 
980/- would have reached -the hands of 
the. landlord. . It is «true that a-sum. of 
Rs..-140/- : would. still. ` have remained 
unpaid and that would have. meant non- 
payment: of more than three months’ 
rent- but on 6-1-1967.: ‘But he took the 
care of: remitting. again not only 
the amounts which - had “been refused 
earlier -but also more .than the remaining 


-amount due, that is’ to say, a total sum 


of Rs. 1,126/- as against the sum. of 
Rs: 1,120/- recoverable. He sent ` the 
two money: orders on 6-1-1967. As the 
landlord: was residing in the city of 


` Lucknow ‘itself at a short distance from 


the tenant’s--place, the money ar 
could: very reasonably be. expected 
be ‘taken’. to -the landlord on 10-1- 1067 
If `no evidence 
had come. about the date of refusal it 
could very well have.: been presumed 
under Section. 114 of. the Indian Evi- 
dence Act that the money orders had 
reached the. landlord .by 10-1- 1967. In 
the circumstances of the case, there- 
fore.. there was timely remission of the 
arrears of rent by. the tenant for the 
payment of the landlord and he could 
not therefore be regarded as having 
“failed to pay”. the arrears demanded 
within ` the prescribed . . period, 


- IL. ‘Reference may. be -made . to 
two decisions ` cited’ by the learned ` coun- 
sel for the respondent. One is Saliq 
Ram. v.. Moti Lal (19860 All LJ 459) in 
which Oak, J. (as he then was) appear- 
ed -to interpret clause (a) of Section 3 
(1) of the Act as meaning that remit- 
ting of. rent by money order within 
time ‘was not sufficient. That was how- 
ever “a case where the trial court held 


` thatthe T M. O. with which the.rent was 


sent was‘ not sent within the. period of 
one ‘month* while., the first’ appellate 
court’ held * that the telegraphic money 
order ‘was sent within time but. the 
defendant failed to prove that the 
amount. was taken or tendered to the 
plaintiff - within’ time. ‘The : evidence 
produced only showed. that the. money 
order was refused by the plaintif on 
a date which was beyond the period of 
one month. The question whether the 
telegraphic money order was sent-with- 
in such due time as to enable it to be 
taken -to the landlord in the. ordinary 


‘course within the period of one month 


and. if so;:what would be its effect was 
not considered at all. -The decision is 
therefore not. directly. In’ point as it 
did not -decide the- question which is 
being considered in the instant case 
Where itis not: proved. that the tele- 
graphic. money -order was taken before 
the landlord within: one: month. of the 
demand . notice ‘or -that - it was‘ sent: in 
good™:time ‘so “as ‘to: have reached: ‘the 
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landlord. within the prescribed period 
in the ordinary .course no other con-. 
clusion would -be reached but that there 
‘was default. The other case is ' Beni 
Madho Nigam v. Smt. Murti: (1968 All 
‘WR (HC) 726). In this case no doubt S.N. 
‘Singh,- J. took the wiew that because 
the post office was not. the agent of -the 
landlord ‘so if there was negligence on the 
part. of the post. office in delivering the 
money in time, the. tenant was -toisuffer, 
I respectfully disagree -with the view 
taken _because, as stated earlier under 


clause {a)“of Section 3 (1). of: the Act; 


failure to pay is to. be judged with 
reference to‘ the conduct of- the tenant 
‘and not whether.the money has actual- 
ly reached .or not the hands of’ -the 
landlord ` within’ the - prescribed. period 
-ef one month a 


.. 42 - Learned Gin ‘for the àp- 
pellant as -contended. that the tenant 
cannot be regarded as ‘being im- default 
en another consideration as well. ~- Ac- 
cording `to him’ after ‘the landlord had 
refused to accept- the two money 
orders for Rs. 400/- each, one of which 
reached him before ‘the’ sending’ -of 
notice and the ‘other ‘after the sending 
of notice, the sending, of money order 
would have been a mere form as the 
landlord would ‘have ‘refused -to accept 
the „money as he actually did on the 
sum “of Rs 1 ,126/- being remitted to him 
by money order on 6-1-1967. Reliance 
has been placed on ‘the’ decision of. the 
Privy Council in Venkatarayanim © Garu 
v. Venkata. Subadrayamma _Jagapathi 
Bahadur Garu, (AIR ~1923' PC 26) . for 
the . principle underlying. his contention 
and “upon the decision. ‘of this Court in 
Wasim Khan v. Shahid Ali (Second 
Appeal No. 93 of 1970, detided on 4-2- 
1971 (All) by ‘a. Division Bench of ‘the. 
Court sitting at Lucknow) as a practi- 
cal illustration of the principle. ‘directly 
to a case relating to clause (a) ‘of Sec- 
tion 3 (1) of ‘the Act”: i 


.. > In. Wasim - Khan’s:. case Second. A 

peal No. 93. of 1970, D/- 4-2-1971 (Ab, 
the landlord “was .demanding rent at 
the rate. of Rs.. 25/- per month in spite 


tion 3-A of the : Act.: - Rents: .sent -.by 
the tenant from time: 40 time. at ‘the 
rate of Rs. 6/- -per ‘month had been -re- 
fused by .the landlord. :: On-‘the land- 
lord giving.. notice; of: ‘demand. -of rent 


at the- rate of Rs. 25/- per month, the. 


tenant did not send. the’ rent demanded 
or any lesser amount calculating the 
’ arrears at Rs. 6/- per month,. nor sent 
any reply to -the notice, 
arose ‘whether . the tenant: had. failed to 


pay the arrears- of rent ‘within one | 


month of- the service of notice of de- 
mand within the meaning of clause’. (a) 


Moinuddin v. Imam Uddin 


ing Zareef Khan: v,~ 


The- question . 


(G. S. Lal J.) ALR 


of Section -3 (1). Relying upon the 
aforesaid Privy: Council decision it was 
held that the sending of men at Rs. 6/: 
per month would have’ : 
formality as. it-was Reine: that the 

landlord. would „have. refused to accept 
rent spent at the rate of Rs 6/: per= 
month.and since: the demand at’ Rupees 
25/- per month was. not. warranted 
on, account of fixation” of. rent ac- 
cording to law. at.: Rupees - 6/- per 
month ahd the notice- was not. bona 
fide, the’. non-sending of rent’ as- de- 
manded or even the lesser amount: cal- 
culated -at Rs. 6/- ‘per ~month. did ‘not 
amount..to failure on the part of the 
tenant. to. pay -the “arrears . demanded; 


In “the. instant case- the money 
orders sent before the receipt of notice 
of demand . -were for. Rs:.980/- only. 
Though .-no- doubt -the: poet tae should: 
have accepted. that money in part-pay- 
ment of his:dues yet it- cannot be in- 
ferred with. certainty that if- the ‘tenant 
had sent: the whole amount- due, that 
is Rs.-1,120/-, after the service of de 
mand ` notice; ‘tthe. money . order. would 
have been: refused) even if-:same- had 
reached: within one. month of..the ser- 
vice of. notice- of demand. .:.The deci- 
sion cited :cannot, therefore be said «to 
help the appellant -on the alternative 
plea that he was under no obligation, 
after the refusal of the earlier money 
orders, to remit the rent again -after 
receipt..of notice..of demand, but -the 
principles on which the question of de- 
fault was judged in the said case helps 
the. appellant . as _the meaning of “failed 
to -pay” „was, judged’ in the context. of 
objects and. purposes .of the. Act 7 


- Another, ‘Single ' Judge” dedain” of 
this Court has also been’ cited by the 
learned ‘counsel for the appellant on his 
aforesaid alternative plea, the , same ‘be 


(1964 All LJ’ 148). 
not directly. on the point because the 
amount ‘remitted : before Treig “of. 
notice of - ‘démand.' ‘would, . accepted, 
have reduced. the arrears Te a` sum less 
than three months’ rent and after the- 
receipt of the demand notice the ‘tenant. 
had" enquired from' the counsel of the - 
landlord in view of the landlord's: ‘ear-: 
lier refusals to specify the manner’ in 
which the rént was to''be remitted: and 
if. the lawyer was prepared to accept 
it on behalf.of. his, client. No. -reply 
was given. by -the: lawyer- to the- tenant. 
It. was. accordingly held that the ap- 
pellant hany ‘not a to pay the -rent 


however supports- the iew that: it was 
on: the'’ basis of his . conduct - that . the 
tenant was: held. not to have failed to pay 


1972 Moinuddin v. Imam Uddin (G. 


even though he. did not- comply . ve 
the notice. of -demand.' ` 7 


13. Taking the second. “point `. “of 
controversy it will be useful.. to re- 
produce clause (c). of .Section $. 
the Act on which the claim ; of. right. 
sue . without.. the ` District ‘Magistrate's 
permission i$ additionally based. ` . Thè 
clause Teads: — 

“(c) that the tenant has, without 
the permission, in writing of, the land- 
lord, made or: permitted ‘to’ be made. 
any. such construction ‘as, in the opi- 
nion of the court, has, ‘materially altered 
the’ accommodation. or is’ likely súbstan- 
tially to diminish its, walue:” 7 
Before proceeding to. consider the ques- 
tion of the application of the above 
clause to the facts of ‘this case; it may 
be. stated that both the courts below 
have misdirected themselves in. ` dealing 
with’ this second point “of controversy. 
They have travelled outside the. .plead- 
ings and ‘based their conclusions on 
oral évidence detached’ ‘from’ the actual 
point’ of controversy. It is-settled law 
that ‘though’ liberal consideration to 
pleading is to be given - in -Indian courts 
so as to ‘allow every’ qiiestion. to be- 
raised and discussed in the ‘suit yet” a 
plaintiff ‘cannot be -entitled: to relief 
upon ‘facts and -documents< neither ‘stated 
nor: referred: to in the: pleadings: vide 
Mohummud- Zahoor ` Ali:-Khan v. Mt. 
Thakooranee Rutta Koer, (1866-7) 1 Moe 

Ind App 468- (PC). © < 


. In the instant case it was ~stated 
in paragraph 7 that.the -defendant had 
made “material ‘and substantial . altera- 
tions and. additions -in the aforesaid 
kothri Inasmuch as that he has closed 
the four Dars and put a fifth Dar.” -The 
entire case of material alteration.. was 


thus founded upon the closing of four ` 


Dars. and putting “a door’ in the fifth 
Dar of the Kothri let out.. It wás only 
with reference to’ this -alteration , that 
the question whether the defendant's 

case was covered by clause (c) of Sec- 
tion 3° (1) reproduced above “had to be 


judged, The ‘decisions of’ both. the 
courts on the point  aré vitiated by 
ignoring the ‘principle of confining dis- 


putes ` to those emerging. out “of ‘the 
pleadings. - “Tt”. therefore ` needs- to be 

ied whether the aforesaid còn- 
struction in- the form- of closing up 
four open Dars and putting’ up door 
frames. and ‘shutters in 
amount’ to materially altering the ac- 
commodation. In_ this connection `cer- 
tain decisions of ‘our High Court’ arid 
‘one decision of the ‘Supreme Court have 
been cited and they ° examined. 


I8 The earliest - case.: is Sardar 
Bahadur “Mathur v. Kalt :Prasad Gupta, 
(1961 AN LJ 137) decided- by A. P.-Sri- 


S. Lak J)... 


‘and “security cannot be 


the fifth “Dar - 
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vastava, J. In that case the criterion 


laid: down’ for determining whether - the 
constructions .had materially -altered the 


-accommodation- was whether. they had 


affected the form or structure of the 
building’ and-in any- way they were 


- sich which could not be prevented: by 


an-.injunction: nor could any damages 
be “claimed for. their erection. . In the 
instant case the -tenant has’closed open 
Dars or gates -by filling them with 
brick work and in the fifth Dar-he has 
attached „shutters. - The’ kothri is--still a 
Kothri and the difference. simply is that 
instead> of having: five openings it has 
only -one now and that too with shut- 
ters.: It is nowhere alleged that any 
foundation : had -been laid under -the 
ground or, the brick .work cannot be 
removed. easily and- quickly or the door 
frame: and shutters cannot be removed 
easily. The alteration is of course there 
but it has not affected the form or 
structure of the building and cannot be 
regarded ‘as. material alteration,” nor 
could:..it -have been possible . for the 
landlord: to prevent .the said. alteration 
by am: injunction or. to claim damages 
for ‘the erection. ; 


Under Section 108 of the Transfer 
ot- Property., ‘Act, which governs the 
rights “and liabilities of the. lessor and 
the lessee’ in the case of a lease of įm- 
moveable property, clause (p) only states 
that the lessee must not, without the 


. lessor’s consent, erect) on the property 


-permanent structure, except for 
ses. The brick work 


any 


agricultural purpo: 
-which hds been made to close the doors 


for more convenient enjoyment of the 
leased- accommodation and for privacy 
regarded as 
permanent. construction unless the’ same 
is not easily removable’ which is not 
the ‘case of the - landlord. 


- 15.. In- the (next case Jai. Dha- 
wan v. Padam Sen, (1964 All WR (HC) 


-612) it was . laid down that the words . 


“material alteration” must be- interpret- 
ed with common sense and not.~so as to 
make reasonable enjoyment ‘of accom- . 
modation impossible for a tenant. It 
was. held that construction of a roof 
ever a part of terrace did not amount 
to „material. alteration. Referring to 
the- principles laid down in the afore- 
said case of Sardar Bahadur Mathur v. 
Kali Prasad Gupta, the learned Judge 
observed that though he subscribed to 
those principles but he would like to 
add that.. they were ‘not exhaustive. 
The..same learned Judge held in’ Anup 
Singh v. Chhajjan, (1964 All WR (HO) 
616) that the conversion of the Kotha 
from kutcha to. pucca did not amount 
to a- material alteration as it would, 
only be fhe ee with ‘better 
material. ies 4 s g 


o 
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: 16. The next case is M/s:. Delhi 
Iron Syndicate (Private) Ltd: v. Sidh 
Nath, (1965 All WR (HC) 211). In this 
case a wall existing between two. rooms 
was demolished ‘and the. two rooms 
were converted into-a single big room. 
- It: was held that the act. of demolition 
' of: the. partition wall’ amountéd to con- 


‘struction within thé.. meaning of Sec-- 


tion -3 (1). (c) -of the Act because in such 
process the existing; wall had to- be 
pulled ‘down and -that portion of'.the 
roof’ on which*the partition wall rested 
‘had tò be mended and the floor space 
on which. the partition stood had to be 
levelled.. -AlL these ‘works cumulative- 
ly amounted: :to~ construction and -the 
conversion: of two. rooms ‘into. a ‘single 
big room amounted to material altera- 
tion-in the accommodation... The case is 
not in point as :no alterations: -of that 
‘nature have. been mäde:. ; i 


17. “The next.: case. I Manm na 
Das v.- Bishun Das, (AIR 1967 SC. -643). 
- In. this case-it was. laid down ‘that the 
question whether‘ there has been mate- 
:-Tial ..alteration. depends upon -.the,. cir- 
cumstances of each case; -that altera- 
tions may not amount.to.an unreason- 
able use of leased. premises or. constitute 

a change in the purpose of the lease but if 
they have ‘the effect. of altering the form 
and structure of the premises. they: would 
be, material ‘alterations. It. was observed 
i “material ,altera- 


mean. important ‘alterations, “such - as 


` those which „materially or.. substantially 


` change the front or the. stricture’ of 


the... premises. ‘Judged .eyen.. with fe- 


ference~ to this meaning alteration | in 
the instant case would not bë covéred 
by, the Cres “material: alterations” 
as there 
change in Pa front ‘or structure of ‘the 
accommodation let ‘out... The Supreme 
Court Held in that particular case “the 
- alterations to have been- material but 
the alterations consisted in: lowering the 
level of-the ground floor by ‘about 14ft 
ʻ by excavating ‘the earth therefrom and 
putting up a new floor, the: consequent 
lowering of the front door and putting 
up instead a larger: door lowering cor- 
respondingly .the height of the Chabu- 

so as to bring it on the level' ‘of 
the new door-step; the lowering of 


- the’ base of the staircase entailing “the ` 
addition of new’ steps' thereto and cut- : 


ting ‘the plinthband on Padre the door 
originally rested so as to bring the ‘en- 
trance to the level of the new Hoot: 


- 18.- ` There is: next the case,.. Dr. 
Jai>*Gopal Gupta v. Budh. Mal, (1969 
Al -LJ 477) decided by. a Division 
Bench of this Court. ' In this case the 
tenant had not touched the house which 


` Moinuddin v.. Imam Uddin- 


- single- shop... 


.case is not of that nature. . 


(G. S. Lal J) ALR. 
had heen let out to him. He had how- 


ever added two rooms on a portion of | | 


the courtyard,. these being a kitchen 
and a ‘bath-room.~’ . They” appeared to 
the Court to be- necessary for the pro- 
per and convenient ‘use of the house let 
out to him They had. no foundations 
although they “are built’ up. with .pucca 
bricks ` and had ' been’ plastered: with 
cement. They could be demolished any 
time without ‘causing- any damage to 
the - accommodation: ‘The -Court also 
‘took’ notice of the fact that the tempo- 
rary character of those’ rooms ‘was also 
‘evinced by. ‘the “tenant’s use of- a side 
of .a bed as a “Support, for one “of ‘them. 
They occupied’ 'a’ small portion “in the 
court-yard.:-On these facts it was held 
that the constructions made could ‘not 
be regarded ag materially - altering: the 
accommodation. ` Judged by’ the - view 
taken in this Division Bench ` case, the 
case of the appellant ‚before me, stands 
on a: such safer ground, 


-19.-, The last. -in Kishan Lal 

“Ram Baboo, (1970. AN LJ +1154). 
Here -again- it ,was a case of. pulling 
down a partition. wall between two 
shops and converting. them . into a, big 
It was - stated . that. the 
‘change. had the effect. `of- -making | the 
leased accommodation .lose -its -original 
identity and conyert it into-a different . 
accommodation, and it was. therefore ' the. . 
case of material alteration. - The instant 
=. 20. In ithe -result -in my opinion 
the construction in.,this case does > 
amount ‘to :a material -alteration - 
clause: :.(c) of Section. 3 (1) of..the 
cannot: ‘therefore be availed.. of: by 
respondent to institute a aut. for ` 
appellants eviction. “ 


no - material . or - substantial: -. 


21.: : - Coming to: the third aint ‘of 


‘bar to ' reliance . on the..said člause (c) 


by the principle` of res judicata,, it may 
-be stated. that’ the decision of the courts 
below .is. again vitiated by consideration 
of statements.made in the witness-box 
by the. appellant . in: . disregard’ of... the 
pleadings.. The landlord had- sued on 
the basis.that the tenant had _ closed 
four Dirs of the’ Kothri.let out . and 


chad put a door in the fifth Dar. .So 


Tar- as the. fact part .of the defendant’s 


-plea was concerned, the courts below 


had to.-examine whether these construc- 
tions had been made ‘before .the’ institu- 
tion .of the. first suit or thereafter and . 
in case, they were. found ‘to have. been 
made- before the institution öf- the’ first 


‘suit then it was, furthèr to be decided 


‘whether failure to make. the said con- 
structions as a ‘ground for the right to. 
sue for eviction without -the . District 
‘Magistrate’s permission had- the effect of 
barring . a fresh’. suit . DE eviction ‘on 


not}. — 
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that ground by the principle of construc- 
tive res judicata. It is evident from the 
statement of the plaintiff-respondent in 
the witness box that the construction 
in the form of closing of four Dars and 


putting up a door in the fifth Dar had. 


been made before the first suit had been 
instituted and therefore there arises the 
need of determining the legal question 
whether in the second suit the plaintiff 
cannot raise the question of material 
alternation in’ the rented premises 
closing four Dars and putting up a door 
in the fifth Dar. : 


22. Learned counsel for the rese 
pondent has argued that the suit instie 
tuted in 1962 was based on the asser- 
tion that the tenancy was in respect of 
open land only with the result that the 
application of the U. P. (Temporary) 
Control of Rent and Eviction Act was 
not attracted and that even when the 
defendant pleaded that the tenancy in- 
cluded roofed structure, there was no 
obligation upon the tenant to take up, 
by filing a replication or amending the 
plaint, an alternative plea that if the 
Act applied a. suit was still maintain- 
able because of the tenant having 
materially altered the accommodation 
within -the meaning of Clause (c) of Sec- 
tion 3 (1) of the Act. It is not possible 
to accept this argument. The law does 
not envisage multiplicity of suits in the 
form of a suit being filed on one ground 


and if that ground fails a second suit 


being filed on another already existing 
ground for obtaining the same relief. Alf 
the grounds need to be taken- in support 
of the relief which a plaintiff claims, 
the respondent could have sued the ap- 
jpellant on the basis of tenancy of open 
land and he could have further pleaded 
that even if the Act was found to govern 
the tenancy he had right to sue to evict 
the tenant on the ground of material al- 
teration in the accommodation. At any 
rate when the tenant took up the plea 
that the tenancy included roofed struc- 
tures the plaintiff was bound to plead, 
in case he wanted to rely on the con- 
structions made by the tenant as enabl- 
ing him to get over the bar to the insti- 
tution of suit for eviction created by 
Section 3 of the Act, that the defendant 
had made. material alterations in the 
leased accommodation. 


Section’ 11: of the Code of Civil Pro- 
cedure bars the trial of any suit or issue 
in which the matter directly and sub- 
stantlally in issue has been directly 
and substantially in -issue in a for- 
mer suit. between’ the same parties, 
Explanation 4 in the sections lays 
down that any matter which might 
or ought to have been made ground of 
defence or attack in such former suit 
shall be deemed to have been a matter 
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directly and substantially in issue in 
such suit. Thus the question whether 
the suit for eviction was maintainable 
on the ground of material alteration in 
the accommodation would be deemed to 
have been a matter directly and sub- 
stantially in issue in the former suit and 
since that sult for eviction was dismiss- 
ed it will be taken that the question 
whether the defendant had made mate- 
rial alterations in the. leased accommoda- 
tion within the meaning of Clause (c) of 
Section 3 (1) of the Act had been decid- 
ed against the plaintiff landlord. 


A relevant precedent cited on behalf 
of the appellants is Behari Lal v. Ram 
Swarup, (AIR 1949 All 265) decided by 
a Division Bench of this Court. The 


was the sole owner of the property and 
B was merely a servant. Accounts were 
asked for from B. It was further alleg- 
ed that B was falsely setting up partner- 
ship with his father which if existing was 
dissolved by the father’s death on 30-3 
1935. No reference was made to an 
agreement of partnership dated 6-3-1935 
but it was further prayed by A that the 

ership be dissolved between him- 


partn 
“self and B if it were held still to be exist- 


ing. B in his written statement claim- 
ed to be the sole owner of the property 
and stated that as a certain amount. was 
found due to A’s father as a creditor an 
imperfect agreement of partnership was 
entered into between A’s father and B 
on 6-3-1935 but that it was never ex- 
ecuted and they were never partners. 
In that suit B was held to be the sole 
owner of the property and it was fur- 
ther held that A not having referred to 
the partnership -agreement in his plead- 
ings could not rely on it and hence there 
was no partnership between A and B. 
Subsequently A filed a suit alleging an 
agreement of partnership entered into 
on’ 6-3-1935 between himself and B and 
giving out that--he had served a notice 
of its termination on B. The suit was 
for money due to him after accounting 
and in the. alternative A prayed for dis~ 
solution of partnership in case its dis- 
solution was not braved, In that subse- 
guent suit B pleaded the finding in the 
earlier- suit to operate as res judicata. 
barring A’s claim to be partner with B- 
by virtue of the agreement dated 6-3- 
1935. It was held that on account of 
Explanation 4 of Section 11 Civil 
Procedure Code A’s claim was barred as 
he ought to have pleaded the agreement 
in his earlier suit for dissolution of part- 
nership. It will thus appear that the 
claim .of right to institute a suit on. 
Clause (c) of Section 3 (1) of the Act is 
barred by the principle of res judicata, 
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23. In the result the appeal 
needs to be allowed and is hereby allow- 
ed with costs and the suit of the respon- 
dent is dismissed in so far as the claim 
for ejectment is concerned. The appel- 
lant shall also get his costs of the two 
lower courts in'so far as the same relate 
to the claim of the respondent for eject- 
ment of the appellant. 


2 Appeal allowed. ` 





AIR 1972 ALLAHABAD 34 (V 59 C 7) 
SATISH CHANDRA AND A. K. KIRTY, JJ. 

Union of India, Appellant v.. M/s. 
' Ghaziabad Railway Station, Respondent. 

F. A. F. O. No. 75 of 1967, D/-18-2- 
1971, from order of Sushil Kumar, Civil J. 
Meerut, D/- 13-9-1986. 

Arbitration Act (1940), S. 30 (a) — 
“Has misconducted himse -— Making 
award accepting the claim made by one of 
the parties before the Arbitrator but with- 
out affording notice of that claim and oppor- 
tunity of a hearing to the 
amounts to judicial misconduct. 


(Para 4) 
- Gur Pratap Singh, for Appellant; S. S. 
Bhatnagar, for Respondent. 
SATISH CHANDRA, J. :-— This appeal 
is directed against an order setting aside the 
award. ei 
2. M/s. Ghaziabad Railway Station 
Co-operative Labour Contract Society, ob- 
tained a contract for loco coal handling at 
the Ghaziabad station from the Northern 
Railway. Disputes arose - between the par- 
ties. ‘The General Manager Northern Rail- 
way, in accordance with the Arbitration 
clause in the agreement, appointed Sri R. C. 
Tandon, an officer of the Railway, as an 
Arbitrator, by an order dated 7-8-1964. The 
Arbitrator gave an a in favour of the 
Railways, on 5-4-65. The Railway authori- 
ties moved an application under Section 14 
of the Arbitration Act, praying that the 
award may be made the rule of the Court, 
and a decree be passed for Rs. 58,088.60 
against the aforesaid Society. The Society 
filed objections under Section 33 of the 
Arbitration Act. The learned Civil Judge 
upheld the objections and set aside the 
award. He found that the Arbitrator did 
not serve either a copy or any notice of 
the claim made by the Railway authorities 
before him on the Society. He was guilty 
_ of judicial misconduct, and the award 
was as such vitiated. i 


3. It appears that in August. 1964 
the Arbitrator a nonas a e Sa 
clety requiring it to Hle its c efore the 
Arbitrator by 28.8.64. Copy of this 
notice was also sent to the Divisional Superin- 
tendent, Northern Railway. - Thereafter the 
Arbitrator sent several notices requiring the 
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Society to file its claim petition before him 
by the given date. Copies of these notices 
were .sent to the Divisional Superintendent, 
Northern Railway. In spite of these notices, 
the Society did not lodge any claim petition 
before the Arbitrator. Then on 12.11.64 
the Arbitrator sent a letter to the Divisional 
Superintendent informing him that the So- 
ciety has filed no claim petition and direct- 
ing him to appear -on 23-11-64 to put u 
their case before the Arbitrator. A copy o 
this letter was sent to the Society also. On 
23-11-64, the Divisional Superintendent 
ar pont to have lodged a claim petition on 
behalf of the Railway before the Arbitrator. 
No copy of this claim, or any informa- 
tion of its details, was served on the Society 
either by the Divisional Superintendent or 
by the Arbitrator. The Arbitrator did not 
call upon the Society to meet this claim, 
with the result, that the Society had no 
notice of the made by the Railway. 
The Arbitrator fixed 7.12.64 for hearing. 
He sent a letter to the Divisional Superin- 
tendent informing him of this date and ask- 
ing him to appear with the original docu- 
ments; a copy of this letter was sent to the 
Society. It is noticeable that even at this 
stage the Arbitrator did not apprise the So- 
ciety of the claim made by the Railway, nor 
did he inform the Socie to appear and 
contest the claim. The Arbitrator héard the 
Divisional Superintendent on 7.12.64 ex 
parte, and closed the hearin Thereafter 
e gave the award on 5-4-65. $o 


4. These facts clearly show thai 
the Society had no notice of the claim made 
by the Railway before the Arbitrator. The 
Arbitrator gave his award accepting the 
claim of the Railway without affording thej. 
Society an opportuni of hearing. He thus 
transgressed the principles of natural justice 
and was guilty of committing judicial mis- 
conduct. The Court below was justified 
setting aside the award. ` 


5. The parHes filed affidavits. The 
case of the Halay authorities was that the 
representatives of the Society did not appear 
before the Arbitrator on any of the dates. 
The President and the Secretary of the So- 
ciety stated that they appeared before the 
Arbitrator on 28rd November 1964 as well 
as on 7th December, 1984 but they were 
told that their presence was not required 
and that they could go. If the case of the 
Railway authorities is accepted,. it is clear 
that the Society had no opportunity of hear- 
ing at all, If the case of the Society's re- 
nara is accepted it is clear that the 

ociety’s representatives were not. permitted 
to participate in the heine In either case 
the violation of the principles of natural fas- 
lished. 
has no merits and is 
` costs 


tice is daly estab 
6. . The a 
accordingly dismissed with . 
Appeal dismissed. 
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AIR 1972 ALLAHABAD 35 (V 59 C 8)° 
R. B. MISRA, J. i 

Padam Lal Bhatia, Petitioner v. Dy. 
Director of Consolidation, U. P. Lucknow 
(Camp Basti) and others, Respondènts. 

Civil Misc, Writ No. 4187 of 1969, 
D/-26-8-1971. 

(A) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 of 
1951), Section 12 (1) — “Cultivation of 
the land by such thekedar personally” 
— In order to attract provisions of Sec- 
tion 12 firstly the land has to be under 
the personal eultivation of a person on 
the first of May, 1960 as a thekedar and 
secondly the theka must have been made 
with a view to the cultivation of the 
land by that person personally. If either 
of these two conditions is not satisfied, 
he cannot be deemed to be a hereditary 
tenant under Section 12 (1). 

(Paras 10, 13) 

Where the whole tenor of a lease 
deed indicates. that the grove land was 
given primarily for the purpose of col- 
lecting the fruits thereof from year to 
year on payment of Rs. 325/- per year 
for a period of nine years, and the the- 
kedar was required to supervise the 
grove, to plant. new trees in place of old 
and dried up trees with the specific per- 
mission of the lessor it could not be said 
that the land was given on Theka to the 
thekedar for: the purpose of cultivation. 
The nature of the grove would not be 
changed merely because some vegetable 
was permitted to grown in the 
vacant portion of the grove or when the 
trees were not fully grown. 

(Para 12) 

(B) Tenancy Laws — U, P. Tenancy 
Act (17 of 1939), Section 2 (24) — The- 
kedar: — Section 2 (24) clearly contem- 
plates that a Thekedar must be the lessee 
of the rights in the land of a proprietor. 
If no interest or right had been created 
in favour of a person in the land under 
the lease deed in question, he cannot be 
a Thekedar. (Para 15) 
`~ (©) Tenancy Laws — U, P. Zamin- 
dari Abolition and Land Reforms Act (1 
of 1951), Section 13 (2) (b) (i) — Claim 
for being hereditary tenant — Section 13 
is subject to the provisions of Section 12, 
and before the benefit of Section 13 (2) 
(b) (i) could go to a person, he has to 
prove that he was in personal cultivation 
of the land as a Thekedar. If a person 
is not a thekedar but merely a licensee 
of a grove land, Section 13 will have no 
application to his case. 

(Paras 15, 19) 


(D) Tenancy Laws — U. P. Consoli 
dation of Holdings Act (5 of 1954), za 
tion 35 (2) — Appeal before Deputy Dir- 
ector — Unless the finding recorded. by 
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the Assistant Settlement ‘Officer (Con- 
solidation) was set aside by the Deputy 
Director of- Consolidation, he would be 
deemed to have affirmed the finding of 
the Assistant Settlement Officer. 
(Para 22) 
(E) Constitution of India, Article 226 
=- Interference on finding of interpreta- 
tion of. document — Even: if the docu- 
ment in question was- capable of two 
interpretations and thè authorities below 
have accepted one, which is rather plau- 
sible and not unreasonable, the mere fact 
that there could also have been another 
interpretation would be no ground for 
interference in exercise of the power 
under Artiele 226. 
- (Para 25) 


Referred: Chronological Paras 


Cases 
- (1967) AIR 1967 SC 1124 {V 54) 


= (1967) 1 SCR 93,-Girijanan- 
dini Devi v. Bijendra Narain 


~ Chowdhary 
(1959) ATR 1959 SC 1262 (V 46) 
== (1960) 1 SCR 368. Associated 
Hotels of India Ltd. v R.-N. 
- Kapoor . 24 
(1940) 1940 RD 14 (BR) 
Bechan Singh v. Ram Sagar 
. Singh 29 
Inamul Haq, B. A. Kazmi, Rajesh- 
wari. Prasad for Petitioner; Ram Awadh 
Misra, Harihar Pd. Dube, Sridhar Ashok 
Mohiley, and Standing Counsel, for Res- 
pondents. 
ORDER:—- This is a petition under 
Article 226 of the Constitution It arises 
out of a consolidation matter. 


2 - The dispute between the 
parties relates fo certain plots. All the 
plots in dispute are contiguous and con- 
stitute one whole with an area of 6 
bighas, 6 biswas and 14 dhurs. They 
were admittedly owned by Smt. Dulahin- 
Manik .Rajkumari, Respondent No. 5. It 
appears that by a deed dated 15th Nov- 
ember, 1949 Padam Lal Bhatia, the peti- 
tioner, obtained possession over the ‘land 
in dispute. for a period of nine years 
commencing’ from 1357F. to 1365F. 
This deed was termed as a Theka. The 
main stipulations in the deed were: (i) 
the Thekedar had the right to utilize the 
fruits of the grove; (ii) he could plant 
new trees at the expense of the lessor 
in place of fallen or dried up trees only 
with the permission of the lessor, and 
(ii) he could grow vegétables on the 
vacant Iand and had generally to look 
after the grove and the compound. The 
Thekedar under the deed, was required 
to pay a sum of Rs. 325/- per year, and 
in case of default he could be ejected on 
one month’s notice. The Thekedar had 
also to supply certain quantity of fruits 
every year to the lessor. ‘This deed is 
the bone of contention between the 
parties. © 
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3. It appears that. prior to the 
institution of the proceedings before the 
consolidation authorities there were 
three other litigations between the 
parties. Respondent No. 5 had to file 
Suit No. 28 of 1952 against the petitioner 
for his ejectment. That suit. culminated 
in a compromise between the parties, 
whereunder the petitioner was allowed 
to continue in possession over the plots 
in dispute on cordition that he did not 
defy the terms of the deed. The peti- 
tioner, however, appears to have contra- 
vened the terms of the deed in spite of 
the compromise, as A- result of which..an- 
other suit (No. 375 of 1955) had to be 
‘filled: against him’ by respondent No. 5 
on 30th April, 1955, for the ejectment of 
the petitioner and for the recovery of 


damages. This suit was decreed by the. 


Munsif During the pendency of. the 
suit the village in question was brought 
under consolidation operations and a no- 
tification under Section 4 of the U. P. 
Consolidation of Holdings Act was pub- 
lished on 19th March, 1960. But the 
learned Munsif did not stay the proceed- 
ings, and chose to decide the case. The 
petitioner preferred an appeal against 
the decree passed by the Munsif, OS hich 
was dismissed by the learned Judge on 
80th January, 1961. In pursuance of the 
decree in her favour respondent No. 5 
also obtained on. The petitioner, 
however, preferred a Second Appeal 
before this Court. This Court also af- 
firmed the decree of the -lower ap- 
pellate Court but so far as the claim for 
possession was concerned, r was abated 
under Section 5 of the Ù. ps Consolida- 
tion of Holdings Act. 


4. There was yet sauities m 
ceeding under Section 240-G of the U. 
P. Consolidation of Holdings Act (U. P. 
Zamindari Abolition and Land Reforms 
Act ?} in which compensation was award- 
ed to respondent No. 5 on the footing 
that the petitioner had become Sirdar of 
the land in dispute. 


5. As the name of the petitioner 
was recorded in the basic year as Sirdar 
in respect of most of the plots and as 
Bhumidhar in respect of one of the 
plots, an objection was filed by respon- 
dent No. 5. She claimed to be the Bhu- 
midhar of the plots in question and 
alleged that the petitioner had no right 
or interest, in the property. and was not 
a Sirdar or Bhumidhar thereof, and the 
basic year entry should be expunged, - 


6. The claim was resisted by the 
petitioner on the ground that- he had 
acquired the rights of a hereditary 
tenant under Section 12 or 13 of the 
U. P. Zamindari Abolition and Land Re- 
forms Act inasmuch as respondent No. 5 
had granted in his favour a Theka for 
the purpose of cultivation and the peti- 
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tioner had actually been in cultivatory 
possession of the land on all relevant 
dates, namely, on the first day of May, 
1950 or on the date immediately preced- 
ing the date of vesting. 

7. The Consolidation Officer al- 
lowed the objection of respondent No. 5 
and directed the expunction of the name 
of the petitioner from the papers. On 
appeal by the petitioner the Assistant 
Settlement Officer (Consolidation) also 
affirmed the order of the Consolidation 
Officer. He held that the land in dis- 
pute constituted a grove and still retain- 
ed the character of a grove; that the lease 
was given mainly for maintaining the 
grove and collecting its fruits; it was not 
given for agricultural purposes at all; 
that though the petitioner had been cul- 
tivating -a major porter of the plots in 
dispute, it was in infringement of the 
conditions of the deed; and that 
status of the petitioner was only that of 
a licensee. Feeling aggrieved ‘by the 
order of the Assistant Settlement Officer 
(Consolidation) dated 21st July, 1962, the 

etitioner went up in Second Appeal 
efore the Deputy Director of Consolida- 
tion. The Deputy Director of Consolida- 
tion also dismissed the Second Appeal 
and upheld the order of the first appel- 
late Court by his order dated 21st June, 
1969. He also endorsed the finding re- 
corded by the Assistant Settlement OM- 
cer that the land in dispute. constituted 
a grove. He further found- that the 
lease was not a Theka for cultivation 

purposes, The cultivation carried out © 
by the petitioner was ` surreptitiously 


done and that is why respondent No. 5 


had to initiate legal proceedings against 
him. He also held that the petitioner 
could not acquire hereditary tenancy or 
Sirdari rights in the land because the 
lease was not for cultivation. 


8. The petitioner also filed a re- 
vision against the order of the Deputy 
Director of Consolidation dated 21st June, 
1969, but in view of the recent decisions 
of this Court no revision lay and the 
same was dismissed. The petitioner has 
now challenged the orders of the conso- 
lidation authorities by the present writ 
petition, 


9. The sheet anchor of the peti- 
tioner has been Sections 12 and 13 of the 
U. P. Zamindari Abolition and Land 
Reforms Act. According to the peti- 
tioner, the land in question was given 
to him for the purposes of personal cul- 
tivation and he had actually been per- 
sonally cultivating the land on the Ist 
of May, 1950. so he acquired the rights 
of a hereditary tenant, and, after the 
date of vesting rights of a Sirdar. Al- 
ternatively he argued that if for some 
reason Section 12 of the Act was not 
applicable to the facts of the present 


1972 


case, he would still acquire the rights of 
a hereditary tenant under Section 13 (2) 
(b) of the U. P. Zamindari Abolition and 
Land Reforms Act. It would, therefore, 
be desirable to read the two sections at 
this stage. - . 

9-A. Section 12 (1) of oe U. P. 
Zamindari Abolition. and Land Reforms 
‘Act reads thus:— 

“Where any land was in the per- 
ae cultivation of a person on the Ist 
day of May, 1950, as a thekedar thereof 
and the theka was made with a view to 
the cultivation of the land by such the- 
kedar y, then notwithstanding 
anything in any law, document or order 
of Court, he shall be deemed to be a 
hereditary tenant thereof entitled to 
hold, and when he has been ejected from 
the land after the sald date, to regain 
able to as a hereditary tenant thereof 

ee to pay rent at hereditary rates.” 
ection 13, so far as is material for the 
Same case, reads thus:— 

“S. 13 (1):—- Subject to the provi- 
sions of Section 12 and sub-section (2) 
of this section, a thekedar of an estate 
or share therein shall. with effect from 
the date of vesting cease to have any 
right to hold or possess as such any land 
in such estate, 


(2) Where any such land was in the 
personal cultivation of the thekedar on 
the date immediately preceding the 
date of vesting the same shall— . 
fa) if it was Sir or Khudkasht of 
essor on the date of the grant of 
the theka, be deemed for purposes of 
Section 13, to be the Sir or Khudkasht 
of the lessor on the date immediately 
preceding the date of vesting and the 
thekedar shall with effect from the date 
of vesting become the Asami thereof 
Hable to pay rent at hereditary rates ap- 
plicable on the date immediately preced- 
ing the date of vesting and entitled to 
hold the land as such for the unexpired 
period of.the theka or for a period of 
five years from the date of vesting 
whichever is less; 

fb) if it was not Sir or Khudkasht of 
the lessor on gee date of the grant of 
the theka and— 


(i) its area does not exceed thirty 
acres, be deemed for the purposes of 
Section 19 to have been held by the 
thekedar as a hereditary tenant Hable 
to pay rent which shail be equal to the 
rent calculated at hereditary rates appli- 
cable on the date immediately preceding 
the date of vesting. © 

(ii) its area- exceeds thirty acres, be 
deemed to the extent of thirty acres for 
purposes of the Section 19 to have been 
held as a hereditary tenant as aforesaid 
and the: remainder shall be deemed to 
` be vacant land and.the thekedar shall be 


P; L. Bhatia v. Dy. Dir., Consolidation, U. P. 


[Prs. 9-12] AH. 37 


Hable to ejectment therefrom in 
oan lance with the provisions of Section 
10.. a take up first the case of 
the petitioner based on Sec, 12 of the U, 
P. Zamindari Abolition and Land Re- 
forms Act. In order to attract the pro- 
visions of Section 12, two ingredients 
have to be satisfied. In the first place, 
the land has to be under the personal 
cultivation of the petitioner on the first 
of May, 1950 as a thekedar and in the 
second place, the “heka must have been 
made with a view to cultivation of 
the land by the petitioner personally. If 
either of these two conditions is not 
satisfied, the benefit of Section 12 would 
not be available to the petitioner. ` 


11.. The salient tetms of the lease 
deed have already been mentioned in 
the earlier part of the judgment. We 
have noticed that the © Thekedar was 
fiven a right to collect fruits of the 
grove, to supervise the grove. to plant 
fresh trees a place of fallen or dried up 
trees with the permission of the lessor, 
and to grow vegetable “in the vacant 
portion of the grove.” The lease deed 
has been filed as Annexure “Z” to the 
rejoinder affidavit. From the tenor of 
the document there remains no manner 
of doubt that the dominent purpose was 
not the cultivation but the collection of 
the fruits of the grove and its general 
supervision, although the petitioner was 
also given the right to grow vegetable 
in the vacant land. Section 12 requires 
that the land.should have been given to 
the Thekedar for his personal cultiva- 
tion as the dominent purpose. It is the) 
admitted case of the petitioner that he 
Was given possession of the grove on 
payment of Rs. 325/- per year for collect- 
ing the fruits of the grove and -was 
required to plant fresh trees also in 
place of dried up trees. The mere fact 
that he was also given the right to grow 
vegetable in the vacant piece of land ly- 
ing in between the trees will not, inj“ 
my opinion. make the purpose of the 
theka as cultivation. 


12. The definition of “grove-land” 


ac- 


-as contained in Section 2 (6) of U. P. 


Tenancy Act has been adopted under the 
provisions of the U. P. Zamindari Aboli- 
tion and Land Reforms Act.- It runs 
thus:— | 

**Grove-land’ means any specifie 
piece of land in a Mahal or Mahals hav- 
ing trees planted’ thereon in such 
numbers that they preclude. or, when 
full grown. will preclude, the land or 
any considerable portion thereof from 
being used primarily for any other pur- 
pose; and the trees of such land consti- 
tute a grove.” 
The nature of the grove will not be 

ed merely because some vegetable 
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‘was permitted to be grown in the vacant 
portion of the grove or when the trees 

ere not fully grown. Besides, it has 
been concurrently held by the Assistant 
settlement Officer and the Deputy Dir- 
ector of Consolidation that the land in 
dispute constituted a grove and it retain- 
ed its character as such. The petitioner 
claimed hereditary tenancy in res- 
If the entire 


tenor 






cumstances it cannot be” 
was given on Theka to the peti- 
toner for the purpose of cultivation. 


13. Though the other ingredient 
ef Section 12 is satisfied in this case, 
ase a portion of the land had been 
the personal cultivation of the pet- 
ioner, the provisions of Section 12 of 
the U. P. Zamindari Abolition and Land 
eforms Act cannot be attracted to this 
ease for want of the fulfilment of the 
first ingredient, 

44. This leads me to the consi- 
geration of the alternative argument of 
the petitioner based upon Section 13 of 
the U. P. Zamindari Abolition and Land 
Reforms Act Counsel for the petitioner 
called in aid sub-clause (i) of clause {b} 
of subsection (2) of Section 13. U. P. 
Zamindari Abolition and Land Reforms 
Act, which has already been 


the petitioner, the land in question was 
grove and was neither Sir nor Khud- 
kasht and, on the finding of the subordi- 
nate authorities itself, the petitioner was 
in personal cultivation, so he would be- 
come hereditary tenant and after - the 
` date of vesting the Sirdar of the said 


15. It may be noted that S. 13 {fs 
Hhject to the provisions of Section 12, 
amd before the benefit of Section 13 (23 
{h} (i) could go to the petitioner. he has to 
ve that he was in personal cultiva- 
fon of the land as a Thekedar. “Theke- 
again is a defined term Tt is not 
defined in the U. P. Zamindari Aboli- 
ton and Land Reforms Act. so. under 
Section 3 (25) of the U, P, Zamindari 
Abolition and Land Reforms Act “The- 
kedar” shall have the same meaning as 
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assigned to it-in the U. P, Tenancy Act. 
Section 2 (24) of the U. P, Tenancy Act 
defines Thekedar thus:-— 

“*Phekedar? means a farmer or 
other lessee of the rights in land of a 
proprietor, and under-proprietor or a 
permanent lessee or mortgagee in pos- 
session and in particular of the right to 
recover rents or profits, but does not 
include an under-proprietor or a perman- 
ent lessee.” 

This definition clearly contemplates that! 
a Thekedar must be the lessee of the 
rights in the land of a proprietor. If 
no interest or right had been created in 
the land under the deed in question. the 
petitioner could not be a Thekedar. 
Under the terms of the deed, which have 
been quoted in extenso, no right or inter- 
est seems to have been created in the 
d in favour of the petitioner. The 
petitioner was given only the right to 
collect fruits and supervise the grove, 
besides the right to grow vegetable in 
the yacant place between the trees and 
also to plant fresh trees in place of 
the fallen or dried up trees with the 
permission of the lessor. The Assistant 
Settlement Officer recorded a definite 
finding that the document in question 
did not create a lease but only a licence 
and the status of the petitioner was no 
more than that of a licensee. This find- 
ing of fact has not been set aside even 
by the Deputy Director of Consolidation 
which is the last Court of facts. Now, 
if the petitioner was not a thekedar' 
and merely a licensee. obviously Sec- 
tion 13 of the U. P. Zamindari Abolition 
and Land Reforms Act would have no 
application to the present case. 


16. It was, however, strenuously 
contended on behalf of the petitioner 
that respondent No. 5 did not take up 
the case of a licence in her objection 
and the Assistant Settlement Officer 
{Consolidation} was not. therefore, justi- 
fied in recording a finding on the plea 
which was conspicuous by its absence 
in the objection and at any rate this 
plea was not taken by respondent No, $ 
before the Deputy Director of Consoli- 
dation inasmuch as no such finding has 
been recorded by him. 


47. For the respondent. on the 
other hand. it has been argued that the 
finding recorded by the Assistant Settle- 
ment Officer (Consolidation) having not 
been set aside by the Deputy Director 
of Consolidation will be deemed to have 
been affirmed by him because the judg- 
ment of the Deputy Director was only 
a judgment of affirmance. He has not 
repeated the entire findings recorded by 
the Assistant Settlement Officer in his 
judgment and would be deemed to have 
endorsed ae findings unless any of 
the finding has been set aside by him. 
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18. Whether a plea. about license 
had or had- not been ‘taken by respon- 
dent No. 5 in her objection could have 
been ascertained by the pleadings of 


the parties. The pleadings of the parties: 


have not been filed before this Court. 
Reliance was, however, placed by the 
petitioner on the recital of facts given 
by the Consolidation Officer in his order 
and on the issues framed by him. and 
it was urged that neither the recital of 
facts given in his order nor the issues 
framed by him indicate that any plea 
of licence was taken by 
No. 5. It would not be safe, in my 
opinion, to rely on the recital of facts 
to find out what the pleadings of the 


Officer that the status. of the . petitioner 
was only that of a licensee. This find- 
ing must have been based. on some argu- 
ments advanced by the parties- before 
‘him. If the petitioner had any grievance 
against that finding or he thought that 
the finding was unwarranted on account 
of the absence of such a pleading, he 
ought to have made a grievance of it 
before the Deputy Director of Consolida- 
tion and the memorandum of appeal 
would have been the best evidence to 
show whether the finding recorded by 
the Assistant Settlement Officer (Conso- 
lidation) was or was not challenged 


before the appellate authority. As the 


memorandum of appeal filed before the 


Deputy bas not been 
here it is: not possible to know 
-whether the finding recorded by the 
Assistant Settlement Officer about... the 
status of the petitioner as a licensee was 
or was not ever challenged. Even in 
the petition before this Court no sug- 
gestion has been made that the plea of 
license was not taken by respondent 
No. 5 in her objection or before any of 
the appellate authorities. In the absence 
of any material on the record this 
Court is unable to accept the contention 
that no plea of the petitioner being a 
licensee was set up by respondent No, 5. 


19. If the status of the petitioner 
was only that of a licensee and no inter- 
est or right in the land passed to him, 
Section 13 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act would have 
no application and. no hereditary rights 
would accrue to. the petitioner. 


20. The main contention of the 
petitioner on this aspect of the matter 
is that the Deputy Director -having 
recorded no such finding about licence, 
it will- be deemed that-respondent No. 5 
had given up the plea-of licence hat 
the Deputy Director of Consolidation. I 
am unable to accept this contention. 
The respondent had already got an im- 
portant finding In her favour from: the 


P. L. Bhatia v. Dy- Dir., Consolidation, U. P, {Prs, 18-24] 


respondent. 


filed 


AR. 39 


Assistant Settlement Officer on a vital 
question and it passes comprehension 
how could she have given up such a 
plea: at any rate there. is. ne warrant for 
any -such assumption. - 

21. It was next contended ín this 
cormection that it is the finding of the 
Deputy Director which would be bind- 
ing on this Court and not the finding 
recorded by the Assistant Settlement 
Officer (Consolidation). 


. 22. In- Girijanandini Devi v. Bi- 
Jendra Narain Choudhary (AIR 1967 SC 
1124), tt was observed by the Supreme 
Court thus:—~ 

“It is not the duty of the appellate 
Court when it agrees with the view of 
the trial Court on the evidence either 
to re-state the effect of the evidence or 
to reiterate the reasons given by the 
trial Court. Expression of general agree- 
ment with the reasons given by the 
Court, decision of which is under appeal, 
would ordinarily suffice.” 

So, unless the finding recorded by th 
Assistant Settlement Officer (Consolida- 
tion) was set aside by the Deputy Dir- 
ector of Consolidation, he would be 
deemed to have affirmed the finding o 
the Assistant Settlement Officer, and 
the absence of any challenge by the 
petitioner in the present writ petition or 
in the absence of any allegation that no 
such plea was taken by respondent No, 5 
before the authorities below, there is no 
reason why the finding recorded by the 
Assistant Settlement Officer should not 
be accepted as a finding given by the 
Deputy Director of Consolidation. 


23. - There is yet another reason 
why I am inclined to hold that the find- 
ing of the Assistant Settlement Officer | 
on the question of licence was affirmed 
by the Deputy Director impliedly. In 
paragraph 4 of his order the Deputy 
Director has, after quoting the essential 
terms of the lease deed, observed thus:— 


“Accordingly, the contention of the 
O. P. that this was not a Theka- for eul- 
tivation purpose appears, fully borne out 
from overwhelming documentary and 
other evidence on record.” 
This observation in my opinion, oS 
upholds the findings- of the 
Settlement Officer (Consolidation) tant 
there was no Theka as contemplated by 
Section 12 or Section 13 of the U. P, 
eae Abolition and Land 

ct. 

24, - The counsel for the petitioner 
next tried to point out the difference be- 
tween a lease and a licence and cited a 
number of authorities of the Supreme 
Court on the point to contend that 
one of the essential - -eriterion for deter- 
mining whether -a particular deed 
amounts to a lease or licence is whether 
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the lessee was in exclusive possession of 
the land in dispute. If he was in exclu- 
sive possession the deed would be taken 
to. amount to a lease and not a licence; 
The case of “Associated Hotels of India 
Lid. v. R. N. Kapoor” (AIR 1959 SC 
1262) cited by the petitioner among other 
cases, itself. lays down the following 
four principles to determine whether a 
particular deed is a lease or a licence. 
The Supreme Court observed thus:— 

“The following propositions may, 
therefore, be taken as well established:— 

(1) to ascertain whether a documen 
creates a licence or lease, the substance 
of the document must be preferred to 
the form; i : 

(2) the real test ig the intention of 
the parties whether they intended to 
create a lease or a licence; ; 

(3) if the document creates an inter 
est in the property, it Is a lease; but, 
if it only permits. another to make use 
of the property, of which the legal pos- 
session continues with the owner, it is 
a licence; and : 

(4) if under the document a party 

gets exclusive possession of the property. 
prima facie, he is considered to be a 
tenant; but circumstances may be esta- 
blished which negative the intention to 
create a lease.” 
- It is not necessary to refer to the other 
cases cited by the petitioner as the above 
four principles laid down by the Sup- 
reme Court still hold the field. Judging 
the document in question by. the stand- 
ard laid down by the Supreme Court in 
the above case relied upon by the peti- 
tioner himself I have no doubt in my 
mind that the document does not create 
any interest or right in the property in 
favour. of the petitioner, it only permits 
the petitioner to use the fruits of the 
grove and supervise the grove by plant- 
ing fresh trees in place of the dried up 
trees with the permission of respondent 
No. 5. 

25. The case can be looked af 
from yet another angle.. Even if the 
document in question was capable of 
two interpretations and the authorities 
below have accepted one, which is rather 
plausible and not unreasonable, the mere 
fact that there could also have been an- 
other interpretation would be no ground 
for interference in exercise of the power 
under Article 226 of the Constitution. : 


«26. A feeble attempt was made 
by the petitioner to take up a new plea 
for the first time before this Court that 
the petitioner had acquired the right of 
a Bhumidhar and, at any rate, he would 
become a co-Bhumidhar along with res- 
pondent No. 5. This argument has been 
advanced for the first time before this 
Court, and the petitioner cannot be per- 
mitted to raise it now. It was. contend- 
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ed for the petitioner that if on the ad- 
mitted position a legal consequence flows 
the petitioner is entitled to urge this 
point and the Court may consider it. 


_ at. Even if the petitioner is per- 
mitted to argue this point I do not find 
any force in it. The argument is based 
on Section 18 of the U. P. Zamindari 
Abolition and Land Reforms Act. The 
contention is that as a Thekedar is also 
an intermediary as defined in the Act, 
the grove in question would be the 
grove of an intermediary, and in that 
view of the matter it would as much be 
@ grove of the petitioner as of respon- 
dent No. 5. But in the view that I have 
taken in the earlier part of the judgment 
that the petitioner is not a Thekedar but 
only a licensee, the benefit of Section 18 
would not be available to him. w 


28. The circumstances of this case 
speak for themselves. When the terms 
of the deed in question were contravened 
respondent No. 5 was obliged to file a 
suit for the ejectment of the petitioner, 
That suit culminated in a compromise. 
The petitioner agreed to abide by the 
terms of the deed. The ground on which 
the suit was filed was that the petitioner 
was a defaulter in the payment of the 
premium and that he used the land for 
the purposes of cultivation by sowing 
sugarcane etc. The petitioner thereupon 


‘entered into a compromise. and agreed 


to abide by the terms of the document, 
which obviously meant that he would 
not cultivate the land in future in con~ 
travention of the terms of the document. . 


29. The mere fact that the peti- 
toner had been permitted to grow vege- 
table in some open space did not mili- 
tate with the theory of the land in ques- 
tion being a grove. In order to protect 
the grove itself it sometimes becomes 
necessary to cultivate the available 
vacant land in order to make the trees 
in the grove healthier as was held by- 
the Board of Revenue in the case report- 
ed in “1940 R. D. 14 (BR) (Bechan Singh 
v. Ram Sagar Singh).” It was observed 
there thus:— - ; 

“Agriculturists have found that in 
order that the grove may- prosper the 
land should not be left uncultivated. 
The barren patches must be cultivated,’ 
and put under a cover crop. This is the 
only way to stop erosion of fertile soil 
particles, Far from derogating from the 
grove character if same portion of the 
area is put under cultivation of Juari 
and Arhar type, which is cultivation 
for fodder production, the cultivation 
helps in the maintenance of the grove 
character.” 


It is no wonder, therefore, that -respon- 
dent No. 5 permitted the petitioner to 
grow vegetable in the grove actuated by 
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this motive, On the mere fact that the 
petitioner was permitted to grow vege- 
table in the barren patches in the grove 
it is not possible to hold that the land 
was let out to him for the purpose of 
cultivation. As observed earlier, the 
whole tenor of the document indicates 
that the land was given to the petitioner 
not for the purpose of cultivation but for 
the purpose of gathering the fruits of 
the grove on payment of Rs. 325/- per 
year and to plant new trees in rice ot 
the cut or dried up trees in the grove 
with the specific permission of the res- 
ponent the expenses whereof were to 
e borne by her. 
30. For the reasons given phase 
I find no force in this writ petition. ` It 
is accordingly dismissed with costs, 
Petition dismissed, 
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(A) Civil Procedure Code (1908), 
‘Order 11 Rule 1 — Procedure of inter- 
rogatories and discovery is permissible in 
election petitions pers the Tribunal or 
Court. (X-Ref:— O. 11, R 12) — (X-Ref:— 
Representation of the People Act (1951) 
Section 86). Case law reviewed. 

(Para 16) 

Such power to allow discovery is 
neither repugnant to nor incompatible 
with the scheme of the Representation of 
the People Act or with the spirit of the 
law governing election petitions. 


(Para 13) 

English Common Law rule 
ding discovery in actions to establish for- 
feiture or to enforce penalty does not 
apply to election petitions and cannot 
be invoked in India. (Para 14) 


The mere fact that answering cer- 
fain interrogatories. or disclosing docu- 
ments may incriminate the respondent 
does not make the procedure of dis- 
covery inapplicable to election petitions. 

(Para 15) 

(B) Representation of the People 
Act (1951), Part IX Chapter DI — Trial 
of election petitions. 


The trial of election. petition does 
when e evidence is 
wider 


1957 SC 444, Rel on. 


(C) Representation of the People Act 
(1951), Section 90 (Before its amendment 
in 1966) — Section 90 was not confined 
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only to procedure. It also conferred 
powers. such as enumerated in Section 
92. AIR 1970 All 1 (FB), Rel. on. 


(Para 8) 

(D) Civil Procedure Code (1908), 
Order 11 Rule 12 — Discovery does not 
run counter to the law of pleadings or 
of evidence. It is not supplementing the 
pleadings. Its object is to elicit admis- 
sions from the opposite parties that may 
obviate the necessity to produce lengthy 
evidence and expedite disposal. i 

(Para 12) 


; Nor does discovery shift the onus 
which is on the petitioner throughout. 
He may discharge it either by producing 
witnesses or by eliciting admissions from 
the opposite party and admissions may 
be elicited either by cross-examination 
or by discovery. ` (Para 13) 
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Shanti Bhushan, R. C. Srivastava, C. 
D. Vidyarthi, Krishna Pal Singh, B. Solo- 
man, M. C. Gupta, G, C. Dwivedi. Satish 
Trivedi and K. N. Tripathi, for Peti- 
tioner: S. N. Misra, S. K. Mukherjee, J. 
N. Tewari, S. C. Khare and V. N. Khare, 
for Respondents. 


ORDER :— The petitioner in this elec- 
tion petition has applied under Order XI 
Rule 1 and Order XI Rule 12 of the 
Civil Procedure Code for leave to deliver 
- interrogatories in writing for the exami- 
nation of respondent No. 1 and for a 
direction to respondent No. 1 to make 
discovery on oath of the documents 
which are or have been in her posses- 
sion or power relating to the questions 
arising in the petition; but it is contend- 
ed on behalf of the respondent that the 
provisions of Order XI Civil Proce- 
dure Code cannot be applied to election 
petitions. The arguments advanced on 
both sides have ranged over a wide field 
of both English and Indian law, but I 
shall endeavour to deal with them as 
succinctly as possible. 


2. The first point on which stress 
has been laid by learned counsel for the 
contesting respondent is that discovery 
as envisaged by Order XI, Civil Pro- 
cedure Code has never been permitted 


in the trial of election petitions in Eng-. 


land. After jurisdiction was conferred 
by the Parliamentary Elections Act, 1868, 
on the Court of Common pleas to try 
such petitions, the court continued to 
follow the principles, practice and rules 
on which 
Commons had previously acted in deal- 
ing with election petitions; and as point- 
ed out in Wells v. Wren, (1880) 5 CPD 
546 “it is admitted that the exhibition of 
interrogatories to the sitting member by 
an election committee was a thing un- 
heard o£ 


3. When elections were introduc- 
ed in India, however, there was a radi- 
cal departure from this principle. Sec- 
tion 5 of the Indian Elections Offences 
and Inquiries Act, 1920 provided that:— 


“5. Commissioners appointed to hold 
an inquiry shall have the powers which 
are vested in a Court under the Code 
of Civil Procedure, 1908, when trying a 
suit in respect of the- following mat- 
ters:— . 

(a) discovery and inspection, 

(b) enforcing the attendance of wit- 
nesses, and requiring the deposit of their 
expenses, 

(c) compelling the 

- documents, 

(d) examining witnesses on oath, 

(e) granting adjournments, 

(£) reception of evidence taken on 
affidavit, and 


production of 
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(g) issuing commissions for the 
examination of witnesses, 

and may summon and examine suo 
motu any person whose evidence appears 
to them to be material; and shall be 
deemed: to be a Civil Court within the 
meaning of Sections 480 and 482 of the 
Code of Criminal Procedure, 1898.” 
The procedure of discovery was thus 
specifically made applicable to the trial 
of election petitions in India. And when 
the Representation of the People Act, 
1951 was passed (repealing the earlier 
Act of 1920) the provisions of Section 5 
of the earlier Act were reproduced as 
Section 92, the only difference being that 
the powers enumerated therein were to be 
exercised by an election tribunal instead 
of by commissioners. The procedure of 
discovery thus remained specifically en- 
forceable in election petitions in t 
country even after 1951. ` 


4, Apart from Section 92, the 
Representation of the People Act, 1951 
contained another section dealing with 
procedural powers viz. Section 90 (2), 
which laid down that every election peti- 
tion should be tried by the Tribunal “as 
nearly as may be, in accordance with 
the procedure applicable under the Code 
of Civil Procedure, 1908 to the trial of 
suits,” subject to the provisions of the 
Act and any rules made thereunder. The 
two Sener 90 (2) and 92 continued side 
by side until 1966, when an amending 
Act (No. 47 of 1966) was passed, intro- 
ducing a major change in procedure by 
entrusting the trial of election petitions 
to the High Court. As a result of this 
amending Act both Section 90 (2) and 
Section 92 disappeared and were replac- 
ed by the present Section 87, the rele- 
vant portion of which reads as follows:— 


"87 (1). Procedure before the High 
urt— 


Subject to the provisions of this 
Act and of any rules made thereunder, 
every election petition shall be tried . by 
the High Court, as nearly as may be, in 
accordance with the procedure applicable 
under the Code of Civil Procedure, 1908 
to the trial of suits.” 


5. ° Learned counsel for the res- 
pondent contends that when the Legisla- 
ture replaced Sections 90 (2) and 92 
with Section 87, which contains no spe- 
cific provision for discovery, it must be 
held to have deliberately abolished the 
procedure of ery in the trial of 
election petitions. But I find it difficult 
to accept this proposition. In the first 
place there is not the slightest indication 
either in the preamble to the amending 
Act or in the Statement of Objects and 
Reasons and the notes on the Bill pub- 
lished in the Gazette of Indla Extraordi- 
nary of 29-8-1966 that any such drastic 
curtailment of powers was contemplated 
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at that time. The Statement of Objects 
and Reasons shows that the purpose of 
the amending Act was to give effect. to 
certain recommendations of the Election 
Commission, including “(X) abolition .of 
Election Tribunals and trial of election 
petitions by High Court.”- No mention 
is made therein of any abolition of the 
procedure of discovery, though one 
would surely have expected to find this 
mentioned, if there had been any such 
proposal; nor has learned counsel for the 
respondent been able to point out any 
recommendation of the Election Commis- 


sion on this subject. And with regard- 


to the crucial Section 41 of the amend- 
ing Act, which substituted the new Sec- 
tions 86 and 87 for the old Sections 86 
to 92, the only remark made in the 
Notes published in the Gazette is: 


“Clauses 37 to 45:— One of the 
principal recommendations of the Elec- 
tion Commission relates to the abolition 
of Election ‘Tribunals and the trial of 
election petitions by the High Courts 
The changes in the 1951 Act to give 
effect to these recommendations are con« 
tained in Clauses 37 to 45 of the BHL” ` 
In the face of this material the theory 
of deliberate curtailment -of powers is 
difficult to sustain. 


6. It is further to be noted that 
Section 92 of the 1951 Act is not con- 
fined to the power of directing discovery. 
It enumerates a number of other powers, 
such as the power of ining witnes- 
ses on oath and the power of granting 
adjournments. And it surely cannot be 
contended that with the dropping of 
Section 92 those powers also have been 
taken away. A more reasonable view 
would seem to be that the Legislature 
dropped Section 92 and contended itself 
with reproducing Section 90 (2) in the 
form of the new Section 87 because it 
felt that Section 92 was redundant. the 
specific powers enumerated therein being 
included in the general powers conferr- 
ed by the other section. 


7. Learned counsel for the res- 
pondent has advanced various arguments 
with a view to showing that Section 90 
(2) was narrower in its scope than Sec- 
tion 92 and that consequently the powers 
specifically listed under Section 92 could 
not continue to be exercised under Sec- 
tion 90 (2), or rather under the corres- 
ponding new Section 87 (1), when Sec- 
tion 92 was dropped. One of the con- 
tentions was that since Section 90 (2) 
made the provisions of the Civil Proce- 
dure Code applicable only when the elec- 
tion petition was being tried. it. could 
not affect the procedure of the earlier 
stages of the petition before the stage 
of actual trial. which according to learn- 
ed counsel for the respondent would 
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-with the trial of election petitions, 
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begin only when the evidence of witnes- 
ses was recorded. It*‘was urged there- 
fore .that Order XI Civil Procedure 
Code, which obviously relates to a pre- 
. Stage, could not be invoked on 
the basis of Section 90 (2) of the Act. 
But this argument is clearly untenable 
in view of the clear declaration of the 
Supreme Court in Harish Chandra v. 
Triloki Singh, (AIR 1957 SC 444) that 
in Chapter III of the Act, which deals 
the 
word ‘trial’ has been used in the wider 
sense, meaning the entire proceedings 
from the time when the petition is trans- 
ferred to the Tribunal or-Court up to 
the pronouncement of the final order. 


8. The next argument in this con- 
nection is that Section 90 (2) refers only 
to procedure and not to powers and that 
therefore the powers conferred by Sec- 
tion 92 could not possibly be exercised 
under Section 90 (2). But this conten- 
tion too has been repelled by the Sup- 
reme Court in Harish Chandra’s case, 
AIR 1957 SC 444 (supra) in the follow- 
ing words: 

*(3) It is then argued that Section 92 
confers powers on the Tribunal in res- 
pect of certain matters, while Section 90 
(2) applies the Civil Procedure Code in 
respect of matters relating to procedure, 
that there is a distinction between power 
and procedure, and that the granting of 
amendment being a power and not a mat- 
ter of procedure, it can be claimed only 
under Section 92 and not under Sec- 
tion 90 (2). We do not see any antithe 
sis between ‘procedure’ in. Section 90 (2) 
and ‘powers’ under Section 92. When 
the respondent applied to the Tribunal 
for amendment, he took a procedural 
step, and that, he was clearly entitled 
to do under Section 90 (2). The ques- 
tion of power arises only with reference 
to the order to be passed on the petition 
by the Tribunal Is it to be held that 
the presentation of a petition is compet- 
ent, but the passing of any order there- 
on is not? We are of opinion that there 
is no substance in this contention either.” 
An attempt has been made to get round 


-this clear and unambiguous pronounce- 


ment by citing a passage from a subse- 
quent decision of ‘the Supreme Court, 
given in Inamati Mallapa Basappa v. 
Desai Basavaraj Ayyappa (AIR 1958 SC 
698), in which a distinction seems to 
have been drawn between powers and 
procedure. But a Full Bench of this 
Court has considered this apparent con- 
flict of rulings in Duryodhan v. Sitaram, 
(AIR 1970 All 1 (FB)) and has made 
the following observations: 

“The case of Harish Chandra was 
decided by a four Judge Bench of the 
Supreme. Court (Bhagwati. Venkatarama 
Ayyar, Sinha and S. K. Das, JJ). The 


-` 
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case of Inamati Mallappa, relied on by 
the respondent, was decided by a three 
Judge Bench of the Supreme Court (Bhag- 
wati, Kapur and Sarkar, JJ.) Bhag- 
wati, J. was a party to both the deci- 
sions. If his Lordship was intending to 
lay down a rule contrary to Harish 
Chandra’s case, he would have certainly 
referred to it and dealt with it. Then, 
a decision of a three Judge cannot be 
construed as overruling the express opi- 
nion of a four Judge decision of 
same Court. For all these reasons, the 
observations of Bhagwati J. in paragraph 
17 of the judgment in Inamati Mallappa’s 
case ought not to be construed to mean 
that Sections 90 (1) and 92 are mutually 
exclusive so that the matters referred 
to in Section 92'are outside the purview 
of Séction 90. In my opinion, the mat- 
ters mentioned in Section 92 appertain 
to the procedure for trial, and are also 
attracted by virtue of Section 90 (1). 
They were separately stated in Section 
92 to make them operate in spite of any 
provision to the'contrary in the Act or 
the Rules, and not with a view to cur- 
tail the amplitude of Section 90 (1).” 

I am satisfied therefore that there is no 
force in the contention that Section 90 
(2) is confined to ‘procedure’ and cannot 
confer powers such as those enumerated 
in Section 92. 


9. Shifting his ground în the 
light of the above-quoted decisions, 
learned counsel for the respondent has 
gone on to argue that even if Section 90 
(2) confers powers, they are not of the 
- game kind as those conferred by Sec- 
tion 92. He contends that the powers 
that can be derived from Section 90 (2) 
are only those- which are directly con- 
nected with the actual trial or hearing 
of the petition, in contradistinction: to 
Section 92, which, he maintains, deals 
with separate ancillary powers. But 
this argument is clearly untenable, for, 
as already pointed out, Section 92 men~ 
tions the power of examining witnesses 
on oath and the power of granting ad- 
journments, both of which are obviously 
powers exercisable in the actual trial or 
hearing of the petition. 


10. The relative scope of Sec- 
tions 90 (2) and 92 and the reason why 
certain powers were’ specifically enu- 
merated in Section 92 have been explain- 
ed by the Supreme Court in Harish 
Chandra’s case, AIR 1957 SC 444 (supra), 
as follows: 


(2) The second contention urged on 
behalf of the appellants is that if the 
provisions of the Civil Procedure Code 
are held to be applicable in their en- 
tirety to the trial of the election peti- 
tions, then there was no need to pro- 
vide under Section 92 that the Tribunal 
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was to have the powers of courts 
under the Code of Civil Procedure in 
respect of the matters mentioned there- 
in, as those powers would pass to if 
under Section 90 (2). But this argu- 
ment overlooks gat the scope of Sec- 
tion 90 (2) is a material particular, 
different from ma of Section 92. While 
under Section 90 (2) the provisions of 
the Civil Procedure Code are appli- 
cable only subject to the provisions. of 
the Act and the rules made there- 
under, there is no such limitation as 
regards the powers conferred by Sec- 
It was obviously the inten- 
tion of the Legislature to put the powers 
of the Tribunal in respect of the 
matters mentioned in Section 92 as dis- 
tinguished from the other provisions of 
the Code on a higher pedestal, and as 
observed in Sitaram v. Yograj Singh, 
AIR 1953 Bom 293, they are the irredu- 
cible minimum which the Tribunal is 


After this clear and authoritative analy- 
sis it is no longer possible to argue 
that Section 92 was framed with the 
special object of conferring on the Elec- 
tion Tribunal powers that could nof 
be derived from the more general pro- 
visions of Section 90 (2); nor can it be 
said that with the ppearance of 
Section 92 the powers enumerated there. 
in can no longer be exercised. It 
seems reasonable to infer that Section 
92 was. dropped from the Act in 


tion to the. High Court it was no lon- 
ger felt necessary to safeguard the | “ir~ 
reducible minimum” of powers and the- 
section had thus become redundant, the 
powers mentioned therein being ade- 
quately covered by Section 90 > (2), 
which was being reproduced in the 
form of the new Section 87. 


IL. The next line of argument is 
that the provisions of O. XI of the 
Civil Procedure Code are incompatible 
with the provisions of the Representa- 
tion of the People Act and hence can- 
not be part of the procedure authorised 
by Section 87 of the Act, because that 
section makes election petitions triable 
under the Civil Procedure Code "sub= 
ject to the provisions. of the Act and 
of any rules made. thereunder.” A 
number -of cases have been cited in 
which various provisions of the Civil 
P. C. have been held inapplicable to 
election petitions on account of this 

d of repugnance. For example in 
{AIR 1958 SC 698) Order XXII, Rule 1, 
which perm a plaintiff to abandon 
part of his claim, was held to be in- 
consistent with Section 116 of the Act, 
which allows an election petition to be 
continued even after the death or with- 
drawal of the petitioner; in Jagjit 


11972 , 
Singh v. Giani Kartar Singh, (AIR 1966 
SC 773), Order VIII, Rule 5, which lays 
down that every allegation of fact in 
the plaint shall be taken to be admit- 
ted unless denied in the written state- 
ment, was found to be inapplicable to 
election petitions, because the onus of 
proving the essential ingredients of a 
corrupt practice under Section 123 (4) 
of the Act was on the petitioner; in 
Shyam Sunder v. Satya Ketu, (AIR 


1967 SC 923) the requirement of Order . 


XLI, Rule 1 that an appeal must be 
accompanied by a copy.of the decree 
appealed against was held not to apply 
to election petitions, because the scheme 
of the Act showed that no decree need 
be prepared by -the election tribunal; 
in Udal v. Lal Bahadur, . (1960) 21 Ele 
LR 180 (All) a Bench of this Court 
held that Order X, Rule 2 is not to be 
used in the trial of election petitions, 


because the particulars or a corrupt prac- 


tice that has been alleged in the peti- 
tion can be amended or amplified only 
in the manner prescribed in Section 90 
(5) of the Act corresponding to the 
present Section 86 (5): and in Ramesh- 
Sub-Divisional Officer, 
Chatampur. Dist. Kanpur, (1961 RD (HC) 
195) = (AIR 1963 All 518) a Bench of this 
Court found that the Representation of 
the People Act did not contemplate 
the issue of interim injunctions by the 
election tribunal under Order XXXIX, 
Rules 1 and 2. 


12. None: of these decisions, how- 
ever, affords any guidance for answer- 
ing the question that arises in the pre- 
sent case viz., whether a Court or Tri- 
bunal trying an election petition has 
the power to pass orders for discovery 
under Order XI. Learned counsel for 
the respondent has been unable to 
point to any particular section of the 
Act or any rule framed thereunder 
that might reasonably be said to nega- 
tive the possibility or resorting to the 
procedure prescribed by Order XI. Re- 
ference was made to sub-sections (6) and 
(7) of Sec. 86, which show that elec- 
tion petitions should be tri as ex- 
peditiously as possible; and it was sug- 
gested that the discovery procedure 
runs counter to this because it is pro- 
tracted. But actually the opposite is 
the case; discovery is likely to shorten 
the time required in the examination 
and cross-examination of witnesses and 
will thus tend to expedite disposal, Re- 
lance has also been placed on S. 83 (1), 
which says that the election petition 
should contain full particulars: and it is 
urged that the petitioner should not be 
allowed to supplement these particulars 
by resorting to discovery. But this argu- 
ment is misconceived, for discovery has 
nothing to do with supplementing the 
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petitioner's pleadings; its object is to 
elicit admissions from the respondent! 
that may obviate the necessity for pro-| . 
ducing lengthy evidence when the time 
comes to.examine witnesses. I am 
satisfied that neither Section 86 nor 
Section 83-(which are the only sections 
relied upon in this connexion) contains 
anything that would militate against the 
use of the discovery procedure. in an 


election petition. 


13. Learned counsel for the res- 
pondent has gone on to argue that even 
if discovery is not b by any speci- 
fic provision of the Act or Rules, it of- 
fends against the scheme of the Act 
and the spirit of the law governing 
election petitions. Firstly it is _urged 
that the procedure of discovery is in- 
appropriate in- an election petition, be- 
cause this is not a private suit but 
the trial of a public issue, in which 
not merely the parties but the whole 
constituency is interested. But I have 
been unable to appreciate the logic of 
this distinction. There can be private 
suits which affect a large number of 
persons, but it has never been suggest- 
ed that discovery should be refused in 
such suits on that account. Secondly it 
is contended that discovery runs coun- 
ter to the scheme of the Act because 
the burden of proof in an election peti- 
tion rests always on the petitioner and 
he should not be allowed to shift the 
burden by subjecting the respondent to 
interrogatories, which have to be ans- 
wered on pain of having the defence 
struck off under Order XI, Rule 21. I 
fail to see, however, how this proce- 
dure can be.said to shift the burden of 
Proof. The onus of proving the case 
set up in the petition rests on the peti- 
tioner throughout; but he may dis- 
charge that onus either by producing 
witnesses or other evidence or by elicit- 
ing admissions from the respondent. 
And such admissions may be elicited 
either -by cross-examination or by the 
procedure of discovery. If the eliciting 
of admissions by means of cross-exami- 
nation is not considered incompatible 
with the spirit of the law governing 
election petitions. I fail to see why the 
securing of similar admissions by the 
process of discovery should be held to 
offend against that spirit. It is note- 
worthy moreover that for 46 years 
(from 1920 to 1966) the Indian electoral! 
law contained an express provision for 

overy,. in Section 5 of the Indian 
Elections Ghee and Inquiries Act, 
1920 and in Section 92 of the Represen~ 
tation of the People Act, 1951; and 
during that. long period there obviously 
could be no question of any incompatibi~- 
lity or repugnance. As already pointed 
out, when the later Act was amended 
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in 1966, no radical change was contem- 
plated or proposed with regard to the 
powers ex e in the trial of elec- 
tion petitions; and there seems to be 
mo reason why the procedure of dis- 
covery should have become any more 
incompatible with the scheme of the 
Act or the spirit of the..electoral law 
after the amendment than it was before. 


14. Another line of argument 
pursued by learned counsel for the 


respondent is that election petitions be-- 


long to a class of cases in which. dis- 
covery has never been allowed; and in 
this connexion he has cited the follow- 
ing passage from MHalsbury’s Laws of 
England (3rd -Edition, ‘Vol. 12, page 4): 
“4. Preceedings in which discovery 
will not be granted. There are, how- 
ever, two exceptions to the general 
rule already stated. One is when a 
special jurisdiction is created by sta- 
tute and the wording of the statute 
excludes the power to grant discovery 
in proceedings under the statute. The 
‘other exception excludes any right to 
discovery in civil proceedings where the 
action is brought merely to establish a 
forfeiture or enforce a penalty; but if 
there are other issues in the action, not 
involving a penalty or forfeiture, or the 
action is to establish some civil right 
apart from the penalty, the court may 
make an order for discovery limited to 
those issues or to that part of the 
action, so long as the issues are clearly 
severable itis possible to frame an 
order so limited. The refusal of the 
courts to order discovery in such an 
action must not be confused with the 
right of a party in any action to object 
- on oath that the' discovery will tend to 
criminate him or expose him to a 
penalty. ” 
The contention is that: an election peti- 
tion must be treated as an action ‘to 
establish a forfeiture or enforce a 
penalty’, because it may lead to the 
forfeiture of .the respondent’s seat in 
Parliament and to the penalty of dis- 
„qualification under Sections 8-A & 11-A 
of the Act, and that it therefore, comes 
wi the ambit of the second excep- 
tion mentioned in this passage. But 
the case law that has. been cited be- 
fore me in support of this argument 
suggests that the English Common Law 
rule on which reliance has been placed 
‘ has been applied only’ to certain very 
limited categories of -cases and cannot 
be stretched to cover all cases involving 
every kind of forfeiture or penalty 
(using these terms in the widest sense). 
Martin v. Treacher. (1886-16 QBD 507): 
Saunders v. Wiel. (1892-2 QB 321) and 
Colne Valley Water Co. v. Watford and 
St. Albans Gas Co., (1948-1 KB 500) all 
relate. to actions for the recovery of 


Indira Gandhi (Broome J.) 


A. L E 


pecuniary penalties from the defen- 
dants; while Earl of Maxborough v. 
Whitewood Urban District Council, (1897- 
2 QB 111) and Seddon v. Commercial 
Salt Co. Ltd., (1925-1 Ch 187) relate to ` 
actions for enforcing the forefeiture of 
a lease. No case has been brought to 
my notice in which the rule prohibit- 
ing discovery has been followed in a 
suit involving the-forfeiture of an office 
or the imposition of a non-pecuniary 
Penalty (such as disqualification for 
holding office or for voting). Moreover, 
quite apart from the question of the 
class of case to which the rule can be 
applied, it seems to me that it is not 
permissible to invoke this kind of 
technical rule of the English Common 
Law in the vastly different circumstances 
that obtain in this country. It is no 
doubt true that the Indian electoral law 
has been largely modelled on the cor- 
responding English statutes; but that 
does not mean that English Common 
Law doctrines must be followed when 
interpreting the Indian Law. As point- 
ed out earlier, when elections were in- 
troduced in India, the provisions of 
Section 5 of the Indian Election Offences 
and Inquiries Act, 1920 made a radical 
departure from English practice with 
regard to the use of the procedure of 
discovery in the trial of election peti- 
tions; and in view of that departure 
it would clearly be highly unsafe to 
place reliance on the rules of the English 
Common Law relating to this subject 
for the purpose of interpreting subse- 
quent Indian statutes, 


15. The last argument advanced 
en behalf of the respondent is that 
discovery should not be permitted in 
election petitions because the proceed- 
ings are. of a criminal nature and the 
answers given to interrogatories or the 
matter contained in the documents re- 
quired to be disclosed might tend to 
incriminate the respondent. But even 
the English law does not go as far as 
this. The practice of the Court of 
Chancery in respect of interrogatories 
has been stated in Allhusen v. Labou- 
chere, (1878-3 QB 654) to be as follows: 


"It has always been the practice of 
the Court of Chancery, and. that prac- 
tice is now under the Act of 1873, Sec- 
tion 25 (11), universal, that it is no 
objection -to an interrogatory, and no 
ground for taking the interrogatory off 
the file, if relevant. that the answer 
might tend to incriminate the party to 
whom it is exhibited. He may say, if 
he thinks fit, 'I refuse to answer on the 
ground that the answer may tend to 
incriminate me”, but then he must take 
the objection on his oath.” 

And with regard to the discovery to 
documents; an objection that an action 
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is in the nature of a criminal 
and that an order: -for 
covery of documents might tend to 
incriminate the -partý ordered is not 
sufficient to .give immunity from dis- 
covery—vide Association . of .Operative 
Plasterers v. Smithies, (1904-7 All ER 
Reprint 961).- 
per procedure, as stated in Halsbury’s 
Laws of England (3rd Edition, Volume 
12, page 51), is to disclose the docu- 
ment in the affidavit and therein raise 
the ground of objection to produce it. 
It is clear, therefore, that the possibi- 
lity of the incrimination of the respon= 
dent is no bar to the delivery of in- 
terrogatories or the issue of an order 
directing the discovery of documents on 


oath, though it may entitle the respon- | 


dent, when filing the affidavit in reply, 
to refuse to answer a particular ques- 
tion or to decline to produce a specif- 
ed document. 


To sum up, I find that in 
India there is no warrant for follow- 
ing the English practice of disallowing 
discovery in the trial of election peti- 
tions; that the omission of Section 92 
from the Representation of the People 
Act in 1966 was not intended to abolish 
the procedure of discovery; -that the 
powers exercisable. under the present 
Section 87 of the Act include the power 
to order discovery; that this power is 
neither repugnant to any section of the 
Act or any rule framed thereunder: nor 
incompatible with the scheme of the 
Act or the spirit of the law governing 
election petitions; -that - the English 
Common Law rule forbidding discovery 
in actions to establish a forfelture or to 
enforce a penalty does not apply to an 
election petition and in any case. can- 
not be invoked in India; and that the 
mere fact that answering certain inter- 
rogatories or disclosing certain docu- 
ments may tend to incriminate the res- 
pondent does not make the procedure of 
discovery inapplicable to proceedings of 
this nature. 
there is no legal impediment to the ap- 
plication of the provisions of -Order XI, 
Civil P. C. to the present election peti- 
tion. And having considered the sub- 
missions made on behalf of the contest- 
-ing parties, I. am satisfled that this is 
a a it case for those provisions to be 
applied. : 


17. Accordingly I ‘allow the ap- 
plication A-29 and grant leave to the 


petitioner to deliver the accompanying 


interrogatories for the examination of 
respondent No. 1. The affidavit in reply 
shall be filed by 4-10-1971. 


> 18. I also allow the application 
A-28 and direct the respondent No. 1 


to make discovery on‘oath of the docu-. 
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In such a ‘ease the pro-' 


My conclusion -is that. 
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- ments which are or have been in‘ her 


Possession . or power, relating to the 

matters specified in clauses 1, 2 and 3 

of paragraph 4 of the application. The 

larg in reply to this also shall be 
Bled: py 4-10-1971. 

5 Applications allowed. 
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‘Prem Narain, Appellant v. Hirday 
Narain,- „Respondent. 

Second Appeal. No. 3873 of 1963, D/- 
29-7-1971, from decree and judgment of 
Hukum Singh Addl Civil J. (J.S. C.C., 
Bareilly dated 31-8-1983. 


Limitation Act (1908), 
š Possession of co-sharer. 


Where an auction-purchaser ac- 
quires, in execution of a decree against 
a sole owner, `a part of the interest in 
the latter’s property- he becomes a co- 
sharer° with the latter. When he ob- 
tains symbolic possession of his interest,. 
the sole owner is in possession not only 
in his own right but also on behalf of 
his co-sharer. The auction-purchaser is 
not’ bound to seek partition and sepa- 
rate possession but can remain content 
with being a co-sharer. In such a- case 
there can be no question of the sole 
owner being in adverse possession against 
the auction-purchaser. No question of 
limitation arises when subsequently he 
brings a.suit for partition and separate 
Possession. Case law discussed. 

(Para 8) 
Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 470 (V 53) = 
(1866) 1 SCR 628, are 
Rao v. N 
(1953) AIR 1953 SC 487 37 (V 40) = 
1954 SCR 177, Sidheshwar Mukhar- 
jee v. Bhubaneshwar Prasad 
Narain Singh 
(1931) AIR 1931 All 234 (V 18) = 
D A ye Cas 767, -Niranjan Lal 


Jhaman Lal 
(1930) AIR 1930 PC 57 (1) (V 17) = 
- 58- Mad LJ 7, Siddik Mahomed 
Saas v. Mt. Saran 16 
(1828) ATR 1928 All 412 (V 15) = 
“ea eee Sita Ram v. an i 
aa, “Am 1921 All 9 (V 8) = 19 
All LJ 469 (FB), Jang Bahadur 
Singh v. Hanumant Singh 
(1918) AIR 1916 Mad 990 (2) (V 3) = 
ILR 39 Mad 811 a Vyapur v. 


Article 144 
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Sonama Bai it 
D. Sie for Aphdisnt 
Gopal Behari and A. R. Man Singh, 
for Respondent. ae 
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PATHAK, J.: This is a defen- 
dant’s appeal arising out of a suit for 
partition, 
, 2. The appellant’s father was the 
owner of a house. He mortgaged one- 
sixth interest in it in favour of the 
respondent in the year 1910. ‘The mort- 
‘gapor being unable to pay the mort- 
- gage money the respondent filed a suit 
in 1916 for recovery of the amount. 
The suit was decreed. In execution of 
the decree a one-sixth interest in the 
house was put to auction, and was pur- 
chased the respondent. Subsequent- 
ly, he ‘obtained symbolic possession of 
the interest purchased by him. Alleg- 
ing that thereby he had’ become a co- 
sharer in the house with the appellant’s 
father, he filed a suit for partition and 
separate possession. in respect of a one- 
sixth share. 


3... The wile Wea. contested Gai thé 
ground, inter: alia, that the house was 
‘ancestral property, that the appellant 
was in exclusive possession over the 
house since the death of his father in 
1921, that despite various acts relating 
to the property by the appellant hos- 
tile to the interest of the respondent 
the latter never asserted his right of 
joint ownership and the appellant was 
owner of the house by adverse posses- 


sion and the suit was barred by limita- 


tion. 


4. The `trial court: decreed the 
sult and the lower appellate court has 
affirmed the decree. According to the 
concurrent findings of the courts be- 
low, the house was not ancestral pro- 
perty but belonged entirely to ° the 
mortgagor, that the respondent was a 
co-sharer in the house by virtue of his 
purchasing a one-sixth share therein 
and by his symbolic . possession over 
the same he would be presumed in 
joint possession of the house, that the 
different circumstances. upon which the 
appellant relied did not establish any 
ouster of the respondent from the house 
and the suit was not ‘barred by time. 


5. Then this second appeal was 
filed. 
* 6 The iwal came on for hear- 


ing before our brother Shukla, and in 
the opinion that an important question 
relating to the law -of limitation had 
been raised he referred the case to he 
larger’ Bench And 80 the- appeal is 
now before us. 
7. The entire contention on be- 
half of the appellant is that the suit is 
‘ barred by time. because it was not 
brought within 12 years of the respon- 


dent obtaining symbolic possession. It. 


is urged that when the respondent be- 
came the owner of a one-sixth share 
in the house he was: ee to bring 
the suit for partition and separate pos- 
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session, and he was bound to do so 
within 12 years of obtaining symbolic 
possession. It is said- that the appel- . 
lant was in adverse possession from the 
outset and at best the symbolic posses- - 
slon obtained by the respondent mere- 
ly interrupted the period of adverse 
possession enabling the respondent to 
compute the period of 12 -years 

ue that date. 


In our opinion, the sentation 
of * a appellant is. without substance. - 
9. The appellant’s father was the 
sole owner of the house. It was not 
coparcenary property. When a one- 
sixth share in the house was acquired | 
by the respondent, the appellant’s father 
was not divested of the property al- 


~- together. He remained owner of a five- 


sixth portion of it. He did not become 
a trespasser. On the contrary, when 
the respondent acquired the one-sixth 
share, he and the respondent became 
co-sharers. The appellant’s father was 
in actual possession throughout. On the 
respondent obtaining - symbolic possession 
— which is all the possession he could 
obtain in the ‘circumstances under 
Order 21, Rule 96 of the Code of Civil 
Procedure — the appellant’s father was 
no longer in exclusive possession. He was 
now in possession’ not only in his own 
right but also on behalf of his co-sharer, 
The appellant’s father and the respon- 
dent were now co-sharers -in possession. 


The respondent was not bound to 
seek partition and separate possession. 
He could remain content with being a 
co-sharer. No question arose of his 
being compelled to file a sult for parti- 
tion and separate possession. That oc- 
casion could arise if for some reason he 
desired separate possession of a specific 
part of the property representing his 
share or it became necessary to defend 
his title on the appellant’s father as- 
serting an adverse or hostile interest in 
the property or by any attempt to oust 
him from possession. It was not a case 
where the house was ancestral property, 


. and the auction-purchaser not being a 


member of the family had no right to 
joint possession therein but only a right: 
of partition and ° separate ae 
Had the house been coparcenary 
perty, the position would have been van 
ferent. In this State, the purchaser of 
the undivided interest of a coparcener 
in specific ‘property at an execution. sale 
does not.acquire a right to joint posses- 
sion with the other coparceners. He ac 
quires merely the right to; compel a parti- 


tion which the coparcener whose interest 


he has purchased might have compelled, 
had he been so mindéd, before the 
sale of his interest took placa, (Mulla, 
Hindu Law, 13th Ed. p. 292, para 261). 
On the contrary, we are concerned with 
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a. case of separate. property belonging 
entirely to the appellant’s father. in 
which by ‘acquiring a one-sixth -share 
the respondent pee entitled to- joint 
possession, and after obtaining symbolic 
possession~ of his share- must be consi- 
dered as a co-sharer in possession. of 
the - house. - 


a A distinction e also be’ pms 
from thdse cases where the’ vendor trans- 
fers his entire interest to’ the purchaser, 


be it by private treaty or by auction. 


sale in- execution. In that “event, ve 
title to the entire property passes . 
the. purchaser, and if the vendor cone 
tinues in ; possession.. he „does .s0. ‘as a 
trespasser in adverse possession against 
the purchaser. The purchaser may“ ob- 
tain symbolic: possession -which inter- 
rupts the period of such adverse posses- 
sion, and as. the period of adverse pos- 
session commences to. run again»: from 
the date: of interruption a: suit for.. pos- 
session by ‘the. purchaser must :be 
brought within 12 -years from the: date 
of ‘symbolic possession: In the present 
case “as: we have pointed out, the facts 
are entirely different. The respondent 
became.a co-sharer. with the appellant’s 
father, and after he obtained symbolic 
possession they - became `; co-sharers -in 
possession. There was no question What- 
ever of the. appellant's father being in 
dent possession oe te z respon 
ent. E 


_- 10. We: may now turn te: ‘the 
cases éited before us.. ae 


il. Shri C. D- Sivastavä. for the 
apanan relies | ‘upon ‘“Manikayala + Rao 
Narasimhaswami,’ AIR .1966~- SC «470. 
In ‘that: case, a' ‘decree''was 
a money suit against Narasimhaswarmi 
and ‘his four sons who constituted - a 
Mitakshara Hindu Joint Family. In’ exe- 
cution: of the decree, a 4/5th share in 
the -joint family properties. representing 
the shares ‘of -the four ;sons. were put 
to auction on- ‘December, 21, 1936- and 
purchased by.. Sivayya. The sale. was 
Fao :Sivayya sold the. properties 
Prakasalingam. On.. November. : 6, 
1930. Prakasalingam obtained . an: order 
under. Rules. 35 (2). and .96 of Order 21 
of the Code of Civil Procedure for de- 
livery’ and joint possession of the ,pro- 
perties along :with-the. members of- -the 
joint family in- actual possession.. Pos- 
session was delivered -to him by beat of 
drum.. Subsequently,- Prakasalingam -re- 
transferred the property. to Sivayya.. On 
October -.16,;-.1951,-Sivayya filed arx -suit 
against the members of the joint: family 
for partition. and- separate possession.. -of 
his share..of the joint - family. properties, 
The trial court decreed the suit but on 
appéal -the -High Court: .héld that. the 
suit was barred . by ‘limitation’ “under 
1972°All./4 II G—16 : 


Prem- Narain v. Hirday Narain (Pathak J.) 


oe 144. did not apply, 


‘able’ ‘that. the defendants in 


“possession. 


- that Artićle. 144 was. 
‘obtained in. 
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Article 144 of. Schedule- I Ao. -the. Limita- 
tion Act. 

~~ The Supreme. ‘Court took the view 
It ob- 
serve 


“This article dbeineuly. -contemplates 

a. sult for possession of property where 
the defendant might be in adverse’ pos- 
session of it as against the plaintiff. 
Now, it is well settled that the pur- 
chaser of a coparcener’s undivided in- 
terest: in - Joint family ‘property is not 
entitled to- possession of, what he has 
ace ae His only right is-to sue for 
partition’ of the property and ask for 
allotment to him of that which on parti- 
tion ‘might be found to fall to peste share 
of-the coparcener whosé share he had 
purchased:. - - right to -possession 

“would date from the period when -à 
specific ~ ‘allotment ` ‘was’ nade in’ his 
favour”? -- -Sidheshwar Mukherjee v. 
Eha bnerhwar Prasad Narain Singh, 
1954. SCR 177 at page: 188 = (AIR 1953 
SC 487 at page 491). It would, there- 
fore, appear that Sivayya was not en- 
titled to possession till a partition had 

been. made.. That. being so, it is argu- 
the suit 
could ‘never. have béer in adverse pos- 
session of the properties as against him 
as possession could’. ‘be adverse against 
a person. only when. “he -was’ entitled to 
Support for. this view may 
be’ found in ` some of the „observations 
in the Madras Full Bench case of Vyapurl 
v. ‘Sonamma. Bai Ammani. ILR 39 Mad 
elt = (AIR. -1916, Mad 990° (2)) (FB).” 


’ Then; proceeding: on the assumption. 
applicable, > the 
Supreme. Court was ‘still of the view 
that tbe suit was ‘not barred.. It :observ- 
ed that by: the. delivery -of symbolic 
possession under the order. of Novem- 
ber: 6,-1939, the adverse possession -of the 
defendant was: interrupted and as the 
suit had been brought within 12 years 
of that date it:was not barred under 


`- Article 144..° The facts make the case 


entirely distinguishable. It was.a case 
where the: purchaser had acquired a 
coparcener’s~ Interest’ in.- joint family 
property, where. he. was not entitled to 
joint possession..but merely to sue for 
partition of the. property: and for sepa- 
Tate possession - of his share; there was 
no, question „of the, purchaser becoming 
a. co-sharér ‘ir’ possession with ‘those al- 
réady in “possession. ‘He ‘had a right 
to possession . only “after, a partition had 


: been effécted. ` 


12..... We have’ “also ‘been referred 

to Jang. Bahadur . Singh v.. Hanwant 
Singh, AIR- 1921. All. 9..(F'B) where a Full 
Bench of this .Court..held that where an 
auction: purchaser, merely obtained formal 
delivery.of possession. that did “not save 
limitation: 7 There... the -suit .. was for 
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possession ofa house. ` The entire house 
had been sold by auction in execution 
of a decree.and delivery. of possession was 
obtained bv - the purchaser. ‘The Court 
found that the possession so obtained 
was merely., formal. possession -and - not 
actual possession., The .. possession . of 
‘which the‘ .property was susceptible .in 
the circumstances was not obtained. ‘by 
the purchaser. The | judgment- -debtor 
was in actual possession and:the pur- 
chaser should have. had him dispossess- 
ed: and himself obtained. actual posses- 
sion instead.: What he' did in-fact -was 
to obtain symbolic , possession , only, and 
that, the Full Bench held; -was ,of no 
avail so far .as the computation _ of 
limitation.. - was . concerned. Now, 


that was a case where the purchaser. ac- 


quired title- to the entire- -property leav- 
ing the judgment-debtor with none, and 
the possession, of „the, „į judgment-debtor 
thereafter was the possession of. a tres- 

passer: . The facts are. vegy different 


from those. before us. a - A 1 
_ I3. - We may ‘then f refèr t Sita 
Ram v: Ram’ Sunder, AIR 1928 AY 412. 


The ‘purchaser had acquired the.. entire. 


share ` of. ‘the ` judgment- debtor“ in ‘the 
property . and. subsequently obtained 
formal possession’ ‘over.that share, in. the 
ynanner ‘provided by Order’ 21,” Rulė. 96 
of the Code: The judement-debtor, not- 
withstanding ‘this, continued in actual 
physical possession of: the “property along 
with the other’ .CO- owners. ~The -` pur- 
chaser ` . brought a “suit. ` for partition 
against the other co- -owners and obtain- 
ed a decree for. the separation of his 
share- 


actual possession of his jseparated -share 


An objection -being taken -to -the appli- 
cation he brought a suit. claiming: actual 
physical possession of : his’ 
Division ‘Bench of the High Court held 


that the suit was barred by limitation.  :- 


It will be noted that. the. purchaser ac- 
quired the entire share: of the. judgment- 
debtor in the: property. | ` As it was an 
undivided share in. the. joint property, 
` the“ only’ possession open.:to- hi was 
formal possession. ` He -obtained -formal 
possession and from. that- date he be- 
came entitled to seek. actual - possession 
of his.share by. demanding a partition: 
But, as the learned Jüdges.. . observed : 


cvssetutes < ff the ‘ judament-debtor, 


in spite’ of the formal- ‘delivery’ of pos: - 


session to the plaintiff retained actual 
possession ‘as has been found. its difi- 
cult to see how his possession could ‘be 
otherwise “than “adverse. ; The execution 
sale had put an end to ‘his ‘title — he 
ceased to be å co-owner -of the < pro- 

perty, and his ` occupation after - that 
would be that of a` trespasser upon: the 
joint faeces ‘of “tHe - co-owners. 
And if- they'“failed to-’oust him ‘before 
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‘Thereafter, che applied for -thè -. 


share... “A ` 


A.E R. 


the expiry of. 12°. years -their title’. 
joint: owners “would. become a 
ed with regard to any: portion- of - -the 
property ‘so’ held ` adversely-- And - it 
would follow.‘that after the. lapse of 12 ' 
years in such a.case the joint owners 
could“ not, in a suit- for“ partition, in- - 
clude any portion of the property to 
which their joint title had. been lost. 
Joint ‘owners. by delaying. -to sue toge- 
ther for éjectment _ ‘of a trespasser in 
wrongful possession of a ‘portion of the ` 
joint property, or by delaying to 


cordance with, their T ‘cannot pie | 
the “tunning, of time: in favour: of _the : 
trespasser.” ` 


epo 


If-.the jüdzment debtor had” not" Teo ' 
a trespasser by reason of the loss of:his . 
entire share in the property, the posi- 
tion. would: have been entirely- different. 
If -he had retained some part of his 


, Share-in the property the purchaser 


would have been: a co-owner with ‘him, 
and as the learned Judges have signifi- ; 
cantly ‘observed, in “another: part . a the 
judgment : A : 


“Any coi ‘owner of joint property can’ 
call for partition at any ; time as, long 
as co-ownership exists.” 


14. a Reliance has: „also . N plac- 
ed upon ‘Niranjan Lal -v: Jhamman. Lal, 
AIR 1931 All 234. Dalal, J., who decid- 
ed. that case, merely applied the P 


ples laid down by this Court in Sita 
PR AIR 1928 all 412 (Supra). 
15.. n our . Opinion, ? upon. .the 


facts’ and “circumstances of the. present 
case, the: contention . of . the appellant 


‘that the respondent’s ` Suit . is. barred by 


limitation., B no: force - and must _be 
rejected. soo 


“#46. The next sntention: “on. we 
half of the appellant: is that the. finding 
of the courts: below that the respon- 
dent was in* possession - of--the house is 

arbitrary. and’ is inconsistent with: the 
pleadings’ contained in ‘the’ plaint. - It is 
pointed out: that: the ‘respondent “merely 
pleaded symbolical possession and not 
actual possession; and- it is urged that 
the courts below were not justified in 
considering’ evidence . contrary to` the 
pleadings of the respondent, and we are 
referred to’ Siddik :'Mahomed - Shah - Vv. 
Mt. ‘Saran, ATR 1930- PC 57-(1). -Upon 
the view -which: has: appealed-to us, we 
consider’ that the obtaining: of symboli- 
¢al‘ possession by: the -réspondent ‘was 
sufficient -: in the>-cifctamstances of’ the 
case: Consequently; this contention can 
be- “Of no. assistance to the appellant. ad 


i œ 17: Né other ontention has ‘been 
pet pe fe Fae ease 


Sr 
e ay 


1972 - 
18. The appeal fails and is dis- 


missed with costs, 
Anpas] dismissed. 
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R. S. PATHAK AND R. L. GULATI, JJ. 
l Chedda Lal, Petitioner v. The Sub- 
Divisional Officer, Maipu and others, 
Respondents. 
| Special Appeal No. 863 of 1962, D/- 
28-4-1971, judgment of S. N. Dwivedi. J. 
in C. M.W. No. 3033 of 1962, D/- 17- 10- 
1962. 

(A) Constitution’ of India, Article 
226 — The finding that the ballot papers 
were not tampered with may be a find- 
Ing of fact but when it is based on some - 
evidence only ignoring other material 
evidence it would amount to misdirection 
in law and: the finding can . be, success- 
fully. challenged in a writ. petition. (AIR ` 


1964 ‘SC 735), Rel.on. - (Paras 5, 6) 
(B) Constitution of India, Article 
226 —. There is no provision in: U. P. 


Panchayat Raj Rules requiring the enve- 
lope containing counted ballot papers- to 
be signed also- besides being sealed by 
the. officer concerned. Hence want of 
signature is not a material circumstance 
justifying interference under Article. 226. 
(X-Ref :— U. P. Panchayat Raj Rules, 
Rule 21- C). (Para 7) 
Cases Referred: “Chronological Paras 
(1964) ATR 1964 SC 735. (V 51) = ` 
(1964) °51 ITR 291, Commr. of > 
Income-tax, Punjab - v. Indian 
Woollen Textiles : 

U. N. Khare, for Petitioner; J. N. 
Chatterji, for ‘Respondents. à 

- GULATI, J. :— This is ‘an EE by 
Chedda Lal, whose writ, petition - has 
béen dismissed by the “Hon'ble Ş. N. 
Dwivedi. J. 

2. The. appellant ana. respondent 
Nos. 3 and 5 contested the election to- 
the office of the Pradhan of Gaon Sabha 
Kuchela. The appellant. secured 684 
votes, the respondent No. 3 secured 679 
votes, the’ respondent No. 4 got 13 votes 
and respondent No. 5 obtained 16 votes. 
The appellant was declared elected by 
the Returning Officer. Respondent No. 3 
filed an election petition on the ground 
amongst others that certain valid votes 
of his were wrongly rejected. and- ćer- 
tain invalid votes of the appellant were 
waa counted by the Returning Off- 
cer. The election petition filed by res- 
pondent No. 3 came before the Judicial 
Officer, -who recorded evidence led by 
the parties. The ballot papers which 
were kept in a sealed cover by the Re- 
turning Officer were sent for by him for 
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inspection and recounting. Before, how- 


-ever, the Judicial Officer pronounced the 


judgment, the case was transferred to 
the Sub-Divisional Officer for trial, pre- 
apprehension that a 
Judicial Officer had no jurisdiction to 
decide an election petition. On an 
application being made by respondent 
No. 3, the’ Sub-Divisional Officer exa- 
mined the ballot. papers and came to 
the conclusion that three ballot papers 
which should have been counted in fav- 
our of -respondent No. 3 had been 
wrongly- rejected by the Returning Off- 
cer and that eleven ballot papers which 
should not have been counted in favour 
of the appellant had been wrongly 
counted -for him. Accordingly he added 
three votes .to the total votes of the 
respondent No. 3 and deducted. eleven 
votes from. the total votes secured by 
the appellant. In this way the Sub- 
Divisional Officer found that the ap- 
pellant had secured 673. votes: while res- 
pondent. No. 3 had secured 882 votes. 
Accordingly the Sub-Divisional Officer 
set aside the election of.the appellant 
and declared a casual. vacancy. The 
appellant challenged the order of the 
Sub-Divisional Officer by means of a 
writ petition which has been dismissed 
by Hon’ble Dwivedi, J. Hence uee 
R -Appeal : 

` Only one point has been urge 
ed nee Sri.V. N. Khare, who appears for 
the appellant. His submission is that 
one of the contentions. raised before the 
Sub-Divisional Officer was that the bal- 
lot’ papers had. been tampered with 
sometime during the interval between 
the first counting by the Returning 
Officer and-the recounting by the Sub- 
Divisional Officer. In support of this 
contention he had relied upon the fol- 
lowing four circumstances :—. 

“L No argument was advanced on 
behalf of the third respondent ‘before 
the Judicial: Oficer that certain ballot 
papers ‘were wrongly rejected for him 
and that certain ballot papers were 
POR counted for the petitioner; 

(2) The Returning Officer, who was - 
the Block Development Officer, was 
cross-examined neither beforé the Judi- 
cial: Officer nor, before the Sub-Divi- 
sional Officer by the third. respondent 
on the question of wrong counting of 
ballot papers; 

(3) The third, respondent has | said 
nothing’ in his statement about the 
wrong counting’ of ballot papers and, 

(4) The envelopes did not bear the 
signatures of the ' Block Development 
Officer or the Judicial Officer.” ~ 
He goes on to argue. that the .Sub- 
Divisional Officer. rejected this conten- 
tion on the, ground that the seals on the 
envelopes containing ballot papers were 


- find that. the: learned. Single. Judge 
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found intact. He did not take into- con- 
sideration any. of ‘the four ‘circumstances 


ing of the Sub-Divisio 
the ‘envelopes - PETET the - ballot 
papers ‘had?'not been:| tampered’ with, 
. according - to the’ ‘learned’ counsel, suf- 
fers from a patent’ error of law, The 
learned ` Single Judge ` i has. found ` that 
the circumstances Nos. -2: and- 3 weré 
not pointed ‘out to ‘the ‘Sub-Divisional 
` Officer dt ‘any time; while .-the matter 
was pending before him: ` In: other ‘words: 
the Sub-Divisional Officer ` “was never 
called upon- to - consider’ two out ‘of 
tour circumstances. “~~ 

4 ©. As-régards the : remaining iy: 
caimetanices they were mentioned’ im'-the 
application. filed: by- the petitioner, -but 
the . order. of the” Sub-Divisional Officer 


does not. show- ‘that he considered them! .- 


The I¢arned™ Single Judge; however, has. 


expressed ` ‘the ‘opinion'-that-the fact that. 


the-seals-on thé envelopes were. “found 
to be. intact. was ʻa piece of evidence 
upon which’ the - finding: of the Sub= 
Divisional Officer could; be- based. The 
finding’. that- the: ballot papers had: not 
been -tampéred with, © therefore;- 


ing of -fact which is’ not’ based upon evi- 
-dence can be said to suffer: from -a patent 
error of law; but: a finding «which is 
based -upon some. evidence~ does- ‘not 
suffer from any such- infirmity; even 
_ though somen. other : evidence might not 
have been considered: With: respéct Die 
“set -out. the point rather.too. widely.: It 
- Is..not.in every case that where! some 

material evidence has. :not béen consi: 
dered no question of law: ‘arises: . a 


5 5. In Commr.: Jat. coic tase 
Punjab . Wooll 
Mills, (1904). 51. TTR “201 = 
Sc: 735) + -while . dealing-- a case 
under ‘the - Income-tax Act, the Supreme 
Court held that if there is. some evi- 
-dence ‘to -support the. Income-tax: _ AP- 
pellate. Tribunal’s finding . of fact, it is 
not open to; the: Court -to ‘discard: it even 
if; on a review,- of “the evidence, the 
court might. arrive-at a -different con- 
clusion. -It must, however, appear., that 
- -the Tribunal -had - considered. the- 


dence covering all the essential eee: 


and had _;not. misdirected itself ‘in bas- 
ing its’ "conclusion. upon, ' some’ evidence 
ignoring other essential. ‘matters... 


ly the Supreme Court observed-that ` w 


the Appellate .Tribunal’ did not. consider 
the évidence covering ` 
matters and baséd its finding upon” some 
evidence’ only; ignoring . other , essential 
matters, that would amount to-a mis- 
direction in law ‘and the: finding ‘would 
ive rise to. a question: of law. eel ri 


Trilok Singh’-v. Savitri Devi- 


deration. - 


at serial No.. 
-lopes did not ‘bear the signatutes “of ‘thé , 


7 cannot’ 
be ‘said -to be. without evidence. -A find> - 


-cerned should also be- 


envelopes. should - a ‘properly. 


- Savitri; Devi, _Respondent. : ae Me 
‘the. essential 


A ILR. 


6: In the ‘Instant case the finding), 


~ that the ballot papers had ‘not -been*tam-|; 


pered with-may be a finding of fact 
but such a finding can be successfully|' 


“assailed in a writ petition; if it can be 


shown that the Sub-Divisional Officer|' 
had -recorded that: finding -on. the basis|' 
of*.some evidence- leaving : out: of: consi-|, 
other | _ material evidence. or!’ 
circumstances.. 
Te The real question, ‘that, , hows. 
ever, arises, is- as to whether. the., four - 
circumstances ‘relied upon by.. ‘the. appel- 
lant or any one of them . was. an - essen- 
tial circumstance: ‘In’ our opinion, cir- | 209 
cumstances Nos. 1 to 3 are plainly ‘im- . 
material aiid’ non-esseritial’ - The. ‘only : 
circtimstance which’ can be - said to be: 
directly ` bs eas is. the one “mentioned | 
4, namely, that- thè envé 


Block "Development ‘Offiéer’ or.’ ‘the Judiz 


“dal Officer: “We asked the- learned - 


counsel ‘to show if there was any. Provi- 
sion îm the Panchayat Raj 
rules -which requires -the ` signature of 
the officer .concerried to.-be affixed on 
the envelopes: besides: thé seal. - ‘Learned | 
counsel for ‘the’ appellant ‘has: not: been . - 
able to-Boint: out ‘any : ‘statutory’ provi- 
sion ‘in “that behalf i a 





taining the polled: ‘ballot. - papers should 
be sealed. - There ` nov? requirement | 
that the signature :of . “the officer. con- , 
box. Th a oie en. 
Ox." ere..is no. e: , 
with the. sealing - of the. envelopes - con= 
taining the counted . ballot. papers. , . How- 
ever, we! .can safely assunie that,” “such! 
sealed, 
But in’ tHe’ absence: of any express „pro+ 
vision for the signature upon: them, we 
dó not! think that-the want. of signature 


would” be. a material circumstarice, 


. 8. We, ‘therefore,. see no force in ` 
this appeal’ and the . same is dismissed. 
But, in the. circumstances .. of the. case, 
we ee no, order as .to costs.., 
PE UR Ps, Appeal dismissed: 
` EAO G 


roety 
rn 
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dios ‘Singh... Appellant’ ` v., Sint, 
v` Second“ Appeal ‘No.’ 962 of 1969.. DJ: 
27-4-1971, Feo wea and.° ‘decree 
of “AY. on Dist. Ballia, Dh 
17-1-1969. Ai 


Act ‘or its ` 
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- (A) Civil P. C. (1908), Section’ 11 — 
Res judicata —- Where’in a suit - for res- 
titution of conjugal rights. by the hus- 
band an enquiry into the question as ‘to 
what happened on the day when’ the 
wife withdrew from.the society of her 
husband was made and finding was given. 
and again in a’subsequent suit for judi- 
cial separation by the husband enquiry 
into the same matter: became necessary 
to decide whether the wife left the 
house of her husband without reasonable 
cause it was held that the decision on 
the matter in former suit operated | as 
res judicata in the latter suit though 
the relief claimed in the two suits was 
different, (X-Ref:— Hindu Marriage Act 
(1955), Sections 9 and 10). (Para 8) 


-. (B) Hindu Martine Act (1955), Sec- 
tion 10 — Desertion by wife — Once it 
is found by a Court in’a suit for res- 
titution of conjugal. rights that the. wife 
left the house of her husband. . for: rea- 
sonable cause,- her living away. from 
her husband does not become desertion 
for the purpose of the section unless it 
is shown that the wife went to live with 
her husband thereafter and then again 
left him without - “reasonable ‘cause, >- 
. (Para 11) 
© Hindu Marriage ‘Act (1955), Sec: 
tion 23 (2) —Duty of Court — The sec- 
tion casts a duty upon: the court toó 
bring about a recónciliation before it 
grants relief under the Act. Where the 
Court does not grant a relief of divorce 
or judicial separation under the Act but 
dismisses the application for‘ it, the sec- 
tion is not attracted. In‘ such a case an 
appellate Court is not bound to do it. ~ 
d (Para 13) 


‘Ss. Varma ae R. S. Varma, for 
Peer: cos Nath Varma, tor 
Respondent. 


JUDGMENT:— This isan appeal pre- 
ferred by the. husband- from the appel- 
late judgment and decree of the learn- 
ed District Judge of Ballia, affirming the 
decree of the Court of first instance, dis- 
missing ‘the petition for grant of divorce 
and in the- alternative for judicial sepa- 
ration. 

2. Admittedly the petitioner-ab- 
pellant and the respondent were marri 
ed on 7-2-1960 according to Hindu rites. 
For some time the husband and wife 
lived together amicably. * According to 
the case: of the: husband, in his absence 
the wife went away on 30th of July 
1960 without any cause and without his 
consent with her, father and despite -re- 
peated efforts made by him for her to 
come back, she refused. A notice dated 
12-8-1960 -was served by the husband. on 
the wife asking her to return. It ap- 
pears that the wife had conceived when 
she was living. with her husband . soon 
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after the marriage and a son was born to 
her on 25-3-1961 st her father’s house. 
On 28-7-1961 the husband filed a -suit 
against the wife for restitution of -con- 
jugal rights. This suit was defended by 
the wife on the -ground that she was 
turned out of the house by the hus- 
band and her mother-in-law after being 
beaten on 30-7-1960 and her life will be 
in danger at the hands of her husband 
and others if she were: to return to him. 
On the finding that the wife was turned 
out on 30-7-1960 after being cruelly treat- 
ed ‘the’ trial. court dismissed the suit 
for. restitution of conjugal ‘rights. An 
appeal from the judgment and decree in 
the said suit was finally dismissed by 
the High Court by its judgment dated 
29-4-1966 ‘and the finding of fact that 
the wife was turned out from the house 
of the husband on 30-7-1960 after having 
been beaten was affirmed. Then. on 8-7- 
1967 the husband‘ presented a petition 
under Sections 10 and 13 of the Hindu 
Marriage Act for a decree for divorce and 
in the alternative for judicial separation 
against the wife. 


3. The allegation ‘made for 
purpose of the relief for divorce’ was 
that the wife voluntarily stayed away 
from the husband being wayward and 
unfaithful: “A charge of adultery seems 
to have‘‘been hinted, though not speci- 
fically stated, in the petition. i 


4 For the purpose of judicial se- 
paration it was alleged that on 30-7-1960 
the wife went. -away with her father 
without. any reasonable cause and with- 
out the permission of the husband and 
since then- never returned. despite repeat- 
ed efforts of the. husband. 


0 5 In her’ defence the wife deni- 
ed the- allegations of unfaithfullness- and 
waywardness. -She set up a counter case 
that her husband had married a. second 
time and was living with the second 
wife. It was ‘further pleaded that -on 
30-7-1960 she was cruelly beaten as she 
was’ unable due ‘to illness - to wash 
utensils and carry out other household 
chores,- turned out-of the house and she° 
went away to her father’s house. A 
plea ‘was alSo--raised that-the finding ‘in 
the previous suit for restitution -of con- 
jugal rights operated as res judicata as 
regards the plea -of desertion. : 


.6. .At-the trial the husband was 
not able. to establish -by any evidence 
that the. wife was unfaithful or guilty 
of such misconduct as to-deserve a 
divorce, The suit proceeded mainly as a 
suit for judicial separation and the main 
issue between the parties was whether 
on 30-7-1960 the wife left the house . of 
her. husband without reasonable cause 
and without the consent of the husband 
or did. she leave. under. circumstances 


the 


- the 
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which made -out a reasonable cause. 
The: trial Court fotind ,that the case of 
the wife -was true, she was turned out 


of the. house of. her -husband by . the: 


mother-in-law’ and the! husband, after 
being cruelly beaten by them and a do- 
mestic servant. -It was.’ also held that 
finding in the previous suit for 
restitution ` of conjugal rights on this 
question of fact operated as res judicata. 


The result was that the:. husband's sik : 


was dismissed:. 4 E ` 


4. On‘ appeal by” the ‘husband from 
the judgment | and decree of. the trial 
court the learned District Judge of Bal- 
lia agreeing’ with the view of the. learn- 
ed. Civil Judge that the’ finding -on ` the 
material issue of: fact recorded - in, the 
previous suit for restitution of conjugal 


rights had the effect `of res judicata and .. 


thé. same question. could not. be reagita- 
ted, ‘affirmed. the’ decree ‘and dismissed 
the appeal. As appears; from the judg- 
iment of the learned Dist. Judge the refu- 
sal -by the trial “Court: ‘to grant a ` decree 
for R was not: questioned. ` 


: 8... In this. second. . appeal, “before 
. me, ed ‘counsel for the appellant, 
contended’. that the . ‘finding that the 
wife was. turned out from the husband’s 
house on 30-7-1960 after -being beaten 
recorded in 
conjugal eshte ‘would’ not have the eff- 
ect of res judicata in ‘the subsequent suit 
for judicial separation, : inasmuch as in 
the former’ suit the Court‘had only “to 
find out whether the wife. could legally 
be compelled to go to her*husband while 
in -the latter’ suit the: ‘court: had to find 
out whether- the wife: was*guilty ‘ of -des- 
ertion as defined ‘in the’ explanation. to 
Section 10 of: the- Hindu Marriage: Act. 
I have not -been able’ to „appreciate. the 
true import-of the argument of the learn- 
ed counseL:. It seems that the learned 
counsel wanted to-make out that in, a 
suit for: restitution of conjugal- rights 
different facts have. to. þe. found:. .out 
that- the suits. were different: in- nature, 
hence a finding recorded,.in the suit for 
‘restitution of conjugal: rights | being. in- 
‘herently on- different: set :of, facts rele- 
vant for..the--purpese of! the suit .would 
not..operate as’ res judicata in -the latter 
suit ‘for judicial ,separation. The two 
suits being based on different .causes. `, of 
actions, namely one on ‘desertion, while 
the other or the existence..of the ‘egal 
status of ‘marriage and ' the. -refusal ‘or 
neglect of the wife to perform her mari- 
tal obligation. In this -argufnent of the 
learned -counselt’.there: does not appear 
to-be any- substance as. in: its: ultimate 
analysis the argument ‘ is ‘based: on’: the 


fact thatthe reliéf in the ‘two ‘suits dif-- 


fered. I -do’ not think A because 
the- reliefs- in two suits between -- same 
parties, filed> one !after--the other, `- are 


` Trilok Singh v. Savitri Devi (Asthana J.) - 


the - suit’ for restitution - of - 


_the finding on. the crucial question’ 


different. in -nature, 


issue in the earlier’ filed .suit on 
ar: matter - in. controversy between 
the - parties: and necessary for. -its 


A.LR. ` 
a finding on` an). 


decision ‘would. not operate -as: res judi-| - 


catá in the latter suit if 
ter is in issue ete the parties- and 
necessary for: the decision: of. the latter! 


_ suit also. It would always be so -no mat- 


‘the same: mat-|' 


ter the relief claimed in the latter suiti 


aio z bo in: form -and nature. 


The’ learned “counsel was not 


ale” to satisfy me 3 
suit for restitution -of ‘conjugal rights it 


that in. the ' earlier ` ' 


was not necessary for the court to re- | 
cord a finding on the disputed eee ' 


of ` fact as to, what had: happened - 
30-7-1960 when the wife left her-- 


on.the nature of the defence-raised in 


_ that suit. As a suit -under.Section 9” of 
. the Hindu Marriage Act afforded œ- re- 
lief for restitution -of conjugal rights, if . 


the. suit.is by the husband, on proof of 
the fact-that the wife without-reasonable 
excuse. 


for- the +court in that suit to -find out 


whether the wife left her husband’s house | 
‘without reasonable excuse thus depriv- 


ing the husband of, her society. In- that 
connection an-inquiry into the happenings 
on 30-7-1960 became necessary.’ In 
latter: suit “for judicial- separation - based 
on. desertion the husband had, to establish 
that the wife left his house. without . rea- 
sonable cause, the defence set: up: being 


‘that the wife, left .the house. of her hus- 


band having been beaten and turned out 
in order to, demolish’ the case of the hus- 
band that she left of her’ own accord 
without the permission of her husband 
and- without- any -reasonable cause. I 
have no- doubt in my’ “mind ‘thate the 
courts below were right in holding --that 
of 
fact. recorded in’ the former .suit ~ for 
restitution of conjugal rights will: have 
the effect:.of res: judicata -and ‘it was not 
open to the husband as a petitioner to 
re-agitate the same.. question. of fact 
again in’ the latter suit..- Thus there be- 
ing a concurrent finding to the effect.that 
the wife left her husband’s house on 30- 
7-1960. for a reasonable causé „which had 
not: been. ‘shown ‘to “be .vitiated by ` any 
error of. law or. procedure, woud „be 
binding in second, appeal . a 


10: Tt: was ` then- submitted 1 iy. the 


: learned counsel for ‘the appellant : that. 


the court. below. failed: in: its. duty: in not 


‘ recording.» finding:-though the evidence 


was on record:’that the: husband repeat- 
edly -made . attempts..to bring back - his 
wife: ‘but always-met with a‘ refusal, 


- therefore, -in -the circumstance emerging 


from: the - ‘evidence on record the: wife’s 
refusal at subsequent stages‘to come- back 


-withdrew-. herself from . the - 
society of her. husband, it was necessary 


T E 
-band’s “house: . That issue clearly arose 


the © 


1972 - 


with her husband: being. wnreasonable: 
she would be eat, of desertion as- that 
would - amount to, having: ‘left - ‘the hus- 
band without »: ‘reasonable “cause -and 
against his consent. or :will. I do : not 


think the- learned counsel can be allow- | 


éd to raise any such argument. for’ the 
first time in second appeal. . No such case 
seems-- to have been agitated in. ' the 
court below.: Moreover, the pleadings 
in the petition confined the case of the 
petitioner to a desertion ~“ on 30-7:1960 
and -not alternatively to another. subse- 
quent date. The husband cannot now be 
allowed to have a case considered by: the 
court which was not pleaded. 


11. Further it appears to me that 
even if such a case were pleaded, hardly 
it would have.any tenability.in law. 
Once it is found that the wife had left 
the husband’s house ` for a reasonable 
cause her living away from the hus- 
band would never become. desertion un- 
less the evidence comes that ‘she condón- 
ed the conduct of the husband, went 
back to live with him, and then again 
came away ‘without any reasonable cause 
and against the will of her husband. 
However, that is not a. question on which 

I should further: dilate. in this appeal 


12. ” Learned _ counsel for. the ap- 
pellant having found that none of grounds 
raised by him‘in support of ‘the appeal 
were tenable, ‘fell back upon the’ provi- 
sions of sub-section (2) .of Section 23, of 
the Hindu Marriage Act and ‘submitted 
that the decree of the court below was 
vitiated inasmuch as it did hot make en- 


deavour to bring about reconciliation ‘be-' 


tween the, parties before, táking up. the 
case or.” delivering a judgment. - -I am 
afraid on the language of sub-section’ (2) 
of Section 23 óf the said Act-the learned 
counsel cannot sustain this argument. 
It is clear from sub-section (2) that. a 
duty is’ cast on the‘court to endeavour to 
bring about a reconciliation between ` the 
parties before it grants a relief under 
the Act. Here in the instant case. the 
court at no stage ever granted any re- 


lief under the .Act as both the courts - 


below dismissed the ‘petition under Sec- 
tions 10 and 13 of the Hindu. Marriage 


Act. Neither any: relief for divorce nor. 


any relief for judicial separation : was 
granted..The courts below, therefore: were 
under no .duty to first ean: endea- 
vour to. bring about the reconciliation be- 
tween the parties ant sub. “Sec, 2) 

not attracted... . a 


- 13- 
learned counsel. that .this Court. as- a 
second appellaté court -ought to:. afford 

an opportunity to. the parties for recon- 
eiliation. If, this: suggestion ‘of the learn- 
ed counsel ~means’ that this Court. is-_un- 
der a duty under sub-section (2) of Sec- 


Narendra Kumar -v.. State 


ere 


-Jt was. en Sages by the 
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tion 23 of.the Act, then it has absolutely 
no tenahbility. . Inasmuch. as. th bei 





ing for a ome as .they never 
intended to grant any. relief under the 
Act. On that account their decree doe 

suffer from any legal error. This 
court, therefore, will have no jurisdiction 
to bring about any reconciliation. . 


14... ‘However; I gave my serious 
consideration to the. suggestion of the 
learned counsel for the appellant and 
tried to discover from: the material on 
record any fact or circumstance which 
would have been helpful in bringing ami- 
ty . between. the two spouses. I called 
upon the learned counsel for the res- 
pondent whether he. had any suggestion 
to: make and be of any assistance. On 
a mature- consideration of all the circum- 
stances, though I feel, that particularly 
in the society ‘to which the parties belong 
there ‘should always bean effort made 
by the well wishers of the spouses con- 
cerned ‘to bring about ‘conciliation and 


<- amity and a-court.should always endea- 


vour to encourage all. such attempts, 
whether by the learned counsel for the 


‘parties; or their relations or friends, ir- 


respective of the applicability of sub-sec- 
tion (2) of Section 23 of the Hindu Mar- 
riage Act; but in’ this case the facts and 


` circumstances are. such that there does 


not appear in. the present mood of. the 
parties that any. tangible solution of their 
problem can be reached. The suit of the 
plaintiff for judicial separation has been 
dismissed. The Jegal relationship has 
not beén.disrupted. May be because of 
a son having been born good sense will 
prevail. -with the mother and father to 
come’ together, if not for themselves 
then for the future well being and pros- 


_perity of.their progeny. 


15." The result is that this appeal 
has no force and is diemisted with- costs. 


Appeal Teese: 
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; B. N. -LOKUR, J. 

Narendra Kumar Varshney, 
tioner v. The State of Uttar 
and others. Respondents. 

Civil Misc.. Writ No. 3196 of" 1988, 
D/-12-7-1971. ©. 

(A) Motor. Vehicles Act (1939), Sec: 
tion 68-D (2) — It is not imperative for 
the Officers- `. hearing ~- -objections - to: a 
scheme under Section 68-D, ‘to issue sum- 


HO/O/D770/71/HGP/G- iy” Se gee 


Peth 
desh 
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moonses..and compel . attendance of. wit- 
nesses or production’ of documents. (X- 
Ref :- — U. P.. State Road Transport Ser- 
vices (Development Rules (1958), Rule 1 
9), Ae e se 1815, Baa on ooo 
: ; : (Paras 4. 7) 


` By Matie Vehicles: ‘Act (1939), Sec- 
tion ~68-D — Cancellation of- existing 
permits ` of: the. private ` operators as.. a 
necessary consequence of total nationa- 
lisation of -routes ¢annot’_ in law be an 
‘acquisition of property within the’ mean- 
‘ing of ‘Article 31 (2) of the Constitution 
as amended by Fourth Amendment “Act, 
Hence the question that compensation is 
illusory cannot arise.. ‘(X- 
stitution of-:India, Article 31 (2) ‘and 
Caa y AR 1999 RE 648. Distinguished. 

ane (Para 9) 


“Held, Tihe that thie: ‘compensation 
paid in the: instant case had a ee 
-eonnection with’ the. fet:: profits and 
could not be said illusory. . 


(©) Motor: Vehicles: | Act (1939), -See- 
tion 68-C: — The sch under Chapter 
- IV-A,. for nationalising’ transport “ser: 
vices is not discriminatory .and. repug- 
nant to Article 14. XRef: — Constitu- 
tion of India, Article 14). AIR 1960- SC 
1073 and AIR, 1961 SC 82 and AIR .1963 
SC, 1098, Relied on. >.> (Para 11) 


(D) Motor “Vehicles ‘Act (1939), Se 


tion 68-C — ‘Restrictions placed ‘by C 
ter IV-A in the matter of holding a ner 


mit is in furtherance. of the nationalisa- 


tion policy and“ is not ‘unreasonable. . 


' Moreover, the nationalisation of transport 
services which affects more the fanda- 
mental rights: under Article ‘49 (i): e) 
than ~ those - under Article 19- (1)- ( js 
saved by Article 19 (6). (&-Ref : :— Con- 
stitution of India. ‘Artic cle 19 (1). (£), *(z) 
and “Article. 19 (6).) . `` 1960- SC 801 
and AIR 1960 SC 1073- and AIÈ 1961 SC 
82,, Relied on: `- a -< “(Para 12) 


Cases ~ Referred ` lewis Paras 


(1970) AIR 1970 sc 564 (V 57) = 
(1970) 3 SCR 530, R. C~ Cope: 
' y. Union of India > e:  - 4 -11,12 
(1967) AIR 1967, SC 1815 {V 54) = 
(1967) 3 SCR 329. Capital Multi- 
purpose . Co-operative’ -- -Societies 
v. State. of Madhya Pradesh - . 4,5,7 
(1963) AIR 1963-SC 1098,- Ù- 50) = 
- .(1964) 1 SCR 220, Nehru’ Motor. 
. Transport Co- operative “Society _ 
_ Ltd. v. Staté of Rajasthan ~ 5, 11 
962) ATR 1962 SC 1183: :(V..49) = `- 
(1962) Supp (2) SCR 76, Kalyan. 


Singh v. State of Uttar Pradesh © 18 >. (2) The ‘State Government has. met 
(1961): ATR 1961 SC:82. (V -48) = created’ a separate department. to`- : 

(4961) -1 SCR: 642, -Kondala Rao «. _. form the functions .of the ‘State ene. ` 

v. Andhra Pradesh State Hoan port- Undertaking -which is .a’ statutory 

- Transport Corporation f : 1, 12 authority--and the:scheme as proposed and 
(1961) AIR 1961 SC 1715 - V 48); - later. Moaliacd: = ‘not in esa ie 

Malik Ram hg ‘law; - ; sate 


v. State-of Rajasthan. - 


Narendra ‘Kumar v. State (Lokur J.) 


f:— Con-. 


. Para’ 10)" 


the. 6th June, 


. Uttar Pradesh, who .was authorised. 


_proved was. ” published -' 
August, :1968.. 


aa 


(1960) AIR. 1960.SC 801- (V 47) = 
(1960) 3 SCR 177, Parbhani Trans- 
port Co- operative : Society v. -The 
Regional Transport Authority.. - 

-(1960) ATR 1960 SC 1073 (V 47) = . 
(1960) 3.SCR. 742, ' Narayanappa 
rv. State of-Mysore .` 

(1959) AIR 1959 SC 308 (V 48) = 
.: (1959) Supp (1) SCR 319, Nages- ` < 
wararao v. ‘Andhra Pradesh State - 
Road Corporation - 

(1959) AIR 1959 SC 648 (V 48) = 
(1959) Supp (2) SCR 8, Deep - 
Sao 


(1954) AIR 1954 SC-728 (V. 41) = 
1955 SCR 707, -Saghir Ahmad v. 
State., of. Uttar -Pradesh 


L Pe -Naithani, ‘for’ Petitioner; Stand- 
-ing Counsel; for. Respond ents. `. 


ORDER :— These six Soutine | under. 


Article 226: of the. Constitution’ filed | 


by 41 stake carriage permit-holders chal-' 


-the Act) for’ nationalising transport ` ser-- 


i 


lenge „a. Scheme . made under Chap- 
ter IV-A of ‘the Motor: Vehicles! | 
` Act, 1939° (hereinafter referred | to as ` 


-v: State of Uttar Pradesh - KI : 


vices on’ two routes in the Agra region ` 


of Uttar Pradesh. “A ` 


proposal. under - 


Section 68-C. ‘of .the Act was. made ‘on | 


the 16th April, 1962, and notified 
the 21st April, 1962, in respect of Ali- 
garh- Ramghat-via-Atrauli, ‘route Aligarh- 
Bijauli-via-Atrauli route. was also a dded 
thereto later by an amendment made 
on the 5th May, 1967, ee ‘published on 
1967. A number’ of ob- 
jections ‘were’ made by. . the ‘various pri- 
vate operators, but. the’. Deputy. Legal 
Remembrancer “ to. “the Government ` so 
consider the’ ‘objections: on behalf of the 
State Goverriment, overruled ‘the objec- 
tions, and. approved the 
20th. May, 1968, and the scheme’ so ap- 
„On ` cae : Bist 
The” ‘Scheme, inter ‘alia, - 
cancels the permits” dued to ‘the peti- 
tioners. nee 


v Be: Ae aaber. of avecinents: have 


a5 


been. ‘made . -and numerous grounds -have 


been taken in ‘the petitions and thé 
supplementary affidavit impugning’ the 
scheme but the scheme was attacked: at 
the hearing on ane _ following . ,Prounas 


. only : ie: 1 


(1) Adequate’ “opportunity wes! - “not 


. piven to’ the petitioners bythe Deputy 


Legal Remembrancer ‘to -lead evidence 


‘while hearing -and::deciding the objec- - 
g tions and-hence his decision is vitiated; 


on , 


‘scheme’: ‘on the , 


1972. _ 1! Narendra Kumar v; 
- (3) The compensation provided- for 


the cancellation. of the permits of the- 


petitioners is™illusory and the. require- 

ments as to. compensation’ guaranteed 

under Article 31 :(2) -of the ‘Constitution 
have been disregarded; . 

. .. (4) The scheme ts hit. bý Article: 14 


of: the - ‘Constitution as it involves-hostile - 


discrimination against: -thë petitioners 
vis-a-vis other private operators in the 
Agra oe and other regions of Uttar 
Pradesh; and > 
’ (5) The law in Chapter” IV-A of the 
Act is void as it-impairs the fundamen: 
tal rights of the petitioners: under Arti- 
cle 19 (1) () of the Constitution and 
accordingly. there is no valid law as 
envisaged by Article 31 (1) of the Con- 
stitution on the .authority - of- which. the 
petitioners could be ee “of - their 
property. z i 
a -the arguments on’ “behalf: ‘of: both 
parties had concluded, an applica- 


tion was made for the petitioners to. - 


add another additional ground, namely 
that the Deputy Legal “Remembrancer, 
in deciding the objections had not taken 
into consideration the- personal ips 
and’ individual grievances of the ` peti- 
tioners and’ other’ operators; that ` appli- 
cation was, however, rejected as it was 
belated, 

‘3.’ As regards “thie first ground, 
the grievance of the petitioners is - that 
on the 6th, April, 1968, the petitioners 
desired the. issue of summonses to six 
‘witnesses who were officers.of the State 
Transport Undertaking but .the Deputy 
Legal Remembrancer- declined to ~ com- 
ply with- the request .and : thus the peti- 
tioners were ‘denied. opportunity of lead- 
ing evidence ‘on their objections,” | .:: 

4.- It is now settled. law that the 
authority hearing objections whder -Sec- 
tion. 68-D (2). of the Act has to record 
the evidence produced before him . be- 
fore deciding the objections.. In Nage- 
swararao v. Andhra ‘Pradesh State ‘Road 
Transport. Corporation; „AIR. 1959--SC 
308 it has been laid down that the State 


Government acts as a -quasi-judicial Tri- . 


bunal when giving a hearing: under“ Sec- 
tion.:68-A of the -Act and in Malik Ram 
v. State of. Rajasthan, AIR 1961 SC 1715. 
the Supreme Court has.. observed -that 
any hearing before a. quasi-judicial- au 
thority does not- y mean an argu- 
ment but it may- in proper cases include 
the. taking of -evidence,. both oral.. .and 
documentary, and that accordingly, `con- 


sidering the nature of the-objections and - 
the purpose:.for..which. the ‘hearing is . 


evidence ` either 
comprehended 


given, production. -of 

oral -or- documentary. is 
within. the „hearing“ contemplated. by 
Sec. 68-D: (2). - The quéstion: which,. how- 
ever, arises’ is- whether -the -hearing ~au- 
thority is bound.to issue: summonses: for 


‘in‘ the Actor the- Rules,- 
the authority ot the . State - Government 


‘Remembrancer’ to issue summonses. 
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tnesses’ if requested - by: the ‘objectors. 
Ine aer „Multi-purpose - Co-operative 
Societies .v.. -State of Madhya Pradesh, 
a 1067" Sc: 1815" the Supreme Court 
rhe i acabitetly speaking, the on 
rity - cannot: ee. witnesses or order 
discovery ‘and ‘inspection of documents, 


‘as the Act hi not Provided for any 


such ‘thing... Nor' has any ‘rule . been ` 
Pointed’ out to. us. making ‘such a pro- 
vision « - But- in the absence ‘of’ such 


‘power all- "that the authority -can do is 


‘fo issue letters merely -réquesting per- 
‘sons to appear and it is-open to those 
persons to appear or not. In this situa- 
tion: if an: authority decides not to issue 


` such letters it cannot be said that there 


was-no : effective hearing. In short, 
what. thie: cases of this Court to which 
swe have referred show is: only this: iif 
the -party .concerned wishes to produce 


-any document’ or’ produce: any witness, 
the authority may take the documentary 


evidence’ into consideration or take the 
evidence of the witness, necessary. But 
there. is-in the ‘absence ‘of any- provision 
nó. power in 


to ‘compel attendance : of -witnesses or 
to compel . production :of documents. 
This is of ‘course not to say that if: the 
authority wants any ‘party before it to 
produce’ any’ document’ for ‘satisfyizig it- 
self whether the scheme is for the pur- 


-poses ‘mentioned -in Section 68-C it can- 


not-’so ask; and if the party asked to 


“produce” documents does not do so, the 
authority’ would’ be éntitled _ to 


draw 
such inféfénces’as it’ might consider 
justified from the- non-production of 


documents ..... agit (page 1821) : 
The- relevant.. U. - Rules, namely: the 
U: B State - Biad Transport ` Services 


(Development) ` ‘Rules; 1958, do not pro- 
vide fora power to the authority to 
issùe ` summons end. compel attendance 
of witnesses. or produétion of documents. 

Rule 7 (2):-envisages- that the officer 
hearing’: the objection shall call - upon 
the objectors to produce their oral and 
documentary. .evidence and Rule 7 (4) 
requires the objectors:to produce neces- 
sary: ‘and relevant evidence and witnes- 
ses. -:There is: indéed. no -obligation cast 
by. the Rules on the inquiry Officer to 
issue summonses for witnesses sought 
by the objectors and it was, therefore.) 
hot. imperative ‘for ‘the Deputy. Legal 
as 
prayed by the petitioners. . In the. cir- 
cumstances,’ his. refusal to. summon‘ the 
witnesses cannot aggrieve ‘the petitioners. 


.. Bs. > It was, however, ' urged that 
the: ‘Deputy: Legal’ ‘Rermembrancer’ - did 
not accept: the request: of:the petitioners 
to -issue. summions: on: other..grounds . and 
noton: the ground:that.he had: no such 
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power. ~ An analysis -of the order of the 
Deputy Legal - Remeribrancer-. discloses 
that, be rejected ..the. ‘application ':fór 
more than one reason; - ‘he stated, first- 
ly, that the | objectors shoud - have 
filed a list of witnesses along with his 
objection as required - by -Rule 5 .(5): of 
the-said Rules and-as this was not: done, 
the objection was not. in accordance 
- with the. Rules and the objector was 
not even. entitled: to'be heard in ‘view 
of Rule 7 (5) which states: that no objec- 
‘tor shall be entitled to: be heard unless 
- the objections are framed -in accordance 
with the provisions of, the Rules. T 

reason, no doubt, is ; not. appealing; the 
provision, in Rule 5 that. a person filing 
an objection shall submit along with the 
memorandum of .objections. a list -of 
documents and witnesses. cannot ,be- re- 
garded as mandatory; if. such a list is 
not ‘submitted along . with the memoran- 
-dum of -objections the, , objector, cannot 
be debarred from - -submitting the list at 
the later but -not a -belated- stage of, the 
hearing. -The second! reason. given. by 
the’ Deputy Legal Remembrancer - is 
that the application’ was: made on: the 
date fixed for. arguments; he was justi- 
. fied in declining to entertain the list of 
witnesses,.at the last stage of hearing, 


although -he has -observed. that if any 


witnesses .were. present they: could :: be 
examined: Finally, he. remarked ;- - 
“In the’ absence of any.. specific. pro 
vision in ‘the’ Act or ;Rules to enforce 
the attendance of “the witnessés “I do 
not think it is necessary’ to ‘summon any 
witness, on’ behalf of the objectors. d 


He was perfectly right ii’ rejecting the 
application on th ground, It’is true 
that he might have, if so inclined, issued 
‘Jetters of request to .,secure the atten- 
.dance of the witnessess, ‘whether the wit- 
' pesses might or.might: not. appear ` in 
‘answer thereto as remarked: in Nehru 
‘Motor Transport:.Co-op.: Society ` Ltd. v. 
State of. Rajasthan, .AIR 1963 SC 1098 
and’ also-.in the case. of Capital: Multi- 
purpose Co-op. -Societies,, AIR +» 1967 SC 


-1815 (Supra), but he is not obliged to ` 


„āo so, particularly-as .no'`such prayer 
‘was made and also as it: was too late:in 
the day to make such a prayer, the ob- 
ections. having . Poa. aa fee argu- 


ments. Sa 


6: > In REN iih the: delay 
in ‘the’ application, it, may. be, “mentioned 
that the objections -were filed to. the 


original ‘ notification ` as' long” back as- 


1962 and to the amendment made later, 
in July: 1967. The ‘objections’ of Naren- 
dra Kumar Varshney, petitioner in Writ 
Petition: .No:: 3196 of::1968, who actually 
fled: an ‘application. ‘for summoning : ; of 
witnesses, : were” filed: on. the- 19th. Feb: 
ruary, 1968:: .-None of- these : objections 


i 
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athe. petitioners. 


‘Undertaking and to indicate. 


-IV-A “of the Act 


` authorities would carry it out: 


A. LR 


were. accompanied. with a list of wit- . 


nesses although on the-2lst and 22nd 
November;:.1967, seven witnesses. were 
produced and: examined on behalf of 
As there was no 
of witnesses, the Deputy Legal’ Remem- 
brancer naturally fixed -the - case‘ for 
arguments and on the date of arguments 
Narendra. Kumar .Varshney presented 


the application for summoning the wit- 


nesses... Apart. from the absence of a 
power to ` issue summons, 
Legal Remémbrancer was. within. 

powers in rejecting. the application - in 


mE circumstances. : 


2 


7.. pi t may be relevant to’ men- 
tion that the witnesses’ were - -sought te 
be sumrnoned, ‘according “to the applica- 
tion, to prove the number of buses ef- 
fectivly available to the State Transport 
on. the 
basis of that number! that .no extra buses 
could be provided to ply on the. nationa« 
lised routes. .In ‘other. words; „the aim 
was to establish that the. State. Trans- 
port Undertaking did not posséss neces; 
sary equipment. - for: ` nationalising the 
route. . Such a consideration - is irrele- 
vant in determining the objections. In 
the case of Capital Multi-Purpose Co- 
‘operative Societies, AIR 1967 SC 1815 
(Supra) the Supreme Court observed : — 


“As tó docurientary. evidence, it was 
asked- for to show, firstly, that the Cor- 
poration did not. have: equipment ‘and: 
finarices- to carry out the schemes, and, 
secondly, ‘that ‘the Corporation’s past 
record ‘of running its servicés was worse: 


- than that of the private operators. We 


think that ‘both ‘these - questions really. 
do not arise In the context ‘of a scheme 
of nationalisation’ envisaged in Chapter. 
It--will thus be’ 
clear that nationalised ‘road transport’ 
under ..Chapter IV-A- would > be” run} 
either by the Central Government, or: 


S@asesseesse 


aiState Government:or any. of the other ` 
three authorities mentioned. there’ which: 
State: 
Government or the Central. Governnient. : 
with the’ re-' 
‘sources of the Government behind those 
authorities it would in our opinion’ be. 
futile for any obfecfor to say that the. 


are all under the:control of the 


In these circumstances,’ 


Central Government,-the State Govern- 


ment or. the authorities backed- by be! 
eould not have: equipment and - finance ' 


to carry out the schemes. It -seems to 
us that the very fact that a scheme ` is 


list ` 


the Deputy . 
his 


proposed.. suggests: that the Central ‘Gov= . 


‘ernment or: a.-State. Government: or the 
So there 
is no: question of asking -for production 


of documents relating ‘to the equipment . 


and’ financial-. position . of a State. Trans- ` 


port. Pp olerraae as defined-in Section 
68-A -(b).” : co 1821-1822) 200 w 
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Thus the request for sumimons made on 
‘behalf of the petitioners was not only 
outside the powers of the Deputy Legal 
Remembrancer to grant it but also very 
much delayed and its object was irrele- 
vant., It follows that the refusal to 
summon: the witnesses cannot in these 
circumstances, be made a. grievance as 
denying to the petitioners of a fair and 
full hearing. 


8. The second ground is founded 
upon the observations of the Supreme 
Court in Kalyan Singh v. State of Uttar 
Pradesh, AIR 1962 SC. 1183 that to 
avoid the anomaly of the State Govern- 
ment proposing a scheme under Sec- 
tion 68-C and the State Government it- 
self deciding the objections under Sec- 
tion 68-D (2), thus the State Govern- 
ment becoming the judge .of its own 
cause, the State Government might 
create a department to be in charge of 
the undertaking .and hear the ob- 
qections and approve or modify the 
scheme in a manner without violating 
the principles of natural justice. The 
contention of the petitioners is 
no such separate department has been 
brought into existence by the State 
Government in Uttar Pradesh. It ‘is 
common ground that there is a Trans- 
port Department of the’ Government of 
Uttar. Pradesh and that department 
functions in two sections. Transport 
(A) Department deals with the matters 
relating to the State Transport Under- 
taking, while Transport (B) Department 
deals with other matters of the Trans- 
port Department. In the counter-affida- 
vit filed by D. P. Saxena, it has beén 
averred that’ the „Transport (A) Depart- 
ment is “manned and administered and 
operated by different officers separately 
and independently of other- sections of 
the Transport - organisation.” That be- 
ing so, the Transport (A) Department 
which solely performs the functions of 
the State Transport Undertaking ans- 
wers to the requirement laid down by 
the Supreme Court in Kalyan Singh’s 
case AIR 1962 SC 1183 (Supra). .- 


9. There is no substance-in the 
third ground that Chapter IV-A is un- 
constitutional since it does not comply 
with the provisions of Article 31 (2) of 
the Constitution in as much as it provides 
for Ulusory compensation for acquisition 
of the property of the petitioners: This 
pround is based on a misconception of 
the situation. As a necessary . conse- 
quence of the total © nationalisation : of 
the route, the existing permits of : the 
private operators are cancelled and the 
cancellation of the permits does not, in 
law, operate -as acquisition: of the. pro- 
perty of the permit-holders within the 
meaning of Article 31 (2) of. the Con- 
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stitution as amended by the Consti- 
tution. (Fourth Amendment) Act, 1955. 
It was urged that on_the permits of the 
petitioners being cancelled, the peti- 
tioners are thrown out of business and 
they are deprived of their commercial 
undertaking, which is taken over by the 
State. Reliance in support of this argu- 
ment is‘placed on the following observa- 
tions of the Supreme Court in Deep 
Chand v. State of Uttar Pradesh, AIR 
1959 SC 648 made after referring to 
certain earlier cases: 


-Those cases have held’ that clauses 
(1)-and (2) of Article 31 relate to the 
same subject-matter and that though 
there is no actual transfer of property 
to the State, if by the Act of the State an 
individual has been substantially dis- 
possessed or -where his right to use and 
enjoy his property has been- seriously 
impaired or the value of the property 
has been materially reduced. it would 
be acquisition or taking possession with- 
of clause (2) of the 

OEA In the said case 
(Saghir Ahmad v. State of U. P., AIR 
1954 SC 728) this Court held in express 
terms that U. P.’ Transport Act, 1951, 
which in effect. prohibited the peti- 
tioners- therein’ from doing their motor 
transport business deprived them of 
their property or interest in a commer- 
cial undertaking within the meaning of 
Article 31 (2) of the Constitution ......... 
The fact that the buses belonging to the 
appellants have not been acquired by 
the Government is also not material 


All. 59 


The property’ of a business may be 
both tangible and intangible’ Under 
the statute’ the Government may not 


deprive the appellants of their buses’ or 


any other tangible property but are 
depriving thém of the business of run- 
ning buses on hire on public roads. We 


think therefore that in these circumst- 
ances the legislation does conflict with 
the provisions of Art. 31 (2) of the Con- 
stitution. ¢........ ” (pages 669-670). 


The above observations were made with 
reference to the provisions of the U.P. 
Transport Service (Development) Act, 
1955, which . was brought into force on 
24th April, 1955, i.e. before Article 31 
(2) was amended by the Constitution 
(Fourth Amendment} Act, 1955 which 
came into force on 27th April,. 1955. The 
case was thus governed the un- 
amended Article 31 (2). The Constitu- 
tion (Fourth Amendment) Act has not 
only made changes in Article 31 (2) but 
has also introduced a new clause (2- A) 
which reads: g 

*(2-A) Where ‘a iw does not pro- 
vide for the transfer of ownership or 
right to possession of any property to 
the State or to a Corporation owned or 
cóntrolled by a State, it shall not be 


a of .an | 
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deemed to’ provide for: the compulsory 


acquisition ‘or requisitioning ‘of property 
notwithstanding. that: it’. deprives + any 
_ person ‘of his property. med ac 


. Th. ‘view of clause (2-A), | ‘the cancellation 
permit . cannot be regařd- 
- édias acquisition” of the business ‘of the 
Z permit-holder ‘within’. the ‘meaning _ of 
- the arnended Article: 31, (2); “In AIR 4959 
- $C. 308 =the nature of. “@ancellation.”. of 
n permit. is, explained rin; me, following 


of, 


SB ts 


wa a cannot - be gid; that. Y ‘the. Tee 


. port Authority cancels, ‘the 
- person. carrying: on 
- ness in a-route_ and- ives. it to another; 
- the. „process; involves.:a 
ness or und 

mit-holdèr tor the neéw:. entrant. 


t ofa 


of ‘the „quondam per- 


transfer of, the. e from ~ one - to. an- 
` other 

a another 
- permit comes into - Hbgegeedie’ “Tt: may 
” J.be- that, by the said process the. existing 


7 permit-holder - ds . predna from doing - 
_ sents solely the inet . Prost. ‘which: ~ the 


his. business: and: # may.. > be. that 
the. Pee rt, Undi carries 
_ On: business; -but -by - no 


sfetch “of, dan guise or extension: of :legal 
fiction- fan ot vbe said; Pagani State 
Transport n lertaking. - o 

` same, business: which | the previous: per- 
mit- holder - was. doing. If ‘there is.,-no 


- transfer in the.. ‘case: ot ecancellation- ‘of a 5 S Rae 


. permit. in favour. of one and: issue-of::a 
“new: permit -to another, : equally - . there 
‘cannot be any. ‘such sfer.,in. the: case 
of. _issue. "ofog. is : 

port Undertaking,;. tto, fhe: at the busi- 
ness ‘not, simply~from.-ther stand-point- of 
the right to-do. so: or: the; : „activity -in 


a volved -in it,- “but also: from’. -the ° stand- 


point of. its. -agsets, it, ‘becomes -clear that 
no assets’.pertaining ito” the. business of 
the . quondam `. t-holder - are. trans- 
. ferred.. to ‘the State ` rt.- Undertak- 
` ing- Though-; the ` cancellation -ofthe 
` permit “has the effect of 


-the | ‘State Transport, 
‘he: is Jeft “in” the’ posses- 


` is taken’ over “by. - 
Undertakitig;: : 


sion’ ofthe’ etitire--assets‘of the business, ; 


‘Tt is no’ -doubt true that in the ‘context 
of the’ scheme: of nationalisation he’ may 
not-be able to: make ‘use Of "this ' ‘assets 
in. other ‘routes’ or’ ose “Of, them ‘ata 





great advantage’ ‘to ‘himself; “but “it Gan- - 
fot be~<said' that by ‘cancelling the- péri 
mit, ‘what’ is left, -with ° chim is only ‘the... 
‘ ‘husk’. In, fact’ the” entire’ assets “of “thé: 
~. business - are “left: with ing ae the | 


- $tate Transport. Unde 
taken over - the . same” + z (page 317) « 

In the- Hight of these’ ‘ebesuitions ade 
with ‘reference to ones IV-A- of the 
Act, added: = AON BEES the . Constitu: 


‘Narendra: Kumar v.' State: (Lokur J) 


_ that view «the 


Court: - in Nagi 

. 1959: SC- 308- (supra), for ‘thé‘reason ‘that . 
_transport. busi-- 

‘transfer of. busi+ ` 


. Indeed: 
‘the ‘process. does. - not ‘involve: -even -a 


' Ther.¢rue . position is that: one - 
o permit _ comes -~ to an` ‘end , ‘and; . 


“Mysoré, . 


- 82-and- AIR 1963" SC 1098. 


crippling“ his: > 
a business, ` none of .assets--of ‘the business 


. undertakings ~ 
-and individuals,” 
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tion. (Fourth. Amendment) Act and: in! 


view of the provisions of Art. 31 (2-A); — 
the cancellation” of an 


existing: permit, . 
‘eannot be held tobe :tantamount.-to ac, ; 
quisition: of -property within: the: aa 


ing of the amended: Article..31 (2), '. 

* question > whether . a . 
compensation provided by Section 68-G.- 
of the Act is illusory. or otherwise: does’ : 
not survive. The provision for: compen=: ` 
sation is made, as, indicated by the 
éswata’ Rao’s ‘case, AIR. 


“as the pérmit is cancelled before’ the ex: . 
piry, of the’-term. fixed `: therefn; ` the 
Legislature ‘ ‘thought dt fit “and proper to 
give _some' compensation: to the permit= 
holder who is’ preyêntéd . frm doing his 


ee ‘for fhe’ ‘nexpired period’ of the = 


Te “Neverihelest? Section” 68-C. a : 
of: the Act does: not, in’! my opinion, “offer -, 
illusory -- 
‘per’ -yehiclé - 
for. every Completed oar or, part of. 
a month. exceeding’. n days .of “the 
unexpited ‘period: and .- this” rate! -repre+ 


owner of the” vehicle. ; ‘assumed to 
make, “deducting ` i Pae ‘The 
amount may not be: on precise net ‘pré- 


- fit-in ‘a given:-case “but. it hàs -areason: ` 


able ‘connection with: the ‘net “profit, and 
haere ‘be: characterised . as ‘tlusory.. ore. 
The: fourth | ground . ‘that the 
‘Suffers’ from. -the ` -vice of dig- 
crimination and is repugnant to ‘Article 
14. of the Constitution has to ae men- . 
tioned only to be rejected: similar 


: contention was. negatived by the Supreme : 


Court in `; Narayana : State. of . 
Rao .v. . Andhra.. adesh | i 
Transport.. Carparts, ATR... -1961 `. 
"In. Kondala- 
Tao's - Case--a -phased `- -programme for thè- 
nationalisation „of transport services , was 


- approved: vend; it “Was: observed t— 
2 "The legislature: ‘made. a» sincere - at: 


tempt to - protects as far as possible in- | 
dividual rights | from’ the arbitrary: acts `- 
of the executive.: Once it is conceded 


_that- Chapter ° IBA ‘of -the Act is ne 


tutionally : goode'and that the. -legisla 
ture™-can- validly: make’ Jaw’ for’ nationa: 
lisation lof -the ‘road -transport ‘service, 
the procedure laid: down for implement- : 
ing the ‘said policy- cannot,:in’ our ‘view, . 
be: said: to- be. unreasonable. KAREE ‘The 

provisions of Chapter: IB-A cannot: ‘be 
struck ‘down on the ground that- they ` 
confer an- arbitrary power :on'`the- ‘State © 


: Transport: Undertaking : and: on .the’ State 


Govt." to < discriminate: .- between - indi# 
viduals and the State- Transport. -unders ` 
taking; between individuals and. private: 

‘and - - between- individuals. 
: (page. 88) - v 


‘compensation. - The: compensa- - . 
_ tion provided “is. Rs. 200/- 
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Reference was made to the exposition 
of the law contained in Article 14 in 
the Bank Nationalisation case (R. C: 
Cooper v. Union of India, AIR 1970 SC 
564) but I am unable to discover there- 
in‘ anything destructive of the earlier 
views expressed by the Supreme Court 
in a to Chapter IV-A of the Act. 


The last ground, namely, 
that Cie, IV-A of the .Act’ infringes 
the fundamental right of the petitioners 
under Article. 19 (1) ( of the Constitu- 
tion has no force. The-cancellation of 
their permit has no effect on their right 


‘Tf the permit is to be treated 
as property, the acquisition of the -per- 
mit as well as the holding of the per- 
mit are subject to the regulatory provi- 
sions of the Act and the Act itself pro- 
vides for. termination of permit in -the 
event’ of ‘nationalisation of transport 
services. - The restriction placed by Cha- 
pter IV-A in the’ matter of holding ` a 
permit is in furtherance of the nationa- 
lisation policy and can hardly be con- 
demned as unreasonable. ‘In’ the Bank 
'|Nationalisation ‘case, ATR 1970 SC 564 
(Supra) even, compulsory acquisition of 
property under Article 31° (2)-on pay- 
ment of compensation is held ‘not to im- 

pair the fundamental right under: Arti- 
kie 19 (1) (f). The Supreme “Court ob- 
served :— 


“If property is compulsorily Aa 
ed for a public purpose, and the | law 
satisfies the requirements of Article 31 
(2) and 31°(2-A) the Court may réadily 
presume that by the acquisition a rea- 
sonable restriction on the exercise of 
the right to hold’ property is imposed in 
the interests of the general public.” 
(page 597) 


It is incidentally relevant to Seion 
that the nationalisation of the transport 
services which affects more the funda- 
mental right -under Article 19 (1) (g) 
than the fundamental right under Arti- 
cle 19 (1) (f) is saved by Article 19 (6) 
of the Constitution (vide Parbhani Trans- 
port Co-operative Society v. The Regional 
Transport Authority, AIR 1960 SC 801; 
AIR 1960 SC 1073 and AIR 1961 SC 82 
at page 87). : 

_ 13. The result is that none of the 
grounds urged calls for interference with 
the scheme and all the six writ ‘peti- 
tions deserve to be and.are hereby dis- 
missed, No order as. to costs. 


See pertoni ‘dismissed, 
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AIR 1972. ALLAHABAD 61. (V 59 C 14) 


SATISH CHANDRA AND K. N. SRI- 
VASTAVA, JJ. 


Devendra Kumar Gupta, Appellant 
bs v, M/s. The Pilokhri Brick Kiln, Respon- 

ent. 

F. A, F. O. Nos: 142, 143 of 1970 and 
Civil ‘Réevn. Nos. 692. and 693 of 1968, D/- 
6-7-1971, from order of Onkar Si 
M. A. .C. Tribunal, D/- 21-3-1970. 


(A) ‘Motor Vehicles Act (1939), Sec- 
tion 110 — The existence of the Claims 
Tribunal’ on the date of -the ‘occurrence 
of the accident is not a requisite condi- 
tion for entertainment of a claim by the 
Tribunal. (X-Ref:— Sec. 110-F). AIR 
1964 Madh Pra 133, Dissented from. 

(Paras 12, 17) 


(B) Motor ‘Vehicles Act (1939), Sec- 
tion 110-A (3) — The provision is ap- 
plicable also to claims arising out of 
accidents which took place before the 
constitution of the- Tribunal. AIR 1965 
Mad 149, Dissented from; AIR 1970 All 
408, Overruled.  (X-Ref:— S.  110-P). : 

. (Para 22) 


In a čase Ten the Claims Tribu- 
nal is constituted -after .the expiry of 
sixty days from the occurrence of the 
accident, the person entitled to compen- 
sation would not be completely at the 
ame of the Claims Trib Even if 

Claims Tribunal refuses to condone 
ee delay, he: can pursue his remedy in 
the -Civil Court. .. (Paras 9,- 10) 


Where -the accident took place more 
than sixty days prior to the constitution 
of the Tribunal and the proceedings for. 
reel ase pote were taken in the Civil 

after the establishment of the 
bena -the claim being entertainable 
by. the Tribunal after condoning the de- 
lay in instituting the- claim before it. the 
Civil Court should -stay hearing of the 
civil suit and wait for the decision of 
the tribunal on the applications for con- 
donation of delay. In case the Tribu- 
nal condones the delay and thereby 
entertains the claim applications the 
Civil Court will not have jurisdiction 
to entertain or adjudicate upon the 
claims; but if the Tribunal refuses. to 
condone the delay and dismisses the 
claim applications on that ground. the 
jurisdiction of the Civil Court ‘to enter- 
tain -and adjudicate upon the claims 
would revive. (Para 23) 


Cases Referred: - Chronologiéal Paras 


(1971) 1971 Acc CJ 85 = 1970 All 
LJ 1409, Mangat..Ram v: Motor 
Accidents Claims’ Tribunal . KE 
(1970) AIR 1970 All 408 (V 57) = . 
1970 Ace CJ.24. New India As- . 
surance Co.‘v. Shanti Misra 4,11,17 


10/JO/E531/71/DGB, - 
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atte AIR 1987 Bom ‘92; (V 54) = 
oe LR “180, Manibat: N.. Bata 3 
nien. a Ace ci 397` = 8 Guj: 
TR 779, .Natvarlal Bhikhalal Shah i 
Thakarda Khodaji! Kalaji “11, 22 
(3965) AIR 1965 Mad 149 (V 52) = 


- (1965) 1 Mad L203, V. C., K. Bus’ . 
„Service (P) Ltd. v. HL B.: Senan, 3 


ase) AIR 1965 Puni 102 (V 52) = 
-66 Pun LR 1083; Unique Motor -` 
.-and General - Insurance . Co. Lid -o 
v. Kartar-Singh .. . ui 
01964) AIR 1964 - Mac . Pra. "433. es 
- (V 51) = 1962. Jab. LJ -661, Sus- <. 
:?bama. Mehta v. "Central Pro- .: : 
` vinces Transport. Services: Ltd: - uL 
(1962). AIR 1962 Punj 307 (V 49) = 
63 Pun LR 524, Mulak Raj V., 
-Northern . India: Goods Tn Rat 
: Corporation. Ltd. >. l 
(1959) AIR-1958 SC 915. (V: 45) =o 
:.1958 Cri LJ ‘1429, Anant Gopal .… 
. Sheorey. v. State’ of Bombay ` ~a 
(1932) “AIR 1932 All 30“(V 19) = 
Pa ‘AN LJ 844, Hazari Tewari 
“Mt. Maktula Chaubain 19 
asses a 1928. All - -708 (V 15) =. 
©- ILR: 5 0 All 865, Bajnath v. ‘Dularf f 
oa ges i ee x i -49 
-B. Dikshit, tag Ayppéllant KE P: 
Agarwal, for ` “Respondent. 
-SATISH CHANDRA, J.:— Sree ap- 
seule and’ revisions raise common ques- 
tions and. can be disposed of together. - 
eed A truck ‘bearing’ number* USL 
8010 beloneink to the deféendants-respon: 
- dents was involved in iañ. -actident - on 
Oth June; 1966. Arun Gupta ‘and Rajvar- 


dhan Gupta, sons: of. Devendra Kumar; 


recéived injuries’ at the: accidént.- Later, 
Arun - Gupta died. ‘His father ‘Devendra 
Kumar, on-24th- May, :1967,- instituted a 
suit in the Court: of the Civil. Judge 
Meerut, for recovery ‘of “compensation 
from the  deferidants-respondents for 
damages suffered by him as a. result , of 
his son Arun Gupte’s déath..: The same 
day, Rajvardhan Gupta filed another 
suit in the same Court’ for ‘ compensa 
tion for’ the injuries: sustained by ‘him: 
Both the suits were accompanied by ap- 
plications for ‘leave to sue in forma ‘pau- 
peris. : Both cases were ‘heard ‘ together; 
‘and disposed: of -by ‘the : learned - ‘Civil 


Judge, Meerut, by” a common judgment. - 


he 


3. It appears that by a notifica- 
Won -datéd 22nd April, 1967, fie “State 
Government. constituted -a Motor -Acci- 
dents Claims Tribunal- for. the district 
of Meerut : umder. Section 110: Motor 
Vehicles Act, 1939.. Section.110-F, Motor 
Vehicles: Act, om ‘the ~ Civil Courts 
frorn . entertaining- anyi claim. for : com- 
pensation” which may be adjudicated up- 
on by the Claims: Tribunal... “The -defen- 


> 


-y: Pilokhrf: Brick Kiln’. 
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dants raised:-a preliminary objection that 
the suits as well as the applications“ for, 
permission. to :sue -in forma ` pauperis 
were not maintainable. because the. Civil 
Courts were. debarred from entertaining 
claims for compensation instituted, -after! 
the . establishment .of-- the Claims: Tribu- 
nal. The learned Civil Judge:::Meerut,’ 
upheld: this. objection and rejected a 
applications and..the suits. The’ 
revisions are. airpad. against., “these 
orders. , 

å. Ther éatter, on izh ‘February, 
1958, the two plaintiffs filed applications’ 
for compensation” béfore the Claims Tri- 
bunal The: -defendants-respondents- con- 
tested_the applications. “They,. pleaded’ 
that since the. accident took’ “place prior 
to the constitution of ‘the- ‘Tribunal, f 
Tribunal - had no jurisdiction, -to’. enter-' 
tain the ‘claim - for... - compensation. , In’ 
suppor reliance - zwas . ‘placed ‘upon a. 
single. ‘Judge decision" of. ‘this. Court. in' 
New, India - "Assurance - “Co. v. Shanti’ 
Misrä, | 1970 ACJ 24. = AIR 1970 .AN: 
408. In this- case it was held: that .the; 
Civil Court, and.-not-the Claims Tribu- '. 
nal, had ` ‘jurisdiction’ to „entertain Claims ‘- 
for .compensation in respect.of accidents ' 
which. occurred prior. to the  constitu-' 
tion of the Claims Tribunal. | In view of 
this. decision, the Tribunal ‘upheld’ the | 
preliminary objection,- and dismissed `- 
the claim petitions. The two ‘appeals. 
are directed against orders dismissing 
the ‘two, ‘claim petitions. . Mee i 


Sa The anomalous. position’ created ` 


Ir these .two sets: of decisions na that. a 


person „entitled - “to. compensati can 


“not enforce. his right either in. ahs Civil 


Court or before - the Claims Tribunal, .at ° 
any time after the constitution of the 
Claims Tribunal. if the accident had , 
taken place before the establishment of 
the: ‘Tribunal. 8 


“6. Previously;. “mäer: "thé . Fatal. 
Reason: Act, . 1855,48., suit, for compen- : 
sation for an -accident -arising -. out of 
the use. of motor vehicles .could be in- 
stituted in the Civil: Court, within one 
year from the.date of the .death. (Arti- , 
cle- 21, Limitation Act,.,1908). .. Section 
110," -Motor Vehicles Act, 1939, 'authoris- 
ed ‘the State Governments to. appoint a 
person or a body .of persons. to investi- - 
gate’ and ‘report. on ‘accidents, involving . 
the death ‘of .or* bodily’ injury tó” ‘any 
person,” arising” out: of the use’ ‘of ‘motor 
vehicles and ‘the’ ‘extent to. ‘which, their 
claims to compensation ` had ` been“ satisi 
fied-and ‘to: advise and assist such per- ' 


“sons or hele representatives in present- 


ing their claims for compensation. But, 
the persons appointed were not em- 
powered to adjudicate. in -any way on, 
the liability of the insurer or on the- 
amount of damages to be awarded, ex- ' 
cept on the express desire of the con~ 
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cerned ‘Insurance Company. ‘It was felt 
that Section 110 -had not helped - per- 
sons. of limited’ ¿means in. - preferring 


claims, ‘because a court ‘decree -had to 


be ‘obtained before the application. of 
the Insurance company to: make claims 
could be enforced.’ Parliament sought 
to remedy this. position by providing a 
quick and a cheap remedy by the Motor 
Vehicles . (Amendment). Act, 1956. It 
added a new Section 110-and ‘Sections 
110-A to 110-F to the Motor Vehicles 
Act, 1939. - Section. 110 authorised the 
State Government - to constitute. Motor 
Accidents ‘Claims Tribunals for a parti- 
cular area for adjudicating upon claims 
for compensation. Under . sub-section 
(3) of Section 110, only a: person, .who 
has been a District Judge or a Judge 
of a High Court is; oe to. be ap- 
pointed as a member of -the Claims 
Tribunal. Sub-section (1) 
110-A, enacts that an - application `. for 
compensation arising, out of an accident 
of the nature specified in sub-section (1) 
of Section 110 may be madé by the 
persons mentioned in. it. Under sub- 
section (2) of Section: -110-A, the appli- 
cation is to be made to the -Claims Tri- 
bunal having jurisdiction- over the area 


in which the. accident occurred. Sub- 
section (3) prescribes. a period of limita- 


tion, for making such applications. The 
proviso thereto authorises the Tribunal 
to condone the delay if eamelent: cause 
is shown for it. 


7. Under Section 110-B, ‘the 


Tribunal makes an’ award -of compensa-" 


tion-in accordance’ with - the- procedure 
and powers‘ prescribed by: Section - -110-C: 
Section 110-D provides for- an ` appeal 
to'the High Court against the award, 
provided the amount in dispu te-is ‘not 
less than”: Rs. 2,000/-." Section 110-E 
provides for recovery of “the amount 
awarded as an arrear of. land -revenue. 
Section- 110-F bars the: “jurisdiction ` “ot 
tbe- Civil Court. “Tt provides : moe 


“110-F. . Bar. ` ‘of ' jurisdictions ot 
Civil . Courts : — 


- Where any Claims’. “Tribunal: ‘rine 
been constituted for any area, no Civil 
Court shall have 
tain any question relating to any clainy 
for compensation which may -be ad- 


judicated „upon by the: Claims Tribunal , 


for that area, and no injunction in res- 
pect of any action: taken. or. to be taken 
by or 


shall be granted. -by the’ Civil’ Co art? 


‘This provision créates a bar -to the’ 


Jurisdiction . of- the Civil Court on - - the 
fulfilment: of . two -- ~ conditions. In © the 


first place, the bar -arises after the con-. 


stitution of- a Claims...Tribunal, . Next 
the: Civil Court is barred + from: enter- 
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jurisdiction to enter- - 


i pletely, excluded by the- 


before the Claims Tribunal in - 
respect of the claims for compensation , 


nal. 
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taining “any. question - relating to. any 
claim for -compensation which-may be 


_ adjudicated upon ‘by the Claims Tribu- 


nal .for that. area.” If any question re- 


-lating to.a claim for ` compensation is 


such'as may not be adjudicated upon by 
the Claims Tribunal,.. the Civil Court's 
jurisdiction to‘ entertain. such question is 


. not barred by. Section 110-F.- 


“Sub-section (3) of Sec. “110-A 

E that no application: for compen- 
sation under this Section shall be en- 
tertained unless it is made within sixty 
days of the occurrence: of the accident. 
The proviso thereto states that the Claims 
Tribunal may entertain the application 
after. the expiry’ of the period of sixty 
days if it is satisfied that the applicant: 
was _ prevented: by sufficient” cause -from 
the application in time: An ap- 


‘plication -for compensation can be made 


before the Claims Tribunal within sixty 
days of the occurrence of the accident. 
The jurisdiction of the Civil Court in 
relation to ‘such claims is` hence barred 
by Section 110-F, In relation to claims 
which are’ man pua beyond the . period 
of sixty- days, th Tribunal can 
entertain , them, if it is satisfied that the 
applicant’ was preventéd by sufficient 
cause from making the application in 
time. The proviso to sub-section (3) 
clearly ` authorises ’ the Claims Tribunal 
to entertain“ as well as:to adjudicate 
upon: ‘questions relating to a claim for 
‘compensation even if | they are made 
beyond’ sixty . “days. of’ the occurrence 
of’ the accident, provided. the Tribunal 
is satisfied that ‘there was sufficient cause 
for the delay. So“ all ‘claims arising 
out .of accidents which occurred’ more 
than 60 days prior to the making of the 
application, -are claims, which. can be 
adjudicated, by , the Tribunal. The ap- 
plicants;, have a‘right to -invoke the 
jurisdiction -of the Claims Tribimal to 
adjudicate. upon. .the. question of the 
condonation of delay im making the 
claim, and, if the Tribunal condones the 


_ delay, the applicants have a right to 


an. adjudication | on sthe merits; once 
the delay is- condoned, the Claims Tri- 
bunal: cannot refuse adjudication of the 
‘questions relating to the-merits of the © 
claims for compensation.. The jurisdic- 
tion -of the- Civil Court ‘becomes :com- 
-order of the 
Tribunal condoning the delay. . Suppose 


“in a case the Tribunal. is not- satisfied 


that the' applicant - -was prevented. by 
sufficient çause- from making the ap- 
plication, in time then, on- this view, the 
Tribunal would become incompetent to 
entertain- the claim, for compensation} 
that -is to say,. the: questions, on the me- 
rits of :the -claim ‘for „compensation . can- 
not, be- adjudicated ‘by the-Claims Tribu- 
In. view, of the „specific. language .of 


- tion v 
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Section 110-F debarring the. Civil. Court 
from -en ‘any ‘question relating 
to. any ¢laim for compensation - which 
may. .be- adjudicated upon by tbe- Claims 


Tribunal.” Tt is clear: that, on the .Tri- . 


_ bunal becoming. incompetent to adjudi- 
-- eate upon questions on the merits of the 


this view, no oan to ‘recover compensa- 
an aggrieved party will 
be -defeated’. ac ‘He will have ‘his 
~ remedy either -before the: Claims’ Tribu; 
nal,. or -before the Civil ‘Court. 


9. Ina case ; Set “the Claims 
Tribunal is constituted. after the. expiry 
of sixty days from the occurrence ::of 
‘the accident,. the na to com- 
- pensation , would. riot be. completely -at 
` the mercy of the Claims:Triburial... Even 
if the Claims. Tribunal refuses to condone 
the delay, he can pursue’ his ney in 
the “Civil Court. ES 


> 10- - ‘The position. gopears “to. “be 
` that after “the constitution of the -Claims 
Tribunal, the Civil Court 
debarred from entertaining any . Claim for 
compensation. . But if the | Tribu- 
Hal refused to condone the. delay in . a 
' particular . „case, - “the. ~ Court can 
entertain the- claim and ‘adjudicate upon 
its merits. Section. 110-F , will not., bar 
its Jurisdictipn im “such... cages. In | the 
the prea A ha En 

-- on 24th May, 1967 after the Claims Tri 
.-bunal had been eter ‘on. 22nd 
April,. 1967. ‘The Fara Civil. Judge was 
justified in ` taking. th e view .that.. the 
Civil Court, had no, ,Sursction to: enter- 

f tain: the claims. = 


te The next- anil: more - ee 
jieton is as to thë extent of the juris- 


present case, 


wry 


diction of the -Claims Tribunal. In- AIR - 


1970 All 408, a leamed Single Judge of 
this Court. held ‘that -the sunal. -had 
no jurisdiction to entertain claims’ in 


respect:of accidents which occurred prior 


to the constitution of the ‘Tribunal. -The 
same view has been taken by the' Madhya 
Pradesh High Court, -Sushatna Mehta ‘v. 
Central Provinces- "Transport - ‘Services 


-° Ltd., ATR: 1964 Madh Pra 133. “On ‘the - 
* other hand, another learned Single ‘Judge - 


of this Court. in* Mangat : Ram“ v. Motor 
Accidents Claims Tribunal, 1971 Ace CJ 
85 (All) held that:the- Tribunal had. juris- 
diction to entertain claims for cdmipen- 
gation.’ even where: the accident took 
place prior to its constitution, - The Civil 
Court was. debarred’:.from: ‘ entertaining 
such claims after the Tribunal had” been 
constituted. The ‘same, view. ‘has’: ‘been 
taken by the Bombay’ High: ‘Court, - Mani- 
bai v. Harpal Deo, AIR 1967 -Bom 92, -the 
Madras Pir Court- V.-C: K. Bus: Ser- 
vice v. H. -B. Sethna, AIR 1965-Mad 149, 
the Punjab’ High ‘Court ' Gplane Motor! & _ 


_ Devendra: Kumar v. Pilokhri “Brick.-Kiln 
Ltd., -v. - Kartar - 


is prima, facie - 


- Legislature -using words - of- -wide 
_ the- 


nee Age 


ALR 


General- Insurance -Co 
Singh (AIR 1965. Puni.. 102 overruling 
Mulk Raj v. Northern India Goods Trans- 

port, Corporation Ltd.’s case ATR: 1962 
Puni- 307), and the Gujarat High Court, 
Natverlal Bhikhalal Shah v. “Thakarda 
Khodaji Kalaji (1967 Acc ro 397 Gu). 


12." The question which - requires 


consideration: is whether the existence’ of ` 


the. Claims Tribunal onthe date of the. 
occurrence of the accident is a requisite 
condition for the entertainment of a. 
claim ‘by ‘the’ Tribunal. -In order. to de- 
termine the jurisdiction of: a ‘statutory. 
tribunal, ‘the court -has ‘to’ ‘examine the 
© of the provisions and give. 

its natural meaning. Under 
Section 110 (1), the State Government is 
empowered’ to constitute a Claims Tri- 
bunal’ for a specified area for the pur‘ 
posé‘ of adjudicating . upon claims- for, 
compensation in respéct of accidents in- 
volving’ the death -of, or bodily injury to,,. 


. arising’ oùt of the’ use of motor vehicles.' 


This provision does’ not curtail or. qualify: 
the classes or catégories of claims which 
the’ Claims Tribunal could - adjudicate. 
All. claims for GOmpersation in respect 


_of accidents involving death or’ bodily 
injury: are’ within“ the _purview of - the 
‘Tribunal. There are! ño express words, ` 


nor, do the used words’ raise an implica: 
tion of any restrictioi“as to the time of' 
the occurrence of the accident, , before’ 
the claim for compensation in relatión ` 
to it could be within the' jurisdiction of 
the Tribunal. This- provision . 


after the establishment; of the - Tribunal 
in .order..to enable the- Tribunal to ad- 
judicate a-claim for: compensation: relat- , 
ing to the accident. _ If the Legislature . 


: ne intended to -limit ‘the jurisdiction . of 
the 


Tribunal. to accidents ; occur- - 
ring after its ‘establishment,- it would 
have-said so. It has -expressly said..so in: 
Section :110-F while debarring: the. juris- 

diction of the -Civil Court. -The bar: to | 
the jurisdiction . of the Civil Court was, 
created with effect’ from: the ` establish- | 


- ment of the Claims Tribunal. A similar 
restriction. might have. easily been ‘impo- - 


sed’ in Section 110 (1). But, we find. = 
an 
general amplitude so as to bring. within 
purview. of' the. Claims - ‘Tribunal, 


does not . 
` postulate- that’ the. accident must occur 


claims in respect- of accidents occurring . 


“prior to as well:.as after the constitu- 


tion of. pe Tribunal 


"Section 110-A authorises the ` 


making | Ph “an application - ‘for compensa: ` 


tion. Under it, a claim ‘for compensa: 
tion can be made: if. it arose: out of: an 
accident ofthe nature: specified. ‘in sub- 
section: (1) of Section 110. *..As. calréady 


seen, ‘that provision does not confine the . 


nature ‘of accidents to those occurring 
after- 


the: constitution: of the: Tribunal. . 
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No such. condition was imposed under 
Section, 110-A- either, 


14. | Sub-section (3) of Sec. 110-A 
Senin the period of limitation for 
an application for compensation made 
before the Claims Tribunal. Under it, 
the application must be made within 60 
days from the date of the occurrence of 
the accident. It was suggested that this 
provision contemplates the existence of 
the Claims Tribunal on the date of the 
accident; because, if the Tribunal was 
not in existence, the application could 
not possibly be made to it. After the 
constitution of the Tribunal, the Civil 
Court’s jurisdiction is also barred. So 
in such cases the right to compensation 
becomes unenforceable. This presents no 
insuperable difficulty, so that the Court 
may stretch the language of sub-section 
(3) and introduce another condition, na- 
mely that the tribunal must exist on 
the date of the accident. If the Tri- 
bunal has not been constituted, the ag- 
grieved person obviously cannot make an 
application before it, In that situation, the 
jurisdiction of the Civil Court remains 
and the aggrieved person can take pro- 
ceedings there. Even in those cases 
where the accident took place more than 
sixty days prior to the constitution of 
the Tribunal, but no proceedings were 
taken in the Civil Court till the establi- 
shment of the Tribunal, the aggrieved 
person has the right to ask the Tribu- 
nal to condone the delay; and in case 
that is refused, it is still open to him 
to take proceedings in the Civil Court 
for compensatior£ The right to compen- 
sation which imheres in the aggrieved 
person does not become extinguished or 
unenforceable. 


15. © On the other hand, the sug- 
gested Interpretation that sub-section (3) 
of Section 110-A postulates the existence 
of the Tribunal on the date of the acci- 
dent, creates an anomalous position, when 
considered in the light of Section 110-F. 
Take a case where an accident occurs 
10 days prior to the establishment of 
the Tribunal. The aggrieved person can 
approach the Civil Court only during the 
10 days, that is, till the constitution of 
the Tribunal, though the period of limi- 
tation is much more, for a suit for com- 
pensation in the Civil Court; and, since 
the accident occurred prior to the esta- 
blishment of the Tribunal, the Tribunal 
is debarred from entertaining the claim. 
In this view, the practical result is 
that the period of limitation available to 
the aggrieved person to institute proceed- 
ings in the Civil Court is arbitrarily cut 
down. The golden rule of interpretation 
ef statutes is that a construction which 
creates anomalous situations, should, if 
possible, be avoided. 
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16. The suggested interpretation 
does violence to the language of sub- 
section (3) ot Section 110-A. Under it, 
the Claims Tribunal can entertain claims 
in relation to accidents which have occur- 
red within sixty days of the making of 
the application. But, on the suggested 
interpretation, the Tribunal cannot enter- 
tain a claim even if the application is 
made within ree! days of the date of 


the accident, if the Tribunal was esta- 
blished after the accident. In this way 
a provision down. the period of 


limitation for making an application to 
the Tribunal is employed to restrict or 
circumscribe the extent of the jurisdic- 
tion of the Tribunal. In our opinion, it 
is not permissible to do so; because, as 
seen above, Section 110 (1), which lays 
down the extent of the jurisdiction of 
the Tribunal does not require the exist- 
ence of the Tribunal on the date of 
the accident. Section 110-A (3) only 
prescribes the period of limitation It 
does not deal with the extent of jurisdic- 
tion of the Tribunal, 


17. The learned Single Judge of 
this Court in New India Assurance Co.’s 
ease, AIR 1970 All 408 (referred to 
earlier), observed that claims in res- 
Pr of accidents which took place more 

than sixty days prior to the constitu- 
tion of the Tribunal would be barred. 
if Sections 110 to 110-F were given retro- 
spective effect, even though suits in res- 
pect of them could be filed within 2 
years from the date of the accident. The 
learned Judge did not discuss the point 
or give any reasons for this view. As 
seen above, no claim pets barred total- 
ly. On the view that this class of claims 
become barred the learned Judge held 
that the principle that retrospective op- 
eration ought not to be given to a sta- 
tute so as to affect vested rights, was 
attracted. On that basis, Section 110-A 
was constructed as being prospective. 
with the result that no application could 
be made to the Tribunal if it had not 


been established on the date of the 
accident. 
18. With respect, we are unable 


to endorse this view. The presumption 
against retrospective operation of a sta- 
tute does not apply to procedural mat- 
ters. 

19. A person has a vested right 
to claim compensation. But does have 
a vested right to the choice of forum? 
Sulaiman, A. C. J. in Hazari Tewari v. 
Mst. Maktula Chaubain, AIR 1932 All 30 
held in the negative. It was observed 
that the right of action was something 
different from the choice of forum. The 
choice of forum is a matter of proce- 
dure and is not a substantive right. In 
Baijnath v. Doolarey Hajjam, TLR 50 All 
865 = (AIR 1928 All 708) Sulaiman, A. 
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C. J., held that the rule of limitation isa 
rule of procedure. 


20. In Anant Gopal Sheorey v. 
State of Bombay, AIR 1958 SC 915, the 
Supreme Court has declared:— 

“No person has a vested right in 
any course of procedure. He has only 
the right of prosecution or defence in 
the manner prescribed for the time be- 
ing by or for the Court in which the 
case is pending and if by an act of Par- 
liament the mode or procedure is alter- 
ed he has no other right then to pro- 
ceed according to the altered mode. In 
other words, a change in the law of 
procedure operates retrospectively and 
unlike the law relating to vested right 
is not only prospective.” 


The relevant law in -force at the 
time of the institution of a particular 
action would govern procedural matters 
like the forum, where the action could be 
instituted, and the period of limitation 
within which it could be done. The pro- 
visions relating to the choice of forum 
and limitation, being procedural, would 
normally operate retrospectively, in the 
sense that they would apply to all ac- 
tions instituted after their enactment, un- 
less there is a distinct provision to the 
contrary. So, the retrospective operation 
of Section 110-A (3) cannot be avoided 
on the supposition that it will affect the 
litigant in relation to choice of forum 
and limitation. 


21. The various cases relied upon 
in New India Assurance Co.’s case lay- 
ing down the principle of not applying 
a limitation statute retrospectively, re- 
cognise that that principle applies only 
if the Legislature has not, either expres- 
sly or by necessary implication, given 
. retrospective operation to the relevant 
provision. If the Legislature has made a 
provision retrospective expressly or by 
necessary implication, the Courts can- 
not by the process of interpretation, frit- 
ter it away. In view of the Proviso 
to sub-section (3) of Section 110-A, the 
Claims Tribunal has jurisdiction to adju- 
dicate upon claims in relation to accidents 
which may have occurred more than 
60 days to the institution of the claim, 
provided the Tribunal is satisfied that 
there was sufficient cause for the delay. 
Thus, the Legislature has expressly 
authorised the Tribunal to entertain 
claims, even though the cause of action 
may have arisen years and years earlier. 
The retrospective operation of the pro- 
vision comes into existence on the Tri- 
bunal making an order that the applicant 
had sufficient cause for the delay in 
making the application. This  retros- 
pectivity could not be tinkered with on 
the ground of any supposed hardship, or 
on the ground that vested rights were 
adversely affected. 
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22. In AIR 1965 Mad 149, the 
Madras High Court observed that sub- 
section (3) of Section 110-A would not 
apply to claims arising out of accidents 
which took place before the constitution 
of the .Tribunal. The result would be 
that the Tribunal would be bound to 
entertain claims however stale, without 
requiring the applicant to show cause for 


the delay. This construction does not 
appeal to us. It goes contrary to the 
jurisdiction conferred on the Tribunal 


by the Proviso to entertain claims made 
beyond sixty days of the accident only 
if it was satisfied that there. was suffici- 
ent cause for the delay. The Bombay 
High Court, AIR 1967 Bom 92 and the 
Gujarat High Court, 1967 ACJ 397 (Gui) 
have held that Section 110-F does not 
debar the Civil Court from continuing 
to deal with cases pending before it on 
the date of the establishment of the 
Claims Tribunal Prima facie, we are 
in agreement with this view. But, it is 
not necessary to express a concluded opi- 
nion, because that problem does not 
arise in the present case. 


23. In the present cases, the pro- 
ceedings were initiated in the Civil Court 
on 24-5-1967 after the constitution of the 
Claims Tribunal in April, 1967. On that 
date, the claims could be entertained by. 
the Claims Tribunal provided it condon- 
ed the delay under the proviso to sub- 
section (3) of Section 110-A, Motor Vehi- 
cles Act. In case the Tribunal condon- 
ed the delay and thereby entertain the 
claim applications the Civil Court will 
not have jurisdiction to entertain or ad- 
judicate upon the claims; but if the Tri- 
bunal refuses to condone the delay and 
dismisses the claim applications on that 
ground, the jurisdiction of the Civil Court 
to entertain and adjudicate upon the 
claims would revive. in that event the 
Civil Court will have jurisdiction to en- 
tertain and dispose of the applications for 
permission to sue in forma pauperis and 
thereafter the suits themselves on the 
merits. In this view, the order passed 
by the learned Civil Judge rejecting the 
two applications for leave to sue in forma 
pauperis are set aside. The matter is 
remanded back to the learned Civil 
Judge. The Court will, for the time be- 
ing stay the hearing of these applica- 
tions, and await the decision of the Tri- 
bunal on the applications made by the 
applicants for the condonation of the 
delay in instituting the claim before it 
and thereafter pass appropriate orders in 
the light of the observations made above, 


24. The view taken by the Claims 
Tribunal that the Tribunal had no juris- 
diction to entertain these claims is er- 
roneous. The orders of the Tribunal are 
set aside and the matter is remitted to 
the Tribunal for considering on merits 
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the applications for the condonation of 
delay. We order accordingly. The 


parties shall bear their own costs here 
and below. 
Order accordingly. 
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Rudra Pal Singh, Petitioner v. Ram 
Pal Singh and others, Opposite Parties. 

Civil Mise. Writ Petitions Nos. 1869 
and 1870 of 1969, D/-28-7-1971. 

(A) Civil Procedure Code (1908), 
Section 97 — A preliminary decree, un- 
less it is appealed against, finally adjudi- 
cates the rights and title of the parties. 
Pendency of appeal against the final de- 
cree cannot take away finality of the pre- 
liminary decree. (X-Ref:—~ Order 22, Rule 
12 (AIL). (X-Ref :— U. P. Consolidation 
of Holdings Act (5 of 1954), Section 20). 
(X-Ref:— U. P. Tenancy Act (17 of 1939), 
Section 49). AIR 1935 All 180 Held no 
good law in view of Allahabad Amend- 
ment of Order 22, Rule 12. 

(Paras 8, 12) 


A preliminary decree in a suit for 
partition of a holding was passed under 
Section 49, U. P. Tenancy Act by a Re- 
venue Court and on first and second ap- 
peal the decision of the Revenue Board 
had become final as neither further ap- 
peal to Supreme Court nor any writ 
petition was filed against it. Preparation 
of final decree however took a long period 
and pending it the village was brought 
under consolidation operations: 

Held, that the Consolidation Autho- 
rities were not competent to reopen the 
matter and disturb the rights of the 
parties decided by the preliminary de- 
cree. (Para 14) 

(B) U. P. Consolidation of Holdings 
Act, Section 5 — Abatement of suit. Sec- 
tion 5 does not contemplate for abatement 
of entire suit. Abatement of part of suit 
is not impossible. AIR 1963 SC 992 and 
1968 All LJ 693 Rel. on; 1967 R. D. 261 
Distinguished. (Paras 15 & 17) 
Cases Referred: Chronological Paras 
(1968) 1968 All LJ 693 = 1968 All 

WR (HC) 437, Smt. Lall v. Smt. 
Ranjhari 
(1967) 1967 RD 261, Kamta Singh 
v. Ganesh Prasad Dube 
(1963) AIR 1963 SC 992 (V 50) = 
(1963) Supp 2 SCR 616, Venkata 
Reddy v. Pethi Reddy 15, 17 
(1940) ATR 1940 PC 11 (V 27) = 
67 Ind App 11, Jadunath Roy v. 
Parameswar Mullick 10, 13 
(1935) AIR 1935 All 180 (V 22) = 
4 All WR 1450. Sewa Ram v. 
Gian Singh 11 
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(1931) ATR 1931 All 490 (V 18) = 
1931 All LJ 715 (FB), Mahabir 
Singh v. Narain Tewari 10. 12 
(1930) AIR 1930 All 779 (V 17) = 
1930 All LJ 825, Anmol Singh 
© y, Hari Shankar Lal 10 
N. D. Ojha, for Petitioner; R. N, 
Singh, S. C., for Opposite Parties. 
ORDER:— These are two connected 
petitions under Article 226 of the Con- 
stitution. They arise out of a consoli- 
dation matter. As common questions of 
fact and law are involved in these writ 
petitions, it will be convenient to dis- 
pose them of by a common judgment. 
2. The relationship of the parties 
will be clear from the following admit- 
ted pedigree:— 
(See Pedigree on the next page.) 


3. The dispute between the parties 
relates to holdings Nos. 132, 133, 134 and 
135. It appears that there have been 
earlier litigations between the parties 
regarding the Khatas in dispute, and 
one of such litigations was a suit for 
partition under Section 49, U. P. Tenancy 
Act, 1939. That suit was filed by Jagat- 
pal, Dan Bahadur and Ram Bahadur, re- 
presenting the branch of Sheonath Singh, 
against Raghuraj Singh, Rudrapal Singh, 
Rampal Singh and Anantpal Singh, re- 
presenting the branch of Devidin Singh. 
Rudrapal Singh filed a written statement 
wherein he admitted the share of the 
plaintiffs to be one-half, and one-fourth 
was claimed as his own share. A preli- 
minary decree was passed in that suit 
by the Assistant Collector on 18th Janu- 
ary, 1950. An appeal against the preli- 
minary decree was filed by Raghuraj 
Singh and others, which was partly al- 
lowed by the Addl Commissioner on 
the 12th of June. 1950. He modified the . 
decree of the trial Court in respect of 
the holdings of village Bishundasour and 
dismissed the suit in respect of those 
holdings on the ground that they exclu- 
sively belonged to the defendants. 


On Second Appeal the Board of 
Revenue modified the decree of the Ad- 
ditional Commissioner, restored that of 
the trial Court, and decreed the suit in 
toto by their order dated 10th February, 
1954. That decree became final, inas- 
much as no further appeal to the Sup- 
reme Court was filed, nor was the judg- 
ment of the Board of Revenue challeng- 
ed by a writ petition. Proceedings for 
the preparation of the final decree. how- 
ever, continued, and, it appears that on 
account of the various objections filed 
by the judgment-debtors, the prepara- 
tion of the final decree kept on hanging 
for a long time, and a second appeal 
arising out of the proceeding for the 
preparation of final decree was pending 
when the village, where the Khatas in 
question lie, was brought under consoli- 
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il j Rambahadur Singh Danbahedur Singh 
Rampal Singh kiin Singh Bharta! Singh 
(dead). 


dation operations by a notification dated 
18h August, 1958 under Section 4 of 
the U. P. Consolidation of Holdings Act. 
4, Two sets of objections were fil- 
ed before the Assistant Consolidation Offi- 
cer by Rudrapal Singh one in respect 
of his share in Khata No. 135, and the 
other in respect of Khatas Nos. 132, 133 
and 134, which were registered as Cases 
Nos. 501 and 512 respectively. Anantpal 
Singh also filed a separate objection. 
5. The Consolidation Officer, fol- 
lowing the decision of the Board of Re- 
venue D/-10-2-1954, allowed the objec- 
tions of Rudrapal Singh and Anantpal 
Singh with respect to' Khata No. 135 but 
rejected the same with respect to the 
other Khatas by his order D/-9-12-1967. 
The Consolidation cer treated the de- 
cision of the Board of Revenue dated 10- 
2-1954 as final and conclusive. Against 
this order of the Consolidation Officer 
three appeals were filed; two by Ram- 
pal Singh and the third by Rudrapal 
Singh. All. these three appeals were 
_ disposed of by the Settlement Officer 
(Consolidation) by a common order dated 
12th October, 1968. He allowed the ap- 
‘ peals filed by Rampal Singh in toto and 
‘dismissed the appeal of Rudrapal Singh. 
' Rudrapal Singh filed two Revisions (Nos. 
954 and 955) and Jagatpal Singh, Ram 
Bahadur Singh and Dan Bahadur Singh 
also filed two Revisions (Nos, 949 and 
950) against the order. of the Settlement 
Officer (Consolidation). All the four re- 
visions were disposed of by the Deputy 
Director of Consolidation by his 
mon order dated .28th -May, 1969, dismis- 
` sing all the four revisions. Aggrieved 
by the order of the Deputy Director of 
Consolidation, Rudrapal Singh has filed 
writ petition No. 1869 of 1969. while 
Jagatpal Singh. Ram Bahadur Singh and 
Dan Bahadur Singh have filed writ 
Petition No. 1870 of 1969. . 


6. Shri N. D. Ojha, appearing for 
the petitioners in both the writ petitions, 
contended that Deputy Director of Con- 
solidation and the Settlement Officer 
(Consolidation) have committed an error 


com- 


7. Shri S. C. Agrawal, ees 
for the contesting respondents, Conten. 
a m aoe no final adjudication 
oO rig: í i 

the 


Revenue 
when the village in question was brought 
under consolidation operation, He urged 
that according to Section 5 of the Act, 
as it was in force on the date of noti- 
fication under Section 4 of the Act, the 
proceedings of the Second Appeal were 
to be stayed, and indeed they were so 
stayed. According to the amended Sec- 
tion 5 as it stands at present the pro» 
ceedings of the appeal would abate and 
the rights of the parties will have to 
be gone into afresh by the consolida- 
tion authorities. . $ 


8. In view of the contentions of 
the parties the only question to be de- 
termined in these two petitions is whe 
ther the decision of the Board of Revenue 
declaring the rights of the parties by 
passing the preliminary decree had or 
had not become final. If it had become 
final, certainly it was not open to the 
consoldiation authorities to reopen the 
matter and come to a different conclu- 
sion. On the other hand, if. the rights 
of the parties had not been finally de- 
termined on- account of the pendency 
of the appeal arising out of the pro- 
ceedings for the preparation of final 
decree. the consolidation authorities un- 
doubtedly could determine the rights of 
the parties afresh on the basis of the 
material before them. 


~ 
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9. Section 97 of the Code of Civil 
Procedure provides tha 


mencement of this Code does not appeal 
from such decree, he shall be precluded 


appeal which may be 
the final decree.” 
It would be recalled that the Second 


Appeal pending before the Board of Re- 


venue was not against the preliminary 
. decree. It was against the final decree, 
Obviously no appeal against the prelimi- 
nary decree declaring the rights of the 
parties In the property in dispute was 
pending before the-Board of Revenue So 
the preliminary decree was no more in 
jeopardy. Now the pertinent question is 
whether the pendency ie the Second Ap- 
peal against the final decree will take 
away the finality of the preliminary de- 
cree. 
10. The contention of Shri Agra- 
wal fs that unless a final decree is pre- 
ele pone the case does not come 


terminates only by the passing of the 
final decree. In support of his conten- 


tion he relied upon a Full Bench decision. 


of this Court reported in “AIR 193i All 
490” (Mahabir Singh v. Narain Tewari) 
-wherein it was held thus:— 

"A suit continues till the final de- 
cree Is passed and it can abate till that 
contingency happens. It can abate 
after the passing of a preliminary de- 
cree.” 


The Jearned counsel further relied 
upon “AIR 1940. PC 11” (Jadunath Roy 
v. Parameswar Mullick) wherein it was 
held by the Privy Council that:— 

“A partition suit in which a prelimi- 
mary decree has been passed is still a 


pending suit, and the rights of the pards - 


who are added after the preliminary de- 
cree have to be adjusted at the time of 
final decree.” 


Reliance was also placed on “AIR 


1930 All 779” {Anmol Singh v. Hari 
bankar Lal), which held thus:— 
“Under the Civil Procedure Code. 


now in force, suit does not terminate by 
the passing of the preliminary decree, 
but continues till it is finally and com- 
ey disposed of by the passing of the 
final decree. Consequently where one 
out of the several defendants dies after 
the preliminary decree but before the 
final decree and his legal representative 
is not brought on record within the time 
allowed by law, the suit abates as re- 
gards that defendant.” ` 

On the strength of these authorities 
it is sought to be argued on behalf of 
the respondents that a suit remains pend- 
ing unless a final decree is passed in 
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’ the amended Rule 12. of Order 
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a and as an appeal arising out of the 
for the preparation of 
eere was still. pending in this case 
when the village was brought under con- 
solidation operation, there was no 
adjudication in spite of the fact that no 
appeal had been filed against the pre 
liminary decree, : 

11. Shri N. D. Ojha on the other 
hand, referred to Order XXII, Rule 12 
of the Code of Civil Procedure, which 
provides:— : 

“Nothing in Rules ey 4 and 8 shall 
apply to proceedings in execution of a 
decree or order.” > 

The Allahabad High Court has made 
certain amendments in the Rule, and 


XXI, 
Civil Procedure Code reads thus:— 
“Nothing in Rules 3, 4 and 8 shall 
apply to proceedings in execution of a 
decree or order or to proceedings in, 


having regard to the nature of the suit.” 


In view of this amendment there is 
no question of abatement elther of the 
execution proceeding or of the prepara- 
tion of final decree in case of the death 
of a party. The amendment made by 
the Allahabad High Court certainly has 
got no retrospective effect, as was Held 
by this Court in “ATR 1935 All 180” 
(Sewa Ram v. Gian Singh). 


12, In view of the amendment of 
Order XXII Rule 12, C. P. C. made by ` 
the Allahabad High Court, the Full Bench 
decision in, AIR 1931 All 490 (FB) 
(supra), relied upon by the counsel for . 
the respondents, has lost its force, ma 
under the provisions of S. 97, C. P. C. 

preliminary. decree, unless it is A uA 
ed against, finally adjudicates the rights 
and title of the parties, 


13. In the Privy Council case of 
AIR 1940 PC 11 (supra), where an ap- 
peal had been filed against the pro- 
ceedings for the preparation of final de- 
cree. there could be a readjustment of 
the share as declared in the prelimi- 
nary decree in view of a situation that 
had made it necessary to readjust the 
share. This can be made more clear by 
an example. If there was a dispute be- 
tween three persons, and the prelimi- 
nary decree had declared the rights of 
each of them to be one-third and during 
the proceedings for the preparation of 
final decree one of the three joint owners 
died, then in such a situation the rights 
and the shares of the parties ` would 
certainly have to be readjusted, and the 
same can be done, if an appeal against 
the final decree was pending although 
no appeal against the preliminary decree 
had been filed. The Privy Council case 
cited above only contemplates a case 


ts 


. contemplate the abatement of a 
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of this nature. But in the present case 
No new contingency has arisen necessitat- 
ing the readjustment of the shares: of 
the parties. In this case it has been 


definitely found by the Revenue Court, ~ 


which was competent to do so, that the 
Khatas in dispute were joint Khatas in 
which Sheonath Singh and Devidin Singh 
had half share each. No appeal having 
been filed against that preliminary de- 
cree, the rights of the parties cannot be 
challenged in an appeal against the final 
decree. 

14. The matter can be looked at 
from yet another aspect. Supposing the 
Consolidation of Holdings Act had not 
seen the light of the day and an appeal 
against the final decree was pending and 
no appeal against the preliminary de- 
cree had been filed, then it was not 
possible for any party to get the preli- 

y decree set aside or modified in 
view of the provisions of Sec. 97, Civil 
Procedure Code. What could not have 
been done directly, cannot be obtained 
indirectly. is a well established principle. 
In my judgment, therefore. it was not 
open to the consolidation authorities to 
reopen the matter as it had become 
final by the passing of the preliminary 
decree. 

15. It is not possible to accept 
the contention of Shri Agrawal that Sec- 
tion 5 of the U. P. Consolidation of 
Holdings Act contemplates for the abate- 
ment of the entire suit and it does ao 
p 
of the suit. The amended Section 5, as 
it stands now, in so far as is material 
for the purposes of this case, reads thus: 

"5. (2) Upon the said publication of 
the notification under sub-section (2) of 
Section 4 of the following further con- 
sequences shall ensue to the area to 
which the notification relates. namely— 

(a) every proceeding for the correc- 
tion of record and every suit and pro- 
ceeding in respect of declaration of 
rights or interest in any land Ivying in 
the area, or for declaration or adjudica- 


tion of any other right in regard to. 


which proceedings can or ought to be 
taken under this Act, pending before any 
Court or authority, whether of the first 
instance. or of appeal.. reference or re- 
vision, shall. on the order being passed 
in that behalf by the Court or autho- 
rity before whom such suit or proceed- 
ing is pending, stand abated.” 


It is true that the section contem- 
plates for the abatement of a proceed- 
ing or a suit. But a suit can be in diff- 
erent stages. In the first stage of the 
suit the rights of the parties were de- 
clared; in the second stage, according to 


the shares declared in the preliminary. 


decree, lots were to be prepared. It is 
not impossible to conceive of a part of 
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the suit having become final while the 
remaining part of the suit was still to go 
on. In the instant case the first part 
declaring the rights of the parties, had 
become final because no appeal had been 
filed against that preliminary decree. In 
the case of “Venkata Reddy wv. Pethi 
Reddy” reported in “AIR 1963 SC 992” 
the Supreme Court laid down the fol- 
lowing principle on this aspect of the 
matter:— . 


< “A decision is said to be final when, 
so far as the Court rendering it is con- 
cerned, it is unalterable except by re- 
sort to such provisions of the Code 
of Civil Procedure as permit its rever- 
sal modification or amendment.. Similar- 
ly, a final decision would mean a deci- 
sion which would operate as res judicata 
between the parties if it is not sought 
to be modified or reversed by preferring 
an appeal or revision or a review appli- 
cation as is permitted by the Code. A 
preliminary decree passed, whether it 
is In a mortgage suit or a partition sult, 
is not a tentative decree but must, in 
so far as the matters dealt with by 
it are concerned, be regarded as conclu- 
sive. No doubt, in suits which contem- 
plate the making of two decrees—a pre- 

decree and a final decree—the 
decree which would be executable would. 
be the final decree. But the finality of 
a decree or a decision does not neces- 
sarily depend upon its being executable.’ 
The legislature in its wisdom has thought 
that suits of certain types should be de- 
cided in stages, and though. the suits in 
such cases can be regarded as fully and 
completely decided only after a final de- 
cree is made, the decision of the Court 
arrived at the earlier stage also bas a 
finality attached to it. Section 97, Code 
of Civil Procedure clearly indicates that 
as to the matters covered by it, a pre- 
liminary decree is regarded as embody- 
ing the final decision of the Court pass- 
ing that decree.” 


16. Shri Agrawal, however, plac- 
ed reliance on “1967 RD 261” (Kamta 
Singh v. Ganesh Prasad Dube) to support 
his contention that the whole suit shall 
abate and not only a part of it. But 
the question in t case was slightly 
different from the one now before me. 
In that case an appeal against the de- 
cree was pending and the question was 
whether only appeal should abate or the. 
suit itself, and the learned Single Judge 
of this court took the view that the 
suit together with the appeal would 
abate; to hold otherwise would create an 
anomalous position. 


17. In “1968 AN LJ 693” (Smt. 
Lall v, Smt. Ranjhari). it was held that 
it is permissible to abate the suit and 
the appeal partially under Section 5 of 
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the Consolidation of Holdings Act. This 
case is more in consonance with the facts 
of the present case than the one relied 
upon by Shri Agrawal. In view of the 
Supreme Court decision referred to above, 
(AIR 1963 SC 992), although a case did 
not terminate unless a final decree was 
passed in it, yet there may be finality 
of the various stages of that case. In 
this view of the matter the contention 
of Shri Agrawal cannot be accepted. 


18. As a second limb of this argu- 
ment, it was contended that the judg- 
ment in the earlier suit could stand in 
the way of the consolidation authorities 
only if the earlier judgment had the 
force of res judicata. Since an appeal 
against the final decree was 
there was no final adjudication and thus 
the judgment of the Board of Revenue 
declaring the rights of the parties can- 
not operate as res judicata. But this 
contention of Shri Agrawal also cannot 
be accepted because it has already been 
held that there was a final adjudication 
of the rights and title of the parties 
by the passing of the preliminary de- 
cree which could not have been challeng- 
ed by an appeal against the final de- 
cree even if the U. P. Consolidation of 
Holdings Act had not come into force. 


19. The learned counsel for the 
respondents next contended that the 
parties in this case were not litigating 
under the same title but under a differ- 
ent title, inasmuch as after the date of 
vesting the old rights of the parties had 
come to an end and there was a fresh 
settlement by virtue of the provisions 
under the U. P. Zamindari Abolition and 
Land Reforms Act and a new right had 
come into existence with the result that 
the consolidation authorities could ad- 
judicate upon that new right. 


20. The settlement, as contemplat- 
ed by the provisions of the U. P. Zamin- 
dari Abolition and Land Reforms Act, 
can be only with a person who had an 
interest in the property. The question, 
whether one or both the parties had 
interest in the property in question, had 
already been determined by a competent 
revenue Court, and when both the parties 
were held to have g share in the pro- 
perty in question, the settlement will be 
deemed to be with both the parties. The 
new right that accrued by virtue of the 
settlement under the provisions of the 
U. P. Zamindari Abolition and Land Re- 
forms Act is, therefore, dependent upon 
the old right. As both the parties had 
a share in the tenancy holdings, they 
would both be entitled to have a share 
in the Sirdari holdings. 


21.. For the reasons given above, 
the writ petition must succeed. Both 
the Writ Petitions (Nos, 1869 of 1969 and 


S. S. Syndicate v. Union of India (Lokur J.) 


pending,- 


-tral Government, in exercise of 
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1870 of 1969) are accordingly allowed and 
the orders of the Deputy Director of 
Consolidation dated 28th May, 1969 and 
of the Settlement Officer (Consolidation) 
dated 12th October, 1968 are quashed. 
There will, however, be no order as to 
costs. 

Writ petition allowed. 
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M/s. Shervani Sugar Syndicate (Pri- 
vate) Ltd. Allahabad, Petitioner v. The 
Union of India and another. Respondents. 


Civil Misc. Writ No. 5924 of 1970, 
D/-20-5-1971. 


(A) Sugarcane (Control) Order 1966, 
Clause 3 (1) (e) — Determination of re- 
covery of sugar from sugarcane supply 
— The proper procedure is to take into 
account the average recovery of sugar 
from the entire quantity of sugarcane 
supplied in the whole crushing season; be 
it from November to April or from No- 
vember to June or July. (Para 8) 


Taking recovery of sugar from sugar 
cane supplied during the optimum period 
in the crushing season as on index of re- 
covery of sugar from the sugarcane 
supplied throughout the season is not 
in consonance with this provision. 

(Para 8) 


(B) Sugarcane (Control) Order, 1966 
CL 3 (1) — Fixation of price of sugar- 
cane — Sugarcane (Control) Order does 
not permit data for the previous year 
relating to recovery of sugar and other 
relevant items, to be taken into considera- 
tion for fixing the price of sugarcane 
supplied in the current year. 
(Para 8) 


M. A. Ansari, for Petitioner; Stand- 
Ing Counsel, for Respondents. 


ORDER:— By a notification dated 
the 12th November, 1970, (hereinafter re- 
ferred to as “the Notification”) the Cen- 
the 
powers conferred by Clause (3) of the 
Sugarcane (Control) Order, 1966, made 
under the Essential Commodities Act, 
1955, fixed the minimum price payable 
by the owners of the vacuum pan pro- 
cess sugar factories all over India for the 
sugarcane supplied to them during the 
year 1970-71. The various sugar facto- 
ries to which the notification applied and 
minimum sugarcane price payable by 
them were set out in the Schedule to 
the notification. Under the Schedule the 
Neoli Sugar Factory, owned by the peti- 
tioner, Messrs. Shervani Sugar Syndicate 
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(Private) Limited, was required to pay 
Rs. 7-57 per quintal as the minimum 
price of sugarcane supplied to that fact- 
ory. The principles on which the prices 
in the Schedule were fixed for the 
various factories by the Central Govern- 
ment were set out in a Circular letter 
of the same date issued to all the sugar 
factories in India (hereinafter referred 
to as “the Circular Letter”). The Circular 
letter stated:— 

“The minimum prices have been fix- 
ed on the basis of a basic minimum price 
of Rs. 7-37 per quintal linked to a reco- 
very of 9.4 per cent. or below, with a 
premium of 6.6 paise instead of 5.36 paise 
per quintal, as in the preceding year, 
for every 0.1 per cent. increase in reco- 
very above 9.4 per cent.” 

By this writ petition, the petitioner 
pepuRne the legality of the Notification 

the minimum price in so far as 
it relates to the petitioner’s sugar factory 
on the ground that the minimum price 
fixed by the Notification read with the 
Circular Letter is in contravention of 
clause 3 of ‘the Sugarcane (Control) 
Order, 1966, which authorises the Cen- 
tral Government to fix the price of su- 
garcane. 

2. Clause 3 (1) of the Sugarcane 
(Control) Order, 1966.: which is relevant 
ee mets purpose of this writ petition, 


aa) (i) The Central Government 
may, after consultation with such autho- 
ritles, bodies or associations as it may 
deem fit, by notification in the Official 
Gazette, from time to time, fix the mini- 


mum price of sugarcane to be paid by. 


producers of sugar of their agents for 
the sugarcane purchased by them, hav- 
‘ing regard to— 

(a) the cost of production of sugar- 
cane; 

f (b) the return to the grower from 
alternative crops and the general trend 
of prices of agricultural commodities; 

(c) the availability of sugar to the 
consumer at a fair price; 

(d) the price at which sugar . pro- 
duced from sugarcane is sold by pro- 
ducers of sugar; and > 

(e) the recovery of 
sugarcane. 

Provided that the Central Govern- 
ment or, with the approval of the Central 
Government the State Government may, 
in such circumstances and subject to 
such conditions as it may specify allow 
a suitable rebate in the price so fixed. 

Explanation— Different prices may 
‘be fixed for different ‘areas or different 
qualities or varieties of sugarcane.” 

3. The complaint of the petitioner 
is that in fixing the minimum price by 
the Notification for the sugarcane suppli- 
ed to the petitioner’s factory, the Cen- 


sugar from 
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tral Government has not, as is said to 
be evident from Circular Letter, 
taken into consideration the price at 
which the sugar produced from sugar- 
cane is sold by the producer of such 
sugar and has exaggerated the recovery 
of sugar from the sugarcane supplied to 
the petitioner’s factory. 


4. To appreciate the questions 
arising for determination in this writ 
petition in the light of the arguments 
advanced at the Bar, it is necessary to 


“narrate a few facts. 


5. The price to be paid for sugar- 
cane supplied to sugar factories vis-a- 
vis the price of sugar sold by the sugar 
factories has been engaging the atten- 
tion of the Central Government for seve- 
ral years and a number of experiments 
have been made to balance the interests 
of sugarcane growers and the owners of 
sugar factories. The difficulties in tackl- 
ing the problem are many and varied but 
mainly arise from the fluctuations in the 
price of sugar. On the increase of the 
price of sugar, the sugarcane growers 
naturally expect a higher price for the 
sugarcane supplied to the sugar factories, 
while with the fall in the price of sugar 
the sugar factories become reluctant to 
pay a high price for the sugarcane. The 
variations in the price -of sugar 
and the price of sugarcane also affect- 
ed the production of sugar as well as 
the production of sugarcane. The attempt 

been throughout to fix the price 
of sugarcane in a manner that would 
bear a relation to the ae of ora 


realised 

1934-1935, the Government of Uttar 
Pradesh, acting under the Sugarcane 
Act, 1934, fixed the sugarcane price on 
a sliding scale and reviewed the price 
fortnightly on the basis of the prevail- 
Ing sugar prices. Later, the . sliding 
scale system was discontinued but was 
again reintroduced. 


In 1940-41 a floor price of sugar was 

ed with a provision for deferred pay- 
ment to the sugarcane growers in the 
event of the sugar factories selling sugar 
at a price higher than expected. This 
system of deferred payment had to be 
abandoned when the price of sugar came 
to be controlled but was resumed during 
the period of de-control of sugar price. 
Towards the end of 1952, the sugar was 
de-controlled except for 95 per cent of 
the production which was treated as re- 
serve quantity. With the rise in price 
of sugar discontent among the sugarcane 
growers developed and a formula for 
linking the price of sugarcane with the 
price of sugar was evolved involving de- 
ferred payment to the sugarcane grow- 
ers, and applied on voluntary basis from: 
1953-54. The working of this formula 


r 
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did not satisfy either the sugarcane grow- 
ers or the sugar manufacturers, the for- 
mer contending that they were not given 
an adequate share in the Increased price 
of sugar and the latter contending that 
the cost of machine ete. was not 
taken Into consideration In working out 
the cost of manufacturing sugar. The 
outcome was the evolution of a new for- 
mula qua “the Price-Linking-Formula” 
recommended by a Committee appointed 
for the purpose, which provided for 
extra payment to the sugarcane growers 
over and above the minimum price, such 
extra payment to be determined on ‘the 
basis of net realisation from the sugar 
produced from a maund of sugarcane. 
The Tariff Commission, however, dis- 
favoured the Price-Linking-Formula on 
the ground that it did not promote good 
relations between the sugarcane growers 
and sugar manufacturers and recom- 
mended in 1961 that the price of sugar- 
cane should depend upon the quality of 
sugarcane. Accordingly in 1962-63 the 


scheme of linking the sugarcane price. 


with the recovery of sugar therefrom 
came to be introduced. Under this scheme 
the price of. sugarcane to be supplied 
during the year was determined from the 
recovery of sugar during „the 


It was. however, later felt that 
the average recovery from the entire 
ing season would not be a proper 
criteria and it was decided that the aver- 
age recovery should be calculated for 
a prescribed part of the crushing season. 
n procedure which came to be adopt- 
ed Tn the sugarcane price was, in 
the words of the counter-affidavit fled 
on. behalf of the Union of India, thus:— 

“ä) The recovery of the factory of 
the preceding year is taken into account. 

(Gi) The recovery for the above pur- 
pose is taken for the period of optimum 
recovery or the average recovery of the 
whole year, whichever is more. 

(ii) In the figure of recovery, if 
there is a digit in the second decimal 
place it is rounded off by increasing the 
first decimal place by one in all cases.” 


With reference to (if) above, it may 
be mentioned that the normal season of 


a sugar factory is November to April. 


and the average recovery is being cal- 
culated on the recovery from Decem- 
ber to March. With the adoption of 
these guidelines which are followed since 
1966-67, clause 3 (1) of the Sugarcane 
(Control) Order was amended to read 
as already reproduced above. 


6. Heference may be made also to 
the method of supply of sugarcane to 
the sugar factories. This method is 
regulated by the U. P. Sugarcane (Regu- 
lation of Supply and Purchase) Act, 1953, 
(U. P. Act XXIV of 1953). Under Sec- 
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tion 12 of that Act, the Cane Commis- 


-sloner appointed under the Act requires 
. & sugar factory to furnish an estimate 


of the quantity of cane which would be 
required by the factory during the 
Cane . Commis- 


ves or assigns, under Section 15, an area 
of sugarcane in consultation with the 
factory and the Cane Growers’ Co-opera- 
uve Society and the factory is expected 

to purchase all the cane grown and offer- 
ed in this area. As the normal crushing 
season is from the beginning of Novem- 
ber to the end of April, the cane from 
this- area has necessarily to be supplied 
to the factory in instalments according 
to the crushing requirments. If so re- 
quired by the abundance of growth of 
sugarcane, the crushing season is extend- 
ed upto June and even upto July. 


7. Turning now to the actual 
questions. which. arise in this petition. it 
may be recalled that the grievance of 
the petitioner is that in fixing the mini- 
mum price of sugarcane supplied to the 
petitioner’s factory pursuant to clause 
8 (1) the Sugarcane (Control) Order, 
11966, the provision in sub-cl. (d) there 
of that the price at which sugar pro- 
duced is sold is to be considered, is 
ignored and the provision in sub- clause 
(e) thereof that the recovery of sugar 
from sugarcane has to be taken into 
account is improperly applied. The 

Letter postulates a basic mini- 
mum price of Rs. 7-37 per quintal link- 
ed to a recovery of 94 per cent or 
below and provides for an increase in 


. this basic price at the rate of 6.6 paise 
. for every 0.1 per cent increase În the 


recovery above 94 per cent. It can- 
not be doubted that the increase of the 
basic price is solely relatable to the re 
covery of sugar from sugarcane It 
would be legitimate to assume that in 
fixing the basic price, the considera- 
tions prescribed in items (a), (b), (c) and 
(d) of clause” 3 (1) of the Sugarcane 
(Control) Order have been taken into 
account and item (e) in that clause has 
also been considered to the extent of re- 
covery of sugar at 9.4 per cent. Shri 
M. A. Ansari, appearing for the peti- 
tioner, however, contended that this ba- 
sic price which has been admittedly 
constant since 1967-68 ought to have 
been reduced for the year 1970-71 as 
the price of sugar sold by the petitioner’s 
factory has shown a downward trend.. 


In this connection, it has to be 
mentioned that since 1967- 68, 60 per cent 
of the sugar produced by the petitioner’s 
factory as also the sugar produced by 
other factories is being requisitioned by 
the Government for distribution through 
controlled channels at a fixed price de- 
termined from time to time (popularly 
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known as “levy sugar”). The balance of 
40 per cent of sugar (popularly referred 
as “free sugar”) is left to be sold by the 
factory at any price in the open mar- 
ket. Annexure ‘D’ to the petition, which 
gives the statement of rates of 
sugar from 1967-68 to 1969-70, discloses 
that the price of free sugar has suffer- 
ed a great fall year after year; the learn- 
ed Solicitor-General of India who ap- 
peared for the Union of India conceded 
that there has also been a fall, though 
only marginal, in the price of levy su- 
gar. It is, however, urged that the pri- 
ces have been by and large steady in 
the free market since October 1969—a 
claim which is repudiated by the peti- 
tioner in the rejoinder-affidavit. The 
counter-affidavit on behalf of the Union 
of India does not explain why, notwith- 
standing the decline in the price of sugar, 
the basic price of sugarcane has not 
been correspondingly changed; the ba- 
sic price for 1970-71 could be maintain- 
ed at the level of the basic price of 
1967-68, notwithstanding the fall in the 
price of free sugar, if the fall in the 
price of free sugar is adequately set 
off against items (a) and (b) of clause 3 
(1) of the Sugarcane (Control} Order, 
but such a plea has not been taken by 
the Union of India. The irresistible 
conclusion would be that the price of 
_ sugar which is one of the considerations 
to- be taken into account in fixing the 
minimum price of sugarcane has been 
disregarded in fixing the basic price of 
sugarcane for 1970-71. 


8. As regards the violation of 
item (e) in clause 3 (1) of the Sugar- 
cane (Control) Order alleged on behalf 
of the petitioner, it may be observed 
that the minimum price of Rs. 7.57 per 
quintal of sugarcane purchased by the 
petitioner’s factory implies that the re- 
covery of sugar from such sugarcane is 
9.7 per cent, the excess of 20 paise over 
the basic price accounting for 0.3 per 
cent increase in the recovery over 9.4 
per cent. The procedure adopted for fix- 
ing the minimum price of sugarcane in 
each factory is set out in paragraph 2 
(x) of the counter-affidavit of the Union 
of India as reproduced in paragraph 5 
above. In fixing the minimum price the 
recovery of the factory for the period 
of optimum recovery during the preced- 
ing year or the average recovery of 
whole preceding year, whichever is more, 
is taken into account. According to pa- 
ragraph 3 (a) of the counter-affidavit of 
the Union of India, the actual recovery 
of the petitioner’s factory during the 
optimum period of 1968-70 season was 
9.64 and hence the minimum price of 
sugarcane fixed at 7.57 per quintal is 
said to be justified by the above proce- 
dure. Shri Ansari however, challeng- 
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ed the legality of determining the reco- 
very for the optimum period of crushing 
season and contended that the average 
recovery of the entire season ought to 
be considered for the purpose of item 
(e) of clause 3 (1) of the Sugarcane 
(Control) Order; he also urged that the 
said item (e) does not permit considera- 
tion of the recovery of the previous 
year as has been done by the Central 
Government and the recovery contem- 
plated by the item is recovery for the 
year during which the sugarcane for 
which the price is fixed is supplied. 

As already stated, the normal sugar- 
eane crushing season is from November 
to April and is, according to exigencies, 
extended upto June or July. The aver- 
age recovery is linked to the recovery 
from December to March which is re- 
garded as the optimum period. The 
reason for taking into account the re- 
covery for the optimum period of the 
season is explained in the counter-affl- 
davit of the Union of India as follows:— 

“Otherwise the factories would tend 
to prolong the season and thereby lower 
the average recovery with a view to es- 
caping payment of premium during the 
succeeding year.” (para 2 (t)) 

and further:— 


“Factories take sometime to get in- 
to an optimum condition of operation to 
extract sugar at their best out of the 
cane and that a longer period (of the 
season) for this purpose although con- 
ferring some advantages of economics 
on the factories would be adverse to 
the growers.” (para. 2 (v)) 

and then again:— 

“This shortening of the period be- 
nefits the growers since the cane matures 
only after the cold weather has properly 
set in and starts drying up in spring. 
Such a shortening of the period has also 
the effect of making the growers and 
the factories apprehend that a smaller 
period may be fixed for the future and 
to that extent influence both the crush- 
ing operations of the factory and the 
harvesting of cane so as to restrict these 
two periods when the maximum reco- 
very of sugar can be expected. Further 
the factories attain maximum efficiency 
after some days of the commencement 
of the crushing operations and efficiency 
during the closing period is also not at 
the maximum” (para. 2 (y))” 


Whatever the administrative justi- 
fication for taking the average recovery 
during a limited period of the season, 
there is no gainsaying that guch a pro- 
cedure is not legally defensible. Item 
(e) of clause 3 (1) of the Sugarcane 
(Control) Order does not speak of reco- 
very for any restricted period; to satisfy 
the requirements of that item strictly 
the sugar recovered from sugarcane sup- 
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plied has to be taken into consideration. 
It is no doubt not possible to ascertain 
the recovery of sugar from every quin- 
tal of sugarcane supplied individually 
and’ hence it can be regarded as suffi- 
cient compliance with item (e) if the 
average recovery of sugar from the en- 
tire quantity of sugarcane supplied is 
taken into account. It would not, how- 
ever, be in consonance with that item 
if recovery from sugarcane supplied dur- 
ing a part of the season is taken as an 
index of recovery of sugar from the 
sugarcane supplied throughout the sea- 
son. The effect of such a procedure 
would be that the recovery of sugar 
from the sugarcane supplied outside the 
optimum period, even though in fact less 
than the sugar recovered during the 
optimum period, would be assumed to 
be the same as recovery during the 
optimum period and the price of su- 
garcane supplied outside the optimum 
period would be the same as the price 
of sugarcane supplied during the opti- 
mum period even though the recovery 
of sugar is less from such supplies. The 
proper procedure would, in my opinion, 
be to take the average recovery for the 
entire crushing season be it from Novem- 
ber to April or from November to June 
or July. 


The learned Solicitor General of 
India pointed out that on an extension 
of the crushing season for 1969-70 be- 
yond April, a number of concessions 
were given to the factories concerned 
.in the shape of rebate from excise duty 
rebate drawn back on the purchase tax 
and rebate on the purchase price of su- 
garcane as mentioned in paragraphs 3 
(b) and (ce) of the counter-affidavit and 
therefore the period beyond April should 
not in any event be taken into consi- 
deration in determining the average re- 
covery. However, the concessions given 
for 1969-70 are not an obligatory prece- 
dent for 1970-71 or for future years and 
the learned Solicitor-General of India was 
not in a position to give an undertak- 
ing that similar concessions would be 
repeated if the crushing season conti- 
nued after April during the current or 
future years. That being so, there is 
no adequate reason to exclude the 
period beyond April in determining the 
average recovery if the crushing season 
extends beyond April I reiterate that 
item (d) of clause 3 (1) of the Sugar- 
cane (Control) Order does not restrict 
the recovery for any period of supply 
of sugarcane but implies recovery of 
sugarcane supplied during the entire 
season. 


I am also of the view that neither 
item (e) nor items (a), (b) and (d) of 
clause 3 (1) of the Sugarcane (Control) 
Order permits data of the previous 
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year to be taken into consideration for 
fixing the price of sugarcane for the 
current year; the cost of production of 
the sugarcane supplied during the pre- 
vious year, return to the grower from 
the alternative crop grown in the pre- 
vious year, price of sugar sold by pro- 
ducer during the previous year, the re- 
covery of sugar from the sugarcane sup- 
plied during the previous year might at 
best be an approximate or a rough and 
ready basis but obviously not precise 
one for determining the cost of produc- 
tion of sugarcane in the current year, 
the return to the grower from alterna- 
tive crop grown in the current year 
and the price at which sugar would be 
sold in the current year and the sugar 
that may be recovered from sugarcane 
supplied during the current year. The 
clause unmistakably refers to events of 
the year during which the sugarcane 
is supplied. It is true that the sugar 
price has to be fixed at the ‘beginning 
of the crushing season and it would be 
asking for the moon to ascertain at that 
stage the data which would only be 
available in future. That. however, is 
no justification for departing from the 
express provision of law. There might 
be other ways of complying with the 
letter of law, for example, the method 
of deferred payment which was once 
adopted. 


That brings me to the appropriate 
orders to be passed in this petition in 
the light of the above issues. I am 
clearly opposed to quash the notifica- 
tion totally as any such order would 
create chaos and neither the sugar 


factories nor the sugarcane growers 
would know where they stand as re- 
gards the price of the sugarcane sup- 


plied. On an application for stay of 
the operation of the impugned notifi- 
cation the, following order had been 
passed: 

“Issue notice. 


Meanwhile the petitioner company 
may comply with the impugned notifi- 
cation dated 12th November, 1970 on 


‘the basis that the minimum sugarcane 


price fixed thereby was Rs. 7.37 per 
quintal provided the petitioner deposits 
money at the rate of Rs. 0.20 per quin- 
tal sugarcane purchased by it with 
effect from tomorrow. The deposit along 
with the -account shall be made month- 
ly and by the 15th of each month 
beginning with 15th of January, 1971, 
The deposit along with the account may 
ma made with the District Magistrate, 


The petitioner's factory has, it fs 
common ground. closed the crushing 
season on the 4th May, 1971. The Cen- 
tral Government should not then take 
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much time to refix the price of the 
by the petitioner’s 


starices, ends of justice would be met 
by directing the Central Government to 


refix the price of sugarcane supplied to . 


the petitioner’s factory during the 1970- 
71 crushing season in the light of the 
above observations and if, on the basis 
of the refixed price, the petitioner Is 
entitled to a refund of any portion of 
the amount, deposited by the petitioner 
in accordance with the above Sag ae 


on a certificate of 
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(LUCKNOW . BENCH) 

: K. B. SRIVASTAVA, J. 
Chandra Shekhar and others, Peti- 
tioners v. Director of Consolidation, U.P. 
Lucknow (Camp Sultanpur) and others, 
Opposite Parties. : 
Writ Petn ` No. 

22-4-1971. 


(A) U. P. Consolidation of Holdings 
Act (5 of 1954), Section 11 — An order 
passed by the Assistant Consolidation 
Officer on compromise í 
ties is an order under Section 9-A and 


can be set aside in appeal by the Settle- 


ment Officer or in revision against the 
appellate order by the |Director of Conso- 
Iidation. (X-Ref :— Sections 17, 48, 9-A). 
AIR 1931 PC 107 and. (1881) ILR 6 Cal 
687 and (1891) ILE 15'Bom 594 and AIR 
1926 All 50 and AIR 1932 Bom 615, Dis- 
tinguished. i | (Para 3) 

(8) U. P. Consolidation of Holdings 
Act (5 of 1954), Section 48 — Where an 


order passed on compromise by the As- 


sistant Consolidation Officer is challeng- 
ed in the revision on the. ground of mis- 
representation and frand and some of 
the -parties are not impleaded the Direc- 
tor should issue notice to them and al- 
‘low them to adduce' evidence before 
deciding the case. An order setting aside 
the compromise in the, absence of parties 
not impleaded. is invalid. (Para 5) 
Cases Referred: Chronological Paras 
(1932) AIR 1932 Bom 615 (V 19) = 
34 Bom LR 880, Yusuf Ismail 
Bhai v. Abdullabhai: Lalji 4 
a EL 
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877 of 1968, D/-. 


between the par- - 


A.L B, 
(1931) AIR 1931 PC 107 (V 18) = 
35 Cal WN 612, Zahirul Said 
Alvi v, Lachhmi Narayan 
(1926) AIR 1926 AH 50 (V 13) = 
23 All LJ 1029, Nathulal v. Raghu- 


bir Singh 
(1891) 1a 15 Bom 594, Mirali v. 
o0 y 
(1881) ILR. 6 Cal 687, Bibee Solo- 
mon v. Abdul Azeez . 
Mohd. Husain, for Petitioners; H, D. 
Srivastava, for Opposite Parties. 


ORDER :— This writ petition under. 
Article 226 of the Constitution, raises a 
Point of law. ” 

2. The dispute between the peti- 
tioners Chandra Shekhar, Sheo Shanker 
and Hari Shanker and the respondent 
Beni Madho and MHarakh Narain and 


kash, : B 
related to the plots comprised In Khatas 
3, 25 and 65, situate in Punpur, hamlet of ` 
the district of Sultan- 

several 


plots including plots Nos, 25, 37. and 
1145. All the plots stood recorded in 
the name of Beni Madho, opposite party 
No. 4. During the consolidation’ opera- 
tions, the petitioners filed an objection 


own behalf and on behalf of her five 
minor sons, Dhanpati and her minor 
sons havé not been fmpleaded as parties 
to this writ petition. Each objector 
claimed rights fin the plots comprised in 
the said two Khatas. They entered in- 
to a compromise (Annexure -1) on Janu- 
ary 21, 1967 and filed and verified the 
same before the Assistant Consolidation 
Officer. An order (Annexure 2), was 
passed by the said officer on the basis 
of the said compromise, on the same 
date. Not satisfied with this compromise 
to which Beni Madho was allegedly a 
party, he filed an appeal which was 
dismissed by the Assistant Settlement, 
Officer, Consolidation on three grounds, 
namely, (1) that Beni Madho had not 
impleaded Dhanpati and her five minor. 
sons who were parties. to the compro- 
mise and which, therefore, could not 
be set aside in their- absence from the 
array of parties,-(2) that Beni Madho. 
entered into the compromise and could: 
not be permitted to go back upon that 
and (3) that the appeal was also bar- 
Ted by limitation. Beni Madho then 
filed a revision before the Director and 
this was allowed, the appellate order} 
was set aside, the compromise was also: - 
set aside as a whole, and the case was: 
remanded to the Consolidation Officer. 
for inviting pleadings from each of the 
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parties, framing issues, allowing oppor- 
tunity to them to adduce evidence, and 
deciding the matter on merits by ignor- 
fing the compromise. It is in these 
circumstances that the present writ peti- 
tion has been filed for the issue of a 
writ of certiorari? quashing the order 
passed by the Director of Consolidation. 


3. The first contention of the 
Tearned counsel for the petitioners is 
that the order of the Assistant Consoli- 
dation Officer founded on the compro- 
mise of the parties, was not an appeala- 
ble or revisable order and, therefore, 
both the appeal and the revision were 
not competent. He placed reliance up- 
on sub-section (3) of Section 96, Code 
of Civil Procedure which provides that 
no appeal shall lie from a decree pass- 
ed by the Court with the consent of 
the parties. It was pointed to him that 
Section 96 up no application to cases 
under the U. Consolidation of Hold- 
fngs Act and an argument then advanc- 
ed was that the provisions of Section 96 
can in that case be applied by analogy. 
There appears to be no force in this 
contention inasmuch as even consent de- 
crees have been made appealable un- 
der Section 11, U. P. Consolidation of 
Holdings Act. This section says that 
any party to the proceedings under 
Section 9-A aggrieved by an order of 
the Assistant Consolidation Officer may, 
within 21 days of the date of the order, 
file an appeal before the Settlement 
Officer, Consolidation. An Order pass- 
ed on the compromise is an order un- 
der Section 9-A and, therefore there can 
be no escape from the conclusion that 
such an order was appealable. 


4. The second contention of the 
Tearned counsel for the petitioners is 
that a consent decree cannot be set aside 
in appeal. revision or review and 
besides it can be set aside only by 
a regular suit in the competent Civil 
Court. Sub-section (3) of Section 96, 
of the Code of Civil Procedure in so far 
as it bars an appeal from consent de- 
crees, gives effect to the principle that 
a judgment by consent acts as an estop- 
pel. In the case of a consent decree, the 
Judicial Committee refused to enter- 
tain an appeal or to consider the suffi- 
ciency or otherwise of the consent as 
the decree could only be set aside by 
substantive proceedings appropriate to 
that particular remedy. See i 
Said v. Lachhmi Narayan, AIR 1931 PC 
107. A consent decree can be set aside 
on any ground which would invalidate 
an agreement. such as misrepresentation. 
fraud or mistake. This can only be 
done by a suit, and a consent decree 
cannot be set aside by an appeal, or a 
review, or by a rule obtained on a .mo- 


a 
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tion. See Bibee Solomon v. Abdool Azeez, 
(1881) ILR 6 Cal 687; Mirali v. Rehmo- 
obhoy, (1891) ILR 15 Bom 594; Nathu 
Lal v. Raghubir Singh, AIR 1926 AN 
50 and Yusuf Ismail Bhai v. Abdulla- 
bhai Laljf, ATR 1932 Bom 615. These 
rulings, however, have no application to 
the facts of the case. In the instant 
case, the Iaw permits an appeal to be 
filed against a consent decree and if 
that decree is unlawful, it can be set 
aside -by the Settlement Officer fn the 
appeal; and if he does not set ït aside, 
a revision would be competent before 
the Deputy Director or Director. This 
ground for invalidity of the order of 
the Director, therefore. is not valid. 


5. The third contention of the 
Iearned counsel for the petitioners is to 
the effect that the compromise was 
signed by Beni Madho, he verified it 
before the Assistant Consolidation Of- 
cer, the Assistant Consolidation Officer 

a separate order on the basis of 
‘the compromise and Beni Madho signed 
the order-sheet also, and, therefore, it 
was his duty to raise the plea of fraud 
and misrepresentation and also to prove 
it and unless it was so proved, the com- 
promise decree would be binding on 
him. Admittedly, Beni Madho raised 
the invalidity of the compromise decree 
on the ground of misrepresentation and 
fraud. He filed an affidavit in support 
of these grounds before the Settlement 
Officer, Consolidation and his allegations 
were met by counter-affidavit filed by 
the petitioners. The Director of Con- 
solidation looked to the original com- 
promise and held that some interpolation 
appeared to have been made therein. He 
also held that the Settlement Officer 
should have condoned the delay in fil- 
ing the appeal. He further observed 
that Dhanpati and her minor sons will 
not be prejudiced if the compromise 
was set aside, even if they were not 
parties to the revision, because they 
will get an opportunity to have their 
claim decided on merit after the case 
was remanded to the Consolidation Offi- 
cer. It is this matter which is being 
argued with some vehemence and it has 
been contended that the Director has 
erred in law in coming to that con- 
clusion. It appears that Beni Madho 
prayed for setting aside the entire com- 
promise decree and the compromise 
when he filed his appeal. However, 
during the course of argument, he gave 


up this claim with respect to 
all plots except ` plots 25, 37 
and 1145. These plots had bee 


allotted to the petitioners alone by the 
compromise and. therefore, undoubtedly, 
Dhanpati and her minor sons were not 
interested in so far as these plots were 
concerned. However, they were cer 
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tainly interested that the compromise in 
so far as it concerned their own plots 
was not set aside. This is, however, 
what the Director has done by setting 
it aside in respect of, their plots also 
and without giving them the right to 
repudiate the claim of Beni Madho that 
the compromise was the result of fraud, 
misrepresentation or interpolation. It ap- 
pears to me, therefore, that the .order 
of the Director of Consolidation must 
be set aside. It will not be possible to 
hold that the compromise is good, that 
is to say, not vitiated by fraud, mis- 
representation or interpolation in so 
far as Dhanpati and her minor sons are 
concerned, but it is bad as regards the 
petitioners because of. the said infirmi- 
ties. The order passed by the Director- 
ate is, therefore, quashed. He shall 
issue notice to Dhanpati and her five 
minor sons also and allow each party 
to adduce evidence, oral or documentary, 
or evidence furnished by affidavits, as 


they may desire and: then decide the. 


question whether the compromise should 
|be confirmed or set aside. 

6. The writ petition is allowed in 
terms aforementioned. In the circum- 
stances of the case. the parties shall 
bear their own costs. 

Order accordingly, 
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Garib -Dass and others, Petitioners 
v. The State of Uttar Pradesh and others, 
Respondents. 
Civil Mise. Writ Nos. 4210, 4233 and 
4234 of 1971, D/-8-9-1971. 
(A) Constitution of India, Article 
6 — Who can apply Notification 
issued by the U. P. vernment under 
Sections 14 and 20 (4) of the U. P. Excise 
Act and published in the U. P. Govt. 
Gazette of 28-3-1970, prohibiting the 
import. export, transport and possession 
of liquor and intoxicating drugs in the 
districts of Tehri-Garhwal and Pauri- 
Garhwal — Held the petitioners had 
fundamental right to carry on their trade 
and were clearly entitled to claim relief 
from the High Court if they were pre- 
vented from doing so on account of the 
enforcement of such a notification which 
had been rendered invalid and imopera- 
tive by a decision of the High Court. 
; (Para 2) 
(B) Constitution of India, Article 
228 — Laches — Notification issued by 
the U. P. Government under Sections 14 
and 20 (4) of the U. P. Excise Act and 
published in the U. P. Government 
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we 


Garib Dass v. State 
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Gazette of 28-3-1970, prohibiting the im- 
port, export, transport and possession 
of liquor and intoxicating drugs in the: 
districts of Tebri-Garhwal and Pauri- 
Garhwal — Petitioner not challenging’ 
notification at the time of its issue but 
losing no time in approaching authori- 
ties for action when notification was de- 
clared invalid by High Court on 13-4-71 
and coming to High Court under Article, 
226 when he saw that authorities were 
doing nothing in the matter — Petitioner 
held not guilty of laches. 

(Para 3): 


(C) Constitution of India, Article 
13 — Sections declared void — Re-enact-’ 
ment necessary — (X-Ref:— U. P. Ex- 
cise Act (4 of 1910), Section 20 (4)). 

No fundamental distinction is to 
drawn between void Acts and void sec- 
tions. In the former case the whole 
Act has to be treated as non-existent, 
while in the latter the particular sec- 
tion will be treated as non-existent, 
leaving a gap in the statute. And just 


.as the way to set right a void Act is 


to re-enact the whole statute with 
necessary modifications, similarly the 
way to cure a void section is to re-' 
enact the section’ with the proper 
amendments. In a certain case it may. 
be possible to argue that an Amendment 
Act which does not specifically re-enact . 
a void section in so many words, may 
nevertheless be construed as amounting 
to substantial re-enactment of the sec- 
tion. i 
It is not possible to construe the 

U. P. Excise (Third Amendment) Act of 
1970 as substantially re-enacting the 
void Section 20 (4) of the Excise Act, 
1910. All that this amending Act did 
was to introduce two new Sections (20-A 
and 20-B), purporting to lay down guide- 
lines for the implementation of Section , 
20 (4). But since at the time when the ' 
amending Act was passed Section 20 (4) | 
was void and therefore non-existent, the 
introduction of such guidelines was 
meaningless and could have no effect. 
As no attempt was made in the amend- 
ing Act to reiterate or to alter the 
wording of the void Section 20 (4), Sec- 
tion 20 (4) was still born and void and 
the subsequent enactment of Sections 
20-A and 20-B could not operate to im- 
bue this dead section with life. The ° 
notification dated 28-3-1970 having been, 
issued on the basis of Section 20 (4) of . 
the Excise Act, which had been held to 
be void, ‘cannot be allowed to stand. ' 
AIR 1967 SC 1895 and 1971 Tax LR 1141 
(FB) (All), Distinguished. 

(Paras 6, 8, 9) 


Cases Referred: Chronological . Paras . 
(1971) 1971 Tax LR 1141 = 1971 
All LJ 796 (FB), Gappulal Mun- 


nilal v. State of U. P 5, 7 


’ for 


1972 Garib Dass v. State (Broome J.) 
(1971) Writ Petn. No. 3430 of Be notification. 
D/-13-4-1971 (All) , 4 5, 8 


(1967) AIR 1967 SC 1895 (V 54) = 
1967-3 SCR 557, Devi Das Gopal 
Krishnan v. State of Punjab 6, 8 


R. R. Agrawal, A. S. Kapoor and S. 
N. Doval, for Petitioners; Standing Coun- 
sel, for Respondents. 


-BROOME, J.:— These three writ 
petitions challenge a notification issued 
by the U. P. Government under Sec- 
tions 14 and 20 (4) of the U. P. Excise 
Act and published in the U. P. Govern- 
ment Gazette of 28-3-1970, prohibiting 
the import, export, transport and posses- 
sion of liquor and intoxicating drugs in 
the districts of Tehri-Garhwal and Pauri- 
Garhwal. The petitioners, who were 
liquor dealers running liquor shops in 
the districts in question, at first acqui- 
esced in the notification, being advised 
that the imposition of prohibition was 
valid. On 13-4-1971, however, the posi- 
tion was radically changed by the deci- 
sion given by this Court in writ petition 
3430 of 1970 (All), holding Section 20 
(4) of the Excise Act to be void. The 
petitioners sought to take advantage of 
this decision by bringing it to the notice 
of the District Magistrate concerned and 
asking them to grant licences for the 
vend of liquor, as had been done before 
the issue of the impugned notification; 
but it appears that the matter was re- 
ferred to the Excise Commissioner of U. 
P. for instructions, and no action was 


taken to afford the petitioners any re 
lief, with the result that they were 
eventually obliged to file these writ 
petitions in July, 1971. 

2. Two preliminary objections 


have been raised on behalf of the res- 
pondent State of U. P.: firstly, that the 
petitioners have no locus standi entitl- 
ing them to present the petition, and 
secondly, that the petitioners have been 
guilty of undue delay in seeking redress 
from the Court. We can see no force 
whatsoever in either of these conten- 
tions. It is difficult to conceive of any- 
one who could have a better locus 
standi than the petitioners to challenge 
the impugned notification. The peti- 
tioners in writ petitions 4210 and 4234 
had been carrying on the business of 
retail vend of country liquor in the 
districts of Tehri-Garhwal and Pauri- 
Garhwal respectively for a number of 
years before prohibition was introduced 
by means of the said notification; and 
in the auctions of country liquor shops 
the 1970-71 season the petitioners 
were among the bidders and their bids 
were the highest, with the result that 
they would in the normal course have 
been granted licences, had it not been 
for the introduction of the impugned 


petitions, we are 
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Similarly the petitioner in 
writ petition 4233 had for-many years 
been the sole vendor of foreign liquor 
in the district of Tehri-Garhwal and 
could normally have expected his licence 
to be renewed from 1-4-1970, if the 
impugned notification had not been issu- 
ed. The petitioners have, fundamental 
right to carry on their trade and are, 
clearly entitled to claim relief from this 
Court if they are prevented from doing 
so on account of the enforcement of a 
notification which has been rendered in- 
valid and inoperative by a decision of 
this Court. 

3. The objection regarding delay 
is equally untenable. It is no doubt 
true that the petitioners did not come 
forward to challenge the notification 
at the time when it was issued in March, 
1970; but that was because they were 
advised that, as the law was then un- 
derstood, the imposition of prohibition 
was valid. When, however, the decision 
given by this Court on 13-4-1971 show- 
ed that the notification issued in March 
1970 was invalid, the petitioners lost 
no time in approaching the District 
Magistrates concerned and asking them 
to take suitable action in the light of 
the Court’s decision. Thereafter no ac- 
tion seems to have been taken by the 
State authorities either in the district 
concerned or in Lucknow; nor was any 
communication sent to the petitioners 
to inform them that their request had 
been rejected. The petitioners very 
properly waited for some response from 
the State and it was only when it be- 
came apparent by lapse of time that 
the State was going to do nothing in the 
matter that the petitioners felt obliged 
to come forward and file the present 
writ petitions. We fail to understand 
how it can be suggested that in cir- 
cumstances such as these the petitioners 
have been guilty of any laches disentitl- 
ing them to the issue of a writ in their 
favour. 


4. Coming to the merits of the 
satisfied that the 
impugned notification of 20-3-70 cannot 
stand, in view of the decision given by 
this Court on 13-4-1971 in Writ Petn. 
3430 of 1970 (All) declaring sub-section 
(4) of Section 20 of the U. P. Excise 
Act to be void. Oddly enough. the stand 
taken by the State in its counter-affida- 
vits is that Section 20 (4) of the Excise 
Act “still holds the field”; but learned 
Standing Counsel was obliged to admit 
that so long as the decision given by 
this Court on 13-4-1971 remains opera- 
tive this assertion is meaningless. 


5. Learned Standing Counsel sug- 
gests that the aforementioned decision 
given in Writ Petn. 3430 of 1970 (All), 
declaring Section 20 (4) of the Excise 
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Act to be void, requires reconsideration 
In the light of the subsequent Full Bench 
decision of this Court in Gappulal Munni 
Lal v. State of U. P., 1971 All LJ 796 
= (1971 Tax LR 1141 (FB)). His con- 
tention is that even if it be correct to 
say that Section 20 (4) of the Excise 
Act suffered fram the vice of excessive 
delegation of power ‘to the executive, 
that defect must be deemed to have 
been cured by the subsequent enactment 
of Sections 20-A and 20-B, which laid 
-down guidelines for the implementation 
‘of Section 20 (4). In our judgment in 
Writ Petn. 3430 of 1970 (All) we held 
that “these two new sections cannot 
-operate to give life to a section that 
was born and void.” But learned 
Standing Counsel contends that Section 
20 (4), though possibly defective 
account of excessive delegation, cannot 
be said to have been still born and 
completely void on that account: accord- 
Ing to him the most that can be said is 
_ that Section 20 (4) was initially defec- 
tive, but the defect was removed by the 
subsequent enactment of Sections 20-A 
and 20-B. In this connexion particular 
reliance is placed on the following pas- 
sage in the judgment. of the Full 
Bench in the aforementioned case:— 
“There is fundamental: difference be- 
tween a still-born Act and an Act of 
which only some particular provision is 
invalid or is rendered invalid due to 
some defect or lacuna. In the absence 
of any express bar or Inherent Incompe- 
tence, the power to remove the defect 
by appropriate Amendment Act or Ordi- 
nance, as the case may be, with retro- 
spective effect must be held to be in- 
herent in the legislative power Itself.” 


It is suggested that in view of this 
pronouncement we must hold that the 
Amendment Act which introduced Sec- 
tions 20-A and 20-B into the Excise 
Act with retrospective effect was suff- 
cient to cure whatever defect may have 
existed In Section 20 ,(4) on account - 
the initial omission of the legislature 
provide any guidelines for the pasate 
by the executive of the power which 
that section conferred: 


6. We now proceed to examine 
this proposition. In our view, no funda- 
‘mental distinction is to be drawn be- 
tween void Acts and void sections. In 
the former case the whole Act has to 
be treated as non-existent, while in the 
latter the particular section will be 
treated as non-existent, leaving a gap in 
the statute. And just as the way to 
set right a void Act is to re-enact the 
whole statute with necessary modifica- 
tions, similarly the way to cure a void 
‘section is to re-enact the section with 
Ithe proper amendments. Re-enactment 
undoubtedly appears 'to be necessary; 


on. 
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but it has to be borne in mind that 
in certain cases it may: be possible 
to argue that an Amendment Act 
which does not specifically re-enact 
a void section in so many words, 
may nevertheless be construed as 
amounting to substantial re-enactment 
of the section. In M/s Devi Das Gopal 
Krishnan v. State of Punjab, AIR 1967 
SC 1895 the Supreme Court dealt with 
case of this nature. Section 5 of the 
Punjab General Sales Tax Act, which 
originally conferred on the Provinclal 
Govt. an uncontrolled power to fix 
the rate of tax leviable under Section 
4 of the Act) at whatever figure it 
chose, was amended in 1952 by means 
of Section 2 of the East Punjab Gene- 
ral Sales Tax (Second Amendment) Act, 
which ran as follows:— 


“In sub-section (1) of Section 5 of 
the East Punjab General Sales Tax Act, 
1948, after the Non ‘rates’ the follow- 
ing ‘words shall be Inserted and shall 
be deemed always to have been so in- 
serted, namely:— ‘hot exceeding two 
pice in a rupee.” 

The comment made by the Supreme 
Court on this was:— 


“No doubt in term the section in- 
serts the words “not exceeding two 
Pice in a rupee” in Section 5. If Sec- 
tlon 5 is inserted In the Act by the 
Amending Act with the said words ad- 
ded, there cannot possibly be any 
objection, for that would be an amend- 
ment of an existing Act. But in sub 
stance the amendment brings about the 
same effect. The words “shall be deem- 
ed always to have been so inserted” in- 
dicate that in substance Section 5, as 
amended, is inserted in the Act with 
retrospective effect.” 


It is important to note. when 
sidering the import of this ruling. that 
the main charging section of the Act 
(Section 4), whereby dealers were made 
liable for the payment of sales tax, 
remained valid throughout. Only Sec- 
5, which related to the rate at 
which the tax was to be levied, was 
void for failing to prescribe a maxi- 
mum; and Section 2 of the Amendment 
Act (quoted above) by itself made it 
quite clear what the maximum rate was 
to be. It was in such circumstances 
that the Supreme Court found that the 
amendment amounted substantially to 
re-enactment of the void section. 


T. Similar is the case with the 
statutory provisions. considered by the 
Bench in, 1971 All LJ 796 = 

1971 (FB) (supra). 
question before the Full Bench was. 
whether Section 28 of the Excise Act: 
was open to attack on the ground of 
excessive delegation (as well as on 


con- 
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account of Infraction of Article 14 of 
the Constitution, with which we are at 
present not concerned). That section 


as originally enacted empowered the was 


State Goveninent to impose excise 
duty on excisable articles without pre- 
scribing any maximum; but in 1970 the 
U. P. ‘Excise (Amendment and Valida: 
tion) Act was passed, Section 2 of which 
ran as follows: 


“Section 28 of the U. P. Excise Act 


11910 shall be re-numbered and be deem- 
ed always to have been re-numbered as 
sub-section (1) thereof and the following 
sub-sections shall be Inserted and be 
deemed always to have been inserted, 
namely: 


(2) The State Government shall ie 


imposing an excise duty or a counter- 
vailing duty as aforesaid and in fixing 


-its rate, be guided by the directive prin- 


ciples specified In Article 47 of the Con- 

stitution of India. 
(3) Such duty shall not ieee the 
lum as -provided herefnafter......... 


-section has 


i This amending been 
worded In such a way that it: clearly 


amounts to substantial re-enactment of 
as sub-sec. (1) of 


of case before the Full Bench: and the 
passage in the judgment of the Full 
Bench that has been -relied upon by 


learned Standing Counsel must obvious- 


ly be construed with reference to this 
class of case. With respect to cases of 
a different type the remarks are pure- 
ly obiter and can have no more than 
persuasive force. 

8. We are satisfied that the case 
with which we are dealing at present 
is clearly distinguishable from that 
which was decided by the Full Bench, 
as well as from the case of M/s Devi 
Das Gopal Krishnan, AIR 1967 SC 1895. 
Those were both cases of substantial 
re-enactment, whereas here we find that 
it is not possible to construe the U. P. 

(Third Amendment) Act of 1970 
as substantially re-enacting the void 
Section 20 (4) of the Excise Act, 1910, 
All that this amending Act did was 
to introduce two new Sections (20-A and 
20-B), purporting to lay down guidelines 
for the implementation of Section 20 
(4). But since at the time when the 
Jamending Act was passed Section 20 (4) 
was void and therefore non-existent, the 
introduction of such guidelines was 
meaningless and could have no effect. 
No attempt was made in the amending 
Act to reiterate or to alter the word- 
ing of the void Section 20 (4). Instead 
it was supplemented by two new sec- 
tions, on the erroneous assumption that 
it still existed in the statute. In the 
circumstances we see no reason to 
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change the opinion, already expressed 
by us in writ pein ge of 1970 (All). 
that Section 20 (4) of the Excise Act 

was still-born and void and that the sub- 
sequent enactment of Sections 20-A and 
20-B could not operate to imbue . this 
dead section with life, 


9. It follows that the notification 
Impugned in the present writ petitions, 
having been issued on the basis of Sec- 
fion 20 (4) of the Excise Act, which 
has been held to be void, cannot be 
allowed to stand. These writ petitions 
are accordingly allowed with costs 
and the impugned aoui ion D/- 

le 
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th 
State of U. P. 
trates concerned to issue permits for the 
sale required by Sec- 
of the Act, in the districts 
n air and Pauri Garhwal, 
after holding auctions Lf necessary, with- 
in a period of two-months from today. 
Petitions allowed. 


AIR 1972 ALLAHABAD 81 (V 58 C 19) 
. J. S. TRIVEDI, J. 
edt ra Appellant v. Onkar Nath, 
Respond ent. 

Second Appeal No. 20 of 1971. D/- 
17-8-1971 against pie and Judgment 
of Ashfaq Ahmad, . J. Etawah, D/- 
23-11-1970, 3 


Hindu Minority and Guardianship 
Act (1956), Section 11 — Even if the 
father of the Hindu minor as his natural 
guardian is alive the mother, as a next 
- competent to give notice of 
demand under the Rent Control Act 
and also is competent to file the suit 
on behalf of the minor. (X-Ref:— Civil 
Procedure Code (1908), .Order 32, Rule 
1). (Para 6) 

Giving of notice of demand and 
filing the suit is not “disposing of or 
dealing with the property’ within the 
meaning of Section 11 which restricts 
the power of a de facto guardian from 


-disposing of or dealing with the pro- 


perty of a Hindu minor. As a matter 
of fact Order 32, Rule 1 Civil Pro- 
cedure Code. authorises the filing of 
the suit on behalf of the minor through 
a next friend. If a suit can be 


_through a next friend there is no justi- 


fication why the notice cannot be given 

through. a next friend. (Para 7) 

Cases Referred: Chronological : Paras 

(1970) 1970 All LJ 288 = 1970 All 
WR (HC) 78, Mohd. Sohrab Khan 
v. Dy.- - Director of Consolidation, 
Ghazipur 
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4,7 
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(1968) AIR 1968 Pat 318 (V 55) = 
1968 BLJR 898, Narain Singh v, 
Sapurna Kuer 

(1967) AIR 1967 Orissa 68 (V 54) = 
32 Cut LT 1149, Daneyi Guru- 
murti -v. Raghu Podhan 4, 7 

B. Dixit, for Appellant; G. N. 
Sharma, for Respondent. 

JUDGMENT:— The appellant is ad- 
mittedly the tenant and respondent the 
landlord of the accommodation in suit. 
Plaintiff-respondent, the landlord being 
a minor, a composite notice of demand 
and determination of rent was sent un- 
der Registered cover to the appellant on 
8-4-1967. This notice is said to have 
been served on 11-4-1967. As the ap 
pellant neither paid the rent nor vacat- 
ed ‘the shop, hence the suit out of 
which this appeal arises was filed. 

2. The suit was contested by the 
defendant-appellant on the ground that 
the natural guardian of the minor be- 
ing the father who is alive, the mo- 
ther was incompetent to act as next 
friend of the minor and in any event 
the notice by the mother, Smt. Chameli 
Devi on behalf of the minor was bad 
in law. It was also contended that pay- 
ment of the arrears had been made to 
Choudhary Gur Dayal Singh, father of 
the minor. The receipt of the notice 
of: demand and determination of rent 
was also denied. 

3. The trial court held that Smt. 
Chameli Devi was competent to file 
the suit on behalf of the minor as his 
next friend, that a notice of ejectment 
and demand had been actually served 
and that the defendant had not paid 
the arrears either to the landlord or 
to Gur Dayal Singh. The suit of the 
plaintiff was accordingly decreed. In ap- 
peal the lower appellate court confirm- 
ed the finding of the trial court, hence 
this Second Civil Appeal. 

4. Learned counsel for the ap- 
pellant has rejterated that Smt. Cha- 
meli Devi was neither competent to 
give notice nor was she competent to 
file the suit as next friend of the mi- 
nor. His contention is that under Hindu 
Minority. and Guardianship Act, father 
alone being the natural guardian is com- 
petent to file the suit. In support of 
his contentions, he has placed his re- 
liance on Daneyi Gurumurti v. Raghu 
Podhan, AIR 1967 Orissa 68, Narain 
Singh v. Sapurna Kuer, AIR 1968 Pat 
318; and Mohd. Sohrab Khan v. 
Dy. Director of Consolidation, Ghazipur, 
1970 All LJ 288. 

5. It is not disputed that no 
guardian of the minor had been appoint- 
ed or declared by a Court. It is also 
not disputed that under Hindu Minor- 
rity and Guardianship Act, father was 
the natural guardian of the minor plain- 
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tif. Section 8 of the Hindu Minority 
and Guardianship Act enumerates the 
power of natural guardian and Section 
11 of the Hindu Minority and Guardian- 
ship Act prohibits a de facto guardian 
from dealing with the minor’s property. 
Section 8 of the Hindu Minority and 
Guardianship Act is in these words: 


“g. (1) The matural guardian of a 

du minor has power subject to the 
provisions of this section. to do all 
acts which are necessary or reasonable 
and proper for the benefit of the minor 
or for the realisation, protection or 
benefit of the minor’s estate; but the 
guardian can in no case bind the mi- 
nor by a personal covenant. 

(2) The natural guardian shall nof, 
without the previous permission of the 
court— -> 

(a) mortgage or charge, or transfer 
by sale, gift, exchange or otherwise, any 
part of the immovable property of the 
minor, or 

(b) lease any part of such property 
for a term exceeding five years or for 
a term extending more than one year ° 
beyond the date on which the minor 
will attain majority. 

(3) Any disposal of immovable pro- 
perty by a natural guardian. in contra- 
vention of sub-section (1) or sub-sec. 
tion (2), is voidable at the instance of 
the minor or any person claiming un- 
der him.” 

Under Section 8, therefore, power is 
given to the natural guardian to dis- 
pose of the minor’s property. Section 
il reads as under-— i 

“After the commencement of this 
Act, no person shall be entitled to dis- 
pose of, or deal with, the property of 
a Hindu minor merely on the ground. 
of his or her being the de facto guar- 
dian of the minor.” 


Section 11, therefore, restricts the 
power of a de facto guardian from dis. 
posing of or dealing with the property 
of a Hindu minor. 


6. Giving of notice of demand 
and filing the suit is not disposing of 
or dealing with the property. As a 
matter of fact Order XXXII, Rule 1 
authorises the filing of the suit on be- 
half of the minor through a next friend. 
Order XXXII makes a distinction be- 
tween the powers of a next friend In a 
ease where a suit is filed on behalf of 
a minor and in a case where a sult is 
filed against the minor. In cases where 
the suit is filed on behalf of the minor, 
no permission or leave of a Court is 
necessary by the next friend for filing 
the suit, whereas in a case where the 
suit is filed against the minor, it is ob- 
ligatory on the plaintiff to get a proper 
guardian for the suit for such minor 
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appointed by the Court. AN that 
Order XXXII, Rule 1 provides is that: 


“Every suit by a minor shall be 
instituted in his name by a person who 
in such suit shall be called the next 
friend of the minor”. 


6-A. Rule 4 lays down the quall- 
fication of the next friend and all that 
it mentions is that any person who is 
of sound mind and has attained majo- 
rity can act as next friend of a minor 
provided the interest of such person is 
not adverse to that of the minor. Rules 
6 and 7 of Order XXXII specifically 
provided that a next friend or guar- 
dian shall not without the leave of the 
Court receive any money or immov- 
able property and shall not without 
the leave of the Court enter into any 
agreement or compromise. The rights 
and restrictions of the natural guar- 
dian given under Hindu Minority and 
Guardianship Act do not conflict with 
the procedure for filing a suit by a 
next friend on behalf of the minor. 
Not only is there no express prohibi- 
tion, but a reading of Order XXXII 
would go to show that wherever the 
legislature thought proper to restrict 
the right of the next friend, it has ex- 
pressly provided in Rules 6 and 8 of 
Order XXXIL 


7. The cases relied upon by the 
learned counsel for the appelant are 
all cases of transfers made by the de 
facto guardian in spite of the prohibi- 
tion under Hindu Minority and Guar- 
dianship Act. Narain Singh’s case, AIR 
1968 Pat 318, supra was a case where 
the transfer of property by a mother 
was being allenged on the ground 
that she was not competent to trans- 
fer the property or deal with the pro- 
perty in the presence of the father who 
was the natural guardian. In the Orissa 
case AIR 1967 Orissa 68 (Supra) a sale 
by a natural mother as minor’s de facto 
guardian was the subject of challenge. 
In Mohd. Sohrab Khan’s case, 1970 
All LJ 288 the challenge was to a trans- 
fer made by a de facto guardian. None 
of the cases relied upon by the appel- 
lant for the reasons given above can 
be of any help to the appellant. As 
remarked earlier, giving of notice of 
demand is not disposing of or dealing 
with the property and a notice of de- 
mand under Section 3 of the Rent Con- 
trol and Eviction Act and Section 106 
of the Transfer of Property Act could 
validly be given even by an agent or 
by any next friend of the minor. If 
a suit can be filed through a next fri- 
end there is no justification why the 
notice cannot be given through a next 
friend. 

8. It has next been contended 
by the learned counsel for the appel- 
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lant that the copy of the notice filed 
does not bear the signature of Smt. 
Chameli Devi and, therefore, it was 
not a valid notice. P. W. 1 who is the 
scribe of the notice has duly proved 
that the original notice sent to the ap- 
pellant was signed by Smt. Chameli 
Devi, the next friend of the minor. 
The original notice has not been pro- 
duced by the appellant and he, there- 
fore cannot be permitted in these cir- 
cumstances to say that the original 
notice did not bear the signature of 
Smt, Chameli Devi. The plea of pay- 
ment has been disbelieved by both the 
Courts and rightly. It is not open to 
the appellant in Second Appeal to con- 
tend against the concurrent findings of 
the courts below on the question of 
payment. 


9. This appeal, therefore, has no 
force and is accordingly dismissed with 
costs. Three months’ time is allowed 
to the appellant to vacate the premises 
within which period the decree for 
ejectment shall not be executed. The 
appellant, however, will be Hable to 
pay damages at the decreed rate till 
the date of dispossession. | 

Appeal dismissed. 





AIR 1972 ALLAHABAD 83 (V 59 C 20) 
(LUCKNOW BENCH) 
K. C. PURI AND G. S. LAL, JJ. 


M/s. Isherdas Sahni and Brothers, 
Petitioner v. The District Magistrate, 
Lucknow and another, Opposite Parties. 


ae Petn. No. 97 of 1970, D/- 20-4- 
71. 


(A} U. P. Cinemas (Regulation) Act 
(3 of 1956), Section 13 — Adoption of 
U. P. Cinematograph Rules (1951) under 
— If the licence form as given in App. 1 
of the Rules prescribing certain ¢ondi- 
tion was invalid as not within the rule 
making power of the State Govern- 
ment, mere adoption of the Rules by 
State Government in exercise of its 
powers under the Act would not vali- 
date the licence form. 1969 All LJ 499, 
Followed. (Para 12) 


(B) Cinematograph Act (1918), Sec- 
tion 5 (3) — U. P. Cinematograph Rules 
(1951), App. 1 — When the licence form 
as given in App. I is to be treated as 
part of the definition of licence in Rule 
2 (v) and when it provides that the 
licence shall be terminated forthwith if 
the licensee ceases to own, to hold on 
lease or to manage the licensed pre- 
mises such a provision even if not with- 
in the competence of rule making 
power of State Government under Sec- 
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tion 9 it will be valid as a general direc- 
tion imposing a condition of licence 
given in exercise of power of control 
conferred by Section 5 (3). 


(Paras 13, 14) 
- (©) nema tig Act (1918), Sec- 
tion 9 (3) — U.-P . Cinematograph Rules 


_ (1951), App. 1 — The provision in licence 
form as given in App. 1 that the licence 
shall be terminated forthwith if the 
licensee ceases to own, to hold on lease 
or to manage the licensed can- 
not be regarded as ultra vires of the 
rule making power of the State Govern- 
ment under S, 9 (3) or an excessive ex- 
ercise of the power of control under 
Section 5 (3) as being unrelated to the 
object and purposes of the Act, (X-Ref: 
Section 5 (3).) Case law discussed. 
(Paras 11, 18, 17) 


A person in legal possession of the 


premises to be licenced or already 
licenced will have the legal right to 
carry out all works necessary includ- 
ing alterations in the building to keep 


or to bring the premises in a condi- 


tion required under the rules relating 
to securing the public safety. A tres- 
passer will not be in that position un- 
less it is presumed that he will act 
without ae and unlawfully make 
changes in the building of a third per- 
son, which presumption will only 
amount to aiding an Megality. A 
legal title Is therefore necessary from 
the point of view of securing the public 
safety as well Thus lawful interest 
in the premises will be a relevant con- 
sideration in connection with securing 
the public safety as also from the point 
of view of general object and purposes 
of the Act. : (Paras 11, 18, 17) 


The position of a lessee whose 


Is a decree for ejectment 
in favour of the landlords is that of a 
trespasser and he has no right to ‘con- 
tinue to be in possession of sald pre- 
mises. (Paras 19, 26) 
Cases Referred: Chronological Paras 
(1971) 1971 Lab-IC 1002 = Civil 
Misc, Writ No. 5517 of 1970, DJ- 
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Parties. 


GUR SHARAN LAL, J.:— In this 
writ petition the petitioner firm, name- 
ly, Isherdas Sahni and Brothers, seeks 
to get quashed by a writ in the nature 
of certiorari or like writ, order or 
direction, three . orders contained in 
Annexures 13, 14 and 18 to the Writ 
Petition, the first and the third hav- 
ing been passed by the Government of 
Uttar Pradesh impleaded as opposite 
party No. 2 and the second one by the 
District Magistrate of Lucknow (Oppo- 
site party No. 1) acting as the licens- 
ing authority under Section 4 of the 
U. P, Cinemas (Regulation) Act, Toa 
It also seeks the`issue of a writ 
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nature of mandamus to opposite party 
No. 1 aforesaid to grant to the peti- 
tioner firm cinematograph licence for 
the Basant Cinema at Lucknow so long 
as it continues to enjoy the possession 
of the said cinema premises and com- 
plies with all the formalities of Cine- 


matograph Act and-the rules. An inte-. 


rim relief in the form of grant of 
cinematograph licence was also prayed 
for but the same was not allowed and 
It was decided to hear the writ peti- 
tion itself at a very early date. The 
facts and circumstances leading to the 
making of this writ petition are brief- 
iy ave scarp 


2. The building, a part of which 
is known as Basant Cinema, was con- 
structed by Sri Moti G. Thadani and 
Smt. Padma Thadani. A lease for the 
Basant Cinema was given by the sald 
owners for a period of five years-to 
the petitioner firm and a deed of lease 
was executed on 29-11-1947. Sri Amrit 
Lal Sahni, parimer of the firm, took 
cinematograph licence for Basant Cinema 
and started exhibiting cinematograph 
films in the Basant Cinema. The. lease 
was renewed from time to time, the 
last renewal being by means of a deed 
dated 5-12-1960, which was for a period 

on 31-5-1968. Sri Sahni of 
course got a renewal of the Cinemato- 
graph licence from year to year. Dis- 
putes arose between the landlords and 
the petitioner firm on the expiry of 
the period of hs on. 31-5-1966. The 
lease covered also fittings and fixtures 
in the premises of Basant Cinema such 
as fans, electric boards and the air 
cooling plant. The landlords wanted 
the premises to be vacated and in fact 
Sri Moti G. Thadani made an applica- 
tion to the District Magistrate Lucknow 
for the issue of a licence to him with 
effect from 1-6-1966. i : 


The firm on the other hand did not 
vacate the premises and continued in 
possession, though without the consent 
of the landlords, and applied for rene- 
wal of the licence. The renewal of the 
licence in favour of the petitioner firm in 
March, 1966 was only for two months 
ending on 31-5-1966. The District Magis- 
trate later granted licence for a further 
period of three months commencing 
from 1-6-1966 and required the licen~- 
see to obtain a recognition of its rights 
in the cinema premises from an ap- 
propriate court of law if it wanted 
renewal of licence for a further period. 
The petitioner firm therefore filed a 
suit on 3-7-1966 in the Civil Court at 
Lucknow for the declaration of rights 
In the premises and also seeking an 
injunction directing the landlords to 
restore and continue the supply of 
electric energy which had been dis- 
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connected by the landlords. The firm 
also obtained an interim injunction in 
regard to the supply of electric energy 
which order however led to further 
litigation at higher level between the 


The claim of the petitioner firm in 
the suit was that by reason of the pro- 
visions of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947, 
which was applicable to the cinema 
premises leased out to fit, the firm had 
a right to continue in possession even 
after th iry of the period of lease 
fixed by the deed of lease. The land- 
Iords on the other hand also filed a suit 
on 27-7-1966 for the ejectment of the 
tenant firm on the ground that the 
provisions of the just mentioned Act 
did not apply fo the premises and that, 
in any case, for eviction no permission 
of the District Magistrate under Sec- 
tion 3 of the Act was required as the 
tenant firm had denied the title of the 
landlords and had caused substantial 
damage to the building. It may be 
stated that these two suits came to be 


decided by means of a common judg- 


ment only on 30-11-1970. It was held 
by the court deciding the sults that the 
U. P. (Temporary) Control of Rent and 
Eviction Act was applicable to the 
Basant Cinema premises and by rea- 
son of that Act. the tenant firm tee 
tinued as a tenant on the exp: of 
the lease period on 31-5-1966 Ba that 
because of the denial of the title of 

landlords by the tenant the land- 
lords could sue to evict the tenant firm. 
The suit filed by the landlords for 
ejectment was accordingly decreed and 
the suit filed by the tenant firm was 
dismissed. The impugned orders had 
however been passed before the deci- 
sion of the two suits in circumstances 


- presently ‘to be mentioned. 


3. After the expiry of the re. 
newal period of three months the peti- 
tioner firm applied for further rene- 
wal, giving out that it had instituted a 
suit to get its rights in respect of the 
cinema premises adjudged and declar- 
ed. The prayer was contested by the 
landlords. The licence was renewed 
for short periods to enable the State 
Government to take a decision in the 
matter. . The State Government decid- 
ed that the licence be renewed no fur- 
ther after 30-11-1966. A writ petition 
was filed by the petitioner firm against 
the order refusing to renew the licence 
but it was dismissed since it became 
infructuous on account of the expiry 
of the renewal year 1966-67 on 31-3- 
1967. A fresh application for grant of 
cinematograph licence for 1967-68 was 
made by the petitioner firm and as 
per order dated 26-5-1967 (Annexure 3 
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to the writ petition) a licence was 
granted for the period ending on 


March 31, 1968. Before this order was 
passed the State Government had issued 
a general letter dated 25-5-1967 (of 
which copy is Annexure 2 to the writ 
petition) laying down certain guiding 
principles for the District Magistrate 
as licencing authority in granting or 
refusing licences in cases where there 
was dispute between the persons ap- 
plying for licences or renewal thereof 
and their landlords. 


The licence to the petitioner firm 
was granted on the basis of the guid- 
ance or directions of the State Govern- 
ment contained in the said letter. The 
licence “was renewed again for the 
year 1968-69. When however the peti- 
tioner firm applied for renewal of the 
licence for the year 1969-70 the rene- 
wal was made only for one month 
ending on 30-4-1969 (Vide Annexure 4 
to the writ petition). This was because 
the landlords had again objected to 
renewal and pointed out that there was 
no extension of lease in favour of the 
firm. The petitioner firm sent a reply 
(Annexure 5 to the writ petition) and 
prayed therein for renewal upto 31-3- 
1970. The request was however turn- 
ed down. An appeal filed by the firm 
before the State Government 
the order of the District Magistrate 
was however allowed by order dated 
8-6-1969 (Annexure 8 to the writ peti- 
tion) to this extent that the licence 
was ordered to be renewed for a period 
of three months. The renewal appears 
to have been made for three months 
only because the litigation pending in 
the Civil Courts between the parties 
was yet undecided. It does not appear 
_ from the writ petition whether there 
was a further renewal of. the licence 
upto 31-3-1970 or not. The landlords 
filed a writ petition: against the appel- 
Jate order of the State Government 
but the same was pending till the 
yu petition under judgment was fl- 


4. The petitioner firm applied 
again for the renewal of licence for 


the year 1970-71 but was informed by 


the District Magistrate by means of 
an order dated 44-1970 (Annexure 9) 
that the licence had. been renewed for 
one month ending on 30-4-1970. The 
firm wrote back to the District Magis- 
trate giving facts and praying for re- 
newal upto 31-3-1971. The District 
Magistrate sent some queries for be- 
ing answered by the petitioner firm in 
view of another circular letter issued 
by the State Government on 4-4-1970, 
being the impugned Annexure 13 to the 
writ petition, which letter was issued 


-before the State Government but 
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in supersession of the earlier letter 
dated 25-5-1967 (Annexure 2 already 
mentioned) and avowedly upon a fresh 
consideration of the matter. re- 
ceipt of the reply of the petitioner firm 
(copy is Annexure 12) the District 
Magistrate passed the impugned order 
dated 27-4-1970 (Annexure 14) refusing 
to renew -the licence after the expiry 
of. its period on 30-4-1970. The peti- 
tioner firm thereupon filed a writ peti- 
tion (No. 478 of 1970) in this court on 
29-4-1970 to get quashed the said 
order of the District Magistrate. 


The writ petition was admitted 
but the request for interim relief in 
the form of directing the District 


Magistrate to renew the licence was 
rejected. Thereupon, on the plea that 
a technical objection might be raised 
that the petitioner firm had filed the 
writ petition without taking recourse to 
the remedy of appeal to the State Gov- 
ernment against the order of the Dis- 
trict Magistrate, the firm successfully 
applied for being permitted to with- 
draw the writ petition with right to 
bring a fresh one if necessary. The 
petitioner firm then filed an appeal 
the 
same was rejected by order dated 16-10- 
1970. The order communicated to the 
petitioner firm is Annexure 18 to the 
writ petition. It will thus appear that 
Annexures 13, 14 and 18 which are 
sought to be quashed are respectively 
the revised circular letter of the State 
Government dated 44-1970, the order 
of the District Magistrate refusing to 
renew the licence for the period com- 
mencing on 1-5-1970 and the appellate 
order of the State Government con- 
rasa the order of the District Magis- 
ate. 


counter affidavit 
was filed on behalf of opposite party 
No. 2, the State of Uttar Pradesh. The 
petitioner firm has filed ‘one rejoinder 
affdavit covering the said three coun- 
ter affidavits. An application was made 
by the landlords. M. G. Thadani and 
Smt. Padma Thadani praying for their 
being impleaded as opposite parties in 
the writ petition. An application was 
also made by them for the dismissal 
of the writ petition on the ground that 
the said landlords had not been im- 
pleaded as parties in the writ petition. 
The second application was rejected by 
us and on the first application it was 
ordered that the said landlords could 
file a reply to the writ petition and 
would be heard in opposition to the’ 
writ petition. A rejoinder affidavit was 
filed by the petitioner firm in respect 
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of the counter affidavit of the land- 
lords as well. 


6. For a proper appreciation of 
the grounds on which the quashing of 
the impugned orders has been claimed 
it is necessary to mention some facts 
about the law governing the subject 
under consideration. Originally the 
Cinematograph Act. 1918 which applied 
to the whole of India, regulated exhi- 
bitions by means of cinematographs. It 
provided that no person would give an 
exhibition by means of a cinematograph 
elsewhere than in a place licenced 
under that Act or otherwise in com- 
pliance with any conditions and res- 
trictions imposed by such licence. The 
District Magistrate was made the licenc- 
ing authority except that, in a pre- 
sidency Town, the Commissioner of 
Police was to be such authority and the 
local Government could constitute any 
other authority for the purpose by 
notification in the gazette. Section 5 
of the Act laid down certain restric- 
tions on the powers of the licencing 
authority in the matter of grant of 
cinematograph licence. No licence was 
to be granted unless the licencing au- 
thority was satisfied that the rules made 
under the Act had been substantially 
complied with and adequate precau- 
tions had been taken in the place in 
respect of which the licence was to be 
given to provide for the safety of per- 
sons attending exhibitions therein. 


A certain condition (which need 
not be detailed) was also required to be 
inserted in every licence. Subject to 
the above and to the control of the 
local Government, the licensing au- 
thority was permitted to grant licence 
to such persons as it thought fit 


. and on such terms and conditions 
and subject to such restrictions as 
it might determine. By Section 8 


(1) power was given to the Governor 
General in Council to make rules for 
the purpose of carrying into effect the 
provisions of the Act. Section 8 (2) 
Jaid down that in particular, the rules 
could provide for the regulation of 
cinematograph exhibitions for securing 
the public safety; the procedure of 
the authorities to constitute for exa- 
mining and certifying as fit for public 
exhibition, etc, and any other matter 
which by the Act was to be prescrib- 
ed. The section however permitted the 
Governor General in Council to dele- 
gate to a Local Government the power 
to make rules on the subject given in 
clause (a) of its sub-section (2), that is 
to say, in regard to the regulation 
of cinematograph exhibition for securing 
the public safety, so far as regards the 
territories subject to that Government. 
By amendment of the section by Aet 
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No. 23 of 1919, the scone of delegation 
of rule making power to the Local 
Government was extended to all mat- 
ters given in the several clauses of sub- 
section (2) of Section 8. The Local 
Government in the United Provinces 
made rules in 1921 and then in 1930 
on those subjects. 


The Cinematograph Act, 1918 was 
amended by Act No. 62 of 1949. Sub- 
sections (2) and (2a) of Section 5 of the 
Act were substituted by the Amending 
Act but sub-section (3) remained in- 
tact, retaining as before the control of 
the State Government over the licens- 
ing authority in the matter of grant 
of licences. Section 8 of-the Act which 
provided for the making of rules was 
substituted by another section provid- 
ing for another matter and making of 
rules was provided for in the newly 
substituted Section 9. Under the said 
Section 9, the power to make rules to 
provide for the regulation of Cinema- 
tograph exhibition for securing the 
public safety was conferred on the 
Provincial Government directly; in other 
words, the Provincial Government re 
mained no longer dependent upon any 
delegation of powers from the Central 
Government to make such rules. Other- 
wise however the rule making power 
was given exclusively to the Central 
Government. Superseding the Rules 
framed in 1930, the Government of 
United Provinces made the Uttar Pra- 
desh Cinematograph Rules, 1951 by 
notification No. 197/III-7(5)-48, dated 
22-1-1951. As we find from the notifi- 
cation, the State Government, oblivious 
of the change effected by the amending 
Act of 1949. still referred to Section 8 
as the section giving power for making 
rules instead of Section 9, and the 
rules made were as comprehensive as 
before. 


T. In the Rules aforesaid, Rule 2 
which contains definitions defines “lic- 
ence” to mean “a written authorisation 
by the licensing authority to give cine- 
matograph exhibitions and granted in 
the form set out in Appendix I to these 
rules and shall be subject to necessary 
modifications or amplifications in ac- 
cordance with any term or conditions 
imposed under sub-section (3) of Sec- 
tion 5 of the Act”. Rule 7 laid down 
conditions for granting and renewing a 
licence. These conditions did not pro- 
vide for the person asking for a licence 
for cinematograph exhibition being the 
owner or the lessee of the place to be 
licenced though Rule 4 dealing with 
the requirement of an application for 
a licence did provide that an applica- 
tion for the grant of a new licence for 
cinematograph exhibition should con- 
tain full particulars of the ownership 
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of the premises and the cinematograph 
machine besides other information. 
However the form given in Appendix I 
to the rules contains as second para- 
graph thereof the following :— 
“This licence had been granted to 
(CQ) EOE and shall be terminated 
forthwith if the said (c) ............ ceases 
to own, to hold on lease or to manage 
-the said (a) RAET 
According to the foot notes, at the 
place indicated by ‘(c)’ the name of the 
person to whom licence is granted is 
to be filled: and at the place indicated 
_by ‘(a)’ the place licensed is to be indi- 
cated. The. above quoted provision ob- 
viously implies that the licence is to be 
granted only to a person who owns or 
holds on lease or manages the place to 
_be licensed for cinematograph exhibl- 
tion. In 1952 Parliament passed the 
Cinematograph Act, 1952. By Section 
18 thereof it repealed the Cinemato- 
_ graph Act, 1918 with the proviso .how- 
ever that in relation to part A States 
and part B states the repeal was to 
have effect only in so far as the said 
Act (Act of 1918) related to the sanc- 
tioning of cinematograph films for ex- 
hibition. In other words. the Act of 
1918 was kept intact for part A States 
and Part B States except in so far - as 
it related to the sanctioning of cinema- 
tograph films for ‘exhibition. Several 
States Shereatien enacted their own 
legislation. 


For the erilation “of cinemato- 
graph exhibitions in Uttar Pradesh, the 
U. P. Cinemas (Regulation) Act, 1955 was 
passed and came into effect from Janu- 
ary 23, 1956. The Cinematograph Act of 
1918 was repealed by Section 12 of the. 
U. P. Act in so far as it was still in force 
in Uttar Pradesh. Under the U. P. Act 
the State Government: was given the 
power to make rules for the purpose of 
carrying the provisions of - the Act into 
effect and certain subjects were parti- 
cularly specified in sub-section (2) of the 
section on which the ‘State Government 
could make rules. One such subject was 
“the terms, conditions and restrictions 
subject to which licence may be grant- 
ed.” a 


The U. P. Government did not however 
make any rules under Section 13 of the 
said Act. It no doubt made some amend- 
ments, in the rules made by it in 1951 
as aforesaid under 
Act, 1918, presumably ‘on the oe 
that those rules were continuing. 
force even after the- passing 
Uttar Pradesh Cinemas (Regulation) Act, 
4955. 
i 8. In the writ petition the ider of 
the District Magistrate refusing to renew 
the licence in favour of the petitioner has 
been questioned as invalid on a number 
| è 
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of grounds. It has been asserted that 
the petitioner firm is continuing to be 


-the tenant by reason of the provisions 


of the U., P. (Temporary) Control of 
Rent and Eviction Act and, further, the 
petitioner is in any case in effective 
possession and management of the cinema: 
premises and it is therefore a wrong 
exercise of jurisdiction by the District 
ate to refuse to renew the 
licence on the ground of the period of 
lease under the deéd of 5-12-1960 hav- 
ing expired. The provision in the Form 
of the licence which had been prescrib- 
ed in Appendix I of the U. P. Cinemato- 
graph Rules was borrowed from an ear- 
lier Form prescribed under the Cine- 
matograph Act, 1918 at a time when no 
such Act as the U. P. (Temporary) Con- 
trol of Rent and Eviction Act was- in 
existence and so Ít is urged that it can-. 
not govern the case of the petitioner 
firm. Another ground is that under the 
U. P. Cinemas (Regulation) . Act, 1955 
effective possession of the premises 
coupled with the ability to manage the 
cinematograph shows is the criterion for 
the grant of a cinematograph Tor 
and all other restrictions provided - 
the rules are beyond the rule eine 
powers undér the said Act. It is said 
that the rules of 1951 narrowing the 
qualifications for grant of licence ‘are 
illegal, ineffective and void and also 
stand repealed whereas no new rules 
ae: yet been framed under the U. P. 


By amendment of the petition two 
new grounds have been introduced. One 
is that the power of the State Govern- 
ment of Uttar Pradesh to make rules 
under Section 9 (2) of the. Cinemato- 


_graph Act, 1918 was confined to rules 


for the purpose of public safety and the 
rules of 1951 actually framed by the 
U. P. Government were ultra vires be- 
ing unrelated to requirements of pub- 
lic safety. Another ground is that 
the form of licence requiring the 
licensee to be owner, lessee or manager 
of the place to be licensed was also be! 
yond the rule making power of the 
State Government as the restriction im- - 
posed was qerolyied. to. the object and 
purpose of the Act. Certain other 
grounds of attack against the discretion 
refusing 
the renewal of the licence will be re- 
ferred to later on, the same being most- 
ly obviously irrelevant or untenable. 
The impugned appellate order confirm- 
ing the District Magistrate’s order re~ 
fusing to renew the licence is said- to 
suffer from the same defects. As to the ` 
remaining impugned document Annex: 
ure .18, which is the revised circular 
letter from the State Government to 
all ct. Magistrates laying down as 
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to when licence should be renewed and 
when renewal refused, the contention of 
the petitioner is that the State Gov- 
ernment cannot by an administrative 
circular interfere with the statutory 
functions vested in the District Magis- 
trate and the said circular unduly fet- 
ters the discretion of the licencing 
authority. 

9. We have heard Shri S. N. 
Kakkar Advocate (Allahabad) for the 
petitioner, the Chief Standing Counsel 
for the opposite parties and Shri S. C. 
Khare, Advocate (Allahabad) for the 
landlords Shri M. G. Thadani and Smt. 
Padma Thadani. We proceed to con- 
sider the various pleas raised on behalf 
of the petitioner in the light of the 
replies thereto from the opposite parties 
and the landlords. 


10. The validity of the provision 
In the licence form given in Appendix 
I to the U. P. Cinematograph Rules, 
1951 that the licence shall be terminat- 
ed forthwith if the licensee ceases to 


own, to hold on lease or to manage the - 


licensed premises has been challenged 
in two ways. One contention is that S. 
9 (2) of the Cinematograph Act 1918 
conferred limited power upon the State 
Government to make rules, that is to 
say, the power was confined to mak- 
ing rules to secure the public safety, 
but the rules framed by the State Gov- 
ernment in 1951 went beyond the scope 
of that power. The second contention is 
that even if the rules as a whole were 
within the scope of the State Govern- 
ments rule making power, the particu- 
lar provision aforesaid in the licence 
form was ultra vires because while on 
the one hand there was no express 
authorisation to make a rule having 
such a provision, on the other it was 
also beyond the object and purpose of 
the Act. The condition about the 
licensee being an owner, lessee or ma~ 
nager is challenged on this very ground 
even if it be sought to be justified by 
the power of control of the State Gov- 
ernment in the matter of grant of licen- 
ces conferred by Section 5 (3) of the 
Cinematograph Act, 1918 and later by 
Section 5 (2) of the U. P. Cinemas (Re- 
gulation) Act, 1955. It may be stated 
that the opposite parties do contend that 
the condition would be justified as a 
condition of licence laid down by the 
State Government in exercise of the 
power of control conferred under the 
just mentioned sections. 


1l. In regard to the first conten- 
tion it may again be stated that the 
effect of the amendment of the Cinema. 
tograph Act, 1918 in 1949 was on the 
one hand, to curtail the power of the 
State Government so as to confine it 
again to making of rules only for re- 
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gulation of cinematograph exhibitions 
for securing the public safety and on 
the other hand, to enlarge it in one 
sense, namely, to frame such rules by 
its own without depending upon delega- 
tion by the Central Government. Under 
the U. P. Cinemas (Regulation) Act, 
1955 the State Government is of course 
the sole authority to make all rules 
on matters covered by the Act but be- 
cause no rules have been framed afresh 
under the said Act by the State Gov- 
ernment of Uttar Pradesh, the conten- 
tion of the learned counsel for the 
petitioner is that the validity of the 
U. P. Cinematograph Rules, 1951 has to 
be judged with reference to the power 
possessed by the State Government un- 
der the Cinematograph Act, 1918 and 
if any rule was ultra vires of that power 
then it was as good as non-existent and 
it cannot be regarded as having conti- 
nued in force by reason of the provi- 
sions of Section 24 of the U. P. Gene- 
ral Clauses Act or Section 12 of the 
U. P. Cinemas (Regulation) Act. 

It may be stated that sub-section (1) 
of the said Section 12 repealed the 
Cinematograph Act, 1918 in so far as it 
related to matters other than the sanc- 
tioning of cinematograph films for ex- 
hibition in its application to the State 
Sub-section (2) 
thereof provided for continuing in force 
of any order made under the Cinema- 
tograph Act, 1918, and all appointments 
made, licences granted, conditions or 
restrictions imposed and directions issu- 
ed under any such order and in force 
immediately before the commencement 
of the U. P. Cinemas (Regulation) Act 
and for the same being deemed to be 
made, granted, imposed or issued in 
pursuance of the U. P. Act. The con- 
tention of the learned counsel for the 
petitioner is that the said sub-section (2) 
or Section 24 of the U. P. General 
Clauses Act could continue only what 
was valid under the Cinematograph Act, 
1918 and not anything which was ultra 
vires and therefore as good as non- 
existent. A perusal of the U. P. Cine- 
matograph Rules, 1951 shows that at 
least most of the rules therein unques- 
tionably relate to matters concerned 
with securing the public safety at cine- 
matograph exhibitions. In order to be 
able to enforce the rules the State 
Government had obviously also the 
authority to provide for laying down 
the form of licence containing condi- 
tions provided for in the Rules. It is 
however being contended that the pro- 
vision that the licensee should be a 
person who is the owner, lessee or 
manager of the premises to be licensed 
for cinematograph exhibition has no 
relevancy to the question of securing 
the public safety. 


90 A.  [Prs. 11-13] 


In our view the expression “the 
regulation of cinematograph exhibitions 
for securing the public safety” has a 
wide connotation and includes regulating 
cinematograph exhibitions for the pro- 
tection of the interests of all concern- 
ed or the public in general. It is true 
that the licence is granted with respect 
to a certain place but it has to be 
granted to a particular person who 
would be charged with the duty of ob- 
serving the conditions and restrictions 
mentioned in the licence and the pro- 
visions of the Act and the rules made 
thereunder. The public safety cannot 
be secured unless the licensee is not 
only a person who is liable to penalty 
for not making compliance with the 
requirements of the licence, the Act and 
the rules, but is also legally in a posi- 
tion to do so; obviously such person 
_Imust have a legal connection with the 
premises to be licensed and cannot be 
a person having in law no legal inter- 
est in it or who is merely a trespasser. 
It will thus appear that one of the 
requirements of securing the public 
safety will legitimately be the grant of 
licence to a person having the necessary 
legal right in the premises to be licens- 

The requirement, according to the 
licence form, that the person to be 
granted the licence must own, hold on 
lease or manage the premises to be 
licensed is thus a requirement for secur- 
ing the public safety. Whether, as 
argued for the petitioner, it is excessive 
in nature in so far as it does not in- 
clude a person in “effective” possession 
of the premises to be licensed will be 
considered later. - 


12. Learned counsel, appearing 
for the landlords has submitted before 
us that the U. P. Cinematograph Rules, 
1951 remained in force by virtue of 
Section 24 of the U. P. General Clauses 
Act and that Rule 7 thereof was at first 
amended by Notification No. XX-L-I 
1968-Sa Pr-VI dated February 10, 1969 
in exercise of the power conferred by 
sub-section (1) of Section 13 of the 
U. P. Cinemas (Regulation) Act, 1955 
read with Sec. 21 of the U.P. General 
Clauses Act, 1904 and Sections 21 and 
24 of the General Clauses Act, 1897 and 
again by another Notification No. XX-I- 
1/1969- GAD dated June 11, 1969 publi- 
shed in the U. P. Gazette Part I-A dated 
21-6-1969. In Rule 7 as substituted by 
the first notification as also in the same 
rule as again substituted by the second 
notification, it was provided that one 
condition for granting and renewing a 
licence will be that “the 
authority is satisfied that the require- 
ments of these rules have been fully 


complied with’. The contention of the 
learned counsel for the landlords is that 
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the substitution of Rule. 7 containing 
the above requirements implied that 
the State Government adopted the rules 
of 1951 and thus even if the licence 
form containing the questioned provi- 
sion was not within the rule making 
power of the State Government in 1954, 
it became valid and operative upon be- 
ing adopted by the State Government 
in exercise of its powers under the 
U. P. Cinemas (Regulation) Act, 1955. 
We are unable to accept this contention. 
If the licence form was invalid to the 
extent it contained the provision 

automatice cancellation of the licence 
the licensee ceased to own, to holdi 
on lease or to manage the licensed 
mises, the rule could not be valida 
in exercise of the „rul 









out either re-enactment or express vali- 
dation. In this connection learned coun- 
sel for the petitioner has relied upon a. 
decision of this Court in Banwari Lal 
Tandon v. Military Estates Officer, 1969 
All LJ 499 and that no doubt lends 
support to his contention 


13. Learned counsel for the land- 
lords has however contended that even 
if the provision in the form of licence, 
Appendix I (which is to be treated as 
part of the definition of licence in CL 
(v) of Rule 2 of the U. P. Cinemato- 
graph Rules, 1951) is regarded as not 
being within the competence of the rule 
making power of the State Government 
conferred by Section 9 of the Cinema- 
tograph Act 1918, it will be valid as 
general direction imposing a condition of 
licence given in exercise of the power 
of control conferred by Section 5 (3) 
of the Cinematograph Act, 1918 and 
maintained intact under Section 5 (2) 
of the U. P. Cinemas (Regulation) Act, 
1595.. As pointed out earlier, the licens- 
ing authority cannot grant a licence un- 
less it.is satisfied that the rules made 
under Act have been substantially com- 
plied with and adequate precautions 
have been taken in the place in res- 
pect of which the licence is to be given 
to provide for the safety of persons 
attending exhibitions therein. Identi- 
cal provisions exist In both the Acts 
in this respect: Section 5 (1). But, Ë 
addition, Section 5 (3) of the Cinema- 
tograph Act, 1918 and Section 5 (3) of 
the U. P. Act which has been in force 
from early 1955 further provide tha 
the power of ‘the licencing authority 
grant licences shall be subject to the 
control of the State Government. In 
The State of Punjab v. Hari Kishan 
Sharma, AIR 1966 SC 1081 it was re~ 
cognised that the control of the State 
Government under Section 5 (3) of the 
Cinematograph Act, 1918 is very wide 
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In Ankam Madhava Rao v. Andhra 
State Government, Kurnool, AIR 1955 
Andhra 123 also it was held that the 
State Government’s control is wide and 
would embrace the power-to issue ap- 
propriate instructions to the licencing 
authority. 

The reply to this argument on the 
petitioner’s behalf is that the alternative 
power under Section 5 (3) of the Cine- 
matograph Act, 1918 could justify the 
condition in the licence form about the 
relationship of the licensee to the licenc- 
ed premises only if it had been claimed 
by the Govt. that it had exercised 
the power under Section 5 (3) of 
said Act. Further as laid down in the 
just cited Andhra Pradesh case, any dir- 
ection or instruction given in exercise 
of that power should be with the in- 
tendment and object of the Act and 
must be correlated to the purpose of 
the Act. The second point will be 
dealt with later. As to the first, it 
is obvious that it is only when there 
is a wrong reference to a power that 
the question can arise whether it can 
be justified by a different power pos- 
sessed under the same enactment. In 
the instant case the notification show- 
ed that the State Government purport- 
ed to exercise their power under Sec- 
tion 8, the Cinematograph Act, 1918 
Actually, when the rules were made, 
Section 8 did not deal with the subject 
of rules at all and it was Section 9 
which conferred power to make rules. 
If the State Government had not been 
In error and had realised that by the 
amendment its power to make rules had 
been curtailed in the matter of sub 
jects, 
ing the power under Section 5 (3) of 
that “Act along with the power under 
Section 9 to make the provisions which 
tt thought as necessary by way of 
conditions of licence to be imposed in 
general. 


Where it did not cite correctly even 
the provision relating to rule making 
power there is no reason why it should 
not be possible to justify the provisions 
under the correct powers actually pos- 
sessed under the Act. Learned Counsel 
for the petitioner has however ` point- 
ed out that the State Government has 
.not taken the plea that the dis- 
puted condition in the licence form 
may be taken to have been provided for 
in exercise of the power of control 
under Section 5 (3) of the Cinemato- 
graph Act, 1918. The amendment in 
the Writ Petition came after the filing 
of the counter-affidavit on behalf of 
the State Government. Apart from 
that. the counter-affidavit is to contain 
assertions of facts and it is not like 
a written statement which sets out even 


Isherdas & Bros, v. Dist, Magistrate, Lucknow 


the - 


it might have thought of combin-" 


[Prs. 13-14] 
defence. 


AIL 91 


legal pleas in It was open to 


‘the State Government to contend in 


the course of arguments that the power 
under Section 5 (3) would cover the 
provision of the disputed condition of 
the licence form. Shri Kakkar cited 
the case of Dr. Bhagawan Saran Saxena 
v. State of Uttar Pradesh, Civil Misc. 
Writ No. 5517 of 1970, D/-22-1-1971 (re- 
ported in 1971 Lab IC 1002 (Al) ) decided 
by G. C. Mathur, J. That case is distin- 
puishable. There the petitioner was retir- 
ed under Art. 465-A of the Civil Service 
Regulations where the power existed for 
the retirement of the petitioner only 
under Article 465 of those Regulations 
and the State did not (sic) the case that 
the retirement was alternatively under 
Section 465. It was held that the re- 
tirement was invalid because different 
considerations governed the order to 
be passed under the two Articles and 
unless action had been wittingly taken 
under Article 465 on considerations re 
levant to that Article, retirement un- 


` der the Article would not be justified. 


14. One more case has been cit- 
ed in this connection and that is P. 
Balakotaiah v. Union of India, AIR 1958 
SC 232. That case is also distinguish- 
able. In tbat case action against rail- 
way servants had been taken under the 
Railway Security Rules. The persons 
punished filed writ petition on the 
ground that the said rules were ultra 
vires. The High Court of Nagpur dis- 
missed the writ petition on the ground 
that the order could be sustained un- 
der Rule 148 of the Railway Establish- 
ment Code. That ground was not mere- 
ly not in the contemplation of the autho- 
rities who took action when they pass- 
ed the impugned orders but was not 
even raised in the pleadings before 
the High Court. The Supreme Court 
held that though no exception could be 
taken to the proposition that when an 
authority passes an order which is 
within its competence, it cannot fail 
merely because it purports to be made 
under a wrong provision if it can be 
shown to be within its powers under 
any other rule, and that the validity of 
an order should be judged on a consi- 





` deration of its substance and not a 


form. The Supreme Court, however 
thought that the proposition was not 
applicable to the case before it because 
it had not been the contention of the 
authorities at any stage that the orders 
in question were really made under 
Rule 148 (3) of the Railway Establish- 
ment Code and that a reference to 
Rule 3 of the Security Rules in the pro- 
ceedings might be disregarded as due 
to a mistake. 


There were two entirely separate 
sets of rules which contained in Rule 3 
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under which the action was taken and 
Rule 148 (8) by which the action was 
held justified by the High Court at its 
own instance. In the instant case the 
State Government repeated the old pro~ 
visions in the rule of 1951 regarding 
conditions of licence which it had power 
to frame under Section 8 of the Cine- 
matograph Act, 1918 before its amend- 
. ment in 1949 it purported to wholly 
(sic) this taken by under S. 8. It should 
have invoked section though in case 
the condition about the applicant for 
licence being ne or lessee or mana- 
‘ger could not be laid: down under the 


restricted rule making power under 
Section 9 of the amended Act, it would 
have been nec to invoke the 


essary 

powers under Section 5 (8) of that Act. 
We are accordingly of the opinion. that 
the questioned 
should be upheld by the power to give 
directions under Section 5 (3) of the 
Cinematograph Act, 1918. The exercise 
of that power does not require any for- 


mality with which the rules have to be. 


made and it cannot be said that if that 
power has been exercised then some 


more procedure not undergone would 
have had to be undertaken. 


15. The next point calling for 
consideration is whether the require- 
ment about the claimant to a licence 
being owner, lessee or 
manager of the licensed premises ` is, 
firstly, in excess of the requirement for 
securing the public ately: in which éase 
it will, according to the learned coun- 
sel for the petitioner, be excessive ex- 
ercise of the rule making power grant- 
ed by Section 9. (3) of the Cinemato- 
graph Act, 1918 and, secondly, whether 
it is relevant to the objects and pur- 
poses of the Act or not, for in the latter 
ease, even the power “of control under 
Section 5 (3) of the said Act would not 
justify it. It is not in controversy that 
the licence, even though it is in res- 
pect of the: premises to be used for 
cinematograph exhibitions, must be in 
the name of a person and it has also 
been ultimately accepted that the per- 
son to be granted the jlicence must have 
some connection with the premises to 
be licenced. The point of controversy 
is whether this connection should ex- 
tend to being the legal right of owner- 
ship, lessee or .-manager or it should 
suffice if the person is in actual posses- 
sion of the premises.’ In other words, 
the contention on the petitioners be- 
half is that actual possession should be 
sufficient for ‘the grant or renewal of 
a licence and re to renew, or can- 
cellation of, a licence should take place 
only when the licensee ceases to be in 
actual possession, : 
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16. Now actual possession of a 
person may be unlawful in certain cfr- 
cumstances. There may be a case when 
a person is in actual possession under 
colour of legal right, such as when he 
says t his tenancy continues on ac- 
count of the provisions of the U. P. 
(Temporary) Control of Rent & Eviction 
Act or when he says. that a notice 
given to terminate the tenancy has 
been waived or tenancy has not been 
terminated or when he says that the 
lease has been extended. These will be 
cases where there is a controversy as 
to whether the licensee has ceased to be 
a licensee or manager. The question 
whether the licence be renewed or re- 
fused would depend anon wt 
authority thinks in regard to the exist- 
ence or non-existence of the right of 
lessee or manager. The case which real- 
ly falls to be considered is that of a 
person whose tenancy has either un- 
questionably come to an end or has 
been adjudged by a court of law to 
have. cane to oan cid oa ali incase d 
the petitioner. So the question really 
arising for consideration is whether. 
there can be a rule or direction _ that: 
licence be not granted or renewed in 
favour of a person whose tenancy 
come to an end but who has not 
dispossessed. 


17. The learned counsel for the 
landlords has referred to us two English 
and one Indian decision. One is AN 
England Report Reprint 1926 K. B. - 
D. 279 R. A. Holbourn Licensing Jus- 
tices. Among the conditions under 
which the Licensing Justices were re- 


. yet 


‘quired to permit a transfer of a licen- 


ce was a condition that the proposed 
transferee was a fit and proper per- 
son to hold the licence. Lease holders 
of a public house applied to the Licens- 
ing Justices for a transfer of the licence 
from their secretary and resident mana- 
ger to the secretary and a proposed 
new resident manager. The service 
agreement between the applicant and 
the proposed manager manner (sic) pro- 
vided for its termination by 4 weeks’ 
notice on elther side. At a recent general 
meeting of the Justices they had decid- 
ed that as a general rule. agreement 
under which proposed transferees of 
licence were employed should be liable 
to be terminated by not less than three; 
months’ notice. But apart from that: 
the application before the justices was 
the third application for transfer in 
respect of the house made by the lease- 
holders within just 18 months and the 
proposed transferee has been fixed in 
different number of employments in 
the last seven years the house requir- 
ed special care by the resident mana- 


the - 
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The Justices, therefore refused the 
application. On the lease-holder’s ap- 
proaching Kings’ Bench Division it 
was held that in every case of a trans- 
fer the Justices had to consider whe- 
ther the proposed transferee Bee such 

a real and effective interest in the 
Haenced premises as to be a fit and 
proper person to hold the licence and 
in regard to that matter nothing was 
more germane than a question of rea- 
sonable security of tenure. The deci- 
sion was upheld. - In Kishan Chand 
Arora v. Commr. of Police, ATR 1959 


Cal "aos it was held that in order to ` 


be recognised as a ‘keeper’ of an eat- 
ing-house to whom a licence may be 
issued under the Calcutta Police Act, 
a person must be`a keeper not only 
tde facto’ but also ‘de jure. Learned 
Counsel for the landlords has contend- 
ed that in the case of a licence 
cinematograph exhibitions also the 
question oof reasonable security of 
tenure which can exist under „legal 
right only in the premises to be licens- 
question to be 
considered by the licensing authority 
or the State Government which controls 
the licensing authority since in the 
absence of reasonable security of tenure, 
no proper exhibition can be expected 
and exhibitions are allowed not mere- 
ly for profit making by the exhibitiors 
but also for providing proper entertain- 
ment to the public. In our opinion 
the contention has substance. 


18. The requirement that the 
licensee should be the legal owner. 
lessee or manager of the licenced pre- 
mises is in our opinion relevant to the 
need of securing the public safety also. 
A person Ese legal possession: of the pre- 
mises to be licenced or a licenc- 
ed will have the legal right to carry 
out all works necessary including al- 
terations in the building to keep or to 
bring the premises in a condition re- 
quired under the rules relating to se- 
curing the public safety. A 
will not be in 
is presumed that he will act without 
right and unlawfully make changes in 
the building of a third person, which 
presumption will only amount to aid- 


Singh v. The State of Uttar Pradesh, 
Writ Petition No. 1198 of 1966 decided 
in March 1967 (All). A legal title is 
therefore necessary from the point of 
view of securing the public safety as 
well. Reliance in this connection is 
placed on the third case King v. The 
Hyde Justices, (1912) 1 TR. B. 645. In 
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it the question of the proposed trans~ 
feree of an old ke house Ucence be- 
ing a fit and proper person had been 
considered ad the licence refused, 


It was found that the Justice could 
properly come to the conclusion that 
the applicant was a fit and proper per- 
son to hold a licence if the terms upon 
which he intended to carry on his .busi-~ 
ness were such that the only ultimate 
inference from the consideration of 


those terms could be that the appli- 
cant could not carry on his ess 
without infringing the law. It is aa 


Petition 


(All) 
has Sorre. been relied upon in 
connection. So lawful interest in the 
premises will be a relevant considera- 
tion in connection with securing the 
public safety as also from the point of 
view of general object and purposes 
of the Act. The provision cannot, 
morore be regarded as ultra vires of 
the rule making power of the State 
Government under Section 9 (3) of the 
Cinematograph Act, 1918 or an exces- 
sive exercise of the power of control 
under Section 5 (3) of that Act as be- 
ing unrelated to the apiece and pur- 
poses of the Act 


19. Learned counsel for the peti- 
tioner has, in the alternative, made 
strenuous ‘effort to show that the pos- 
session of the Bettina is a legal pos- 
session even after his tenancy has been 
held to have come to an end and there 
is even a decree for his ejectment in fa- 
vour of the landlords. He has invited 
our attention to Section 9 of the Spe- 
cifle Relief Act, 1877 and the corres- 
ponding Section 6 of the Specific Re- 
lief Act, 1963. If a person in peaceful 
possession is ousted from possession 
otherwise than in due course of law, 
then he has been given the right to 
nee he possession through court by 
merely proving his possession. Accord- 
ing to the learned counsel the possession 
of an ex-tenant is thus juridical posses- 
sion. He has cited certain decisions in 
this connection. One is Lallu Yesh- 
want Singh v. Rao Jagdish Singh, AIR 
1968 SC 620. That case, however, re- 
lates to the special provisions of the 
Qanoon Ryotwari Gwalior State Sam- 
vat 1974 and has no bearing on the 
Cn before us. in Yar- 


At 1 (FB) it was observed that a person 
though in possession had some right and 
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can sue under Section 9 of the Specific 
Relief Act for possession if he is illegal- 
ly ousted therefrom without his consent. 

In Sheshrao Parashram v. Yeshwant 
Ambusa, AIR 1969 Bom 429 a tenant 
holding or after the expiry of lease and 
in peaceful possession was similarly held 
to be in juridical possession protected 
by law since he could sue. That was 
a case where the ousting was by a 
stranger with no better right and it 
was held that the suit for possession 
was maintainable. Yet another case cit- 
ed, namely, K. K. Verma v. Union of 
India, AIR 1954 Bom 358 helps the argu- 
ment that under the Indian Law the 
possession of a tenant who has ceased 
to be a tenant is a juridical possession 
even though he has no right to con- 
tinue in possession because his posses- 
sion is protected against forcible dis- 
possession by Section 6 of the Speci- 
fic Relief Act. The relevant question 
before us, however. is not whether if 
the petitioner is ousted by force, he 
would have a right to sue under Section 
6 of the Specific Relief Act, 1963 for 
return of possession but whether he 
has a legal right to continue in posses- 
sion with some fixity of tenure and the 
right to make alterations in the premises 
if necessary. 

The answer to that question is 
hardly open to controversy. A decree 
for ejectment stands against the peti- 
tioner and he has thus no legal right 
to continue in possession. The fact that 
in the appeal filed by him a provision- 
al order staying the execution of the 
decree has been passed cannot alter that 
nature of his possession. The effect of 
stay is only to temporarily prevent the 
Jandlords from securing effectuation of 
their right to get Poeaicn secured to 
them by the decree. A similar view 
was taken in the unreported cases Writ 
Peto. No. 2060 of 1967 D/-26-10-1967 
by Satish Chandra, J. and Spl Appeal 
No. 344 of 1963, Adarsh Films Limited 
v. District Magistrate, decided on 1-8- 
1963 (All). With Pe Government 
orders as contained in Annexure 13 a 
licensing authority’s discretion will have 
to be exercised against grant or rene- 
wal of a licence in favour of a person 
in the position of the petitioner. It has 
been urged on behalf of the opposite 
parties that the trend of decisions of 
this Court has been likewise. The de- 
cisions cited will be presently men- 
tioned. 


20. In the aforesaid case Writ 
Petn. No. 2060 of 1967 (All) the landlord 
had filed the Writ Petition for quash- 
ing of licence granted to the ex-tenant 
in possession who'had filed a suit for 
declaration of his right to possession. 
By the time the petition came to be 
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heard his suit had been dismissed. The 
writ petition was allowed and the 
licence quashed. In the instant case 
the petitioner is in a far weaker posi- 
tion in filing the writ petition when 
the licence has been refused to him and 
there is a positive decree for ejectment 
against him. 

21. In Anand Behari Lal v. Dis- 
trict Magistrate Varanasi. Writ Petition 
No. 739 of 1959- D/- 18-4-1959 (Al) a 
tenant’s writ petition against refusal of 
renewal of licence was dismissed as 
prima facie his tenancy had come to an 
end even though there had been no 
judicial finding against him. 

22. In Special Appeal No. 344 of 
1963 D/- 1-8-1963 (All) the decision of 
a Single Judge dismissing the Writ Peti- 
tion of a mortgagee of lessee rights for 
quashing of an order refusing . the 
licence was upheld since a decree for 
ejectment had been passed against the 
mortgagee. There too an appeal from 
the ejectment decree (sic) had 
been passed and an order stay- 
ing execution of decree 
ejectment had been obtained by the. 
mortgagee. But those circumstances were 
regarded as immaterial. It was also 
held that in no case a mere trespasser 
in possession of the cinema could ob- 
tain a licence in the capacity of mana- 
ger of the cinema. This case provides 
strong support to the opposite parties 
in the instant case to their plea that 
the writ petition must be dismissed. 


23. Shri Ram Agyan Singh v. 
State of U. P., Writ Petition No. 4580 
of 1969 D/- 5-2-1971 (AU) by G. C. 
Mathur. J. is again a case helping the 
opposite parties’ contention. It was a 
writ petition by the landlord for get- 
ting quashed a licence granted by the 
District Magistrate in favour of two 
persons in respect of Regal Talkies Gha- 
zipur. The licence for -the cinema had 
been granted in the name of the owner 
but he had granted a lease in favour 
of two persons who were exhibiting 
films in it. Upon the period of extend- 
ed lease coming to an end, the lessees 
filed a suit and obtained an injunction 
against interference by the landlord in 
their exhibiting films and also applied 
for licence in their own names. Licence 
was granted on the strength of the in- 
terim order of injunction and for main- 
taining the status quo. On the basis‘ 
of dismissal of the suit and the dismis- 
sal decree being upheld in the first and 
second appeals, the writ petition was 
allowed and the licence in favour of 
the ex lessees was quashed, holding 
that the grant of the licence was ille- 
gal, A plea that the court should not 
exercise its discretionary jurisdiction as 
the quashing of the licence would 
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benefit no one until the petitioner was 
able to get possession and the Govern- 
ment would lose revenue was re 
ed. Shri S5, N ar was the coun- 
sel for the ex lessees in that case too. 


24. The other cases %ited at the 
Bar perhaps with a view to support 
the petitioner’s claim are either irrele- 
vant or not to the point. In Moona Lal 
& Sons v. State of U. P., Writ Petition 
No. 1134 of 1960, D/- 16-12-1960 (All) by 
D. S. Mathur, J. a landlord’s Writ Petm 
challenging the renewal of licence 
to his tenant after the expiry of the 
lease period was dismissed because the 

P. (Temporary) Control of Rent and 


Eviction Act was held applicable and 
to continue the tenancy. In 
Chandra v. District Magistrate, Luck- 


now, Writ Petition No. 390 of 1962 D/- 
31-83-64 (All) a landlord’s Writ Petition 
for cancellation of licence in favour of 
his tenant whose tenancy was alleged to 
have come to an end was dismissed 
because litigation was pending and 
rights had not been decided. In J. N. 
Saklani v. State of U. P., Writ Petition 
No. 2033 of 1968 D/- 30-9-1959 a land- 
lord held the licence in his own name 
but he had allowed another person to 
earry on exhibition of films. The licens- 
ing authority directed the landlord to 
execute a power of attorney in favour 
of that person to regularise the peti- 
tion, but the landlord failed to do’ so. 
The licensing authority refused rene- 
wal of licence in the name of the land- 
lord and granted it to that other per- 
son who had been carrying on the 
business for 20 years. A suit filed by 
the landlord for the ejectment of that 
person was still pending. In these cir- 
cumstances a writ petition filed by the 
landlord for cancellation of licence in 
favour of that person was dismissed. 
The instant case stands on a wholly 
different footing and has nothing 
common with the 
case. _ 


25. Lastly, in Prabhakar Shankar 
v. District Magistrate of Poona Spe- 
cial Civil Appeal No. 645 of 1955, D/-31-3- 
1955 (All), a tenants writ petition 
against cancellation of his licence for 
violating a term of the lease and for 


failure to prove continuing valid lease, 


was allowed. but it was a case under 
the Bombay Cinemas (Regulation) Act, 
1913 which entitled an occupier to get 
a licence and hence it was held that 
licence should not have been cancelled 
as long as a decree was not passed 
against the tenant for ejectment. The 
o is therefore’ altogether distinguish- 
able. 


26. Learned counsel for the op- 
posite parties have also contended that 


Isherdas & Bros. v. Dist. Magistrate, Lucknow 


facts of Saklani’s 
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the Licensing Authority possesses the 
discretion to renew or refuse to renew 
this 


-^ the licence of the petitioner and 


court cannot and should not interfere 
in exercise of its special and discre- 
tionary powers under Article 226 of 
the Constitution of India. On the other 
hand it has been argued for the peti- 
tioner that the question of infringement 
of his fundamental right to carry on 
business is involved and this court 
should interfere if it finds that the 
discretion has not been correctly exer- 
cised. We do not see how any question 
of fundamental right of the petitioner 
is involved. No one can have a fun- 
damental right to carry on business 
over the premises of another person 
without a legal right in respect of those - 
premises. On the authority of a tres- 
pass he cannot insist upon the grant of 
licénce to him. The petitioner is in the 
Position of a trespasser in the building 
for which he claims a licence for cine 
matograph exhibition. Again, even in 
Tespect of carrying on business, reason- 
able restrictions can be imposed and it 
has not been contended that the Cine 
matograph Act. 1918 and the corres- 
ponding U. P. Cinemas (Regulation) 
Act, 1955 imposed unreasonable res- 
trictions in regard to the business of 
cinematograph exhibition. If a person 
can be granted a licence + to exhibit 
cinematograph films in certain premises 
which fulfil certain conditions and over 
which he has a legal rights of occupa- 
tion, it would be the business of Licens- 
ing Authority to see that the require- 
ments of restrictions and conditions are 
fulfilled in a particular case before 
granting him a licence. Section 5 1) 
of the Cinematograph Act, 1918 is im 
negative form and bans the issue of 
a licence unless the Licensing Authority 
is satisfied in certain respects which in- 
clude substantial compliance with the 
rules made under the Act. 


Under sub-s. (3) of that section it is 
further to act under the control of the 
State Govt. and even over and above that 
it has been given the right to impose 
further terms and conditions and res- 
trictions which it may think fit in the 
interests of the public. It will be pri- 
marily for the licensing authority te 
judge if the rules and other conditions 
have been complied with before it 
grants or releases a licence unless the 
refusal is wholly arbitrary this eourt 
should not intervene. The decision of 
the Madras High Court In Om Prakash 
Gupta v. Commr, of Police, AIR 1960 
Mad 490 (Sic) has rightly been relied 
upon in this connection. In the instant 
case the Licensing Authority consider- 
ed the matter in the light of the guid- 
ing instructions from the State Govert- 


ae 


fact that there is no 
‘favour of the petitioner, 
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mént contained in’ Annexure 13 to the 
writ’ petition and it came to the con- 


clusion that the licence oud not be. 


granted. The validity of the Govern- 
ment orders in Annexure 13 which has 
been impugned will be presently dis- 
cussed. But in case the Licensing Au- 
thority has acted in accordance with 
annexure 13 it cannot be said to have 
exercised its discretion arbitrarily. 


27. As stated earlier, the Gov- 
ernment order in annexure 13 was issued 

supersession of the earlier order 
contained in G. O. dated May 25, 1967 
(annexure 2). It cannot be said that 
the G. O. annexure 13 is substantially 
different from the G. O. annexure 2 or 


to which 
thority should act. More or less the 
same criteria for disputed cases have 
been laid down In Jess general form. 
to the provisions of Sec- 
(ie . P. Cinematograph 

gulation) Act, 1955, which, 
lier pointed out, have been judicially 
held to give wide powers to the State 
Government, the issue of ites G. Os. 
for the guidance and observance of the 
licensing authorities was fully within 
the powers of the State Government. 
The impugned G. O. contained in an- 
nexure 13 lays down what considera- 
tion should be kept in view by a 
licensing authority in granting a licence 
in disputed cases of applications 
licences being lessees or not of the pre- 
mises for which licences are sought 
for. Learned counsel for the petitioner 
has argued that consideration No. (ii) 
is illegal It reads; - Perie there 
has been ‘an allotment order in favour 
of lessee under the provisions of the 
U. P, (Temporary) ee of Rent: and 
Eviction Act, 1947.” “It is urged that 


as ear- 


‘tthe provisions of the sald Act apply. 


even to cases of tenancies which had 
been created otherwise than by allot- 
ment and, therefore, if there is no al- 
lotment in the case of a particular 
tenancy it would be illegal to treat it 
as a case of “no tenancy”. Since the 
licensing authority has in Its order re- 
fusing to renew the licence in favour 
of the petitioner also referred to the 
allotment in 
the argument 
aforesaid has considerable significance 
for the petitioner: 


However, the argument would ap- 
pear to be based on a fallacy. The 
consideration referred to would not 
appear to relate to the origin . of 
a tenancy already in existence, for 
the Government could not be ob- 
livious of the fact that tenancies con- 
tinuing from before the coming into 
force of the U. P, Act OHI of 1947 were 


i 


“Ishérdas & Bros. v. Dist: Magistrate, “Lucknow 


for - 


ALR. 


also ` covered by” that ‘Act for the con- 
ferment. of its: benefits on the tenants. ' 
* The consideration will be relevant only 
in two classes of cases. An accommo- . 
dation may be bese gr ae to a person and 
he may aug a obtaining possession 
though the dlord may not have let 
out the premises to the allottee in pur- 
suance of the allotment order. Such 
an allottee, if he applies for the grant 
of a licence for the allotted premises, 
may be granted the licence in view of. 
impugned consideration quoted 
above. Again, the period of a lease 
may expire and the tenant may have- 
made himself liable to be sued for evic- 
tion. He may, however, be able to ob- 
tain an allotment order in his favour, 
in which case a new tenancy will start. 
in his favour though he may not have 
been expressly to 
afresh by the 
aforesaid consideration No. (ii) will be 
relevant for z purpose of the licens- 
ing authority in granting or renewing 
the licence in favour of such’ allottee 
The G. O. in annexure 13 cannot, there- 
fore, be regarded as illegal. When the’ 
District Magistrate referred to the fact 
that there had been no allotment in- 
favour of the petitioner, obviously he 
had in mind the fact that after the ex- 
piry of the lease period the petitioner 
had not also obtained any allotment: 
order to give him a new right of tenancy. 
He must have had in mind the fact 
that at the time the lease was made in 
favour of the petitioner, no allotment 
order could have been passed in fav- 
our of the petitioner. 


28. It has been pointed out that 
in the same situation the licensing au- 
thority had earlier renewed the licence. 
It was, however, within the compe 
tence of the licensing authority to re- 
assess the position in the Hght of the 
latest Government order contained in 
Annexure 13. But apart from that, 
this court cannot overlook the subse- 
quent developments of which mention 
has been made in the writ petition it- 
self that after the refusal of the licens- 
e authority to renew the licence there 

has been a judicial adjudication upon 
the rival claims in’ the cross-suits and 
the petitioner’s firm has been adjudged: 
to be a trespasser and a decree for 


ejectment of the petitioner has been 
passed by the Court. Í 
29. In the result it will appear 


that the writ petition has no merit 
and is therefore dismissed. Since how- 
ever an event subsequent “to the rejec-' 
tion of the petitioner’s application for 
licence, namely, the passing of an 
ejectment decree against the petitioner 
has also accounted for the dismissal of 
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the writ e penno we make ` no order as 


to costs 
Petua dismissed. ` 
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U. P. Publie Moneys (Recovery. ‘of 
Dues) Act (25 of 1965), Section 3 (1) (c) 
— Despite the amendment of Section: 3 
by the Amendment Act of 1970, Section 


8 (1) (c) continues to violate Article 14` 


of: the Constitution and is therefore ul- 
tra vires. (X-Ref:— Constitution of 
India, Article. 14). AIR 1969 
- Overruled; 1969 All WR (HC) 689, Ap- 
proved; Principle. laid down in AIR 


1967 SC 1581 and not in AIR 1963 SC. 


1417 held applicable. Case law discus- 


sed. . (Para 44)- 


Section 3 (1) (c) is violative of Arti- 


cle 14 of the Constitution, The right 


to elect whether recovery of the sum 
due should be effected’ by recourse to 
the ordinary law or by recourse to the 

c procedure has not been left to 
the will of the debtors. 
in their respective agreements they 
agreed that the recovery of the sum 
due may be effected by recourse tore- 
covery proceedings relating to arrears 
' of land revenue. But that merely pro- 
vided an additional remedy to the State 
Government. That was not an agree- 
ment evidencing any election by them 
in favour of one recovery procedure or 
the other. 
tween two recovery procedures which 
affords scope for: discrimination, and 
that power has been vested by the-sec- 
tion in an officer authorised by the State 
Government, Nowhere is there any 
provision, either in the agreement or in 


the Act, conferring upon the debtor the 


power to choose between the two- re- 
medies. It is a power to be exercised 
by the State Government or an officer 
authorised by it, and open to the arbi- 
trary exercise of their will. 

(Paras 29 and 30) 


“The same alternative is open to 
the State Government -in respect’ of 
agreements covered by clauses (a) and 
(b) of Section 3 (1) also. In the result, 


KO/KO/F342/71/CWM/SSG ee 
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P,P, Industries v; Dist. Magistrate (FB) 


Writ. Nos. 2200,: : 3113, - self 


“not be free from difficulty. 


All 419, 


It is true that. 


It is the power to elect be- - 


» ~ AIL 97- 


‘the entire Section 3. of the principal 


Act must be. considered void. As Sec- 
tion 3 is the only operative provision 
of the principal Act, the entire Act 
must be treated as void. (Para 40) 


In the result, the Public Moneys 
(Recovery of Dues) Act, 1965 must be 
considered a nullity at its. inception. 
The Act could be brought into force 
again only. by re-enactment of the 
entire Act in such modified form as 
would not offend Article 14. But what 
the Amendment Act of 1970 has done 
is to re-enact Section 3 only. And Sec- 
tion 3 by itself is not a complete and 
-sufficing legislation. For example, 
the expressions “Corporation” and “State - 
Government” are not. defined. They 
are not defined either in the U., P. 
General Clauses Act.’ In the circums- 
tances, the application of Section 3 will 


(Para 42) 
” Further, even if the principal Act 


“be considered in its amended form, the 


re-enacted Section 3 still suffers from 
the vice of discrimination. 'The door to 
unconstitutional discrimination continues 
to remain open, because the State Gov- 
ernment can still proceed by way of 
a suit for sale of -the mortgaged pro- 
perty or exercise the power of sale 
under Section 69. of the Transfer of 
Property Act in one case, while in an- 
other it can pursue the drastic proce- 
dure of recovery as an arrear of land” 
revenue. (Para 43)’ 
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PATHAK, J.: :— | The petitioner, M/s. 
Prakash Pottery “Industries, obtained a : 
Joan from: the ‘Uttar Pradesh Govern- 
mient for developing its pottery indus- 

A deed of agreement dated March 


ms .5, 1966, was. executed between the peti- | 


tioner and the State Government. It | 
required the petitioner to apply the 
loan for purchasing machines for its | 
pottery industry within a period of, one 
year, and“ provided for repaymént” of 


instalments. 


” “10 IE- any of the instalments N An i 


part, the whole sum, then remaining. due ' 
tothe creditor -under the deed. on. ac-: 


count of principal and interest shell - 


thereupon become payable at:once and | 


‘95. the borrower wil be liable. to- pay ' the ' 
‘same, 


_ il. For the eonsideration. aforesaid 
and in further pursuance of the afore- |. 
said agreement the borrower. hereby 
grant and transfer. by way: of simple 
mortgage to the creditor, all that. pro- 
perty ‘described in the. schedule. here- 
to to the intent that the said property 
hereby mortgaged shall remain ‘and be 
charged by way of simple mortgage as 
security for the repayment to the cre- 
ditor of the said principal money: and 


‘interest in accordance with the- cove 
Se Herei ea ; oo 
_ 18. It. is hereby agreed and’ declar- | 

. ed that in case of default in oon 


of. E a of loan and its interest, i 
interest at the rate of 8 per cent. per 
annum shall be payable, on the such. 
outstanding sum as may become due. 
under the covenants. hereinbefore con- 
tained, or in case of breach of any of 
the conditions by the borrower. here- , 
in contained the creditor may rea- 
lise the.sum to be declared by the said. 
District .Magistrate as then due to him. 


-on account of this loan -as arrears of’ 


land revenue by sale of the property ; 
hereby given in security without the ' 
intervention of Court or any other pro- 
perty of the, borrower or in addition, or 
in the _alternative,. forthwith enforce’ 
against the said property hereby mort- | 
gaged or any part thereof all or any of 
the remedies of the ‘holder. of a simple . 
mortgage.” ns ; 
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2. It appears that - on the ground 
that the petitioner had failed to com- 
ply with the terms of the agreement 
proceedings for recovery: of the amount 
as an. arrear of land- revenue were ini- 
tiated, and on -February 14, : 1968,- the 
Tehsildar attached the mortgaged pro- 
perty. Thereafter on May 27, 1968, the 
property was sold by auction. Before 
the sale could be confirmed,. the 
tioner filed the present writ. petition. 
it was amended subsequently, and in 
its present form it prays for the quash- 
ing ef the notice of demand, the at- 
tachment and. other consequential . pro- 
ceedings. 

2. The petitioners im the eon- 
nected writ petitions “are also persons 
who took leans from the Uttar. Pradesh 
Government by way of financial « as- 
sistance in eennection with the indus- 
tries carried: on by them. They exe- 
tuted similar agreements, The amounts 
due from them are also- sought to- be 
recovered as am arrear of land revenue. 

‘4. - The several writ. petitions came 
on for hearing before a learned’ single‘ 


Judge of this Court.. It was contended ` 


y the petitioners ‘before. him that 
Seetion 3 (1) (c) of ‘the Public Moneys 
(Recovery of Dues) Act, 1965, with re- 
ference to which recovery ‘proceedings 
were being taken, contravened Art. 14 
of the Constitution and was, therefore, 
ultra vires. Reliance was “placed on. 
Deep Chand Agarwal v. “Director of In- 
Gustries, 1969 All WR (HC) 689 decid- 
ed by a Division Bench of this Court. 
‘The learned single Judge, however,. ex- 
pressed the view that thé decision cal- 
ed for reconsideration and referred the 
following question to a larger Bench: 

“Does Section’3 (1) (c) of the Public 
Moneys (Recovery of Dues) Act, . 1965 
violate Article 14 of the Constitution 7? 

5. The petitions were then listed 
before a Division Bench, and it has re- 
ferred the question to a Full Bench 

6. The Publie. Moneys- (Recovery 
of Dues) Act, 1965 as.its long title shows, 
certain to the 
State or the Uttar . Pradesh Financial 
Corporation. Section: 1 sets. out ‘the 
Short title and extent of operation, and 
Section 2 defines certain expressions used 
in the Ar ha a s at originally enact- 
sd provided:. .. 


“3. Becovery of: Cei dues . as 
arrears of land revenue (ly Where any 
person is party— : 

(a) to any agreement relating to a 
ioan, advance or grani given to him by 
the State Government or the Corpora- 
tion by way of assistance, or. 

(b) to any agreement relating to a 
guarantee given by the aE Govern- 
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peti- ` 


- may; - 


- questing that such sum together 


- desh Financial 
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ment. or the Corporation -in respect of a 
loan: raised ‘by an industrial concern, or 

-(c) to any agreement providing that 
any money payable thereunder to the 
State Government. shall be recoverable 
‘as arrears of. land revenue, and such 


- person ` 


(i) makes any default in .repdy- 
ment.of the loan or advance or 
Jaa nos thereof, or 


` GD having become liable under the 
conditions of the grant to refund the 
grant. or any portion thereof, makes any 
default in repayment of such grant or 


portion or instalment thereof, or 


(iii) otherwise fails to comply with 
the terms of the agreement, — 


then, in the ease of the State Gov- 
ernment, such officer as may be autho- 
rised in this behalf. by the State Gov- 
ernment by, notification in the official 
Gazette, and in the case of the Corpo- 
ration,. "the Managing Director thereof, 
“without prejudice to any other 
miode of recovery under any other law 
for the time being in force, send a 
certificate to the Collector, mentioning 
the sum. due from such person and re- 
with 
costs of the proceedings be recovered as 
if it were an arrear - of land revenue. 


-2. - The Collector. on receiving the 
certificate ` shall proceed to recover the 
amount stated therein as an arrear of 
land revenue.” 


7. The learned Single Judge, who 
referred the question in the first in- 
stance, had ‘had: occasion to consider it 
in Tandon Sugar Works v. Uttar Pra- 
Corpn., 1968 Ali LJ 39. 
= (ATR 1969 All 419) and had held in: 
favour of the constitutional validity of 
Section 3 (1) (c) of the Act He was 
of the view that -the observations in the 
thajority ` judgment ` Supreme 
Court în Banarsi Das v. Cane Commr., 
U: P, ATR 1963 SC 1417 were attract- 
ed’ rather than the decision 
Court in Northern India Caterers (P). 
Lid. v. State of’ Punjab, AR 1967 SC 


1581. He observed; 
“In my. opinion the eee . €n- 
unciated’. in the ‘case- of i Das 


would be-applicable-to clause (c) of sub- 
section (1) of Section’ 3. of the. Public 
Moneys - (Recovery of Dues) Act, 1965.- 
Under that clause where any eae F 
party to any. agreement - providing tha 

any money. payable thereunder to ae 
State Government. be recoverable 
as arrears of land revenue and such 
person makes default-in payment, the 
money could be recovered. as arrears of 
and revenue. Thus, the procedure pro- 
vided in clause. {c) is available only 
against such..debtor who -have agreed 


-any ~ 


100 All, [Prs, 7-10] P. P. Industries v. Dist, Magistrate (FB) (Pathak J) ALB ` 


that the money payable may be recover- 
ed as arrears of land revenue. The 
other. general remedy by way of a suit 
or other remedies specifically provided 
in the U. P. Financial ‘Corporation Act 
are available against ‘everybody, but 


this special remedy would be available. 


only as against debtors with whom there 
is an express agreement. 
that the loan may be’ recovered . as 
arrears of land. revenue under .this Act 
is not dependent upon the will or whim 
of the Corporation, but would be avail- 
able only if the parties have voluntarily 
agreed to it One'of the two factors 
which, according to the Supreme Court 
had to co-exist, namely that the authority 
has been conferred dn arbitrary power 
to pick and choose, will not be there.” 
- The decision in Northern India 
Caterers (P) Ltd, (supra) was distingui- 
shed on the ground that it was concern- 
ed with _ recovery of. State property 
while the U, P. Public Moneys (Recovery 
of Dues) Act was concerned ` with” the 
recovery of State revenues. A special 
appeal against the judgment and order 
of the learned Single Judge was sum- 
marily dismissed by ai Division Bench 
this Court on.February 27, 1968. 


‘"" 8 Thereafter, in, Deep ` Chand 
Agarwal, 1969 All WR (HC) 689 (supra), 
a’ Division Bench -of this Court at Luck- 
now which apparently’ was not aware 
of the summary dismissal of the special 
appeal, considered the decision of the 
learned Single Judge and pointed out: 

' “li4..the abovementioned . reason- 
ing ignores the fact that. among the 
debtors who enter: into. an agreement as 
envisaged by Section 3 (1) (c) of the 

„Act it is for. the authority.. concerned 
to choose without any ‘guidance furnish- 
ed by the Act in matter of making that 
choice as to whether it would proceed 
under the provisions of the Act against 
one of such debtors and adopt ordinary 
mode of recovery: provided under any 
other law for. the ‘time being in force 
against the other or others of such deb- 

Í : In our view this aspect ‘of 
the matter escaped the notice of : the 
learned Judge when he on the basis of 
the reasoning noted above came to the 
conclusion that Section, 3 (1) .(c) .of the 
Act was not violative of Article 14 _of 
the Constitution.”: ~~ ° : 

The learned Judges examined seye- 
ral decisions on the application’ of Arti- 
cle 14, and. came to the conclusion that 
the observations of the Supreme Court 
in Northern India Caterers {P} Ltd, 

AIR 1967 SC 1581 (supra) fully applied 

_to the case before them and, therefore, 
Section 3 of the Act-violated Article 14 
of the Constitution, “© > fas 
$ 9. The Public Moneys (Recovery 

of Dues) Act, 1965 was: amended in -1970 


The election - 


. thereunder - 


“than the recovery, 


by the State Legislature. It seems to 
me desirable to consider. the question re- 
ferred in the light of the unamended 
Act first. - That, as will appear from 
what follows, is necessary for examin- 


ing the :legal effect of the amendments ; 
made. . 3 E cane : 


10. We have before ‘us 


a. num- 


ber of agreements creating a simple `. 


mortgage in respect. of a loan advanced, 


‘and providing for the recovery of the 


loan as an arrear of land revenue by 


sale of the property given. in security | 


without the intervention of the Court or 


of any other property of the borrower - 


and. in addition, or in the alternative, 
for the enforcement against the mort- 
gaged property of all or any of the 
remedies of the holder of a mortgage 
Section 3 (1) (c)-of-the Act, as original- 
ly enacted, provides that in cases 
where a person is party to an agree- 
ment providing that money. payable 
to the State Government 
shall be recoverable as an arrear. of 


, land revenue, then on default- by such 


‘person a certificate may be. sent to the 


Collector by. ari officer authorised by ' 
the State Government,’. requesting that 
the sum ‘specified therein be recovered i 


as if it were an arrear of land revenue. 


Section 3 (1) (e) also déclares that this | 


shall be without prejudice to any other 


mode of. recovery under any other law - 
for the time being in force. The peti- . 


tioners point out that the. said Section 
3 (1) (c) specifically contemplates that 
any one. of several remedies may be 
adopted for recovering the sim due, the 
remedies provided under the ordinary 
law. or the. remedy specifically prescrib- 
ed by Section 3 (1) (c). It is contended 
that as between persons who have en- 
tered into an ‘agreement providing for 
recovery as an arrear of land revenue 
the -executive -has been allowed the 


. widest discretion to apply. the remedy 


prescribed by Section 3 (1) (c) against 
one such person and the remedies under 
the ordinary law against others. . It is 
urged that there is nothing either in the 
nature of the legislation or its provisions 


to bind the executive by any clear or 7 


definite norm. The recovery of the sum 


eas 


due as an arrears: of land revenue is, , 


it is said, more drastic and prejudicial 
for example, 
way of suit. Consequently, the 

protection of the law as guaranteed by 


by. 
equal | 


Article 14 of.the Constitution is violat- 


ed. For the respondents, the’ 
Uttar Pradesh and its officers, it 
urged that there is ‘no discrimination be- ı 


State of: 
is x 


cause the recovery as an arrear of land’ 


revenue is being applied with the con- : 


sent of the petitioners, who are parties’ 


to “an agreement expressly. providing ' 
for- recovery in that mode, and that in: 


` 


1972 
any event.the Preamble and the- pro- 


visions of the Act afford a guiding prin- 


ciple in the matter. 


11. What are the EATE open 

to the State Government for recovering 
A sum due from the petitioners? It 
may proceed by way of a suit for sale 
of the mortgaged property, -a suit such 
as is contemplated by Rules 4 and: 5 
of Order 34 of the Code of Civil Pro- 
cedure. Alternatively, it may . exercise 
its right to sell the property under Sec- 
tion 69 of the Transfer of Property Act 
without the intervention of the Court. 
Those are remedies available under the 
ordinary: law. Instead of adopting 
either of them, the State Government 
may prefer to recover the sum as an 
arrear of land Revenue by~ virtue of 
Section 3 (1) (ec). Can it be said that 
the latter remedy is more -drastic and 
prejudicial than the remedies afforded by 
the ordinary law? 


12. In a suit for sale of the 
mortgaged. property the defendant is 
entitled to file a written statement as- 
serting that the amount of the loan has 
been fully repaid or that the amount 
due is smaller than the amount claimed 
by the plaintiff. . The defendant may 
also plead ‘the bar of limitation. “If 
the plaintiff succeeds, then under Rule 4 
of Order 34 the Court must pass a pre- 
liminary decree ordering an account of 
what is due to the plaintiff, declaring 
the amount so due and directing the 
defendant to pay in court that amount 
on or before a specified date. 
further direct that in default of. the’ de- 
fendant’s paying the amount the plain- 


tiff shall be entitled to apply for a final . 


decree directing that the mortgaged 
property be sold and the sale proceeds 
be applied in payment of the ‘amount 
due. Where: the defendant makes pay- 
ment into Court of the amount found 
due, then under Rule 5 the Court pass- 
ed a-final decree restoring the mortgag- 
ed property and the relevant- documents 
to the defendant. Where such payment 
has not been made; the Court passes 
a final decree ‘directing the mortgaged 
property to be sold so that the sale pro- 
ceeds may be applied in payment of the 
amount due. In the event that the Court 
passes a decree: against him, the defen- 
dant can go all- the way up to the High 
Court by appeal or revision and in cer- 
tain cases even by appeal to the Sup- 
reme Court. 

13. ...The power. of sale referred 
to in. Section 69 of the. Transfer of 
Property Act is distinct from the power 


of a simple mortgagee to cause the. 


mortgaged property to be sold by de- 
cree of the Court. Where the power 


of sale is exercised- under Section 6869. 


it is imperative that the State. Govern- 


It will 
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ment, before exercising such power, 
should serve on the debtor a notice in 
writing requiring payment of the prin- 
cipal money. It is only if thereafter 
default --is made- in payment of the 
money for three months or some inter- 
est under- the - “mortgage amounting at 
least to- Rs. 500 is in- arrears and remains 
unpaid for three months after becom- 
ing due that the power of sale may be 
exercised. In Babamiya Mohidin Shak- 
kar v. Jehangir Dinshaw Belgaumwalla, 
AIR 1941 Bom 339 these conditions have 
been regarded: as mandatory and they 
cannot. be varied even by agreement. 
To the same effect is the view taken in 
Madras Deposit and Benefit Society v. 
Passanha, (1888) ILR 11 Mad 201 and 
in Kamalambal v. M. Purshottam Naidu, 
AIR 1934 Mad 644. 

14. Where recovery of the sum 
due is sought under Section 3° (1). (c) 
of the Public Moneys (Recovery of 
Dues)..Act as if it were an arrear of 
land revenue, the procedure is more 
stringent and prejudicial to the debtor. 
The rights available to a debtor in a 
suit for sale of the mortgaged property 
or upon exercise of the power of sale 
under Section 69 of. the, Transfer. of 
Property Act are not available here. 
They- are valuable rights, - and afford 
remedies and relief to the debtor which 
cannot -be claimed by him when the 
sum is recovered as an arrear of land | 
revenue. Recovery of the sùm as an 
arrear of land revenue does not neces- 
sarily contemplate an adjudication as to 
whether the debt. is due, whether it 
has been repaid in full or in part, nor 
can the bar of limitation be pleaded. 
there is no right of appeal or revision 
to a Court. And the. creditor is not 
bound to wait for a period of three 
months after service of notice on the 
debtor for payment of the money. 


15..- I am also unable to see any 
substance in the contention of the res- 
pondents that’ unlike -a suit for sale of 
mortgaged property or the power of 


sale under Section 69 of the Transfer 


“of Property Act-all that is sold when 


recovery is effected -as if' the sum due 
were ‘an arrear of land revenue is’ mere- 
ly -the defaulter’s interest in the mort- 
gaged property. ; 

16. It has been D ee ae con- 
tended for, the petitioners that Section 
3 (1) (c) will be availed-of only in the 
ease of. admitted or undisputed- dues 
while the case of dues disputed bona fide 
will be left to the remedies” prescribed 
by the ordinary law. To my mind, Sec- 
tion 3 (1) (c) does not expressly or by 
necessary implication limit its applica- 
tion to admitted or. undisputed dues 
alone. There is nothing to prevent its 
application - also to the. recovery of 
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dues: disputed bona’ fide. Had the “Act 
contained such.a limitation the charge 
of discrimination would have -been con- 
sidered weakened. On the contrary, an 
unfettered. discretion. has been conferred 
upon the ‘ executive in the matter. ` In 
some of. the - petitions: before us,- the 
agreement contains an arbitration clause 
and it might be: possible to say -that fol- 
lowing the ‘terms of the agreement the 
Government’ in -the case of bona’ fide 
dispute, must first seek its determination 
by resort to arbitration, and if the arbi- 
tration award declares`that an amount 
is due the -State Government may’: pro- 
ceed to recover it as an arrear of land 
revenue. ‘There is no. corresponding pros 
', vision in the Act itself ` 


E “17. It appears! to. be well settl- 

„ed that where a special law enacts a 
stringent procedure “for dealing with a 

specifié situation, but leaves it to the 
- executive in its unfettered discretion to 
apply ` the stringent: procedure ‘against 
one person while leaving others to be 
governed - by: the ordinary procedure 
under the. general law, the special law 
violates Article 14.. The: Supreme® Court 

s in -numerous ¢ases struck down 
legislation which conferred an absolute 
discretion upon the executive to. select 
for arbitrary treatment’ one, from many 
persons similarly isituated. The law 
laid down in State- of West Bengal v. 
Anwar Ali, ATR 1952 SC 75, Suraj Mall 
Mohta v. Vishwanath ‘Sastri, AIR -1954 
SC 545 and Shree Meenakshee Mils Ltd. 
v. Visvanath Sastri, 'AIR 1955 SC 13, is 
as valid today as when it was laid’ down. 
Where the ‘exercise of discretion is” sub- 
ject to controlling- considerations, specifi- 
cally set out in the statute- or which can 
clearly and definitely be ‘spelt out. from 
. the legislative policy, expressed: in” the 
‘statute, the legislation cannot be said 
to violate ` Article 14: In Kedar Nath 
Bajoria-v. State of. West Bengal,, AIR 
1953 SC 404. the Supreme Court ex- 
pounded this principle in some detail 
But while doing :so,!it. commented upon 
the -necessity of the legislation. laying 


down definite standards~or indicating in ` 
clear terms the underlying policy. and - 


principles in accordance. with which the 
administrative authority was- expected 
to apply the law to select persons or 
things.. This was.. emphasised by the 
Supreme Court. in Gopal: Narain v.-.State 
- of U. P, (AIR 1964 sc 30), when ` ‘it 
observed: T 

osati ‚what can bè posited is that- ‘the 
policy must.appear clearly either èxpress- 
ly or by necessary implication from the 
provisions of the statute itself.” 


I have already pointed out that there. 


is -no specific provision in the Act itself 
guarding - against discrimination as be- 
tween persons falling in the group defin- 


tic ‘than the other. 


A.LR 
ed -by Section 3 (1) (c). Can it be said 
that controlling norm can -be spelt oùt 
from the policy of the Act? In my opin- 
ion, it cannot. The legislative policy 
embodied in -the Act and expres- 
sed in its.long title is the - speedy 
recovery of -certain . classes- of. dues 
payable to the State. The speedy 
recovery of such dues specifies the ob- 
ject of the legislation, but as a statement 
of policy controlling -the discretion of 
the executive it. is vague. and wholly in- 
sufficient. It leaves to the absolute dis- 
cretion of the. executive to which persons 
in the group defined by Section 3 (1) (c) 
the: drastic procedure will be applied and - 
to whom it will not.. Speedy. recovery 
can be contemplated in respect of dis- 
puted as well as undisputed dues. In 
Anwar Ali: (supra) the- West. Bengal 
Special Courts Act, 1950-laid- down a` 
procedure providing for the -.“speedier 

trial” of certain offences which - “proce- - 
dure was prejudicial to the accused in . 
comparison with that available under the 
general law. It was pointed’ out by the 
Supreme Court that. while the speedier 
trial of an offence may be the -reason 
and motive for’ the legislation it was 
too vague, uncertain and illusory a cri- 
terian, to- form the basis of a valid and 
teasonable classification. It was open to 
the executive to proceed against persons 
accused of the same offence under two. 
different procedures, the one more dras- 
It would perhaps 
be pertinent to quote the observation of 
Mr. Justice Douglas of the U. S. ‘Sup- 
reme Court-in his Tagore Law. oe 
“From Marshall’ to Mukherjea*”: 

“A prosecutor, who may choose: the. 
procedure he prefers, can. put one citi- - 
zen at a disadvantage that the others, 
who . allegedly’ committed the same ` 
crime, do not suffer. That power is 
a. device that can cloak the most invidi-~ 
ous ‘discrimination......... 
~ Once special procedures’ are allow- 
ed for select. cases, as the prosecutor 
alone may determine, we. adopt a for- 
mula as dangérous as some ` of: those 
used when the Star Chamber flourished 


in England. ma. 

| 18. I shall now refer to some 
cases: decided by the Supremé ` Court 
and . relied © ‘upon. ,by the réspondents 


where, it is urged the policy” of the Act 
has been held to afford -guidance ‘to. the 
executive in. exercising its discretion. 
19. In Biswambhar Singh v. 
State. of Orissa, AIR 1954 SC 139. the 
Supreme Court upheld the validity of 
Sections 3 and 4 of the Orissa Estates 
Abolition Act, -1951 against the charge 
that they violated Article 14: ‘by refer- 
ring to the policy enunciated’ in tHe 
long title” and the two ‘preambles to” the 


-* page -313, : - : 
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Act. They clearly indicated, the Sup- 
reme Court pointed out, that the ob- 
ject and purpose of the Act was to 
abolish all the rights, title and inter- 
est in land of intermediaries by what- 
ever name known, and the discretion 
vested in the State Government under 
Section 3 or 4 had to be exercised in 
the light of that policy. It could not 
be said to be an absolute or unfettered 
discretion because sooner or later all 
estates had perforce to be abolished. The 
facts of that case are wholly distin- 
guishable. There was only one course 
open to the State Government to adopt 
in respect of all intermediaries. There 
ee no choice before it in the mat- 
er, 


20. The next case in Niemla 
Textile Finishing Mills Ltd. v. Second 
Punjab Tribunal, AIR 1957 SC 329. Sec- 
tion 10 of the Industrial Disputes Act, 
1947 empowers the Government to re- 
fer an industrial dispute to a Board of 
Conciliation for promoting a settlement 
or to a Court of Enquiry for enquiry on 
any matter appearing to be connected 
with or relevant to the industrial dispute 
or to refer that dispute to a Tribunal for 
adjudication. Section 19 (3) declares 
that an award remain in operation 
for a period of one year but the Gov- 
ernment can either reduce that period 
or extend it. The petitioner contended 


that Section 10 violated Article 14 in-® 


asmuch as the Government had been 
vested with the discretion in one case 
to refer the industrial dispute to a Court 
of Enquiry and in another case to refer 
it to the Industrial Tribunal, the proce- 
dure and the consequences of the deci- 
sion in the case of the Industrial Tri- 
bunal being more onerous and prejudi- 
cial than in the case of the Court of 
Enquiry. Section 19 was also challieng- 
ed as violating Article 14 on the ground 
that the Government enjoyed an un- 
fettered discretion to determine the 
period of the award. The submission 


did not find favour with the Supreme’ 


Court. ` It pointed out that the discre- 
tion had to be exercised in accordance 
with the criteria found within the terms 


of the Act itself. The various authori-- 


ties were set up with particular ends 
in view and the achievement of the par- 
ticular ends guided the discretion of 
the Government in the matter. The 
preamble to the Act as well as several 
provisions in it sufficiently indicated how 
the discretion was to be exercised both 
in the matter of referring an industrial 
dispute and in determining the period 
of duration of an award. The decision 
proceeded upon the discovery of clear 
and definite criteria afforded by the 
preamble and provisions of the Act, 
And, it is important to note, that the 
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discretion was vested in the Government 
itself and not in any undetermined offi- 
cer authorised by it. 


21. In Ram Krishna Dalmia v. 
Justice Tendolkar, AIR 1958 SC 538 
Section 3 of the Commissions of En- 


quiry Act, 1952 was assailed as violating 
Article 14. Section 3 empowered the 
Government to appoint a Commission 
of Enquiry for the purpose of making 
an enquiry into any definite matter of 
public importance. It was urged that 
the Government enjoyed an unfettered 
discretion. The contention was repell- 
ed on the ground that the discretion had 
to be guided by the policy laid down, 
namely that the executive action of 
setting up a Commission of Enquiry 
must conform to the conditions of the 
section, that is to say that there must 
exist a definite matter of public import- 
ance into which an enquiry, in the opin- 
jon of the Governnient, was necessary 
or was required by resolution in that 
behalf passed by the House of the Peo- 
ple or the Legislative Assembly of the 
State. In that case also, it will be 
noticed that the discretion was to be 
exercised by the Government and not 
by any subordinate authority. 


22. There is then the case of 
Ram Sarup v. Union of India, AIR 1965 
SC 247. The validity of Section 125 
of the Army Act, 1950 was challenged 
on the ground that it infringed Article 
14, The Supreme Court rejected the con- 
tention, pointing out that its provisions . 
applied to all persons who were sub- 
ject to the Act and that those persons 
formed a distinct class. e submis- 
sion that it was left to the unguided 
discretion of the officer mentioned in 
that section to decide whether the 
accused person would be tried by a 
Court Martial or by a Criminal Court 
was met by the observation that the 
exigencies of army service, maintenance 
of discipline in the Army, a speedier 
trial, the nature of the offence and the 


person against whom an offence was 
committed were clear. and definite con- 
siderations indicating. how the discre- 


tion should be exercised. Further, the 
decision of the relevant military officer 
did not decide the matter finally. Sec- 
tion 126 empowered the Criminal Court 
having jurisdiction to try an offender to 
require the military officer to deliver 
the offender to the Magistrate to pro- 
ceed against according to law or to 
postpone proceedings pending reference 
to the Central Government if that Cri- 
minal Court was of opinion that the 
proceeding be instituted before it in 
respect of that offence. When such a 
request was made, the military officer 
had either-to comply with it or to make 
a reference to the Central Government, 
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whose orders were final with respect to 
the venue of the trial The discretion 
exercised by the military officer was, 
therefore, subject to the control of the 
Central Government. - 


23. Finally, we have been refer- 
red to Jagdish Pandey v. Chancellor, 
Bihar University, AIR 1968 SC 353. 


Section 4 of the Bihar State Universities 
(University of Bihar, Bhagalpur and 
Ranchi) (Amendment) Act, 1962 pro- 
vided that notwithstanding previous 
statutes on the subject every appoint- 
ment, dismissal, removal termination of 
service or reduction in rank of any 
teacher of a college, not belonging to 
the State Government, affiliated to the 
University made on or after Novem- 
ber 27, 1961 and before March 1, 1962 
would be subject to an order of the 
Chancellor of the University passed on 
the. recommendation of the University 
Service Commission. It was contend- 
ed that this provision contravened Arti- 
cle' 14. It was urged that the dates 
mentioned in the section were complete- 
ly arbitrary. The Supreme Court held 
that the reason for the two, dates ap- 
peared to be that a Bill for the estab- 
lishment of a Commission which would 
have the effect of curtailing the powers 
of the Governing Body of the affiliated 
colleges was on the anvil of the Legis- 
lature, that the Report of the Joint 
Select Committee was made on Nov- 
ember 27, 1961 and Section 48-A of the 
Bihar State Universities Act was put 
into force from March 1, 1962. 
ing the period intervening between the 
two dates several irregularities had 
been brought to the notice of the Gov- 
ernment as to appointments, dismissals, 
and other action taken during that 
period, and this had led to the enact- 
ment of Section 4 by the Legislature. 
The further submission that Section 4 
conferred and uncanalised power on the 
Chancellor was rejected on the ground 
that if Section 4 was read down it was 
clear that the Chancellor was given 
power to scrutinise the appointments, 
dismissals etc. for the purpose of satis- 
fying that these appointments, 
dismissals etc. were În accordance with 
the Universities Act and the statutes, 
ordinances, regulations or rules made 
thereunder. If the appointments, dis- 
missals ete. were in accordance with 
the Universities Act the Chancellor 
would uphold them and if they were 
not the Chancellor would pass such 
orders as he deemed fit. It is pertinent 
to note that the authority was vested 
in the Chancellor, and that the nature 
of his power and the limitations to 
which it .was subject were clearly in- 
dicated by the need to correct the situa-~ 
tion which had arisen between the two 
dates mentioned in the section. 


Dur- - 


. ATR. 


24. In my. opinion, the aforesaid 
cases fell to be decided on their own 
facts, and beyond the general princi- 
ple laid down there I find it difficult 
to accept that the decision taken in 
those cases should govern the petitions 
before us. 


25. It is then contended for the 
respondents that the discretion under 
Section 3 (1) (c) is that of an officer 
authorised by the State Government, 
and the State Government can be trust- 
ed to appoint an officer who would not 
exercise his discretion arbitrarily. It is 
pointed out that in Pannalal Binjrai v, 
Union of India, AIR 1957 SC 397 the 
Supreme Court upheld the validity of 
legislation conferring a discretionary 
power on executive officers. Now, it 
is important to remember that in that 
case the power was vested, the 
Supreme Court pointed out, “not in 
minor Officials but in top ranking au- 
thorities like the Commissioner of In- 
come-tax and the Central Board of 
Revenue ............ ”, and it observed that 
although the power was discretionary 
it is not necessarily discriminatory and 
abuse of power cannot be easily assum- 
ed where the discretion was vested in 
such high officials. It may be pointed 
out that, unlike the present case, the 
Court was concerned merely with the 
power of transferring an income-tax 
ocase from one Income-tax Officer to 
another, a power which brought. about 
only a minor deviation from the gene- 
ral rule applicable to assessees. A case 
in point is Dwarka Prasad Laxmi Na- 
rain v. State of U. P., AIR 1954 SC 
224 where clause 4 (3) of the U, P. Coal 
Control Order, 1953 was held invalid 
by the Supreme Court on the ground 
that the power to grant or refuse licen- 
ces thereunder “could be exercised by 
any person to whom the State Coal 
Controller’ may choose to delegate the 
same, and the choice can be made in 
favour of any and every person.” 


Reliance is placed by the respondents 
on Virendra v. State of Punjab, AIR 
1957 SC 896. The case was concerned 
with the validity of Section 2 (1) of 
the Punjab Special Powers (Press) Act, 
1956 under which the State Govern- 
ment, or any authority so authorised in 
this behalf. could by written order 
prohibit the printing or publication of 
any matter. It will be noticed that 
the exercise of the power was closely 
hedged by the strict limitation that 
the authority must be satisfied that 
such action was necessary for the pur- 
pose of preventing or combating any 
activity prejudicial to. the maintenance 
of communal harmony affecting or like- 
ly to affect public order. Further, the 
order was not to remain in force for 


1972 


more than two months. A safeguard 
was provided against arbitrariness by 
enabling a person -against whom the 
order was made to make .a’ representa- 
tion to the State Government against 
it. Significantly “the Supreme Court 
distinguished its earlier decision -in 
Dwarka Prasad Laxmi Narain’ (Supra) 
on the ground that the U. P. Coal Con- 
trol Order -prescribed no principles: and 
fave no guidance in the -matter to the 
exercise of ‘the power conferred under 
the Control Order. The Supreme Court 
specifically referred. to ‘the limitations 
contained in the relevant sections . of 
- the Punjab Act before. it controlling 
the exercise of power :by the State 


Goverment or the authority autigrised 


by it. 5 . 
i 26. It seems to’ me ‘that a chal- 
lenge on the basis of Article 14 that 
the legislation confers a discretionary 
power upon the’ executive has been re- 
pelled by the Supreme Coürt in those 
cases where the discretion has been 


vested in the Government or in a high ; 


official determined by the legislation ~ or 
specifically authorised by the” Govern- 
ment in that behalf. At the same time, 
in all those cases there was a_ clearly 
defined policy or standards and norms 
of sufficient definition guiding the ex- 
ercise of the discretion. In’ the absence 
of such guidelines, even the most im- 
and conscientious ‘Government 
officer will not know how ‘to conduct 
his discretionary power so as to 
within the limits of the legislation. 
Under our Constitution all -power is 
limited, and legislation conferring power 
must clearly define its limits. As -I 
pointed out in Kripa Ram Gupta v. R. K. 
Talwar, 1969 All LJ 962 = (AIR 1970 
All 296 (FB) ). 
“The presumption that the athe 


rity will act in accordance with the- 


rules of law can be sustained only if 


there are rules of law to guide him.” - 


27. The Puniab Public Premises 
and Land (Eviction and Rent Recovery) 
Act, 1959 provided an additional re- 
medy to the State Government for the 
summary eviction of. unauthorised oc- 
cupants of public premises, ‘The .Objects 


and Reasons for the enactment of the. 


Act stated that there was no provision 
in the Land’ Revenue Act .or in ` any 
other Act providing for summary re- 
moval of unauthorised encroachment on 
or occupation of Government and Nazul 
properties and for recovery of rent, and 
the only procedure available to the 
Government was to sue the party con- 
cerned ir the Civil Court which was a 
cumbersome procedure’ involving de- 
lay and. therefore, .it-was necessary to 
provide a speedy machinery. The pre- 

amble to the Act: declared that the Act 
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was passed to provide. for the eviction 
of . unauthorised occupants from public 
premises. Section 4 of the Act em- 
powered the Collector to-‘issue notice 
to a-person -who, he thought, was in 
unauthorised occupation of public: pre- 
mises show cause. why he should 
not: be evicted. The notice was to spe- 
cify the grounds on which the eviction 
was proposed. The Collector. after con- 
sidering the cause shown and the evi- 
dence -producéd ` by such person and 
after giving him a reasonable opportu- 
nity of being: heard, could, if he was 
satisfied that the public premises were 
in undtithorised’ occupation, make an 
order of eviction. An appeal was pro- 
vided against the order to the Com- 
missioner. In Northern India Caterers 
(P.) Ltd., AIR 1967 SC 1581 (Supra) 
the Supreme Court by majority held 
that the enactment of that Act resulted 
in an additional remedy being made 
available to the Government which it 
thought -was speedier than the one by 
way of suit under. the ordinary law of 
eviction. The majority judgment then 
observed : : 

“A sninn. that persons in occupa- 
tion of Government properties and pre- 
mises form a class” by emselves as 
against tenants and occupiers of pri- 
wate owned properties and that such 
classification is justified on the ground 
that they- require a differential treat- 
ment in public interest, those who fall 
under that classification are entitled to 
equal. treatment among themselves. If 
the ordinary law of the land and the 
special law provide two different and 
alternative procedures, one more pre- 
judicial than the other, discrimination 
must result if it is left to the will of 
the authority to exercise the more pre- 
Judicial against some and not against 
the. rest. .........000. The procedure under 
Section 5 is obviously more drastic and 
prejudicial than the one under the 
Civil Procedure Code where the liti- 
fant can fet the benefit of a trial by’ 
an ordinary court dealing with the 
ordinary law.. of the land with the 
right of appeal, revision, etc., as against 
the person. who is’ proceeded against 
under Section 5 of the Act as his case 
would be disposed of by an executive 
officer of the Government, whose deci- 
sion rests on his mere satisfaction, sub- 
ject no doubt. to an appeal but before 
another executive officer, viz, the Com- 
missioner. There can-be no doubt that 
Section 5 confers an additional remedy 
over and above the remedy by wav of 
suit and that by providing: two alterna- 
tive remedies to the Government and 
in leaving it to the unguided discre- 
tion of the Collector to resort to one 
or the other and to pick ‘and choose 
some of those in occupation of public 
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properties, and premises for: the appli- 

cation -of .the - more drastic procedure 
under , Section 5, that: section has lent 
itself open -to. the charge: of -discrimina- 
tion and as-being violative of Art, .14.” 
From ‘a-.perusal of the judgment it 
will- be noticed: that the Supreme Court 
took into. account. the , Objects and. Rea~ 


sons’ for enacting’-the Act and also -the. - 


contents of: the: Preamble, but: did not 
consider them - sufficient - to lend .as- 
sistance on the question’ of unconstitu- 
tional discrimination.::. `. 

205, 28.- - -There „has +-been. - considerable 
argument «on whether. the principle 
laid down by , the. Supreme Court in 
‘Banarsi Das, . AIR 1963 SC 1417 (Supra) 
- can be applied in the cases before us. 
To appreciate what was laid down-by 
the Supreme Court; it is necessary. to re- 
fer to ,‘the statutory ; provisions consi- 
dered ‘there. Rule 23 of. the U. P. Sugar 
Factories- Control. Rules, 1938 provided 
that a -dispute touching an agreement 
between . the occupier or, a manager of 
‘a factory and. a cane grower or a cane 
growers’ co-operative ` -society 
ing the supply of cane would .be refer- 
- red to the Cane Commissioner for de- 
-cision or, if he so directs, to arbitration, 
and that no suit. would - lie in. a- Civil 
or revenue .court in- respect: of such dis- 
pute.> 
Cane Commissioner, directed. the refer- 
ence of a claim to arbitration it would 
be referred to a sole arbitrator accep- 
table. to the parties ¢oncerned, and fail- 
ing agreement as to the sole arbitrator 
the dispute would be -referred to-a 
Board ‘of Arbitration; consisting of-- one 
representative of each party- and an 
umpire acceptable to both represen- 
tatives. If -the representatives were 
unable to elect the i umpire the Cane 
Commissioner would: himself 
an umpire or . would. nominate one. 


It was contended -.before the Supreme 


Court. that Rule 23 ‘provided -for -two 
different types of procedure to be fol- 
lowed at the option of the Cane Com- 
missioner and as framed it. allowed the 
Cane Commissioner to .discriminate be- 
tween one party another thereby 
offending Article 14. ‘Hidayatullah, Ja 
who delivered the- aoe judgment, 
observed : 

“At first sight, it , does 
the Cane Commissioner can pick 
. choose between two disputes of 
nature, keeping one, to himself 
sending another for dedelon by a. 
arbitrator or Board- of arbitrators. 
the purport of the first sub-rule is.that 
an arbitration can be with the permis- 
sion of the Cane Commissioner and par- 
ties cannot go to arbitration without 
the permission of the Cane Commis- 
sioner. The rest of the rule shows. that 
there can be no. arbitration without the 


concern- ` 


It further provided that if. the. 


act as 


ing their representative on the 


look as: E 
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consent-of the parties. If the reference 
to arbitration is purely. on a voluntary, 
basis then there can be no complaint 
that two different procedures. are pros 
vided for the solution of the same kind 
of -disputes. If the parties cannot be 
compelled’ to go..to arbitration and re- 
fuse to go ee arbitration then the Cane 
Commissioner ‘must. decide -the dispute - 
himself.. If this- view was-correct then 
there is but -one mode of. deciding dis; 
putes. Bor ae by the Cane Commis- 
sioner and - alternative mode, no 
doubt, under ihe direction -of - the’ Cane 
Commissioner ‘but only if the parties 
agree, by arbitration.” $ 
It- is clear that, what the learned 


- Judges had in mind was that resort. to 


arbitration was a matter resting enti} 
rely on agreement between the par» - 
ties, and that if the parties did not 
agree, there was’ “only. one mode open 
for deciding: the dispute and that. was 
by. the Cane Commissioner himself. It 
was pointed- out: 

-< “The Cane. Commissioner has thé 


‘power to direct that the dispute be ret 


ferred to. -arbitration but the - rules 
show that there. can be no arbitration 
unless the -parties themselves agree.. If 
it.is to a sole arbitrator then. the’ sol 


arbitrator. must. be acceptable-to the - 


not 
the 


parties concerned. If parties do. 
agree. about. the .sole arbitrator . 


` arbitration is by.a Board of arbitrators 


consisting -of . one. representative. of- each 


‘party and an umpire acceptable to both - 


representatives. The Rule stops short. 
of providing what is to happen if a 
party does not .appoint his representa 
tive and the Arbitration Act furnishes 
no answer because it is inconsistent 
with the Rule. It is, therefore, obvious 
that the arbitration must be - with the 
consent of the parties ‘and they must: 
express this consent either by selecting 
an agreed sole arbitrator or by appoint- 
Board. 
This choice is entirely theirs. If the 
parties do.not agree thus- far there can 
be no arbitration at all and the ‘case 


‘must be disposed of by the Cane Com 


missioner himself. ‘Where there are two 


procedures” one for every one and the 
other if the disputants voluntarily agree 
to follow it, there. can be no discrimi- 
nation because discrimination can only 
be found to ‘exist if the élection'is with 
someone else who ` can exercise his wi 
arbitrarily.” 

The implication of the sentence anaes: 
lined by me has been the cause-of much 
debate, and learned counsel are unable 
to agree as to what it means. It. seems 
to me, that the learned Judges intended 
to say. that the right to-choose between 
the two remedies, that is between -a 
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decision by the Cane Commissioner and 
a decision by arbitration, lay entirely- 
with the parties. If the parties agreed, 
which was a matter between the par- 
ties themselves, the dispute could be 
decided by reference to arbitration. If 
they did not agree, the dispute fell to 
be decided by the Cane Commissioner. 
The right to elect the remedy lay ae 
the parties themselves. The right 
elect did not lie with any external 
thority. 

29. Considering the terms of 
statute before us, it is clear that 
right to elect whether recovery of 
sum due should be effected by 
course to the ordinary law or by 
course to the drastic procedure has 
been left to the will of the debtors. It 
is true that in their respective agree- 
ments they agreed that the recovery 
of the sum due may be effected by .re- 
course to recovery proceedings relating 
to arrears of land revenue. But that 
merely provided an additional remedy 
to the State Government. That was 
not an agreement evidencing any elec- 
tion by them in favour of one recovery 
procedure or the other. That must be 
clearly understood. It is the power to 
elect between two recovery procedures 
which affords scope for discrimination, 
and that power has been vested by 
Section 3 (1) (c) of the Act in an officer 
authorised by the State Government. 
Nowhere, in my opinion, is there any 
provision, either in the agreement or in 
the Act, conferring upon the debtor the 
power to choose between the two re- 
medies. It is a power to be exercised 
by the State Government or an officer 
authorised by it, and open to the arbi« 
trary exercise of their will. © 

30. In my opinion, the principle 
laid down in Banarsi ‘Das, AIR 1963 
SC 1417 (Supra) cannot be applied to 
the case before us. On the contrary, 
the basis of the: decision in Northern 
India Caterers (P.) Ltd, AIR 1967 SC 
1581 (Supra) seems attracted. 

31. It has been urged that Nor- 
thern India . Caterers (P.) Ltd., AIR 
1967 SC 1581 (Supra) was concerned 
with the expeditious recovery of State 
property and not with the expeditious 
recovery of State revenues, and that a 
distinction should be maintained be- 
tween the two in deciding the cases 
before us. I am unable to appreciate 
any such distinction. The decision in 
Northern India Caterers (P.) Ltd. (Supra) 
did not turn upon it, and indeed I am 
not satisfied that the decision in the 
present cases should. We are then re- 
ferred to Pursnottam Govindji Halai v. 
B. M. Desai, AIR 1956 SC 20; Col- 
lector of Malabar v. Erimmal Ebrahim 
Hajee, AIR 1957 SC 688; Manna Lal 
v. Collector of Jhalawar, AIR 1961.SC 
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828 and Lachhman Das v. State of Pun- 
baj, AIR 1963 SC 222 which were con- 
cerned with the speedy recovery of 
State revenues, and it is pointed out 
that recourse to the speedy procedure 
was upheld by the Supreme Court. It 
seems to me that the decision of the 
Supreme Court in each of those cases 
ao entirely on different considera- 
ons, : 


32. In Purshottam Govindji Ha- 
lai, AIR 1956 SC 20 (Supra) the peti- 
tioner contended that Section 46 (2) of 
the Indian Income-tax Act,- 1922 con- 
travened Article 14 of the Constitution 
because it provided for two different 
and alternative methods of recovery of 
tax dues and clothed the Collector with 
the power to apply either of the two 
methods, that is to issue a. warrant of 
arrest under Section 13 of the Bombay 
City Land “Revenue Act, 1886 against 
one defaulter and detain him for a 
period longer than six months and on 
the other hand to proceed against an- 
other defaulter under the Code of Civil 
Procedure and arrest and detain him 
for the maximum period of six months. 
The Supreme Court pointed out that on 
a proper reading of Section 46 (2) that 
sub-section does not prescribe two- al- 
ternative modes of procedure at all, and 
that what the sub-section directs the 
Collector to do “is to proceed to re- 
cover the certified amount as if it were 
an arrear of land revenue, that is to 
say he has to adopt the procedure pres- 
cribed by the .appropriate law of 
State for the recovery of land revenue 
and that in thus proceeding he has 
under the proviso all the power a Civil 
Court has under the Code. The sub- 
section does not prescribe two separate 
procedures.” Plainly, the Suprente Court 
took the view that the powers under 
the Code of Civil Procedure conferred 
upon the Collector were to be employ- 
ed for the purpose of and, in aid of, 
the proceeding initiated by him for 
recovery of the amount due as an ar- 
rear of land revenue. No question 
arose of the Collector choosing one 
procedure in preference to another. 


33. .A similar contention was 
raised in AIR 1957 SC 688 (Supra), and 
was repelled by the Supreme Court for 
the same reason. 

34. In Manna Lal, AIR 1961 SC 
828 (Supra) the question was whether 
the Rajasthan Public Demands Recovery 
Act, 1952 offended Article 14 as it en- 
abled the moneys due to the Govern- 
ment in respect’ of its trading activities 
to be recovered by way of a public 
demand. It was urged that the Act 
made an invidious distinction betwéen 
other bankers and the Government as 
a banker in respect of the recovery of 
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moneys due. The Supreme Court nega- 
tived the contention, observing: - 

“It ‘seems to us that the Govern- 
ment, even as a banker, can be legiti- 
mately put in a separate class. The dues 
of the Government of a State are the 
dues of the entire people of the State. 
This being the position, a law giving 
special facility for the recovery of such 
dues cannot, in any event, be said to 
offend Article 14 of the _ Constitution.” 

35. In the : last case,. that is to 
say, Lachhman. Das, 
. (Supra), the contention that the Patiala 
Recovery of State Dues Act contraven- 


ed Article 14 because it enabled the- 


recovery of ‘amount due to-the bank 
from its customers as arrears of reye- 
nue was rejected on the ground: that 
the Patiala State. Bank constituted a 
class by itself. 

. 36. The last two decisions sonla 
be relevant if the petitioners bad con- 
tended that the. recovery; of amounts 
due under an agreement.with the State 
Government could not be placed ọn a 
; poa footing from: those due under 

agreement. between private parties. 
But that is not- the. contention before 
us z 


37. Ai this stage, may ‘peter 
to the Full Bench anes of this 
Court in Raja Ram : 
U., P., 1968: All LJ 595 = (AIR 1968 
All 369 (FB)) It was “held that. the 
U. P. - Public Land (Eviction -and- Re- 
' covery. of Rent and Damages) Act, 1959 
offended Article '14 .of the Constitution 
inasmuch as it . discriminated: among 
persons in. òccupation of Government 
land inter se by’ leaving. it to the un- 
` guided and unfettered~choice of the 
State. to take- ordinary legal :' proceed- 
ings ine the- civil or revenue court 
against some :of them .and to resort to 
some more drastic provisions of the Act 
against others. It will be noticed .that 
the learned’ Judges proceeded on the 
. principle laid down * by. the Supreme 
Court in Northern India Caterers '(P.) 
Lid, ATR 1967 SC 1581 (Supra): : 

38- In my opinion, Section 3 (1) 
(c) of the U. P. Public Moneys (Re- 
covery of Dues) Act, 1965 violates Arti- 
cle 14 of the Constitution. The State 
Legislature. enacted the Uttar Pradesh 
Recovery of Taxes and Other Public 
Moneys (Amendment..and ` Validation) 
Act, 1970. The Amendment Act (as I 
shall call it for. convenience)- attempts 
to. remove the defects. which - were 
pointed out. in the principal Act. Sec- 
tion 2.of the Amendment Act provides: 

"2. Section 3 of the Public Moneys 
(Recovery of Dues) Act, 1965 is, with 
effect from December: 4, 1965 is, repeal- 
ae and -re-enacted with the modification 


AIR 1963 SC 222 - 


erma v. State of- 


ALR 


(i) in ‘sub-section ` (1), - words’ 


“without prejudice to any pe mode © 


of recovery under any other law for, 
the time being in force? shall be omit- 


(ii) after sub-section. (2), the -. fol-: 
lowing sub-section shall be imserted, 
namely :— 

(3) No suit for the recovery of any. 
sum due as aforesaid shall He in the 
Civil Court: against any- - person - refers 
red to`in sub-section (1):— 

Provided that nothing: in this sec, 
tion shall -- : 


. (a) be construed to bee a suit or 
affect any other right or remedy against” , 
such person or any othér persón in. 
respect of a mortgage, charge or pledge 
in favour .of the State Government, the 
Corbano. a Government Company, 
the State -Bank of ae ‘or any other 
scheduled bank; . ` 
_ ` (b) be e to bar a ‘suit or 
affect any other right or remedy against 
any: other person’ in respect. of a còn- 


tract of indemnity or guarantee entered! `` 


into in relation to an agreement Tefer-- 


red to in ‘sub-section (1)."! ` I 


Section 3 of the Amendment -Act does 
not apply to, the dues mentioned in. the. 
principal Act. Section. 4 of the Am- 
endment- Act declares’ that any thing. 
done or any action taken’ for recover- 
ing the sum referred to in Section. 3 of 
the principal, Act as-an arrear of land 
revenue shall be deemed always to have. 
been done or. taken under and by virttié 
of the provisions of the principal Act as 
re-enacted by S. 2 of the Amendment Act, 
‘and to .be and always to have- been ag 
valid as if -the provisions of the- Amend- 
ment Act were in- force at all material 
times. It is a validating provision. 

39. The petitioners say that the- 
principal Act being: violative: of Art. 14 
of the Constitution. was a nullity and: 
void ab initio, and: no: amendment- of such 
a statute can be“ effected. . The respon! 
dents point out that Section 3 of the 
principal’ Act has been repealed and re 
enacted . and, therefore, the objection is 
without substance.. .It may ‘be assum: 
ed -that Section 2 of . the Amendment 
Act effects .a fresh enactment of Sec- 
tion 3 of.the principal Act, in a modi; 
fied form with the intention of. avoid- 
ing the violation of Article 14. Two- 
questions. arise. One is whether the 
fresh enactment. of Section'3 alone of 
the principal Act can be considered as 
legislation’ complete and effective in it- | 
self. The other is. whether the new 
Section: 3 can be still. - said. to offend 
Article: 14. - 

- 40." Considering. the first of ‘these 
two questions first, there is. no doub! 
that the grounds upon which Section 
3 (1) (c) haye been assailed:'as void 
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apply equally to clauses (a) and (b) of 
Section 3 (1). 
open to the State Government in res- 
pect of agreements covered by those 
clauses also.. In the result,- the entire 
Section 3 of the principal Act must be 
considered void. As Section 3 is the 


only operative provision of the princi- - 


pal Act, the entire Act must be treated 
as void. If that be so, the re-enact- 
ment of Section 3 by the Amendment 
Act. will not. suffice. Because in that 
event, all that we have is Section 3: 
If the principal Act is void,.it is -void 
ab initio and in law one must consider 
that none of those’ provisions, includ- 
ing Sections 1.and 2, ever Tommie? part 
of the statute „book, 


41, The ETT A ` say,- that 
there is a distinction between statutes 
which are ultra vires because they are 
beyond the legislative competence of 
the Legislature and statutes which are 
ultra vires merely because they in- 
fringe some other provision of the 
Constitution. It is urged that the for- 
mer class of statutes alone are void ab 
initio and must be ignored for all pur- 
`- poses while in the latter class of sta- 
tutes they are 
and that disability is removed upon: a 
proper amendment of the law. This 
distinction, it seems to. me, cannot be 
accepted under our Constitution. Arti- 
cle 13 (2) clearly prohibits the State 
Government from making any law which 
takes away or abridges the fundamen- 
tal. rights, and it declares that a law 
made in contravention of that clause 
shall to the extent of the contraven- 
tion be void: From time to time, the 
Supreme Court has been called upon 
to decide cases’ in which the validity 
of pre-Constitution and post-Constitu- 
tion laws was assailed. In the case of 


pre-constitution laws it has consistently. 


taken the position that . they are not 
void ab initio but are. ‘rendered void 
only with effect from the commence- 
ment of the Constitution. They are not 
obliterated from the statutes book for 
all times or for all; purposes or for all 
people. See Purshottam Govindji Halai, 
AIR 1956 SC 20 (Supra). If at any 
subsequent point ` of time the inconsis- 
tent provision is amended so as to re- 


. move its inconsistency with the funda- 
amended  provi-_ 


mental fights, the 
sion cannot. be challenged on. the 
ground that the provision .had suffered 
death at the commencement of the Con- 
stitution and could not be revived by 
the amendment. All acts done under 
the law since the amendment would be 
valid notwithstanding the fact of in- 
consistency before the amendment. If 
the Constitution itself is. amended sub- 
sequently so as to remove the repugn- 


The same alternative is- 


: Constitution could not 


merely unenforceable. 


ancy, the impugned law ‘would -become 
free from’ blemish ~from the date of 
the amendment of the Constitution. In 
regard to post-Constitution laws, which 
infringe the fundamental rights, the 
Supreme Court has invariably held them 
to be void ab initio: In Saghir Ahmad 
v. State of U. P., AIR 1954 SC 728 the 
Supreme Court approved of the dictum 
found in Cooley’s Constitutional Limita- 
tions, Vol. 1, page 384 that, ; 

“a statute void for unconstitutiona- 
lity is dead and cannot be vitalised by 
a subsequent amendment of the Con- 
stitution removing the - constitutional 
objection but must: be- re-enacted, 
and applied this’ to,a violation of the 
fundamental rights. The Court held 
that the subsequent amendment of the 
be invoked to 
validate an earlier legislation which was 
unconstitutional when it was passed. 
In Deep Chand v. State of U. P., AIR 


-1959 SC 648 the Supreme Court, refer- 


ring to the first two clauses of Art. 13, 
observed : f 

. “Under clause (1), a pre- Constitution 
law subsists except to the extent of its 
inconsistency with the provisions of” 
Part II]; whereas, no post-Constitution 
Iaw- can e` made contravening the pro- 
visions of- Part III,..and therefore the - 
law, to that extent, though made, is a 
nullity from its inception.” 

The point was -brought out clearly 
by a-unanimous Bench of the..Supreme 
Court in Mahendra Lal Jaini v. State 
of U. P., ATR 1963 SC 1019 and the 
distinction sought to be drawn between 
statutes contravening the fundamental 
rights and statutes enacted without 
legislative competence was rejected. It 
was observed : 

“The legislative power of Parlia- 
ment and the -Legislatures of States 
under Article 245 is -subject to the other 
provisions of the Constitution and there- 


-fore subject to Article 13 (2), which spe- 


cifically prohibits the State from mak- 
ing any law. taking away or abridging 
the fundamental rights. Therefore, it 
seems to us that the prohibition con- 
tained in Article 13 (2) makes the State 
as much incompetent to make a law 


‘taking away or abridging the fundamen- 


tal rights as it would be where law is 
made against the distribution of powers 
contained jin the: Seventh Schedule to 
the Constitution between Parliament 
and the Legislature of a Sta 
It was also explained: oo 
“Further, Article 13 (2) provides 
that the law shall be void to the ex- 
tent of the.contravention. Now : con- 
travention in the . context takes place 
only once when the law is made, for 
the contravention is. of the prohibition 
to make any law which takes away or 


-, not recognise their | existence, 
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abridges .the fundamental rights ......... 
Therefore, where there is a question: of 
a post-Constitutional law, there is - 

prohibition .against:‘the State from tak- 
ing away. or - „abridging fundamental 
Tights and there is a: further provision 
that if the prohibition is contravened 
the law shall be void to the extent of 
the contravention. In view of this clear 
provision, it must be held- that. unlike 
a law covered by Article 13 (1) which 
was valid when made, the law.made in 
contravention of: the. prohibition con- 
tained in Article 13 (2) is a -still-born 
law either wholly or partially depend- 
ing upon the extent : of the contraven- 
tion. Such a law is dead from the’ be- 
ginning and there ‘can’ be no question 
of its revival “ under’, the . doctrine ‘of 
eclipse.” `. - ` 


The Supréme TN considered “the 
consequences of an amendment - on’ pre- 
Constitution and! post-Constitution laws 


in the light: of clauses (1) and (2) of 


Article 13, and said : A 
“By the first clause the Constitu- 


tion’ recognises: the existence of certain . 


_ operating laws and they are declared 
‘ void, to the extent : of their inconsis- 
tency . with fundamental rights. Had 


k ‘there been no such ' declaration, ‘these 


>Jaws would have. continued to operate, 
Therefore in the case of the pre-Constitu- 
tion laws what an amendment in the ‘Con- 
stitution does is'to remove the shadow 
cast on it by this declaration: The law 
thus revives. However, in the case of 
. the second ` ‘clause, applicable to post- 
Constitution laws, ‘the Constitution does 
having 
been made in defiance of a prohibition 
to make ‘them. > Such -defiance 
. the law enacted void. In their case, 
- -therefore, there can ‘be no revival by 
an arnendment. of | the ‘Constitution, 
though the bar .to make ‘the law is re- 
moved, so far as the period after the 
amendment is ‘concerned All 
post-Constitution: laws which contravene 
the mandatory: injunction: contained in 
the first -part of Article 13. (2) are ‘void, 
as void as are the laws passed without 
legislative competence, -and the ‘doct- 
rine of eclipse does not apply to them.” 
A different view -may be ‘possible in 


cases where the’ infringement alleged is. 


of some other ‘provision of. the Consti- 
‘tution. For example, in: Sundararamier 
-and Co. v, State’-of Andhra Pradesh, 
AIR 1958 SC 468 the Supreme Court 
by majority held that a ‘statute con- 
travening Articlé 286; (2) of the Consti- 
tution was unenforceable, and if the 
prohibition restricting ‘its enforceability 
was' removed subsequently the statute 
would become effective without -re-én- 
actment. It-does not appear that“ the 
Supreme Court’ followed that. view” in 


tute, - 


or affect any 


makes. . 


ALR 
respect -of . violation of the fundamental 


-rights, A 

à > ot a - A a 
~. 4% ` In the result, the Public 
Moneys (Recovery of . Dues)’ Act, 1965 


must be considered a nullity at its int 
ception. The Act could be brought into 
force ‘again only by- re-enactment of 
the entire Act: in such modified form!’ 
as would not offend Article 14 But 
what the Amendment Act has ‘done is} 
to re-enact -Section:3: only. “And Sec- 
tion’ 3: by itself is not a complete and 
self-sufficing legislation. ` For ‘example, 
the ` expressions “Corporation” zand 
“State: -Government™ are’ not ` defined. 
They ‘are not defined either in the U. P. 
General Clauses Act. In the circums- 
tances, the application of Section 3 will 
not be free. from difficulty. - It seems 
to. me doubtful- whether the‘ re-enact- 
ment of Section.3 alone can be said’: to] 
result in 'a” complete -and -effective ae 


43. The -further - contention . dt 
the petitioners, - and one of some im- 
portance, is that even if the- principal 
Act be. considered in its amended form; 


the re-enacted Section 3 still suffers) 
-from the vice of discrimination. : It- -is 


pointed out that while the new. sub- ` 
section (3) of Section 3. declares that no 
suit for the recovery of any sum men- 
tioned in sub-section (1) shall lie in a 
Civil Court the -proviso thereto express- 
ly declares that nothing in Section !3 
“shall be construed to.: bar -a suit 
‘other right or remedy 
against such person jor any other: per- 
‘son in puree of a mortgage, charge or . 
pledge: in favour of the State Govern- 
ment * It seems to me that. the 
petitioners are right. What has been 
barred by the new sub-section (3). is ja 
suit for recovery of money, that is, for 
a simple money- ‘decree.- A. suit for 
sale of mortgaged property can be- dẹ- 
scribed .as “a ‘suit in respect.of a mort- 
gage” and the power of sale under Sec- 
tion 69 of the Transfer: of Property Act 
is -“a - tight ~or remedy in respect of 
mortgage”. Both these -are saved by 
the proviso to the new. sub-section (3).. 
In- accordance -with’ the view I have 
already expressed earlier, both remedies 
are more favourable ‘to. the debtor and 
less stringent than. if the .sum-is ` re- 
covered asan. arrear. of ‘land revenue. 
The door to unconstitutional ` discrimi- 
nation..continues to* remain open; be- 
cause the State Government ` can still 
proceed by way of a suit for sale of}. 
the mortgaged property or exercise the 
power. of sale -under Section 69 of the 


_Transfer of Property Act-in one case, 


while in another -it can . pursue. ` the 
drastic procedure of recovery “as an ar- 
rear. of land revenue; i i 3 
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44, In my judgment despite the 
amendment of Section 3 by the Amend- 
ment Act of 1970, Section 3 (1) (c) of 
the Public Moneys (Recovery of Dues) 
Act, 1965 continues to violate Article 
14 of the Constitution and is, therefore, 
ultra vires, 


45. Accordingly, I answer the 
question referred in the affirmative. 
46. The petitions will now be 


listed before the learned single Judge 
for decision. 


` B. N. LOKUR, J.:— 47. I agree, 
H. N. SETH, J3.:— 48. I agree. 
Reference answered in the affir- 
mative. 
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K. L. Shah, Appellant v. Hari Dutt 
and another, Respondents, 
Second Appeal No. 505 of 1970, D/- 


7-9-1971, against judgment and decree 
of R. K. Garg, Addl. Civil J., Nainital, 
D/- 23-2-1970. 


- Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Section 336 (2) — Validity. 
Section 336 (2), which relates to the 
pending pre-emption suits and appeals, 
is not ultra vires the Constitution on 
the ground that it is an exercise of 
judicial power and not of Legislative 

power. Case law discussed. {Para 16) 

Sub-section (2) of Section 336 which 
indicates the extent of retrospectivity 
has to be read with sub-section (1) of 
that section. If the Legislature was to 
enact a law saying that all suits shall 
stand dismissed, it would be a case of 
usurping judicial power but since the 

Legislature was legislating in respect of 

land and was abolishing the right of 

pre-emption, it was. quite competent to 
indicate the extent of that right. Sub- 
section (2) of Section 336 explains only 
the scope of sub-section (1) of that sec- 
tion and does not trespass on the judi- 

cial power. (Para 16) 

Cases Referred: Chronological Paras 

(1971) ATR 1971 SC 57 (V 58) = 
1970-1 SCC 509, Janapada Sabha, 
Chhindwara v. Central Provinces 
Syndicate Ltd. 

(1968) AIR 1968 SC 1138 (V 55) = 
1968-3 SCR 41, Udai Ram Sharma 
v.. Union of India 15 

(1965) AIR 1965 SC 314 (V 52) = 
1964-7 SCR 756, Sant Ram v. 
Labh Singh 17 

(1962) AIR 1962 SC 1476 (V 49) = 
1963-1 SCA 411, Bhau Ram v. 
Baij Nath Singh 17 
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K. L. Shah v. Hari Dutt (J. S. Trivedi J.) 


[Prs. 1-3] AIL 111 
(1957) AIR 1957 Madh Pra 165 
(V 44) = 1957 Jab LJ 687, 
Biharilal v, Ramcharan 5, 7,12 


(1955) ATR 1955 Hyd 257 (V 42) = 
ILR (1954) Hyd 766, Potti Sar- 
vaiah v. Waryara Narsing Rao 

(1955) AIR 1955 Pat 1 (V 42) = 
1954 BLJR 513 (SB), Brij Bhukan 
Kalwar v. S. D. O., Siwan 

(1952) AIR 1952 Pat 166 (V 39) = 
ILR 30 Pat 1085, Bankey Singh 
v. Jhingan Singh 

(1950) AIR 1950 SC 188 (V 37) = 
1950. SCR 459, Bharat Bank 
Ltd., Delhi v. Employees of Bha- 
rat Bank Ltd. and Bharat Bank 
Employee’s Union, Delhi 

(1944) AIR 1944 FC 1 (V 31) = 
45 Cri LJ 413, Piare Dusadh v. 
Emperor 11 


M. C. Gupta, for Appellant; I. M. 
Pant, for Respondents. 

UDGMENT :— Hari Datt, plaintiff- 
respondent No. 1 and Maheshwar Datt, 
defendant-respondent No. 2 are real 
brothers and were hissedar in the vil- 
lage Naya Gaon Chandan Singh. On 
25-11-1952, Maheshwar Datt sold the 
land in suit to the appellant Sri K. L. 
Shah. Hari Datt, plaintiff-respondent 
No. 1 brought the suit out of which 
this appeal arises for presumption: The 
suit was contested by the appellant on 
a number of grounds which are not 
material for the disposal of this appeal. 
The trial court decreed the plaintiffs 
suit and the decree of the trial court 
was confirmed by the lower appellate 
Court, hence this Second Civil Appeal 


9,14 


5,6 


2. Learned counsel for the ap- 
pellant has raised a preliminary point. 
His contention is that vide Notifications 
Nos. 226-69/Ek-Ka-2-1 (2)-69-U. P. Te- 
nancy Act, 1939, 226-69(1) /Ek. ka 2-1(2)- 
69-1950 U. P. Zamindari Abolition Act, 
226-69 (2) Ek. Ka-2-1(2)-69-1950 U. P. 
Zamindari Abolition Act published in 
U. P. Gazette Extraordinary dated 30th 
June 1970, the Tenancy Act came in 
force in the village in suit and there- 
after the U. P. Zamindari Abolition Act 
also came in force in the village in 
suit with effect from ist of July 1970 
and under Section 336 (2) of the Zamin- 
dari Abolition Act (hereinafter referred 
to as the Act.), the suit for pre-emption 
has to be dismissed. 


3. Learned counsel appearing for 
the respondent contends that Section 336 
(2) of the Act is essentially a judicial 
power and the legislature was not 
competent to exercise a power which 
ean be described as judicial and not 
legislative. The question for determi- 
nation, therefore, is whether Section 336 
(2) of the Act is ultra vires of the Con- 
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stitution as it is. an exercise of judicial 
power and not the legislative power. 

4, In the Bharat Bank,, Ltd., 
Delhi v. Employees of Bharat Bank Ltd., 
Delhi, and Bharat Bank Employee's 
Union, Delhi, AIR 1950 SC 188, the 
nature and scope of judicial power was 
fully dealt with by Mukerji, J. 

5. Learned counsel for the res- 

pondent has placed his reliance on 
Bankey Singh v. Jhingan Singh, 
1952 Pat 166; Biharilal v. Ramecharan, 
ATR 1957 Madh Pra 165; Janpada 
Sabha Chhindwara v. The Central Pro- 
vinces Syndicate Ltd., (1970) 1 SCC 509 
= (AIR 1971 SC 57) and Potti Sarvaiah 
v. Waryara Narsing Rao, AIR 1955 
Hyd 257. 

6. AIR 1952 Pat 166 (Supra) was 
a case where during the pendency of 
appeals, Barahiya Tal Lands (Declara- 
tion of Possession) Act was passed and 
under Section 2 of the said Act cer- 
tain persons were deemed to have been 
in possession as raiyats of the land. 
The jurisdiction of the Court was ex- 
cluded from questioning the possession 
of the persons described therein. It was 
held by their Lordships. of the Patna 
High Court that the enactment was 
- concerning rights of persons and not the 
land and was ultra vires. Bankey 
Singh’s case was overruled in Brij Bhu- 
kan Kalwar v. S.D.O. Siwan, AIR 
1955 Pat 1 (SB): by a Special Bench of 
the Patna High Court. 

T. The following observations of 
Hon'ble Hidayatullah, C. J., as he then 
was made in the case of AIR 1957 Madh 
Pra 165 are relied upon by the respon- 
dent in support of his contention :— 


“Where, however, the legislature 
goes further and compels the determi- 
nation of a case at the hands of a Court 
taking it completely out of the reach 
of the Court to make a contrary deci- 
sion, the matter is one under judicial 
and a legislative power.’ 

- In (1970) 1 SCC 509 = (AIR 
wa sc 57), it was held that: 

“It is open to the legislature with- 
in certain limits to amend the proyi- 
sions of an Act retrospectively and to 
Geclare what the law shall be deemed 
to have been, but it is not open to the 
legislature to say that a judgment of 
a Court properly constituted and ren- 
dered in exercise of its powers in a 
matter brought before it shall be deem- 
ed to be ineffective and the interpreta- 
tion of the law shall be otherwise than 
as declared by the Court.” 

Similarly, in AIR 1955 Hyd 
it was laid down that:— 

“It is open to the legislature act- 
fng within the sphere of its constitu- 
tional authority to pass a validating 


257, 
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Jaw as invalid, 


_Clause (1) 
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statute or to give a retrospective effect 
to a new. statute notwithstanding the 
fact that the earlier law governing the 
same matter is declared by Courts of 
unenforceable or in- 
operative. No doubt, the competency 
of the Indian Legislature to enact laws 
does not confer on it the right of a 
judicial nature.” 


It was further held: 

“If any enactment disposes of a 
case by the vigour of the enactment it- 
self without leaving to the judiciary the 
power to pass the appropriate orders 
with reference to the law in force at 
the date of the order, it may be open 
to the objection of judicial functions 
being usurped by the Legislature.” 

10. To appreciate and assess 
the force of respondent’s contentions it 
is necessary to advert to Section 336, 
U. P. Z A Act. Section 336, U. P. 
Zamindari Abolition and Land Reforms 
Act reads as under: 

“336 (1) Notwithstanding anything 
contained in any law, custom, usage or 
agreement, the right of pre-emption 
shall not exist in respect of any sale 
of any immoveable property in the area 
to which the Act applies whether made 
Voluntarily or under order of Court. 

(2) All suits for pre-emption pend- 
ing in respect of. any such property in 
any court whether of the first instance 
of appeal or revision shall stand dis- 
missed, but award of the costs incur- 
red in any such suit shall be in the 
discretion of the court.” 

11. Sub-clause (2) has to be read 
with sub-clause (1). The vires of sub- 
clause (1) is not challenged. By sub- 
the right of pre-emption 
was abolished. Sub-clause (1) as it 
stood did not indicate the fate of pend- 
ing pre-emption suits and appeals. The 
object of sub-clause (2) was only to in- 
dicate the extent of retrospectivity and 
to remove the ambiguity, if any. The 
distinction between a legislative Act 
and judicial Act was considered in Piare 
Dusadh v. Emperor, AIR 1944 FC 1. 
In that case the Federal Court was exa- 
mining the validity of the sentence 
which had been validated by the Ordin- 
ance. In that case the appellants were 
convicted under the Special Criminal 
Court's Ordinance (Ordinance 2 of 1942). 
The convictions were finally challenged 
in the Federal Court which held that 
the convictions were bad because .the 
Courts were not duly invested with the 
jurisdiction. Next day another ordinance 
(19 of 43) was promulgated whereby the 
sentences passed under the earlier ordi- 
nance were validated.. The subsequent 
ordinance (19 of 43) was then challeng- 
ed on the ground that the ordinance 
was usurpation of judicial power and as 
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such was invalid. It was argued on 
the basis of American Constitution that 
the legislature was incompetent to. vali- 
date by retrospective legislation proceed- 
ings which had been held void by the 
Courts. It was held by his Lordship 
that the power of validation was ancil- 
lary or subsidiary to the power to deal 
with the particular subject. It was also 
held that while in United States the 
rule has been the “legislative action” 
cannot be made to retroact upon past 
controversies and to reverse decisions 
which the courts in the exercise of their 
undoubted: authority have made. The 
position in India is different and the 
legislature has more than once enacted 
laws providing that suits which had 
been dismissed on a particular view of 
the law should be restored and retried. 
The Ordinance according to the Hon’ble 
Federal Court was not an exercise of 
judicial power because according to 
their Lordships the ordinance only treat- 
ed acts of former incompetent judicial 
body as acts of a competent judicial 
body. 


12. AIR 1957 Madh Pra 165 was 
a case where under M. B. Municipalities 
Act a voter aggrieved by the election 
was given the right to challenge the 
election by an Election Petition to the 
District Judge having jurisdiction with- 


in 30 days. The Madhya Bharat High 
Court held that :— 
“The District Judge had to be 


pointed out and invested with jurisdic- 
tion before he could entertain the elec- 
tion petition.” 

13. The Madhya Bharat Munici- 
palities Act was then amended and an 
explanation was added defining “the 
District Judge having jurisdiction.” 
The amending Act also provided that 
any election petition rejected or dis- 
missed shall be revived on an applica- 
tion presented within thirty days of 
the publication of the Act. The amend- 
ment was challenged on the ground 
that the provisions of Jaw which allow- 
ed a decision to be reopened was an 
exercise of judicial power. The High 
Court rejected the contention and held 
that the explanation and the amend- 
ment had to be read as part of the 
statute and that the mandate to reopen 
the proceedings was in the circumstances 
of the case not an exercise of judicial 
power. The amending Act according to 
the High Court only supplied the lack 
of jurisdiction and with that jurisdic- 
tion the Legislature made it a duty 
for the Court to reconsider the position 
of jurisdiction, 

24. In AIR 1955 Hyd 257 (Supra) 
also the validity of Section 31 of Hyde- 
rabad House (Rent, Eviction ‘and Lease) 
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Control Act was upheld and it was 
held that the section did not trespass 
on the judicial function of a court of 
law and was in substance an exercise 
of the incidental power of varying a 
Tule of law and making a new law re- 
trospective. 


_ “The true function of judicial power 
is, as already indicated, to investigate 
declare and enforce rights and obliga- 
tions on present or past facts, by what- 
ever authority such facts are ascertain- 
ed or determined, and under laws sup- 
posed already to exist.” ` 


15. The question whether Land 
Acquisition (Amendment and Short Title 
Validation) Act, 1967 had sought to 
encroach into the domain of -judiciary 
or not arose in Udai Ram Sharma v. 
Union of India, AIR 1968 SC 1138. 
The Supreme Court had earlier held 
that once a declaration under Section 6 
of the Land Acquisition Act was made 
the notification under Section 4 (1) stood 
exhausted and that it was not compe- 
tent with the Government to make the 
notification under Section 4 (1) of the 
Land Acquisition Act a reservoir from 
which he might from time to time 
draw out land and make successive de- 
clarations. The judgment of the Hon’ble 
Supreme Court necessitated the Par- 
liament Land Acquisition Act by Act 
87 of 1967 styled as the Land Acquisi- 
tion (Amendment and Short Title Vali- 
dation), Act, 1967. Section 4 of the 
Amendment Act validated the acquisi- 
tion. The validating Act was then 
challenged and one of the grounds was 
that it trespassed on the judicial power 
not possessed by the Legislature. While 
discussing the law on the subject, it 


-was laid down that: 


“The power to legislate for validat- 
ing actions taken under statute 
which were not sufficiently comprehen- 
sive for the purpose is only ancillary 
or subsidiary to legislate on any subiect 
within the competence of the legislature 
and such validating Acts cannot be 
struck down merely because courts of 
law have declared actions taken earlier 
to be invalid for want of jurisdiction.” 


16. If the Legislature was to en- 
act a law saying that all suits shall 
stand dismissed it will be a case of 
usurping the judicial power, but where 
the Legislature was legislating in res- 
pect of the land and abolishing the 
right of pre-emption, it was quite com- 
petent to indicate the extent of the 
aforesaid right. The purpose of Zamin- 
dari Abolition Act was to abolish the 
intermediaries and vest the estates in 
the State of Uttar Pradesh. After the 
abolition the right of pre-emption avail- 
able to a co-sharer intermediary had no 
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meaning and it.is' doubtful if the same 
could be enforced.: If sub-clause (2) 
was not there it might be said that the 
rights which had accrued before were 
not affected- even though those rights 
had- disappeared -after the abolition of 
the Zamindari. The' principal ' purpose 
of sub-clause (2) was to explain. the 
scope only of sub-clause (1) and for the 
reasons stated above, could not be said 
to be a trespass on ‘the judicial ` power. 

17. It has also been . contended 
by. the learned counsel for the appellant 
that the right: of. pre-emption. was ultra 
vires of the Constitution. Reliance has 
been’ placed’ by him' on Bhau Ram v. 
Baij Nath Singh, . ATR: 1962 SC°1476 and 
Sant Ram v: Labh Singh AIR 1965 SC 
314. It is not necessary to go into that 
question after the finding that Section 
336 (2) was a valid’ section andthe suit 
for pre-emption: had to be dismissed 
under the aforesaid section: Tn -view of 
‘Section 336, ‘therefore, the plaintiff's suit 
_for pre-emption had to ‘be dismissed, _ 


> I&I, therefore, ‘allow this ap- 
peal with -the result' that plaintiff’s suit 
for pre-emption’ s stand dismissed. 
Costs in the ciřcumstances of the- case 
throughout „shall be !on parties. 
` Appeal allowed. 
i. 
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B. N. LOKUR, J.- . 
Ram Dass Sukhi: Ram, Petitioner v. 
The State of Uttar’ Pradesh . and others, 
Opposite Parties, i 
© Civil Mise, Writ No. 403 of 1970, 
D/- 26-8-1971.: 
(A) U. P. Rural Development. (Re- 
- quisitioning of Land) Act (27 of 1948), 





. Pre.. — Validity — Act does not t gutter, 


' from legislative: incompetency ` 


(X- 
Ref :— Constitution of India, Art, 246). - 


` Although under | the Provincial Le- 
gislative list- in, the. Seventh Schedule 
to the Government - of, India Act, 1935, 
there is no entry enabling a Provincial 
Legislature to make a law for. requisi- 
tioning of lands; Governor General hav- 
ing empowered the ' Provincial Legisla- 
‘tures under’: Section! 104 to enact laws 
for requisitioning of|lands, it cannot be 
said that the U. P.: Provincial Legisla- 


‘ture “was not competent ` to enact the. 
Act 


(Para 2) 
B) Government of India Act (1935), 
Section 299 (1) and’ (2) — Scope — 
Section does not prohibit enactment of 
a law for depriving | a person of his pro- 
perty by requisitioning it. (X-Ref : — 
Constitution | of India,” Art. 31). f 
(Para’ 3) 
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‘lying lands; he 


A. LR, 
(C) U. P. Bural Development (Re 
queens of Land) Act. (27 of 1948), 
Pre. — dity — The Act cannot he 
rendered ona on the -ground that it 
conflicts with Article 31.-(2) since its 
validity is protected by Article 31 (5) 
(a). (X-Ref:— ‘Constitution: of India, 
Articles 13,-31 (5), 31 (c)).. (Para 5) 
(D) U. P. Rural Development (Re- 
quisitioning of Land) Act (27 of 1948), 
Pre.-— Validity — Act cannot be struck 
down as violative of Article 19 (1) () 
— H is protected by Article 19 (5) as at 
provides for requisitioning “of land for 
a public purpose. followed ~ by.- ‘payment 
of. compensation’ equal to loss of in- 


come, (X-Ref:— Constitution’ of ' India, 
Article 19 (1) ( and (5)). AIR 1970 
SC 564, Foll. :'o (Para 6) 


(E) U. P. Rural Development (Re- 
quisitioning of Land) Act’ (27. of 1948), 
Section 3 — Requisition of land — Ab- 
sence of reference to compensation in 
the order of requisition does not affect 
its validity as payment of compensation 
is a statutory obligation. (Para 7) 


(F) U. P, Rural. Development - (Re- 
quisitioning of Land) Act (27 of 1948), 
Section 3 — Formation of opinion to re- 
quisition land — -Opportunity — 
the owner of land is afforded an op- 
portunity to -state the objections if any 
before the . requisitioning | Authority has 
formed his opinion, the principles of 
natural justice cannot be said to have 
been violated merely because’ the land- 


: kada is not given a notice before actú- 


ally the order of requisition. 
(X-Ref :— Natural Justice), (Para 8) 


Cases. Referred: ‚Chronological “Paras 
(1970) AIR 1970. SC. 564 (V 57) =. 
1971-1 SCR 512, R. C. Cooper, 
v. -Union of India . 


6 
` G.N. Vgrma, for Petitioner; Stan- 
ing Counsel; for Opposite Parties, : 


ORDER :— The Executive Engineer 
(Tube Wells) proposed to widen a gul 
between inter alia. plots. Nos. 900 and 
925 in village Pheguna so that the .gul 
might c a larger’ se of water 
from the tube well to irrigate the out- 
accordingly proposed 
that a strip of land on both sides of 
the gul be requisitioned from the bir 
ous plots lying on the two sides of 

. On his’ application for mequiciian. 
the Tahsildar, who is the Requisitioning 
Authority under the U. P, Rural De 
velopment (Requisitioning of Land) Act, 
1948 (hereinafter ‘referréd to as “the 
Act”), Invited objections if any from 
the various land-holders adjoining the 
gul. The petitioner who holds plots 
Nos. 900 and 925 and other landholders 
filed objections and the Requisitioning 
Authority, after hearing them and after 
a-spot inspection of the gul-was of the 
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opinion that the requisition of the strips 
of land from the plots lying on the 
two sides was beneficial to the cultiva- 
tors of the outlying land and would 
promote agriculture; he accordingly 
made an order under Section 3 of the 
Act requisitioning the strips of land 


from 11 plots including plots Nos. 900, 


and 925 belonging to the petitioner. The 
order of the Requisitioning Authority is 
impugned in this petition on various 
grounds. 


2. It is urged, to start with, that 


the Act, which was passed by the U.P. 
Provincial Legislature in 1948, is ultra 
vires as under the Provincial Legisla- 
tive List in the Seventh Schedule te 
the Government of India Act, 1935, there 
is no entry enabling a Provincial Legis- 
lature to make a law for requisitioning 
of lands. This argument is without sub- 
stance as the Governor-General, by 
Notification No. F. 311/47-C and G dated 
21st October, 1947, published in 
the Gazette of India Extraordinary, 
dated the 25th October, 1947, empower- 
ed, in exercise of the powers conferred 
by Section 104 of the Government of 
India Act, 1935, as adapted, the Provin- 
cial Legislatures to enact laws for re- 
quisitioning of lands. In virtue of this 
notification, the U. P. Provincial Legis- 


lature was competent to enact the im- - 


pugned law. 


3. Reference was next made to 
Section 299 (1) of the Government of 
India Act, 1935, which provided that 
no person could be deprived of his pro- 
perty save by authority of law and 
Section 299 (2) of that Act which pre- 
cluded a Provincial Legislature from 
making a law for compulsory acquisi- 
tion of any land for public purpose un- 
less the law provided for payment of 
compensation for thé property acquired, 
and it was contended that the two sub- 
sections. read together, authorised the 
Provincial Legislature to deprive a per- 
son of his property by making a law 
for compulsory acquisition for public 
purposes and, by necessary implication, 
it prohibited ‘the enactment of a law 
depriving a person of his property by 


requisitioning it. This contention has 
to be stated only to be rejected. 
The two sub-sections of Section 
299 are independent of each other; 


sub-section (1) referred to all types of 
deprivation of property, while sub-sec- 
tion (2) referred to deprivation of pro- 
perty by compulsory acquisition thereof. 
A law made by a Provincial Legislature 
providing for acquisition of land in pur- 
suance of the power conferred by the 
notification under Section 299 (1) of the 
Government of India Act would be a 
law under Section 299 (2). 
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4. It was next contended that 
on the commencement of the Constitu- 
tion the Act became void under Article 
13 of the Constitution since its provi- 
sions are inconsistent with the funda- 


- mental rights guaranteed under Articles 


31 (1), 31 (2) and 19 (1) (f). 

4-A. To appreciate this argument 
it is necessary to mention that the Act 
has been described in the preamble as 
“An Act to provide for the requisition- 
ing of land to promote the improve- 
ment and development of agriculture 
and economic condition in rural areas.” 
Section 3 of the Act enables the Re- 
quisitioning Authority, if in its opinion 
it was necessary or expedient so to do 
for a public purpose, to requisition by 
an order any land by serving on the 
owner and occupier thereof a notice 
stating that the Requisitioning Autho- 
rity had decided to requisition the land. 
Under Section 4, the Requisitioning Au- 
thority or any other prescribed autho- 
rity could use the „requisitioned land 
in such manner as may appear to it to 
be expedient for any public purpose. 
Section 9 provides for payment of com- 
pensation and reads: 

“9. Payment of compensation — (1) 
Where any land is requisitioned under 
Section 3 there shall be paid to every 
person interested such compensation as 
may be agreed upon in writing be- 
tween such person and the Requisition- 
ing Authority in respect of— 


(a) the requisitioning of such land, 
and . 

(b) any damage done during the 
period of requisitioning to such land 
other than that which may have been 
sustained by natural causes. 

Explanation :— For the purposes of 
this sub-section the deepening of a 
tank, making of pits for composting vil- 
o Tefuse is not damage done to the 
and. 


(2) Where no such agreement can 
be reached, the Requisitioning Autho- 
tity shall refer the matter with his re- 
commendation as to the amount of com- 
pensation and the reasons therefor to 
the Compensation Officer and also direct 
the person claiming compensation to 
appear before such officer on such date 
as may be specified and the Compensa- 
tion Officer shall, on the date fixed in 
that behalf or on any other date to 
which the hearing may be postponed, 
hear such person and after such further 
inquiry as he may deem fit, determine 
the amount of compensation which shall, 
except as provided in Section 12, be final 
and conclusive. 

(3) The Compensation Officer shall 
in fixing the amount of compensation 
have regard to— ; 
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(a) the rent if any, assessed on 
the land which has been requisitioned; 

(b) the ‘sayar’ income if any, de- 
rived from such land; 

(c) the value of any trees which as 
a result of the requisition have to be 
removed from the land; and 

(d) the purpose for which it has 
been requisitioned and shall also take 
into consideration the benefit which the 
use of such land is likely directly or 
indirectly to confer on any other pro- 
perty owned or occupied by such per- 
son. But he shall not take into consi- 
deration-— 


(i) the vatue of trees, except trees 
mentioned in clause (c), which may con- 
tinue to be possessed and enjoyed by 
the person entitled thereto, 

(ii) the value of any crops which 
may be existing on the land at the time 
of the requisition and may be removed 
by him after such time as the Requisi- 
tioning Authority may specify in that 
behalf, 6 ` me 
- (iii) the value of any right of any 
person in or over the requisitioned land 
enjoyment whereof has not been sus- 
pended or otherwise prohibited. 

-(4) The compensation fixed under 
sub-section (1) determined under sub- 
‘section (2) shall be paid in such man- 


ner as the parties may agree or as the .- 


case may be, the Compensation Officer 
may direct.” oe 

The orders of the Compensation Officer 
under sub-section (2) of Section 9 are 
subject to review by the State Govern- 
ment or the Prescribed Authority under 
Section 12. Section 10 deals with the 
release of land from requisition. Sec- 
tions 6, 7 and 8 refer to requisitioning 
of land on the application of a Co-ope- 
rative Society or a Union or a Gaon 
Sabha but we are not concerned with 
these sections in this case. 


5. The Act cannot be render- 
ed void on the ground that it conflicts 
_{with Article 31 (2) of the Constitution 
since its validity is protected under 
Article 31 (5) (a). In this connection 
it may be mentioned that the Act came 
into force on the Ist June, 1948 i.e., 
more than 18 months before the com- 
mencement of the -Constitution- and, 
\therefore, it enjoyed protection against 
Article 31 (2) under Article 31 (5) and 
not Article 31 (6). 


6. Relying upon the views ex- 
pressed by the Supreme Court in vari- 
ous recent decisions, the latest being 
the decision in the Banks ‘Nationalisa- 
tion case (R. C. Cooper v. Union . of 
India, AIR 1970 SC 564), the learned 
counsel for the -petitioner contended 
that Article 31 (1),,which permits the 
acquisition of property by law, has. .to 
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be construed as referring to a valid law 
which would not impair any of the 
enshrined in Part 
It was urged 
that the Act infringes the fundamental 
right under Article 19 (1) (f) and is not 
saved by Article 19 (5} as the restric- 
tions imposed by the Act on the right 
to hold and dispose of property are un- 
reasonable, particularly as the compen- 
sation sought to be provided by the Act 
for requisition of land is disproportionate 


‘to the value. or income of the requisi- 


tioned land. The Act provides for re- 
quisitioning of private land to subserve 
a public interest, namely, development 
of agricultural and economic condition 
in rural areas; unless the requisition- 
ing is necessary or expedient for a 
public purpose, the Requisitioning Au- 
thority cannot make an order .requisi- 
tioning any land under the Act. For 
a temporary requisition of the land de- 
priving the landholder of the land, com- 
pénsation is paid as provided in the 
agreement reached between the Requisi-. 
tioning. Authority and the —landholder. 
In the absence of such an agreement, 
the Compensation Officer holds an` -en-~ 
quiry and determines the amount of 
compensation; the Compensation Officer, 
in determining the compensation is re- 
quired to have regard to the rent of 
the land requisitioned, the sayar income, 


if any. derived from such land, the 
value of the trees to be remov- 
ed from the land and the pur- 
pose for which the land is requisi- 


tioned and the benefit which the land- 
holder is likely to derive from the re- 
quisitioning. The quantum of compen- 
sation, in my opinion, is liberal and ap- 
proximates the annual income which 
can be derived by the landholder. In 
the Banks Nationalisation case the 
Supreme . Court : observed :— 


“Where the law provides for com- 
pulsory acquisition of property for a. 
public purpose it may be presumed that 
the acquisition or the law relating 
thereto imposed a reasonable restriction 
in the interest of the general public. If 
there is no public purpose to sustain 
compulsory acquisition, the law violates 
Article 31 (2). If the acquisition is for 
a public purpose, substantive reason- 
ableness of the restriction which includes 
deprivation may, unless otherwise esta- 
blished, be presumed, but enquiry into 
reasonableness of the procedural .provi- 
sion will not be excluded.” 


These observations apply with equal 
force where the law provides for re- 
quisitioning of land for a public pur- 
pose followed by payment of compensa- 
tion equal to loss of income consequen 
upon the acquisition, I am not impress- 
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ed by the argument that the fundamen- 
tal right to hold and dispose of pro- 
perty has been impaired to such an ex- 
tent that the law is not protected by 
Article 19 (5), 


T. The next argument of the 
learned counsel for the petitioner was 
that the order of requisition made in 
this case has not stated that the com- 
pensation will be paid and is therefore, 
void. In my opinion the order under 
Section 3 of the Act need not point 


out that the compensation would be 
paid. Payment of compensation is a 
statutory obligation which follows re- 
quisitioning and negotiations for an 
agreement as to the amount of 
compensation will ensue only after 
the order under Section 3 is made. The 


absence of a reference to compensation 
in the order of requisition would not 
affect the validity of the order. 


8. It was faintly suggested that 
after the decision of the Requisitioning 
Authority to requisition the land, a 
notice ought to be given to the land- 
holder concerned before actually mak- 
ing the order of requisition. There is 
no force in this contention. Section 3 of 
the Act lays down the procedure of 
requisition: the Requisitioning Authority 
has to form an opinion whether it is 
necessary or expedient to ‘requisition 
any land for a public purpose; after 
such an opinion is formed ,the Requi- 
sitioning Authority proceeds to requisi- 
tion the land by order; the requisition 
is complete when a notice is served on 
the owner or occupier of the requisi- 
tioned land, the notice stating that the 
Requisitioning Authority has decided to 
requisition the land. Neither the Act 
nor the Rules provide for any further 
enquiry into the matter. Where the 
owner of the land is afforded an oppor- 
tunity to state the objections, if any, 
before the Requisitioning Authority has 
formed his opinion, as has been done 
in this case, the principles of natural 
justice cannot be said to -have been 
violated. j 


9.. The result is that none of the 
objections to the validity of the requisi- 
tioning order raised on behalf of the 
petitioner are such as to invalidate 
the order of requisition. The result is 
that the petition deserves to be and 
is hereby dismissed. No order as to 


costs, 
Petition dismissed. 
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Kalicharan Gupta, Appellant v. Smt 
Prag Devi and others, Respondents. 

F. A. F. O. No. 56 of 1971, D/- 5- 
10-1971, against order of Ram Behari- 
eh Ist. Addl. DistJ., Agra, D/- 28-1l- 


Court fees and Suits Valuations —~ 
Court fees Act (1870), Section 19-D —~ 
Application for probate of a will involv- 
ing exclusively trust property — No 
Court fee is payable. (X-Ref:— Section 
19-I, Schedule 11, Article 11 and Sche- 
dule IN Annexure B.) 


_ No court fee is payable on an ap- 
plication for probate or letters of ad- 
ministration in respect of trust proper- 
ties, irrespective of the extent of trust 
property involved in a particular wül 
Section 19-D makes it clear that even 
though no court fee may have been 
paid on trust property yet probate once 
granted would be effective qua trust 
property. Where the entire - property 
which was subject-matter of the will 
related exclusively to trust, no Court 
fee would at all be payable. 

(Paras 4, 5) 
Article 11 of the Second Schedule 
only gives the rate at which the Court 
fee is payable on the valuation men- 
tioned in Section 19-I The fact that 
the exemption clause mentioned in An- 
nexure B of Schedule TI] has not been 
repeated in Article 11 (1) is entirely ir- 
relevant. AIR 1942 Lah 173 (FB) Rel. 
on. (Para 6) 
Cases Referred: Chronological Paras 
(1942) AIR 1942 Lah 173 (V 29) : 
= TLR (1942) Lah 717 (FB), Sri 

Ram v. Collector, Lahore i 
(1935) AIR 1935 AN 449 (V 23) 

= 1935 All LJ 391, In the Goods 

of Lala Madho Prasad 6 


Prakash Gupta, for Appellant; S. 
P. Gupta, for Respondents. 

SATISH CHANDRA, J.:— This 
an appeal under Section 6-A of 
Court Fees Act. 


2. One Bhagwan Das executed his 
last will and testament on 22nd Febru- 
ary 1965. He died on 14th April 1988. 
The wili named the appellant Kali Cha- 
ran as the executor. The executor ap- 
plied for the grant of probate to him. 
In the application he mentioned that 
the property involved in the will is a 
Dharamshala belonging to a charitable 
trust established in 1912 and by the 
said will the testator laid down a 
scheme of management in respect of 
the said trust, and that no court fee is 
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payable therefor. In ‘the Schedule “A 
attached ‘to the application, the valuation 
of the trust property was given as Rs. 
80,000 and in Schedule. B the details of 
liability in the said trust property was 
mentioned as Rs, 11515:90.. The applica- 
tion for probate was contested by the 
respondents. One of the grounds taken 
was that the appellant was liable to pay 
court fees for the application on the 
basis of the valuation: of. the property 
involved in it, i e. Rs. 68.500. On this, 
the court framed an issue and. came to 
the conclusion that the appellant. was 
liable to pay Rs. 2568.75 as court fee 
under Article 11, of Schedule I of the 
Court Fees Act (hereinafter referred. .to 
. as the Act) and the valuation. of- the 
property was fixed at Rs.. 66,500. Hence 
this appeal. . 4 


Be Section 19-1 of the Act pro- 


vides that no order entitling the’ peti-. 


tioner to the grant of probate or letters 
of -administration shall be made upon 
an application for such grant until the 


petitioner has filed in the court the 
waliiation of the property in the form 
set forth in the Third Schedule, and 


the court is satisfied that the fee men- 
tioned in entry No: 11 of the First Sche- 
dule has been paid on such valuation. 
This section .‘itself does not lay down 
any: principles to determine what are 
the assets and liabilities of the deceas- 
ed; that: has to bé determined in accord- 
ance with the general law. Inthe prė- 
sent. case it is agreed: between. counsel 
that the deceased was :the trustee of a 
charitable trust “and that: ‘the will ex- 
ecuted by him “eniyi related ‘to 
this trust property. In the will he laid 
, down a scheme of. management. includ- 
ing the provision for successor ` trusteés. 
It is, clear that the testator cannot claim 
any personal interest in the .property. 
which was governed by’ a public trust. 
The property appertaining to the trust 
not being his assets, could not form ‘the 
basis. of valuation for! the purpose of 
‘payment of court. fees. for the applica- 
tion for probate, under’ Article.11. Under 
that article court fee has to’ be paid 
In accordance with Article 19-I. SE 


4. The position i that trust -pro- 
perty is not liable to' be included in 
computing the valuation~of the proper- 
ties upon which’ court fee has to be 

paid is corroborated by the Third Sche- 
fule. Annexure A of that schedule 
deals with valuation of moveable 
immovable properties 'of the deceased, 
while Annexure B is:the schedule of 
debts, etc. One of the items mentioned 
-in Annexure B is: i 


32 “Property held in; trust - not "bene: 


ficially or with general ‘power to con:, 


fer a beneficial interest. ”. This would 
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also show’ a legislative intent that trust: 
property is not to be -considered an 
asset of the deceased. Further, Section! 
19-D also points in the same direction. i 
It provides that the probate of the will,’ 
or.the letters of administration of the 
effects, of any person deceased, will be 
valid and available by his executors and’ 
administrators for recovering, transfer-: 
ring or. assigning: any movable or im- 
moveable property whereto the deceased 
was possessed or entitled, either wholly: 
or partially as trustee, notwithstand-, 
ing the amount or value of such pro-| 
perty is hot included’ in the. amount or! 
value of the estate in respect of which; 
court fee was paid. Thus, even in “a! 
case. where the estate of the ‘deceased 
consists of his personal properties and; 
also trust properties and though no 
court fee may have been paid on the, 
trust properties, yet the probate would’ 
operate in regard to trust properties as: 
well. These provisions | “clearly show 
that a person is not required to payl 
court fee for an application for probate 
in respect of trust properties, It is im- 
material’ as to what the extent. of trust 
property is. involved inca particular will: 

the present case the entire pro- 
perty: which was subject-matter of the 
will related exclusively to a trust; 
therefore no court fee was . payable, | 


“5. Article 11 of ‘the Second Sche- 
dule only. gives the rate at which the 





court fee «is payable on the valuation 
mentioned’ in Section 19-i. The fact 
that the exemption clause mentioned 


in Annexure B of Schedule III has’ not 
been repeated in Article 11 (1) is entire- 
ly irrelevant. The same view was taken 
by the Full Bench in’ Sri Ram v. Col- 
lector. ‘Lahore, AIR 1942 Lab 173 (FB).' 


6.- In the -Goods* of Lala -Madho 
Prasad, AIR 1935 Al 449 it-was observ-1 


ed - that an- application for -probate| 
cannot- be allowed until the duty. 
required ‘by Article 11 has been 


fully paid. We do not see any rele-. 
vance of- this case -in ` regard to" 
the point that has been raised ‘before; 
us. If no court fee is payable upon an 
application, for probate or for letters of 
administration in ‘accordance with the 
provisions of the ‘Act, Article 11’ will not 
take away the ‘effect of these provi- 
sions: As-seen “above, Section 19-D 
makes it explicit that even though no 
court fee may have been paid on trust 
property, yet a probate once granted 
would -be’ effective qua trust adele 


7. The entire confusion stemmed: 
from the defective nature of the appli- 
cation filed by the appellant. Sche-: 
dule A attached ‘to it mentioned the! 
full value of the trust property while. 
Schedule B stated the liabilities there- 
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of Actually the entire value of the 
property should have been mentioned in 
Schedule B alone. The court below will 
however permit the appellant to amend 
the schedule properly. 

8. In the result, the appeal 
succeeds and is allowed. The impugned 
order is set aside and the matter-is remit- 
ted to the trial court for passing a fresh 
order in accordance with law and in 
the light of the observations made above, 
The parties will however bear their own 
costs. 

Case remanded, 
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Madho Prasad, Appellant v. Smt. 

Shakuntala Devi, Respondent. 

Second Appeal No. 3144 of 1964, D/- 
5-10-1971, against judgment and decree 
of N. N. Chadha, 3rd Temporary Civil 
and S. J., Allahabad, D/- 24-8-1964. 


(A) Civil Procedure Code (1968), Sec- 
tion 100 — Second Appeal — Remand 
— An order in second appeal calling for 
a finding on the question of existence 
or otherwise of a custom set up on de- 
fendants’ behalf with permission to the 
parties to lead evidence does not suffer 
` from illegality when the custom alleg- 
ed had been specifically pleaded but the 
question as to whether such a custom 
did or did not exist was not brought 
out in clear relief by framing a speci- 
fic issue about that controversy. 

(Para 7) 

(B) Hindu Law — Divorce — Cus- 
tom — Held on evidence that in the 
' community known as ‘Barai Chaurasiya,’ 
there exists a custom, popularly known 
as “Chhuttam Chhutta”, whereby a mar- 


riage could be dissolved by agreement, 


of the spouses. (X-Ref:— Hindu Mar- 
riage Act (1955), Section 10). 
(Paras 5, 9) 


Gyan Prakash, for Appellant; K. M. 
L. Hajela, for Respondent, 

GUPTA, J.:— This second appeal by 
the defendant has come before us in 
consequence of an order of reference 
passed by Asthana, J. After hearing 
learned counsel for the parties at some 
length we have come ,to. the conclusion 
that this appeal must be allowed, the 
decree of the Court below set aside and 
the plaintiffs suit dismissed. 

2. There is no controversy that 
plaintiff-respondent Smt, Shakuntala 
Devi had been married to the defen- 
dant-appellant Madho Prasad and that 
some time after the said marriage, re- 
lations between them deteriorated. In 
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1963 the plaintiff filed the suit which 
has given rise to this appeal. The case 
set forward by her was that her hus- 
band started treating her cruelly and 
about three years earlier she was turn- 
ed out by the appellant, who developed 
illicit connection with other women. She 
claimed maintenance at Rs. 40/- per 
month. In defence it was pleaded, inter 
alia, that by mutual consent of the 
plaintiff and the defendant a divorce 
had taken place and the terms of dis- 
solution of the marriage tie were re- 
duced in writing in the form of an 
agreement which was signed by both 
the plaintiff and the defendant, and 
that in*consequence thereof, plaintiff was 
not entitled to claim any maintenance. 
It was specifically pleaded in the writ- 
ten statement that there was a cus 
tom prevalent in the community to 
which. the parties belonged which was 
known as “Chhuttam Chhutta”, and 
that the said custom permitted dissolu- 
tion of the marriage tie with the mutual 
consent of the parties concerned. No 
specific issue appears to have been 
framed in regard to the question whe- 
ther the custom referred to above pre- 
vailed in the community to which the 
parties belonged. The parties led evi- 
dence on the issues as framed which in- 
cluded an issue as follows:— 


“Has the relation of husband and 
me between the parties been dissolv- 
aad 


The case of the plaintiff-respondent 
in regard to the agreement in writing 
set up on defendant’s behalf; whereby 
according to the defendant, dissolution 
of the marriage tie had taken place by 
mutual consent, was that the plaintiffs 
signature on the said document had been 
obtained by practising fraud. This case 
has been negatived by the court below, 
and there is no controversy now that 
the defendant-appellant’s case in regard 
to the execution of the said document 


must be accepted as correct. The trial 
court, however, negatived the defen- 
dants plea about dissolution of the 


marriage tie on the ground that no legal 
dissolution had taken place, with the 
result that the marriage tie must be 
deemed to subsist. Accordingly the 
trial court decreed the plaintiffs claim 
for maintenance at the rate of Rs. 30/- 
per month together with arrears in a 
sum of Rs. 100/-. 


3. In the appellate court it was 


urged on defendant’s behalf that “he 
should be allowed to lead evidence 
to establish the custom set forward 


by him in the course of his pleadings. 
Reference was made to the circumstance 
that an application had been made in 
the trial court on defendants behalf 
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““geeking permission of that court to lead 
evidence to prove the: custom set up 
by -the defendant. This application had 
no doubt been made at a late stage of 
the case, and the lower appellate court, 
therefore, took the view that the trial 
court was justified in rejecting the pray- 
er made on defendant's behalf and pro- 
ceeded to decide the case on such evi- 
‘dence as had already been led on be- 
half of the parties. Having agreed with 
the findings recorded by the trial court, 
- the appellate court dismissed the ap- 
peal. The defendant then filed the 2nd 
appeal before us, 


4. The appeal came up fqr hear- 
Ing before Asthana, J. and considera- 
ble arguments on defendant’s behalf ap- 
pear to have been advanced before 
him to persuade him to permit the de- 
fendant to lead evidence to prove the 
custom of ‘Chhuttam Chhutta” set for- 
ward in his pleadings. On the 18th of 
December, 1968, Asthana, J. passed an 
order which shows that after hearing 
learned counsel for the parties at some 
length he came to the conclusion that 
it was necessary in the interest of jus- 
tice and for pronouncing a satisfactory 
judgment to obtain a finding on the 
question whether in the community 
known as ‘Barai Chaurasiya’ to which 
the parties belonged, there exist a 


custom, popularly known as “Chhuttam. 


Chhutta”, whereby a marriage could be 
dissolved by agreement of the spouses. 
The said order contained a direction 
to the court below to record a finding 
with permission to the parties to lead 
evidence bearing on the foresaid issue. 


5. After receipt of the record by 
the court below, evidence was led by 
the parties to the suit, which included 
statements made by five witnesses on 
defendant’s behalf and seven witnesses 
on plaintiffs behalf. The finding record- 
ed by the court below, after consider- 
ing the evidence before it, was that 
there did exist a custom in the com- 
munity concerned whereby parties could 
dissolve marriage by mutual consent. 
. On receipt of the aforesaid finding by 
this Court, objections were filed on be- 
half of the plaintiff-respondent. There- 
after the matter again came up before 
Asthana, J. who by order dated the 9th 
of September, 1969 referred the case to 
a Division Bench on the view that an 
important question of law affecting an 
Important section of the Hindu commu- 
nity known as ‘Barai Chaurasiya’ had 
arisen for consideration. 


6. Mr. G. P. Bhargava, who has 
appeared before us on behalf of the 
plaintiff-respondent, set forward two 
arguments. The first was that the order 
of Asthana, J. dated the 18th of Decems 
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ber, 1968 calling for a finding on the 
question of existence or otherwise of 
the custom set up on defendant’s behalf 
with permission to the parties to lead 
evidence was not proper, and that there- 
fore the evidence recorded by the court 
below, as also the finding recorded 
thereon, should be ignored. The second 
argument was that the finding recorded 
by the court below was not correct 
find 
ourselves unable to accept any of the 
above mentioned arguments, 


T: In support of the first argu~ 
ment Mr. Bhargava contended that it is 
open to this Bench to go into the merits 
of and consider the question whether 
refusal by the trial court to permit the 
defendant to lead evidence on custom 
was justified, notwithstanding the fact 
that Asthana, J., after hearing learned 
counsel for the parties, came to the 
conclusion that such permission may be 
granted and a finding obtained. Assum- 
ing that it is open to us to go into the 
question whether the order of Asthana, 
J., dated the 18th of December, 1968 
was correct or otherwise, we have no. 
hesitation in argeeing with Asthana, J., 
that in the circumstances of the case 
it was desirable to record a finding on 
the question of custom raised on behalf 
of the defendant after giving opportu- . 
nity to the parties to lead evidence. 
The custom alleged had been specifical- 
ly pleaded but the question as to whe-- 
ther such a custom did or did not exist 
was not brought out in clear relief by 
framing a specific issue about that con- 
troversy, and in the circumstances, ;we 
are of opinion that Asthana, J’s order 
dated 18th December, 1968 was eminent- 
ly proper. ` 


8. Turning now to the second 
argument in regard to the correctness of 
the finding recorded by the court below 
we are of opinion that the said finding 
is well sustained. The evidence of all 
the witnesses examined by the parties 
was placed before us, It does not ap- 
pear necessary to cite the evidence in 
its entirety. The five witnesses examin- 
ed on defendants behalf supported the’ 
defendant’s case that the custom set up 
by -him existed in the community. What, 
however, is important: are statements 
made by plaintiffs own witnesses, which 
fully support the plea of custom set up 
in defence. Reference may be made in 
particular to evidence given by Deoka- 
ran, Ram Manohar and  Chunnilal, 
each of whom was examined on plain- 
tiffs own behalf. Deokaran stated in. 
cross-examination that if a lady left her 
husband and married another man, she 
could nevertheless be admitted in the 
Biradri after giving a ‘Bhoj’. Ram 
Manohar stated in cross-examination, in 
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s0 many words, that there was a cus- 


tom in his community whereby a wife 
or a husband could leave the other part- 
ner and remarry. Learned counsel for 
the plaintiff-respondent has failed to 
point out any thing on record which 
may indicate any suggestion on _plain- 
tiffs behalf that her witness Ram Mano- 
bar had turned hostile. Chunnilal, the last 
witness examined on plaintiffs behalf 
put the final nail by deposing to several 
instances of “Chhuttam Chhutta” in the 
Biradri of the parties and by lastly say- 
ing that the said custom had been pre- 
valent since a long time. This Chunni- 
lal was the Secretary of the ‘Baral 
Chaurasiya Sabha’ at Allahabad. There 
is no controversy that the said Sabha 
represented the community to which 
the parties belong and, as in the case 
of Ram Manohar, there is no material 
on record to suggest any thing against 
the veracity of Chunnilal, plaintiff's own 
witness. We are satisfied that keep- 
ing in view the state of material be- 
fore the court below, as discussed above, 
the finding recorded by the court below 
fn favour of the custom set up on de- 
fendant’s behalf is well sustained. The 
objections to the said finding filed on 
plaintiffs behalf must, therefore, fail 


9. We are satisfied that the ele- 
ments necessary to establish a valid 
custom existed in the present case and 
there is no controversy that the result 
of the finding recorded by the court be- 
low in favour of the custom set up on 
defendant’s behalf is that the plaintiffs 
claim must fail. 

10. Accordingly we allow this ap- 
peal, set aside the decree in plaintiffs 
favour and dismiss the plaintiffs suit. 
Keeping in view the peculiar circum- 
stances of the case there shall be no 
order as to costs either of the courts 
below or of this court. 


Appeal allowed, 
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M/s. New Swadeshi Sugar Mills Ltd., 
Petitioner v. Tax Officer Zila Parishad, 
Allahabad and others, Respondents. 


Civil Misc. Writ No, 5127 of 1970, D/+ 
24-8-1971. i ; 


Panchayats — U. P, Kshetra Samities 
and Zilla Parishad Act (33 of 1961), Sec- 
tion 120 — ‘Person’ includes Company — 
The section read with Ss. 108 and 114 
of the U. P. District Boards Act, 1922 
shows that the word ‘person’ therein is 
not restricted to physical person but in- 


JO/JO/E896/71/MNT/BNP 
r$ 





N. S. S. Mills v. Tax Officer, Z. P. (Dwivedi J.) 


[Prs. 1-3] All. 121 


cludes an artificial person like a com- 
pany and a tax on circumstances and 
property can be levied on it — (X-Ref:— ` 
U. P. District Boards Act 1922, Ss, 108 
and 114). 1970 All LJ 1224, Diss. 
(Para 9) 


Cases Referred: Chronological Paras 


(1970) 1970 All LJ 1224 = 1970 All 
WR (HC) 773. Zila Parishad, 
Muzaffarnagar v. Baboo Ram 2 


, N. D. Ojha, for Petitioner; R. P. 
Tripathi and Standing Counsel, for Res- 
pondents. 


DWIVEDI, J.:— The petitioner, the 
New Swadeshi Sugar Mills Ltd., has filed 
this petition against the assessment of tax 
on circumstances and property on it. The 
petitioner is a pùblic limited company. 


2. On the last hearing counsel for 
the petitioner pressed this point: no tax 
on circumstances and property can be 
assessed on a company. In support of 
his argument he relied on Zilla Parishad 
Muzaffarnagar v. Baboo Ram, 1970 All 
LJ 1224. It is the decision of a learned 
single Judge. He has held that the 
aforesaid tax cannot be assessed on a 
company. As we found it difficult to 
share the view of the learned Judge, we 
adjourned the hearing of the case in 
order to enable counsel to be ready for 
a full fledged argument. We have now 
‘heard counsel for the petitioner. Today 
he has advanced a second point for our 
consideration. So we are now required 
to consider two points: (1) whether a 
company is a person within the meaning 
of the Zilla Parishad Act and the Dis- 
trict Boards Act; (2) Whether tax on 
circumstances and property can be as- 
sessed on a company under the said Acts? 


3. In this case tax has been asses- 
sed by the Zilla Parishad, Allahabad. The 
Zilla Parishad is governed by the U. P. 
Kshettra Samitis and Zilla Parishad Act. 
Section 120 of that Act provides that 
where immediately before the appointed 
date there -was in force a tax on circum- 
stances and property in any district im- 
posed or continued under the U. P. Dis- 
trict Boards, Act, 1922. such tax shall, 
until abolished or altered with the -pre- 
vious sanction of the State Government, 
continue to be levied by the Zilla 
Parishad at the same rates and under 
the same conditions at and under which 
it was being levied under the aforesaid 
Act. There is a further provision that 
all rules. regulations and byelaws’ relat- 
ing to the levy of such taxes in force 
on the appointed day shall continue in 
force as if they had been made under 
this Act. So we have to look to the 
U. P. District Boards Act ‘(hereinafter 
called the Act) for deciding the two 
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` points. Section 108 of the Act provides 
that a District Board may continue a tax 
_already ‘imposed on. persons assessed. ac- 
cording to their circumstances and pro- 
perty. Section 114 of the Act regulates 


the imposition, of the tax -on circum- . 


stances and property. It provides four 
lirnitations on the power of imposing the 
tax. The ‘tax may ‘be imposed on “any 
person ‘residing or carrying on business 
in the rural area provided that such per- 
son has so resided or carried on business 
for a total period ofat, least six months 
in the year under assessment. Tax can- 
not be imposed on“"any person” whose 
total taxable income is less than Rupees 
200/- (per annum. `The total amount -of 
tax “on -any person” shall not exceed 
such maximum, if any. as may be pre- 

scribed -by rule. According to Ss. -108 
and 114 tax on circumstances and pro- 
perty may be imposed on a ‘person’ only. 
The ‘argument ‘is that a company is not 
a ‘person’. -It‘is said that the- word “per- 
son” in those sectións means a physical 
person and not an ‘artificial person: In 
Zila Parishad Muzaffarnagar,- a’ -learned 
single Judge has -accepted this argument. 
According to him, 
Sections 108 and cer means only a physi- 
cal . person. 

4, The Son “person” ¿is not 
defined in the Act. It is, however, defined 
in Section 4 (33) of the U. P. ‘General 
Clauses Act. According to S. 4 (33): “a 
person” shall -includé also a company. 
‘The definition in the General Clauses Act 
will apply to Sections 108 and 114 un- 
less there is’ anything repugnant in the 
subject or“ context.. ` 

5. The subject of Sections 108 and 
114 is the imposition and assessment of 
tax on circumstances. and property on 
a ‘person’. We are unable to conceive 
of any repugnancy in. this subject so as 
to exclude the application of the defini- 
tion. It is necessary for the efficient 
carrying on of the administration of local 

self-government that a local body ‘like the 
Zila Parishad .should -have a large re- 
venue. Accordingly if is not understand- 
able why artificial persons should be ex- 
cluded from the purview of the word 
“person.” If. the argument is accepted, 
it will result in the jexclusion of not only 
a company but also. partnership firms, 
joint families, and ‘other associations. ‘of 
persons.. Such an iriterpretation is bound 
to make a large cut in the revenue of a 
local body like the: Zila Parishad, 

- While examining the context 
of sectim 108 and 114 the learned 
Single Judge emphasised that in Sec. 9 
of Chapter II, the word “person” is used 
for human beings. (So he arrived at the 
conclusion that in Sections 108 and 114 
the same word should be deemed to have 
been -used in the same sense.. Reference 
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think that that is not decisive. 


the -word ‘person? in. 


Jand revenue in the 


ALE 
was made to the meaning of the word . 
“person” in some: other. Acts. But we 
Judicial 
interpretation of a word in another Act 
may some: guidance in interpret- 
ing the same word in another statute. 
Chapter Il deals with the ‘election of 
members to the Board. Naturally . the 
word “person” used in that chapter refers 
to human beings. 

T. The ‘immediate context of Secs 
tions 108 and 114 should first be examin- 
ed. Section 109 (4) provides for ‘assess= 
ment of a tax on the annual rental valué 


‘of a holding on the proprietors and ten~ 


ants.. A company may be a proprietor 
and-a tenant. So that tax ‘may be im- 
posed on a company. Similarly a local 
rate may ‘be imposed on a company 
which may be a proprietor of an estate 
under Section 109 (d).- Section 113! is 
significant,- It provides that in Sec. 111 
the word “landlord” shall have the same . 
meaning ‘as it has in the U, P. Local . 
Rates. Act, and in Oudh “shall include 
also an under-proprietor, a permanent 
lessee of land “i.s... and a person who 
holds land free of rent in ‘perpetuity. ie 
It is. possible for an artificial person like 
a religious trust to hold land free , of 
rent in perpétuity. Such ‘an artificial 
person will be covered by Section 113. 
As the foregoing sections provide for im- 
position and assessment of the local rate 
and a tax ona holding. on person, physi- 
cal as well as cial, it appears to ‘us 
that the word “person” in Sections 108 
and 114 should be construed as defined 
in the General Clauses, Act. We find ,no 
repugnancy in the context of Sections 108 
and 114 to preclude . the definition of the 
word’: “person” in the General Clauses 
Act, The- other provisions in Chapter ,VI. 
also' do not suggest any repugnancy' in 
the context. As there is nothing repu- 
gnant in the subjèct and context of Sec- 
tions 108 and 114, ‘we are of opinion 
that-the definition of the word “person” 
in the General Clauses Act should apply 

to the word “person” in Sections 108 and 
he We do not understand how those 
sections will become unworkable if the 
word. “person” is given a wider meaning. 

8, Section. 120 (3) of the Zila 
Parishads Act provides that recovery of 
any arrears of the tax on circumstantes 
and property may be made under Chap- 
ter VIII ‘of that Act or as ‘arrears | of 
discretion of the 
Zila Parishad. Chapter VIII is headed; as 
“Recovery of tax and certain other claim.” 
Section 148 (1) provides that as soon. gs 
a person becomes liable for the payment 
of any sum on account of tax or- any 
other sum declared to be due under the 
Act or by any rule or bye-law made 
under the Northern India Ferries Act 
to be recoverable in the manner provid- 
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ed by Chapter VIII, the Zila Parishad 
shall cause a bill to be presented to the 
person so liable. Sub-section (2) of Sec- 
tion 148 is significant. It provides that 
tą person shall be deemed to become 
liable for the payment of any tax and 
licence fee upon the commencement of 
the period in respect of which such tax 
or fee is payable.” There is little doubt 
that the word “person” in this section is 
used in the wider sense, for a licence 
may be granted not only to a physical 
person but also to an artificial person. 
Sec, 159 of that Act provides for recovery 
of any sum “due as rent from a person” 
to a Zila Parishad in respect of land 
vested in or entrusted to its manage- 
ment. Here also we think that the word 
“person” is used in the wider sense, for 
land vested in or entrusted to the 
management of the Zila Parishad may te 
let out not only to a physical person but 
also to an artificial person. 

9. To sum up, various provisions 
of the District Boards Act as well as 
the Zila Parishads Act clearly show that. 
the word “person” in the provisions deal- 
ing with taxation refers not only ‘to a 
physical person but also to an artificial 
person like a company. 

10. The other argument also can- 
not be. accepted. The argument is 
developed in this way: the company is 
an inanimate being. Certain provisions 
in Chap. VI of the District Boards Act 
indicate that only a human being. is to 
be assessed. The argument is rested on 
the use of the pronoun “he” in those sec- 
tions. It is said that the pronoun “he” 
may include “she” but cannot include 
‘it.’ The reasoning already given for 
rejecting the first point will necessarily 
lead to the rejection of the second point. 
For if the word “person” includes a 
company also. as we have already held, 
then the pronoun “he” should be con- 
strued to include the pronoun “it” also. 
Ordinarily, there is no difficulty in in- 
cluding the pronoun “it” in the pronoun 
the”, “He” and “it” are sometimes in- 
terchangeably used for inanimate and 
beings. 

11. There is no force in this peti- 
tion and accordingly it is dismissed. 

Petition dismissed, 
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(A) U. P. Muslim Wakfs Act (13 of 
1936), S. 56 — Appointment of Mutwalli 
— Jurisdiction of Wakf Board. 


Where there was a dispute regarding 
mutwalliship and although plaintiffs 
claimed to be Khadims, they were unable 
to prove their descent from the original 
Khadim, nor was "there any deed of wakf, 
the Board of Wakf has jurisdiction to 
appoint any person as the Mutwalli of 
the Dargah, (Para 24) 

(B) Civil P. C. (1908), O. 20. R. 6 — 
Contents of decree—Where all the neces- 
sary and relevant documents were taken 
into ernsideration by the lower appellate 
Court but it did not specifically mention 
certain documents, it does not vitiate the 
judment for that reason, (Para 25) 


(C) Civil P, C. (1908), S. 100 — Find- 
ings of fact — Where both the lower 
Courts had found that the plaintiff’s case 
was based on inheritance of Khadimship 
and that they were not descendants of 
the original Khadim those are the find- 
ings of fact binding on High Court in 
second appeal. (Para 26) 

{D} Civil P. C. (1908), O. 6, R. 2 — 
Pleadings — Custom or usage on which 
plaintiff bases his claim must be aetually 
pleaded. AIR 1961 SC 1374, Rel. on. 

(Para 27) 

Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1374 (V 48)= 
1962-1 SCR 470, Salig Ram v. 


Munshi Ram 27 
(1931) AIR 1931 Lah 379 (V 18)= 

32 Pun LR 867, Haji Ali Md. v. 

Anjuman-i-Islamia 11 


K. C. Saxena, Inamul Haq and S. J. 
Hyder, for Appellants; Bashir Ahmad 
and N, A. Kazmi, for Respondents. 


JUDGMENT:— This is an appeal by 
the plaintiffs arising out of a suit for 
possession of a Dargah known as Dargah 
Khawaja Karak situate in a village near 
Kara. The plaintiffs also sought a dec- 
laration that they are the lawful Khadim 
mutwallis of that Dargah. 

2. The plaintiffs case was that 
Hazrat Khawaja Karak was a well known 
Sunni Muslim saint and that his Dargah 
is visited by pilgrims throughout the 
year and that one Babu Shah Qalandar, 
who was the predecessor of the plaintiffs, 
was the Khadim of the Dargah, and that 
after Babu Shah Qalandar his descend- 
ants held the office of khadim and had 
been managing the affairs of the Dargah 
Paragraph No. 3 of the plaint may be 
reproduced because the learned counsel 
for the appellants have based their main 
contention on that paragraph. Paragraph 
No, 3 of the plaint reads as follows:— 

“That. ever since the time of the 
aforesaid Babu Shah Qalandar the plain- 
tiffs and before them their predecessors 
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having held the office of Kha-lifa and 
Khadims have been managing and look- 
ing after the Khandah, mosque and other 
buildings within the Ahata of the Dargah 
detailed ‘at the foot of the plaint of the 
said saint and the annual ‘Urs’ also which 
is held on the 2nd day of the Hijri month 
of Rajab has been held under their 
management and control and the Sheerini, 
nazar and Chadar (Le, sweet, offerings 


and sheets) that the pilgrims (Le. the- 


Zaerren) offer were taken and appro- 
priated by them in their own right as 
Khalifa and Khadim and the arrange- 
ment of light in the Khanqah and mosque 
and their maintenance has been done out 
of the proceeds thereof.” 


3. The plaintiffs’ case further was 
that four villages ie. Sultanpur Khwaja 
Karak, Tilokpur, Roop Narainpur and 
Chak Narainpur Bengali were the sub- 
ject matter of the wakf for the up-keep 
of the Khanqah and that Syed Shah 
Neyaz Ashraf, defendant No. 5, and Syed 
Badrul Hasan, defendant No. 6, and their 
predecessors were mutwallis of the wakf 
of the four villages but they had no right 
to manage the Dargah nor.. were they 
entitled to the offerings made in the 
Dargah and they were also not in pos- 
session of the same. According to the 
plaintiffs, defendant No. 5, Syed Shah 
Neyaz Ashraf had filed a suit (suit No, 14 
of 1945) against the Sunni Central Board 
of Wakf in the court of the Civil Judge 
Allahabad praying for a declaration that 
the four villages did not constitute a 
wakf but were the personal property of 
the plaintiffs of that suit. The plaintiffs 
of the suit out of which the present ap- 
peal has arisen had contested that suit 
and that suit was ultimately dismissed 
and the four villages were held to be 
wakf property. 


It was further stated by the plain- 
tiffs that there were proceedings under 
Section 145 of the Code of Criminal Pro- 
cedure between the parties and ‘the learn- 
ed Sub-Divisional Magistrate, by his order 
dated 2nd September 1950, ordered the 
Dargah to remain attached under Sec- 
tion 146, Criminal P, C. as it was not 
possible for. him to decide which party 
was in exclusive possession and further 
directed the parties to get their title 
decided in a proper court of law. Against 
the ‘order of the learned Sub-Divisional 
Magistrate a revision was filed before 
the learned Sessions Judge, Allaha- 
bad, and the learned Sessions Judge agre- 
ed with the learned Magistrate that ques- 
tion of the possession of the Dargarh was 
difficult to be decided in the circum- 
stances of the case. The learned Sessions 
Judge also directed the parties to go to 
the civil court. In the meanwhile the 
U. P. Sunni Central Board of Wakf ap- 
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A. 1. Be 


pointed defendant No. 5, Syed. Shah 
Neyaz Ashraf, as mutwalli of the Dargah 
under Section 56 of U. P. Muslim Wakf 
Act No, 13 of 1936 and also: appointed 
defendants Nos. 2 to 8 as members of the 
Committee of the management of the 
Dargah, The plaintiffs alleged that those 
arrangements were illegal and without 
jurisdiction and the plaintiffs being the 
Khadims of the aforesaid Dargah were 
the only rightful persons entitled to the 
management of the Dargah and to the 
offerings made at the Dargah. 


4, Defendant No. 1, Sunni Cen- 
tral Board of Waki, hereinafter called the 
Board, and Syed Shah Neyaz Ashraf 
defendant No. 5, filed a joint written 
statement and a similar written state- 
ment was filed by defendants Nos. 2, 6 
and 7. In defence it was admitted that 
the four villages referred to in the plaint 
were wakf property and were meant for 
the maintenance of the Dargah Khwaja 
Karak. It was placed that defendants 
Nos, 5 and 6 and their predecessors were 
mutwallis and Sajjadanashins of the 
Dargah. It was also pleaded that the 
plaintiffs were neither the descendants of 
Babu Shah Qalandar nor was Babu Shah 
Qalandar the mutwalli of the Dargah and 
it was further denied that plaintiffs were 
either khadims or mutwallis ‘of the 
Dargah. It was further pleaded that the 
suit was barred under Section 26 of the 
Specific Relief Act and was also barred 
by limitation and by the principles o 
estoppel and acquiescence. z 


5. The learned Additional Munsif, 
Allahabad, believed the plaintiffs’ case and 
held that the plaintiffs were the descend- 
ants of Babu Shah Qalandar and that 
the ancestors of the plaintiffs were in 


- possession of the Dargah in dispute, The 


trial court also held that the possession 
of defendant No, 5, Syed Shah Neyaz 
Ashraf or of his predecessors. of the 
Dargah was doubtful. According to the 
trial court it could not be said that the 
defendants or their ancestors ever manag- 
ed the Dargah'in suit. The trial court 
was of the opinion that under Section 56 
of the U. P. Muslim Wakfs Act No, 13 
of 1936 the Wakf Board could appoint 
a new mutwalli only when there was a 
vacancy in the Tauliyat or when there 
was no one competent to be appointed 
as mutwalli in accordance with the terms 
of the deed and since the plaintiffs were 
in possession of the Dargah in dispute 
prior to the appointment of Syed Shah 
Neyaz Ashraf there was no vacancy in 
the office of mutwalliship. . The trial 
court was further of the opinion that the 
plaintiffs did not claim right of mutwalli- 
ship by inheritence but they claimed it 
on the basis of being khadims of the 
Dargah and the Board could not appoint 
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Syed Shah Neyaz Ashraf as mutwalli 
` over the plaintiffs who were sitting mut- 
wallis by virtue of their being khadims 
of the Dargah. The trial court also held 
that from oral evidence it was evident 
that Syed Shah Neyaz Ashraf was not 
appointed as sajjadanashin of the dis- 
puted Dargah by pilgrims assembled or 
by any congregation and on these find- 
ings decreed the plaintiffs’ suit for dec- 
laration and possession. 

6. In appeal by the defendants the 
lower appellate court framed the follow- 
ing three points for determination in the 
appeal: — 

1. Whether plaintiffs are the Khadim 
Mutwallis of the Dargah in dispute as 
alleged? Or whether defendant No. 5. 
Shah Ashraf appellant is a de jure mut- 
walli of the Dargah having been validly 
appointed by the Sunni Central Board 
of Wakf, appellant? 

2. Whether the suit is barred by 
Sections 65 and 75 of U, P. Muslim Wakf 
Act No. 16 of 1960? 

3. Whether the suit is barred by 
time? 

Te The lower appellate court held 
that in view of the judgment of civil suit 
No. 14 of 1945 the property in dispute 
was held to be wakf liable to be managed 
by the Board vide Ex. A.7. The lower 
appellate court further held that Khwaja 
Karak was a Sufi which went to show 
that his family members could not be 
Shias and that the plaintiffs in no way 
appeared to be connected with Khwaja 
Karak by any relationship. According to 
the lower appellate court the wakf in 
dispute was a Sunni wakf. The lower 
appellate court was of the opinion that 
there was dispute regarding mutwalli 
rights as is clear from the fact that there 
were proceedings under Section 145 of 
the Criminal Procedure Code and, 
as such, the Board had jurisdiction 
to appoint a mutwalli because there was 
a vacancy in the office of mutwalli, The 
lower appellate court further held that 
the plaintiffs based their claim of mut- 
walliship on the basis of inheritance 
from Babu Shah Qalandar but they had 
failed to prove themselves -the decend- 
ants of Babu Shah Qalandar. The follow- 
ing observations of the lower appellate 
court are relevant and may be quoted as 
follows:— 

"It has to be remembered that no 
written pedigree is to be found connect- 
ing the plaintiff with Baboo Shah 
Qalandar who existed in the hoary past 
and having perused the evidence of the 
plaintiffs’ witnesses on the point of 
pedigree Y am of the view that their testi- 
mony is vague and general and it would 
be a travesty to justice to conclude from 
their evidence that the plaintiffs are 
decendants of Shah Qalandar,” 
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8. The lower appellate court held 
the plaintiffs had miserably failed to 
establish that they were descandants of 
Babu Shah Qalandar and hence their plea 
that they had become khadim mutwallis 
by inheritance was false. The lower ap- 
pellate court also held that defendant 
No. 5, Syed Shah Neyaz Asharaf was a 
validly appointed mutwalli and that the 
plaintiffs could not question the valid ap- 
pointment of Syed Shah Neyaz Ashraf as 
mutwallis by the Board. Accordingly, 
the lower appellate court allowed the 
appeal of the defendants and set aside 
the judgment and decree of the trial 
court, 

9. Feeling aggrieved by the judg- 
ment and decree of the lower appellate 
court the plaintiffs have come up in se- 
cond appeal to this Court, 


10. I have heard Sri S. J. Hyder, 


Sri Inamul Haq and Sri K. C. Saxena 


learned counsel appearing for the appel-- 
lants and Sri Bashir Ahmad and Sri N. A. 
Kazmi, learned counsel appearing for the 
defendants respondents. 

11, Before mentioning the conten- 
tions raised by the learned counsel for 
the parties it is necessary to state how 
the word ‘khadim’ has been interpreted 
judicially. In Haji Ali Md. v. Anjuman- 
i-Islamia, AIR 1931 Lah 379 a Division 
Bench of Lahore High Court defined 
‘khadim’ as follows:— 

“Nor ‘should the word ‘Khadim' be 
interpreted to mean a servant, since it 
is a mode of describing the peculiar re- 
lationship which exists between a spiri- 
tual perceptor and his disciple.” 

12, Mutwalli has been defined in 
Section 3, sub-section (3) of the U. P. 
Muslim Wakfs Act, 1936 (Act No. XIII of 
1936) as follows:— 


=" “Mutwalli? means a manager of a 
wakf or endowment and includes an amin, 


-a sajjadanashin, a khadim. naib-mutwalli 


and a committee of management, and save 
as otherwise provided in this Act, any 
person who is for the time being in 
charge of, or administering. any endow- 
ment as such.” 

13. Mutwalli has been defined in 
Tayabji’s Muslim Law (4th Edn. at page 
490} as “the person entrusted with the 
fulfilment of the object of the wakf, and ` 
the carrying out of the directions given 
at the time of its dedication.” 

14, Mulla, in his Principles of 
Mahomedan Law (16th Edn. at page 198) 
defines Mutwalli as follows:— 

“Under the Mahomedan law the 
moment wafk is created all rights of 
property pass out of the wakif and vest 
in the Almighty. The mutwalli has no 
right in the property belonging to the 
wakf; the property is not vested in him, 
and he is not a trustee in the technical 
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sense. He is mery a superintendent or 
manager. The admissions of a mutwalli 
about the nature of the, trust are not 
binding on his successors” 

<- I5 The office of a mutwalli is iot 
hereditary. (See Mulla’s Principles of 
Mahomedan .Law '16th' Edn. page 206). 
But the office may become hereditary by 
custom. in which case the custorn should 
‘be followed. - 


. , 16, According te: ‘Mahomedan Law 
the office of a mutwalli is a secular office 
while that of a khadim or a sajjadanashin 
is a religious office. In the instant case 
the appellants. claimed ‘to be khadims 
mutwallis as is clear: from the relief 
claimed in ‘the plaintiff; In other words 
the plaintiffs. did not claim to be mut- 
wallis simpliciter. ' 

17. — The first contention of. ‘Sri. 
S. J. Hyder is that the lower appellate 
court has wrongly assumed that the wakf 
in respect of the four villages dedicated 
to the Dargah Khawaja Karak and the 
wakfs in respect of the’ Dargah were the 
same entity. The wakf: in respect of the 
four villages dedicated to Dargah Khwaja 
Karak was challenged in suit No. 14 of 
1945, Shyed Ashfaq Husain and others. 
plaintiffs versus Sunni ‘Central Board of 
Wakfs and others defe dants, and it was 
held in that suit: by’ the learned Civil 
- Judge, Allahabad, that the villages were 
wakf properties ‘ ‘attached to the Dargah 
of Khwaja Karak for its maintenance 
and performance of..the functions con- 
nected with it. first -and residue for the 
maintenance. of the plaintiffs and 
‘Khadims.” . The judgment of suit No. 14 
of 1945 is Ex. A.7,on record, 


18.- There is no: evidence on othe 
record of this appeal ito establish that 
there were two wakdis one in respect. of 
the four villages attached to the Dargah 
and. the other in respect: of the Dargah’ 
itself.: The learned counsel for the appel- ` 
lants were unable to point-out to me 
that the .wakf in respect of the four 
villages and the wakf in respect of the 
Dargah were . separate entities.. The 
Dargah Khwaja Karak was situate: in’ 
village Sulatanpur Khwaja Karak and it 
appears, therefore, that the Dargah deriv- 
ed its name from the village . itself and 
there was no sep te wakf for the 
Dargah, as urged by -learned- counsel 
for the appellants. It cannot, therefore, 
be said that the finding: of the lower ap- 
pellate court that there was only one 
wakf is, in any way, incorrect. : 


19. The learned counsel for the 
appellants next contended’ that the appel- 
lants were khadims of: Dargah Khwaja 
Karak and the finding of the lower appel-- 
.latė court to the contrary is wrong. There 
is no force in this contention. The ap- 
pellants ¢laimed to be khadims mutwallis 


“customary right to act as khasims.of the | 


-the U. P. Sunni Central Board of Wakfs 


Sunni Central Board (Seth J) ALR 


of Dargah Khwaja Karak being descen- 
dants of Babu Shah Qalandar, who was ' 
said to be a close associate of the sufi : 
saint, Khwaja Karak, but the lower ap- | 
pellate court has recorded a finding of 
fact that the appellants were unable -to 
prove that they were the descendants. of : 
Babu Shah Qalandar and hence there 
does not seem to be any force in the con- 
tention raised by the learned counsel for 
the appellants that the plaintiffs were 
the khasims as they had. descended from 
Babu Shah Qalandar, who was the first 
khasim of the Dargah, 


20. The learned counsel for. the 
appellants next contended that the plain- : 
tiffs did-not.base their claim to be the 
khadims of the Dargah only as descend-. 
ants of Babu Shah Qalandar but also on 


Dargah, The contents of paragraph No, 3 
of the plaint have already -been quoted 
in extenso above. From paragraph No. 3 
of the plaint it does-not appear to me 
that the plaintiffs relied upon any custo- 
mary right to act as khadims of the , 
Dargah. Moreover, no issue regarding 
the plaintiffs having customary right to ' 
act as khadims of.the Dargah was fram- . 
ed in the trial court and no specific 
ground -to that effect has been taken in 
the memo of appeal in this. Court. I, 
therefore, do not find any force in the 
contention of the learned counsel Tot the 
appellants. 


21. ~The last ETN of te À 
learned counsel for the -appéllants was: 
that the Board could not have appointed 
Shyed Shah Neyaz- Ashraf as mutwalli of : 
the Dargah as there was no vacancy in | 
the office of mutwalliship and the plain- ' 
tiffs were already de facto khadims mut- ' 
wallis of the Dargah and were competent 
to administer the affairs of the: Dargah. . 
According to the learned counsel for the 
appellants appointment of Shyed Shah 
Neyaz Ashraf as mutwalli of the Dargah 





_ by the- Board was without jurisdiction. 


Ex. A.10 is the -order passed by the ‘Sec- 
retary. of the Board appointing Shyed 
Shah. Neyaz Ashraf, as mutwalli-of the 
Dargah and is ‘dated. dist December 1957. 


` It reads as follows:— 


“In exercise of the power conferred 
tnnder. Section 56 of the U, P. Muslim 
Wakfs Act XIIT of-1936, the President of 


is pleased to appoint Sri Syed Shah Niyaz 
Ashr: of wakf Dargah 


af as mutwalli 
Khwaja Karak No: 112, Allahabad. He. 


will act as such- till: the Board’: ames 
otherwise.” i 


22. | Ex, A. A. 11s a certificate of | 
the Secretary of the Board and. is dated | 
17th October 1963 and reads-as follows: | 

“This is to certify that- the wakf | 
relating to Dargah -Hazrat Khowàja Karak | 
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situate at Qasba Karak Distt.. Allahabad 
is entered as a charitable wakf governed 
by the U. P. Muslim Wakf Act No. XVI 
of 1960 at No. 112 Allahabad in this office 
under the mutwalliship of Syed Niaz 
Ashraf. Villages Sultanpur Khowaja 
Karan. Roopnarainpur Goriaun, Narain- 
pur Bengali, Tilokpur and Sewad Khat 
Kara are recorded as wakf properties 
attached to this wakf. The said wakf was 
also published in the U. P. Government 
Gazette (supplement) dated 26-2-1947.” 


23. Section 56 of the U. P. Muslim 
Wakfs Act, 1936 deals with appointment 
of mutwallis and reads as follows:— 

“When there is a vacancy in the office 
of mutwalli of a wakf and there is no 
one competent.to be appointed under the 
terms of the deed of wakf, or where the 
right of any person to act as mutwalli 
is disputed, the Central Board may ap- 
point any person to act as a mutwalli 
for such period and on such conditions 
as it may think fit.” 

24. It has already been stated 
above that there were proceedings under 
Section 145 of the Code of Criminal Pro- 
cedure between the parties in respect of 
the Dargah. Thus, it is obvious that 
there was a dispute regarding mutwalli- 
ship and since the appellants claimed to 
be khadims and mutwallis of the Dargah 
as descendants. of Babu Shah Qalandar 
and since they were unable to prove 
their descent from Babu Shah Qalandar 
there was obviously a vacancy in the 
office of the mutwalliship and there being 
no deed of wakf the Board had full juris- 
diction to appoint Syed Shah Neyaz 
Ashraf as the mutwalli of the Dargah. 

25. The learned counsel for the 
appellants lastly contended that the lower 
appellate court has not taken into con- 
sideration some important documentary 
evidence such as Exs. 9, 10, 11 and 12, 
which are receipts of ground rent realised 
by the plaintiffs in respect of the Tehba- 
zari dues. There is no force in this sub- 
mission. All the necessary and relevant 
documents were taken into consideration 
by the lower appellate court and if the 
lower appellate court did not specifically 
mention certain documents it does not 
mean that the judgment of the lower ap- 
pellate court is vitiated for that reason. 


26. The plaintiffs pleaded a speci- 
fic case that they were khadims of the 
Dargah by virtue of being the descend- 
ants of Babu Shah Qalandar. In my 
opinion the plaintiffs neither pleaded 
custom or usage nor led evidence about 
custom or usage. Both the courts below 
found tha* tne plaintiff’s case was based 
on inheritance of khadimship from Babu 
Shah Qalandar and since the lower ap- 
pellate court has recorded a finding of 
fact that the plaintiffs appellants were 
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not the descendants of Babu Shah Calan- 
dar that finding of fact cannot be set 
aside in second appeal and is binding on 
this Court, 

27. As regards custom and usage 
they were not specifically pleaded by the 
plaintiffs in the plaint. If the plaintiffs 
based their case on custom or usage they 
should have actually pleaded custom in 
their plaint (See Salig Ram v. Munshi 
Ram, AIR 1961 SC 1374). The learned 
counsel for the appellants have taken me 
through the evidence adduced by the 
parties and I am not satisfied that the 
plaintiffs were able to establish that there 
was any special religious relationship with 
the plaintiffs and the religious preceptor, 
viz, saint khwaja Karak. 

28. - No other contention was rais- 
ed by the learned counsel for the ap- 
pellants, 


29. For the reasons mentioned 
above I do not find any force in this 
appeal which is dismissed with costs. 


Appeal dismissed. 
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R. L. GULATI, J. 

Mirzapur Electrice Supply Co. Ltd., 
Petitioner v. U. P, State Electricity Board 
Lucknow and another, Respondents. 

Civil Misc. Writ No. 3180 of 1969, D/- 
17-8-1971. 7 


Electricity (Supply) Act (1948), S. 36 
read with Sch. ODI — The relationship. 
between the State Electricity Board and 
the Electricity Supply Company is that 
of a producer and a distributor and is 
governed by mutual contract — Although 
the Act controls the ambit of Contract in 
certain respect it does not restrict the 
rights of parties to agree upon the 
manner and time of payment of price of 
electricity and to demand security to safe- 
guard the same, (Paras 4, 6) 


_ A. Kumar and S, C. Khare, for Peti- 

tioner; Standing Counsel, for Respond- 
ents. 

ORDER:— This is a petition under 
Art. 226 of the Constitution. The peti- 
tioner is a private limited company carry- 
ing on business in the name of Mirzapur 
Electrict Supply Co. Ltd, 

2. Since 1929 the petitioner held 
a licence from the State Government 
under the Indian Electricity Act, 1910, 
for supply of electricity to the towns of 
Mirzapur and Vidhyachal. The petitioner 
had its own generating plant. The first 
respondent, the U, P. Electricity Board, 
Lucknow by an order dated January 15, 
1962, directed the petitioner to close 
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down its generating station and to take 
the supply of electricity from the Board. 
The generating station was closed on 
February 20, 1962 and the Board has 
been supplying electrical energy to the 
petitioner since then. The total load of 
electrical energy which was being sup- 
plied from the Board from time to time 
has been increasing and went up about 
8,000 KVA. In June 1961 the petitioner 
demanded an increase in the load by 
LOOOK VA. The Board wrote back to the 
company saying that the increased 
demand will be met only when the peti- 
tioner delivered to the Board a duly 
signed and executed agreement, a draft 
whereof had been sent to the petitioner 
several years back. The draft agreement 
contains a clause which requires the 
company to deposit a security and says 
that this demand of the Board is wholly 
unauthorised and illegal. The company 
has prayed for a writ of mandamus dir- 
ecting the respondents to supply the 


enhanced demand without requiring the - 


petitioner to deposit the 


rupees one lac. 


3. The short ground upon which 
the petitioner objects to the deposit of 
the security is that the relationship be- 
tween the petitioner and the Board is 
governed wholly by Section 36 and Sche- 
dule IIT’ of the Electricity (Supply) Act, 
1948. There is no provision, according to 
the petitioner, in that Act authorising 
the Board to demand a security from the 
petitioner. The respondent’s case is that 
the relationship between the petitioner 
and the Board is not governed exclu- 
sively by Section 36 and Sch. III of the 
Act. The relationship should be gov- 
erned by mutual agreement and the 
Board is within its right to demand a 
_gecurity to safeguard its own interest. 
It has been stated in the counter-affidavit 
filed on behalf of the respondents that 
the monthly bill for the supply of electri- 
cal energy to the petitioner company 
comes to about Rs, 1,40,000/- and the 
Board shall be put to an additional ex- 
penditure of about Rs. 40,000 per month 
when the increase in the load is sanction- 
ed. It has been further alleged that the 
petitioner company is already in arrears 
to the tune of Rs. 7 lacs and the Board 
is not prepared to increase its commit- 
ment without safeguarding its own fin- 
ancial interest. It has further been stated 
on behalf of the respondent that under 
Section 26 of the Act Board has all the 
powers and obligations of a licensee under 
Act 9 of 1910 and the Board as a licensee 
has the power and the authority to 
~- demand a security from the petitioner 
company whose status is no better than 
that of a consumer. 

4, Now, turning to the rival con- 
tentions to me it appears that the ap- 


security of 
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proach of both sides is wrong. It is true 
that the relationship between the Board 
and the petitioner company is governed 
in certain matters by Section 36 and 
Sch, HI. Similarly the Board does enjoy 
the rights of a licensee according to the 
provisions contained in Section 26 of the 
Act. But this position does not provide 
an answer to the question that falls for 
consideration in this case. The first thing 
to be determined is as to the nature of 
the transaction between the Board and 
the petitioner company. The Board 
holds a monopoly for the production and 
supply of electricity. It is engaged in 
what is essentially a commercial enter- 


‘prise like so many State-owned enter- 


prises. The petitioner company is also 
engaged in business; its sole purpose 
being to earn profits from the business 
of supply of electricity to its consumers. 
In other words. the relationship’ between 
the parties is that of seller and purchaser 
of goods. Such a relationship is essen- 
tially governed by a contract between 
the parties. By virtue of statutory pro- 
visions already noticed above, the ambit 
of contract is controlled in certain res- 
pects: The control is two-fold. The first 
control is that the petitioner company 
cannot purchase its requirement of elec- 
tricity from any other source than the 
Board. The second control is with re- 
gard to the price. The Board cannot 
charge price higher than that is provid- 
ed in Sch. III. But that is about all. 
The Act is not exhaustive and it does not 
purport to restrict the right of the parties 
to negotiate and agree upon other vital 
conditions governing such a contract. For 
instance there is nothing in the Act which 
precludes the parties from agreeing and 
to the manner and time of the payment 
of the price of electricity. Likewise 
there is no provision in the Act which 
prohibits the parties from agreeing upon 
a condition meant to safeguard the 
mutal interest under the contract. If 
one may say so, the Board is like the 
producer of goods and the petitioner 
company is its distributor or selling agent. 
Such a relationship between the parties 
is invariably governed by a mutual con- 
tract. It is not uncommon in a transac- 
tion of this nature that the producer of 
goods takes from its distributor a secu- 
rity with a view to safeguarding the 
payment of the price of the goods suppli- 
ed and for ensuring the fulfilment of the 
other conditions of the contract. It is, 
therefore, not correct to say that the 
demand of the Board to require the peti- 
tioner company to sign an agréement and 
to furnish a security in accordance with 
one of the terms of the contract is un- 
authorised or illegal. 


5. From the counter-affidavit filed 
on behalf of the respondents it appears 
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that the monthly bill for the supply of 
electricity to the petitioner company is 
to the’ tune of Rs. 1,40,000 and the 
Board expects to incur an additional ex- 
pense of Rs. 40,000/- per month.. if the 
supply load is increased as demanded by 
the petitioner company. The petitioner 
company is already in arrears to the tune 
of Rs. 7,00,000/-. In such circumstances 
the Board, in my opinion, is perfectly 
justified in insisting that the petitioner 
company should furnish security. From 
the counter-affidavit it further appears 
that the petitioner company has already 
signed the agreement and has delivered 
- it to the Board, but it has added a note 
against Cl, 23 relating to the security. 
The note reads:— 


_ “The question of security deposit as 
demanded should be kept in abeyance, 
pending negotiation and final decision is 
reached and as agreed to by the licensee 
In due course does not arise since there 
was not a condition at the time of clos- 
ing down of generating station under the 
instruction of Government of U. P.” 


6. This note clearly amounts to 
refusal on the part of the petitioner com- 
pany to furnish the security. As has 
already been pointed out, there is noth- 
ing in the Act which prohibits the Board 
from demanding the security. It is not 
the case of the petitioner company that 
similar security is not being demanded 
by the Board from other licensees and 
the petitioner company is being subject- 
ed to discriminatory treatment, or that 
the amount of security is unreasonably 
high. In any event, the matter is en- 
tirely to be decided by the parties by 


mutual agreement and I do not see how’ 


ae Court can be called upon to inter- 
ere, 


T. The petition appears to be mis- 
conceived. It fails and is dismissed with 


costs, ` 
Petition dismissed. 
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K. B. ASTHANA, J. 


Mrs. Lynatte Caroline Maria Mans- 
ford and another, Plaintiffs-Appellants v. 
Mr. Granville Jacobs, Defendant-Res- 
pondent. 

F. A. F. O. No. 112 of 1969, D/- 16-8- 
4971 against order of S. P, Srivastava, 
Addl, Civil J. Jhansi, D/- 12-2-1969, 

Court-fees and Suits Valuations — 
Court-fees Act (1870), S: 7 (iv) (a) — 
Court-fees in cases where relief for in- 
Junction flows from relief of declaration 
— Where plaintiff prayed for declara- 
tion that he is entitled to certain extent 
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Lynatte Caroline v. Granville (Asthana J.) 
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as his share in the property and for 
permanent injunction restraining the de- 
fendant from receiving profits, interests 
etc. or from negotiating the property 
without his consent, the relief of injunc- 
tion directly flows from the relief of 
declaration -—- Hence court-fee is pay- 


able in terms of S. 7 (iv) (a). AIR 1970 
All 488, Foll. (Para 4) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 All 488 (V 57)= 
1970 All LJ 119 Chief Inspector 
of Stamps, Allahabad v. Laxmi 


arain 
(1963) ATR 1963 All 86 (V 50) = 
1961 All LJ 763, Murli Dhar v. 
Bansi Dhar 4 
(1955) ATR 1955 All 177 (V 42), 
Sri Krishna Chandraji v. Shyam 
Behari Lal 4 
(1932) ATR 1932 All 485 (V 19)= 
1932 All LJ 684 (FB), Kalu Ram 
v. Babu Lal 4 
K. N. Saxena, for Applicant; Stand- 
ing Counsel, for Respondent. 
JUDGMENT:— This is an appeal 
under Section 6-A of the Court-fees Act 
against an order of the learned Civil 
Judge of Jhansi directing the plaintiff to 
pay ad valorem court-fees on the value 
of the property involved under Sec- 
tion 7 (iv) (a) of the Court-fees Act hold- 
ing that the suit was one to obtain a 
ToN decree with consequential 
ief. 


2. The plaintiffs in their plaint 
sought inter alia the following two 
reliefs: (a) A decree may be passed for 
declaration to the effect that the plaintiff 
No. 1 is entitled to the extent of 2/9th as 
her share and plaintiff No, 2 is entitled to ° 
the extent of 1/3rd as her share and 
plaintiff No. 3 is entitled to her 1/3rd 
share in the property mentioned in Sche- 
dules A and B which being the joint pro- 
perty of the plaintiffs along with defend- 
ant No, 1 and he has po right and title 
both to receive interest, dividends or to 
negotiate or transfer the properties men- 
tioned in Schedules A and B annexed to 
the plaint alone and without the consent 
and permission of the plaintiff to the ex- 
tent of their shares. (b) A decree may 
be passed for permanent injunction res- 
training the defendant No. 1 both from 
receiving the interests. dividends or pro- 
fits or from negotiating or transferring 
the properties mentioned in Schs. A and 
B annexed to the plaint alone to the ex- 
tent of 7/9th share of the whole property 
without the consent and permission of 
the plaintiff, X 

3. The Inspector of Stamps re- 
ported that relief (b) for permanent in- 
junction was consequential to relief for 
declaration, hence court-fees payable was 
under Section 7 (iv) (a) of the Court- 
fees Act, The consequential relief for 
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injunction being incapable of valuation, 
hence the fee chargeable will- be: ad 
valorem on the value of the property 
involved. The learned Judge .accepted the 
report of the Inspector and repelled the 
contention of the plaintiff that the two 
reliefs. were independent of each other 
and the’ relief for permanent injunction 
was not dependent on the relief for dec- 
laration since relief for injunction could 
be obtained without = for. the relief 
of declaration, - 

4, The learned | counsa for the 
plaintiffs appellants relying on a Divi- 
sion Bench decision of' this Court in the 
case of Murli Dhar v., Bansi Dhar, 1961 
All LJ 763 = (AIR 1963 All 86) con- 
tended..that the view taken by the learn- 
ed Judge. of the’ court below was 
erroneous. There is no doubt in my mind 
if the tests as laid down in the’ Full 
Bench decision `of this ‘Court-in the ‘case 
of Kalu Ram v. Babu Lal, 1932 All LJ 
684 = (AIR~1932 All 485) (FB) as defined 
in Krishna Chandraji v. Shyam Behari, 
ATR 1955 All 177. were to apply, 
contention. advanced, would be tenable, 
but the recent Full Bench decision ‘of 
this -Court of seven Judges in the ‘case 
of Chief Inspector of Stamps, Allahabad 
v. Laxmi Narain,. AIR ‘1970 All 488 by a 
majority, seems to have overthrown thé 
validity of the tests culled out from Kalu 

’s case. It-has been held by the 
majority that a relief for injunction, 
though provided for in Section 7 (V-B) 
of the Court-fees'Act can yet be a con- 
sequential relief for the purposes of Sec- 
tion 7 (iv) (a) of the Act and once: the 
plaintiff seeks a declaration and an in- 


Jiunction, then if the relief for injunction 


flows.from the relief of declaration, the 
court-fee payable. would be in terms of 
Section 7 (iv) (a) of the Act. The test 
that the- relief. for injunction.could be 
claimed independently of the relief of 
declaration, no longer holds good, Once 
the. right for which a declaration is sought 
forms the basis for claiming the injunc- 
tion.. then the plaintiff will have to pay 


‘|court-fees in accordance with S. 7 (iv) (a) 


of the Act. In the instant case it is 
obvious that the very declaration sought 
in relief. (a) stands converted into the 
relief of injunction sought in relief (b). 
There does not appear, to be any escape 
from the conclusion. that the relief for 
injunction . directly flows from, the relict 
of declaration. 


5. For the reasons given above, I 
do not find any force in this appeal and 
dismiss it. Since the decision has turned 
upon the recent Full Bench of this- Court 
which was reported subsequent to the 
decision of the court below, I make the 
costs of this appeal easy, 

“Appeal dismissed. 
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AIR 1972 ALLAHABAD 130 (V 59C 30) 
. -K.-N. SRIVASTAVA, Jp © 


Amresh “Chandra Pandey, ‘Appellant: 
Firm’ Kalyan Mal Dharam _ ‘Narain’ 
Sarat. ‘Respondent. 


Second Appeal No, 4245 of 1964, Dini 
17-9-1971, against. judgment and decree! 
of B. B. ‘Lall Hajelay, ist Addl. Civil 
Farrukhabad; D/- ;4-3-1964. . 


: Contract Act (1872), Section 23. — 
Void. contracts Enforcement of. — 
If the illegal contract has been complet~ 
ed or has. been : partly performed, thë 
principle of “pari delicté” will apply. 
But if the. illegal contract has not been - 
implemented or partly performed the 
party which has received the benefit out 
of such contract will not be allowed to 
retain the benefit. (1908) ILE 35 Cal 
551 (PC) and” AIR 1959 Andh Pra 64 
and AIR 1960 SC 213 and AIR 1968 S 
534, Foll s 7 (Para. 22) 
Cases Referred: -. Chronological. Paras 
(1968) AIR 1968 sc. 534 (V 55) = 

1968-1 SCR - 805, Sita Ram v. 


Radha Bai 
(1960) AIR 1960 SC 213 (Y 47) = 
SCR 861, Kedar Nath. | 

Rai 


(1959) AIR 1959 Andh Pra 647 ; 
(V 46), Peddi Virayya v. Dop- ; 
palapudi Subba Rao 13 

(1933): AIR 1933 “All 303 (V 20) 
= 1933 All LJ 85, Nand Kishore i 
"v. Kunj Behari’ Lal - 15 

(1951) AIR 1931 All 428 (V 18) | 

3 


= 1931 All LJ 397, Puttu Lal 


Raj Narain 
(4918) 1918-2 KB 241 = 87 LJKB- 
907, Montefiore v. Menday Motor 
Components Co, Ltd, 3 
(1908) ILR 35 Cal 551 = 35 Ind a 
App 98 (PC), FPetherpermal ` a 
eras v. Muniandy Servai. w 


Agarwal, for Appellańt; K. Ci P 

ae is Respondent, 
JUDGMENT:— This is an appeal 
by the unsuccessful defendant arising out 
of the following facts. :— | 
2. - The plaintiff respondent Is a 
registered partnership firm doing busi- 
ness: at Farrukhabad. The plaintiff was 
anxious to get the agency of Churk 
Government Cement Factory, Mirzapur. 
The defendant was then a sitting M. Li 
A, from Mirzapur. Somehow or the 
other, Bhaskar Datt, a partner of the 
plaintiff .firm, got information that 
aes Chandra ‘Pandey, the defen! 
dant-appellant, being a sitting M. L. A. 
would be able’ to influence the officers 
of the factory in getting the agency for . 
the plaintiff firm. Bhaskar Datt then 
approached the defendant-appellant who 
informed Bhaskar Datt that he had acy 
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quaintance with the officers of the Ce- 
ment Factory, and that he would be able 
to procure the agency for the plaintiff 
firm. Accordingly, the defendant-ap- 
pellant handed over a letter to Bhas- 
kar Datt for Shri T. L. Mahindru, Dir- 
ector of the Factory, to help the -plain- 
i This letter did not achieve the 
desired effect. $ 


3. In June 1962, the defendant 
sent a telegram to Bhaskar Datt to see 
him at Mirzapur. Bhaskar Datt went 
to Mirzapur and then the defendant 
told him that he would have to spend 
Rs. 1500/- for getting the agency. Bhas- 
kar Datt gave the aforesaid -amount to 
the defendant, who promised to procure 
the agency for the plaintiff. After wait- 
ing for some time the plaintiff came to 
know that Amresh Chandra Pandey, 
the defendant, had fraudulently obtain- 
ed the aforesaid amount from the plain- 
tiff and had not done anything to- help 
the plaintiff in getting the agency. 


4. Thereupon, Bhaskar Datt went 
to the defendant and demanded back 
the money. The defendant told Bhas- 
kar Datt that within a very short period 
he would be able to_get the agency for 
the plaintiff. Thereafter, the defendant 
served a notice on the plaintiff with 
false allegations. 
dicated that the defendant’s intention 
‘was not to return the amount to the 
plaintiff. The plaintiff then filed a suit 
against the defendant for the recovery 
of Rs. 1509.37 paise, as detailed at the 
foot of the plaint. 

5. The defendant contested the 
suit. A number of pleas were taken 
by him and, inter alia. it was pleaded 
that Section 23 of the Indian Contract 
Act was a bar to the suit, and that the 
plaintiff was not entitled to recover any 
amount from the defendant. 


"6. The learned Munsif believed 
the plaintiff's evidence and decreed the 
suit. with costs. The lower appellate 
Court dismissed the appeal filed by the 
plaintiff with the modification that the 
suit was decreed for the recovery of Rs. 
4500/-, instead of Rs. 1509.37 paise as 
decreed by the trial court. 


rA Being dissatisfied, the defen- 
dant has filed this Second Appeal. 

8. The first point which was 
argued in this appeal by the learned 


counsel for the appellant was that the 
agreement under which Rs. 1500/- was 
paid to the defendant-appellant was 
against public policy and was opposed 
to the provisions of Section 23 of the 
Indian Contract Act, and, therefore, the 
plaintiff was not entitled to recover the 
amount from the defendant. He con- 
tended that the very object of the 


This notice clearly in-. 


a 
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agreement was illegal in so far as- the 
Plaintiff wanted the defendant to exer- 
cise undue influence on the officers of 
the Churk Government Cement Factory 
in illegally procuring the agency for the 
plaintiff, and as this amount of Rupees 
1500/- was passed on for the above ille- 
gal object, therefore, the plaintiff was 
not entitled to the return of that 
amount, 


9. There is no dispute about the 
fact that the plaintiffs approached the 
defendant to exercise influence over the 
officers and the Director of the Churk 
Cement Factory in procuring the agency 
for the plaintiff and that it was illegal 
and against public policy. But, the ques- 
tion is as to whether the defendant can 
successfully take this plea in resisting 
the plaintiff’s claim for the recovery of 
Rs. 1500/- which the plaintiff paid to 
the defendant. : 


_ 10. In support of their respec- 
tive claims, a number of decisions of 
Supreme Court and other High Courts 
were cited by both the parties. I pro- 
pose to deal with these decisions to 
find out as to how far the defendant 
can resist the claim of the plaintiff on 
the plea that the agreement was ille- 
gal and opposed to public policy. 

11. The first decision which was 


cited on behalf of the appellant was 
Montefiore v. Menday Motor Compo- 
nents Co. Ltd., 1918-2 KB 241. In this 


ease it was held that the contract on 
which the suit was based was illegal 
and void and contrary to public policy. 
While dealing with this matter it was 
observed: 

_ "A contract may be against public 
policy either from the nature of the 
acts to be performed or from the nature 
of the consideration. In my judgment it 
is contrary to publie policy that a per- 
son should be hired for money or 
valuable consideration when he has 
access to persons of influence to use 
his position and interest to procure a 
benefit from the Government.” 


12. In this view of the matter, 
there can be no doubt nor was it dis- 
puted by the parties that the agree- 
ment for procuring an agency for the 
plaintiff by putting undue and illegal 
influence on the officers of the Churk 
Cement Factory was void and illegal, 
and it was an agreement against pub- 
lic policy. 

13. The next case cited on behalf 
of the appellant was Puttu Lal v. Raj 
Narain, AIR 1931 All 428. In this case 
a suit was filed for the recovery of 
Rs. 28/- as principal and interest from 
the defendant. It was held as below: 

“Any traffic or bargain relating to 
public office is opposed to public policy 


- been laid down in the cases 
not think ` it 
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upon the. obvious. principle that . any 
agreement relating to such traffic or 
bargain is calculated to prejudice the 
interest: of the public by: obstructing or 
interfering with ‘the selection in office 
of the most competent.. person. The 
agreement which; is sought to be 
forced. in this case obviously infringes 
this principle.” . 


14. In this. case, the agreement 
was that Raj Narain ` would pay to 
Puttu Lal Rs. 8/-: annually during the 
continuance of Raj Narain as Lambar- 
dar in consideration of Puttu Lals with- 
drawing his application for ‘lambardar- 
ship. In the aforesaid’ case, the illegal 
act had been committed and completed. 
It was, therefore, held that under that 
ilegal contract which had been ‘com- 
‚pleted, a suit for-the recovery of any 
amount due under that: Seecrent could 
- not be maintained. 

15. The third . case cited 


: on 
- behalf of the «appellant was 


Nand 


Kishore v. Kunj -Behari Lal, AIR 1933’ 


case: there was an 
litigation 


All 303. Im this 
agreement to carry out the 
with the -object of delaying a certain 
execution case. The object.- of the 
agreement had been ‘fulfilled and, 
therefore, it was. held that the agree- 
ment being contrary, to the provi- 
sions of Section 23 of the Contract Act, 
the suit was ‘not maintainable.. 


-16. A ‘number of other decisions 
of different High ‘Courts were also cited 
on behalf of the appellant, but they 
laid down the same principle which has 
discussed 
above. Therefore, I do 
necessary to., disċuss these cases. - 

17. ` On behalf of the respondent, 
reliance was placed. on a Privy Coun- 
cil case ‘in Petherpermal Chetty v. 
Muniandy Servai,' TLR: 35 Cal 551 (PC). 
In this case it was held as below: i 


: "Very ‘often the overt act is but 


one of the many steps necessary to the © 


accomplishment of the illegal purpose, 


and may, in itself, beicomparatively in- _ 


significant and harmless; ‘but to enable 


. a- fraudulent confederate to retain pro- 


perty transferred to him, in order to 
effect a fraud. the contemplated fraud 
must, according to the authorities, be 
effected. Then and then alone, does ‘the 
fraudulent grantor, or giver, lose the 
. right to -claim the aid of the law ‘to 
recover the Pv, he has parted 
with.” 


18. The Pee Pradesh High 
Court in Peddi Virayya v. Doppalapudi 
Subba Rao, AIR 1959 Andh Pra 647. 
It, was held as below: 

“On this premises, the contract en- 
tered into between the Ist defendant 
and the plaintiff for making purchases 


en- . 
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of tobacco is illegal, being prohibited: 
by .the relevant sections of the. Act, the 
true legal. position has to be appreciat- 
ed. It is now well settled that’a party. 
to an illegal contract cannot invoke the! 
aid of a Court to have such a -contracti 
carried into effect as law will not, 
tolerate any party to violate any. moral 
or illegal duties, As a corollary from this’ 
principle, if money is advanced for a pur-. 
pose which is either opposed to morals or: 
law or in furtherance of © an “illegal, 
stransaction such advance is not recover-' 
able having regard to the maxim ` ex 
turpi causa non oritur actio. But. this is, 
- subject ‘to an exception. The law allows 
locus poenitentiae. So before fraud or 
an -illegal purpose is carried out, the 
money may be recovered from the per- 
son to whom it was.advanced. But the 
Court will not render any assistance in 
the recovery of the money if ‘there is 
even a part. Peformance of ‘the illegal : 
contract.” ` 


19. The same law was Jaid down 
by the Supreme Court in Kedar Nath 
Motani v. ‘Prahlad Rai, AIR 1960 SC 
It was observed in this ‘case as 


below:— g 


“The correct “position in ian in our 
opinion, is that what one has to see is 
whether, the illegality goes so much to 


- the root of the matter that the plain~ 


tiff cannot bring his action without, re- , 
lying upon the. illegal transaction into 
which he had entered. If the illegality, ’ 
be trivial or venial. as stated by Willis- 
ton and the plaintiff is: not required to 
rest his case upon that illegality then 
public policy demands that the defen- 
dant should not be allowed to take ad- 
vantage of the position. A strict: view, 
of course, must be taken of the -plain- 
tiffs -conduct, and he should not bd 
allowed to circumvent the illegality by 
resorting to some subterfuge or by mis- 
stating the facts. If, however, the mat- 
ter is clear and the illegality is not re- 
quired to be pleaded or proved as part: 
of the cause of action and the, Plaintiff 
recanted before the, illegal purpose was 
‘achieved, then,- unless it be of such a 
gross nature as to outrage the conscience 
of the Court, the, plea of the defendant 
should not prevail.” 


20. Similar view was taken by 
the Supreme Court’ in Sita Ram v] 
Radha Bai, AIR ‘1968 SC 534. 


21. Thus from the perusal: of the 
above decisions, a clear picture. which 
emerges is. that. a contract which is 
opposed to law or is against public 
policy cannot be enforced, and that aş 
a. corollary for .the’ same any. benefit 
derived by one of the parties to the 
contract cannot be enforced on: the prin; 
ciple of “pari delicto.” 
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22. But, there are certain excep- 
tions to this view. The first exception 
is that if under an ilegal contract a 
party has received benefit it should not 
be allowed to retain it, provided fraud 
has not been completed or the illegal 
contract has not been partly performed. 
If the illegal contract has been complet- 
ed or has been partly performed, the 
principle of “pari delicto” would apply. 
But, if the illegal contract has not been 
implemented or partly performed, the 
court will look at disfavour a person re- 
taining the benefit out of that contract 
which has not been completed or part- 
ly performed, 


23. In the instant case, the con- 
tract was certainly illegal. . There can 
be no doubt about it that getting an 
agency through the good office of a 
Member of the Legislative Assembly by 
putting influence through him on the 
officers concerned, was certainly against 
public policy. But, as this illegal con- 
tract had not been completed or part- 
ly performed, therefore, in the inter- 
ests of justice the defendant appellant 
cannot be permitted to retain the bene- 
fit which he unlawfully and illegally 
derived by extending false hopes to the 
plaintiff that he would succeed in getting 
the agency for the plaintiff. 


24.- The defendant holding a 
very responsible public office should 
have thought twice before duping the 
plaintiff or obtaining Rs. 1500/- from 
him fraudulently and on false represen- 
tation, when the defendant-appellant 
knew full well that he had no influ- 
ence over the officers of the Churk 
Cement Factory and even if he had any 
such influence it was illegal and im- 
moral for him as a Member of the Le- 
gislative Assembly to take money from 
a person and to bring pressure on the 
officers in doing something which was 
not legal. Not only this, when the 
plaintiff came to know that the defen- 
dant had duped him of the money by 
making false promises, he approached 
the defendant. but the defendant put 
the matter by extending another false 
hope to the plaintiff that the plaintiff 
would get the agency within ten days. 
This time was gained by the defendant 
only to concoct some false story so that 


-he might not be able to part with the. 


amount of Rs. 1500/- which he had 
illegally obtained from the plaintiff. 
With this end in view, the defendant- 
appellant sent a false notice to the plain- 
tiff hoping that on receipt of the notice, 
the plaintiff might become silent. But, 
this notce did not have its desired effect 
and the plaintiff brought the suit. 


25. After going through the en- 
tire evidence, I have not the least hesi- 
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tation in saying that the entire con~ 
duct of the defendant-appellant as a 
Member of the Legislative Assembly 
was highly reprehensive and not be 
fitting the position which the defendant~ 
appellant was then holding. As a rex 
presentative of the public, it was expect- 
ed of the defendant to have conduct~ 


ed himself in a manner befitting his 
position and not to become overnight 
rich by indulging in activities like the 


one of which the present appears to be 
an instance. In this view of the mat- 
ter, I am definitely of the opinion that 
the law cannot help the defendant in 
Tetaining the benefit out of the illegal 
contract by raising the plea that the 
contract was illegal. The plaintiff was 
entitled to the refund of the amount 
E he aR to the defendant.. 


the result, the appeal 
fails” oe is per dismissed with costs. 
Appèėal dismissed. 
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Adarsh Kanya Uchchattar Madhya- 
mik Vidyalaya, Kanpur, Petitioner v. 
The State of Uttar Pradesh and others, 
Respondents. 


Civil Misc. Writ No. 2815 of 1970, 
D/-13-9-1971. 


(A) Constitution of India, Article 
226 — Principles of natural justice — 
Even though the Government did not in- 
form whether or not the time asked 
for by the President of an educational 
institution to file a reply to the show 
cause notice for appointment of an ad- 
ministrator for that institution has been 
granted, it was open to the President to 
submit his explanation when the Gov- 
ernment actually took the action under 
Paragraph 20 of the Scheme of Ad- 
ministration made under Section 16-A 
of the U. P. Intermediate Education Act 
(2 of 1921) by appointing the adminis- 
trator after seven months from the date 
of notice. Hence it could not be said 
that no adequate opportunity to show 
cause was given against the appointment 
under Proviso (b) to Paragraph 20. 

(Para 4) 

(B) Education — U. P. Intermediate 
Education Act (2 of: 1921), Section 16-A 
— Scheme of Administration made 
under Paragraph 20 — Paragraph 20 of 
the scheme which provides for the ap- 
pointment of an Administrator is be- 
yond the scope of the Section ae A. 

(Para 7) 

Section 16-A (6) places limitation 

on the scope of the scheme which is to 
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provide a procedure? and- norms for 
managing the affairs ; of the administra- 
tion by the management and is not in- 
tended to make provision against the 
mismanagement ` by | the Management. 
Hence Paragraph 20) lis inconsistent and 
repugnant to the -Act. (Para 7) 

(C) Education = U. P. Intermediate 
Education Act (2 of | '1921); Section 16-D 
(4) — The. appointment of Admi ~ 
‘tor under Paragraph’ 20 of the Scheme 
of Administration cannot be construed 
as an appointment of an Authorised 
Controller: under the: section, “(Para 9) 


If the State Government: has power 
of making appointment under ” some 
provision of law- and' if the appointment 
bas been made under. a 
sion which is not applicable, the `àp- 
pointment should be attributed to the 
appropriate provision, but this rule can- 
not be invoked in à case where Section 
16-D (4) itself provides for appointment 
of the Authorised Controller with limit- 
ed powers and Paragraph 20 as made 
under Section 16-A envisages the ap- 
pointment ` of an - Administrator with 
_ very wide powers. Section 16-D (4) 
enables appointment: of the Authorised 
Controller after some preliminaries have 
been gone through whereas none of the 
preliminaries appear’ in Paragraph 20. 
Thus the condition ‘precedent and the 
nature of power are’ so different in the 


ease of an Authorised Controller and > 


of an Adiminstrator that it is umreason- 
able to construe the Administrator as 
an ‘Authorised — Controller under the 
section. (Para 9) 


(D) Education —: U. P. Intermediate 
Education Act (2 of'1921), Section 16-D 
— Paragraph 20 of ithe Scheme of Ad- 
ministration is ultra vires the Act as it 
provides alternative i remedy which is 
more stringent - and | inconsistent with 
the express remedy provided by the 
Section 16-D ofthe Act, in case of mis- 
Management as well as in emergent 
situations. ` (Para 6) 


A. Kumar and ‘S. č. ‘Khare, for 
Petitioner; Standing Counsel, for Res- 
pondents. .. 

- ORDER :—Thė petitioner is an edu- 
cational institution for teaching and tra- 
ining girls for the High School Exami- 
nation of: the Intermediate Education 
Board. The scheme of Administration 


made under Section: 16-A of the Inter-. 


mediate Education Act relating to-.the 
petitioner institution as approved by the 
Director, provided . in paragraph 20 what 
is described as, “Emergency Provision’ 
as follows :— 


(1) When the State Government Is 
ef the opinion that. circumstances have 
arisen which have ‘rendered it. impos- 
sible to carry on properly thé administra- 
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different provi- 


. notice: 
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tion of tbe school/college in the normal 
e it may appoint: an. administra- 


.. Provided that no such Administra- 
tor shall be appointed except: 

(a) on the recommendation of the 
Committee, or 


(b) on the recommendatiod of- the 
‘Director of Education and after allow- 
ing the President an opportunity to, 
submit a written ‘explanation against the 
said recommendation. 


(2) Upon -such- spe being 
made the Committee and all the office- 
béarers shall ‘stand suspended and all 
read powers and functions shall vest in 

Administrator except that he will 
a have the authority ‘to take loan for . 
or on behalf of the Society or School/ 
College or to transfer any immoveable 
property thereof.” -.- 
The remaining sub-paragraphs of para- 
graph- 20 are not material, | 


; 2. Purporting to act- under the 
said paragraph 20 the State Govern- 
ment issued -a notice to the President 
of the petitioner institution on the 29th 
April, 1969, calling upon him to show 
cause why an administrator should not 
be appointed. The- notice set out 
fifteen charges of mismanagement `of the 
institution which led to the issue -of the 
notice. At this time a writ petition 
filed by-the petitioner institution chal- 
order withholding the 
grant-in-aid to the institution was 
pending in the High Court, suits insti- 
tuted by some teachers of the institu- 
tion were also pending in a subordinate 
Civil Court. It is the petitioner’s case 
that the writ petition as well as the 
Civil suits involved questions which -had 
relevance to the charges mentioned in 
the notice. The petitioner institution 
wrote to the State Government: on the 
14th May, 1969, that as many common 
questions arose:in the aforésaid pend- 
ing litigations and in the charges set 
out in the notice, he apprehended that 
he. -would be committing contempt of 
court if he offered comments and ex- 
planations of the charges and hence he 
should not. compelled to reply to the 
notice. In the. two Annexures to the 
representation, a table ‘was. attached 
containing a comparison of the allega- 
tions the charges as well as the aver- 
ments made in the pending writ peti- 
tion and the pending civil suits. The 
State: Government informed the peti- 
tioner on the 14th November, 1969, that _ 
the pending litigation did not. in. any 
way preclude the President from giy- 
ing explanation to the charges in the 
The Civil suit filed by the 
teachers was withdrawn on the 14th 
November, 1969, but a fresh suit was 
filed by another teacher on. the 18th 
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November, 1969. On the 24th Novem- 
ber, 1969, the President again wrote to 
the State Government pointing out the 
aforesaid facts and asking for fifteen 
days’ time to file a reply which he was 
not prepared to do due to fear of .con- 
tempt of Court. No reply was sent by 
the State Government to this represen- 
tation but on the 8th June, 1970, the 
State Government made an order ap- 
pointing an Administrator. 


3. The petition, impugns the ap- 
pointment of the Administrator on two 
grounds, namely. that the petitioner was 
not given adequate opportunity to show 
cause against the appointment as pro- 
vided under proviso (b) to paragraph 20 
(1) of the Scheme of Administration 
and that the said paragraph 20 is ul- 
tra vires if it is construed as provid- 
ing for appointment of an administra- 
tor in the event of mismanagement of 
the institution., 


4. The first ground does not 
impress me. By his representation dated 
the 14th November, 1969, the President 
of the institution asked for fifteen days’ 
time to file a reply to the notice if the 
reply did not amount to contempt of 
court. A grievance was made that the 
State Government did not inform the 
President whether time was or was not 
granted to file the reply as prayed. It 
will be observed that the final order of 
the State Government appointing the 
Administrator was made on the 8th 
June, 1970. i.e., nearly seven months 
after the representation of the Presi- 
dent. Even if the President did not 
receive intimation that time was or was 
not granted, it was open to the Presi- 
dent to send his explanation as stated 
by him. He had ample time to make 
his submissions and it cannot be said 
that he did not have adequate opportu- 
nity to show cause against the notice: 


5. As regards the second ground, 
the learned counsel for the petitioner 
argued that paragraph 20 of the Scheme 
of Administration has in fact to be 
read with paragraph 19 and the appoint- 
merit of Administrator under paragraph 
20 is contemplated if an emergency 
arises in situations relatable to para- 
graph 19. Paragraph 19 reads thus :— 


“(1) Any dispute -as to whether a 
person has been duly chosen to be a 
member or office-bearer shall be re- 
ferred to the President whose decision 
thereon shall be final. 

Provided that when the dispute re- 
lated to the. President the same shall 
be referred ta the Regional Inspectress 
of Girls Schools, whose decision thereon 
shall be final. 3 

.{2) The President or the Regional 
Inspectress of Girls Schools as the case 
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may be may order as to who shall dur- 
ing the pendency of the dispute exer- 
cise and discharge the powers and 
functions appertaining to the office to 
which the dispute relates.” 

I find it difficult to accept the argument 
that paragraphs 19 and 20 deal with the 
same situation. Paragraph 20 envisages 
the appointment of an Administrator 
where “circumstances have arisen which 
have rendered it impossible to carry on 
properly the administration of the 
School/College in the normal manner.” 
The word “properly” indicates that a 
resort to paragraph 20 is not restricted 
to the period in which the dispute under 
paragraph 19 is under consideration. 
Paragraph 20 stands by, itself and ap- 
plies to all situations where proper ad- 
ministration of the institution in the 
normal manner has become impossible. 


_6. The learned counsel for the 
petitioner argued that if that be the 
view, paragraph 20 is ultra vires being 
inconsistent with the Scheme of the 
Intermediate Education Act (hereinafter 
referred to as “Act”). It was pointed 
out that Section 16-D of the Act pro- 
vides for the appointment of an Au- 
thorised Controller where the affairs of 
the institution are being mismanaged or 
where the management of the institu- 
tion has persistently failed in the per- 
formance of its duties. The scheme of 
the section is that the Director of Edu- 
cation can direct the management to 
remove any defect or deficiency found 
on inspection of the affairs of the in- 
stitution or otherwise and if the mana- 
gement fails to comply with any of his 
directions, the Director can after con- 
sidering the explanation or representa- 
tion of the Management recommend to 
the State Government the appointment 
of an Authorised Controller if the atf- 
fairs of the institution are mismanaged or 
the management has failed persistently 
in the performance of its duties. The 
authorised Controller is competent to 
five directions to the Management to 
carry on its affairs in accordance with 
his directions and if the management 
has not complied or refused to carry 
out the directions of the Authorised Con- 
troller, the Authorised Controller, with 
the previous approval of the State 
Government can take over the manage- 
ment of the institution to the exclusion 
of the Management. 


It is contended that the Act thus 
makes adequate provision to deal with 
a situation of mismanagement of the 
affairs of the institution and it would 
not be the function of the Scheme of 
Administration to substitute for or add 
to. these provisions of the Act. In my 
opinion the argument is sound. Since 
the Act itself provides for the remedy 
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against - the mismanagement of the in- 
stitution, the scheme , of Administration 
cannot create another alternative re- 
medy “inconsistent with the express re- 
medy provided by the Act, moreover, 
the remedy provided: by paragraph 20 
of the Scheme of: Administration is 
more stringent - than 'that provided. by 
the. Act itself. Section 16-D. (4) of the 
‘Act confers upon the Authorised Con- 
troller merely the power to issue direc- 
tions to the ‘Management which conti- 
nues -to function but the Administrator 
-under paragraph’ 20 of the Scheme of 
administration i y replaces -the 
Management. . The Management becomes 
functus officio under the Act only if it 
fails to abide by the directions of the 
-Authorised Controller. Under para- 
graph 20-of the Scheme of Administra- 
tion, the -Management: is deprived of its 
‘powers from the moment the Adrninis- 
trator is .appointed. “Furthermore, ` the 
appointment of the Authorised Control- 
ler is possible under the provisions of 
the. Act only if. the Management fails :to 
comply. with the directions of. the Direc- 
tor; _ no such condition precedent is 


Jaid down for the appointment of Ad- 


ministrator under paragraph 20. 


‘The . learned: Standing Counsel con- 
tended, on the other hand, that - the 
function of paragraph. 20 is different 
from that of Section: 16-D (4) of: the 
Act inasmuch as paragraph 20 deals wi 
emergent .situations while Section 16- 
(4) deals with situations arising in the 
ordinary course,i The fact that the Act 
has not provided’ for. emergent situations 
necessarily implies the’ mce upon 
Jthe procedure in Section 16-G of the 
“Act in every ‘case; after all, the appoint- 


ment of the- Authorised Controller under - 


Section 16-D is not. time consuming. 


the other hand,. the’ present case_ de-' 


monstrates that paregraph 2 20 cannot be 
used effectively to -meet .- emergency. 
It may be recalled that the notice -was 
issued .by the State’Government on the 
29th. April, 1969,-and the order of ap- 
pointment of the Administrator was 
gates on the 8th June, 1970, more than 
. & year after the issue of notice. Sure- 
ly, during this ‘interval the procedure 
for appointment of Authorised Control- 
ler under Section 16-D could have Beer 
followed without any, difficulty. 


7. - The learned) .Standing halal 
also contended that Section 16-A ‘which 
contemplates- the formulation of a 
Scheme of Administration does not limit 
the nature- of the provisions and the 
Scheme can therefore - provide.. against 
an emergency. 'Under Section 16-A. the 
Scheme of Administration shall. amon- 
gst other matters provide: for the: con- 
stitution of a Committee of Mañage- 
ment vested with authority to manage 
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the affairs. The learned 
Standing counsel laid stress on the under! 
lined words and argued’ that the scheme 
of - Administration could deal with. any 
matter which is conducive- to the 
smooth: administration of the institution. 
Section 16-A (6) states that every in! 
stitution shall be managed in accord=. 
ance with the Scheme of Administra: 
tion and this statement places Jimits on 
the scope of the Scheme. which is to 
provide a procedure and norms for 
managing the: affairs of the administra- 
tion by the Management.. In my opin- 
ion the Scheme of Administration is not 
intended to make provision against the 
mis-management by the Committee of 
Management, , 

8., In“the ‘view' I take, paragraph 
20 .being inconsistent and repugnant to 
the Act, it has tobe treated as non- 
existent and outside the. scopé of ; Sec- 
tion , 16-A. 


9. The learned Standing Counsel 
contended that in that event the ap- 
pointment of the Administrator should 
be construed as appointment of Autho- 
rised Controller under Section 16-D (4). 
It was urged that if the. Staté Govern- 
ment has power of making appointment 
under some provision of law and if .the 
appointment has been made under a 
different. provision which is not applic- 
able the appointment should ‘be attribut- 
ed to the appropriate provision. This. 
proposition of law’ cannot be~ disputed 
but it cannot ~be invoked in the present 
case. Section 16-D (4) provides for 
appointment. of an Authorised Control- 
ler with limited powers ‘and paragrap 
20 envisages the. appointment of an A 
ministrator with ‘very wide” powers; 
Section 16-D (4) enables appointment of. 
“some 
preliminaries have been - gone through. 
None of the preliminaries appear -in 
paragraph 20. The conditions precedent 
and the nature of power are so different 
in the case of an Authorised Controller 
appointed under Section 16-D- (4) and 
in the case of an Administrator: appoint- 
ed under paragraph 20 that I find: it 
inequitable and Lap er to con- 
strue the appointment of Administrator|. 
under paragraph 20 as an appointment 
of an Authorised Controller under Sec- 
tion 16-D (4). 


10. For: all these -reasons I. can- 
not maintain the order of appointment 
of the’ Administrator impugned-- by~ the 3 
petitioner and accordingly the ordér of 
the State Government dated: 8th June, 
1970, a copy of which is at Annexure. F 
to the petition, is” “hereby quashed. No 


order as- to costs. 
. Petition allowed, 


poemen 


- 
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B. N. LOKUR, J. 


Sadhoo Lal Motilal, Petitioner v. 
State of Madhya Pradesh and others, 
Opposite Parties. 

Civil Misc. Writ Nos. 232, 373 and 
874 of 1970, D/- 2-9-1971. 

(A) Contract Act (1872), Section 4 
— Revocation of proposal — Tender 
submitted by S accepted by Govern- 
ment and acceptance communicated to 
S through a letter — Telegram by S 
revoking tender reaching Government 
after it had posted letter of accept- 
ance — Held that contract was comp- 
lete between S and Government as soon 
as letter of acceptance was posted. (X- 
Ref :— Section 5). 


(B) Constitution of India, Article 226 
- New plea — Plea as to vires of Sec- 
tion 82 of Forest Act (1927) as amended 
by M. P. Legislature not raised in peti- 
tion — Plea cannot be allowed to he 
raised at the stage of hearing of 
petition. (Para 8) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Madh Pra 205 
(V 50) = 1963 Jab LJ 310, State 
of Madhya Pradesh v. Nagarmal | 
Bhagwandas 8 
1956) AIR 1956 All 721 (V 43), 
Firm Gobardhandas Kailasnath v. 
Collector Mirzapur g 
(1954) AIR 1954 Bom 491 (V 41) = 
56 Bom LR 575, Baroda Oil 
Cakes Traders v. Parshottam _ 
Narayandas Bagulia 6 
(1949) AIR 1949 Pat 270 (V 36) = 
TLR 27 Pat 723, .Dhanraj Mills i 
Ltd. Liability Co. v. Narasingh 
Prasad Boobna 6 


Dr. Gyan Prakash, for Petitioner; 
Standing Counsel, for Opposite Parties. 

ORDER :— Writ Petition No, 232 of 
4970 filed by Sadhulal, Writ Petition 
No. 373 of 1970 filed by Abdul Shakoor 
and Writ Petition No. 374 of 1970 filed 
by Shyama Charan Gupta were heard 
together and are disposed of by this 
common judgment as all the three peti- 
tions relate to tenders for purchase of 
tendu leaves in the forest of Madhya 
Pradesh, issued by the Government of 
Madhya Pradesh, and raise questions of 
law which are more or less common to 
all the three petitions. 


2. On the 13th February, 1969, 
the Forest Department of the State of 
Madhya Pradesh issued a Tender Notice 
published in the Madhya Pradesh 
Gazette Extraordinary dated the 16th 
February, 1969, inviting tenders for 
purchase of tendu leaves in several 
Units of the Government forest. - Under 


KO/LO/F364/71/GKC/SSG 
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(Para 6). 


the - 
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clause 9 of the Tender Notice, sealed 
tenders were to be submitted by 17.00 
hrs, on the 3rd March, 1969, to the 
Conservator of Forests in whose juris- 
diction the Unit was situated: under 
clause 10 (a), the tenders were to be 
opened by the Conservator of Forests 
concerned simultaneously at the speci- 
fied places on the 6th March, 1969. and 
on subsequent specified dates. Abdul 
Shakoor and Shyama Charan Gupta 
petitioners in Writ Petition No. 373 of 
1970 and 374 of 1970 submitted their 
tenders in respect of different Units, 
However, on the 3ist March, 1969, i e. 
sometime after the tenders were- open- 
ed, both of thém separately sent letters 
to the Government withdrawing their 
tenders; these letters were admittedly 
received by the Government on the 2nd 
April, 1969. Meanwhile, however, the 
Government accepted the tenders of both 
of them on the 25th March, 1969, and 
appointed them as purchasers of tendu 
leaves in the respective Units. The 
orders of the Government were trans- 
mitted to the concerned Conservators of 
Forests who addressed communications 
to the two tenderers regarding acceptance 
of their tenders and their appointment 
as purchasers on the 3rd April, 1969. 
These communications were received by 
the addressees on the 9th April, 1969. 
Thereupon, the State Government invit- 
ed fresh tenders for the two Units on 
the 5th April, 1969. Later both Abdul 


Shakoor and Shyama Charan Gupta re- 


ceived intimations that they had com- 
mitted default which landed the Gov- 
ernment in losses and the Government 
claimed the difference in price offered 
by them and the price realised after 
re-sale. The two petitioners repudiated 
the liability on the ground that the 
tenders were withdrawn by them be- 
fore they were accepted. Their re- 
presentations were not heeded. In due 
course, the Government of Madhya Pra- 
desh directed that the amounts due 
from them be recovered as arrears of 
land revenue under Section 82 of the 
Forest Act. The authorities of the 
Government of Madhya Pradesh trans- 
mitted the recovery orders to the Col- 
lector of Banda in Uttar Pradesh, op- 
posite party No, 6, who forwarded the 
same to the Tahsildar. Karvi. opposite 
party No. 6, for execution. The peti- 
tions filed by Abdul Shakoor and Sh- 
yama Charan Gupta challenge the au- 
thority of the Collector of Banda and 
the Tahsildar Karvi, to recover the 
alleged dues as arrears of land revenue 
on the ground that nothing was due to 
the Government of Madhya Pradesh and 
the orders for recovery were a nullity. 
The State of Madhya Pradesh, the Con- 
servator of Forests, Rewa, the Divisional 
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Forest Officer as well as the Collector 
_of Panna, in Madhya Pradesh, have 
been made parties :to this petition 
They appeared - and ‘contesten tbe “petl- 
tions. 


3. It PA that the Tender 
Notice dated 13th February. 1969, did 
not’ have adequate~response in respect 
of the Units and hence a fresh Tender 
Notice was issued on the 25th March, 
1969, and published: in the Madhya 
Pradesh Gazette Extraordinary dated 
the 26th March, 1969) in respect of the 
same units. This Tender Notice merely 
changed the last date for submission 
ef tenders which was fixed for the 5th 
April, 1969, and the date of opening of 
tenders was stated to be the 9th April, 
1969. The other conditions, of the Ten- 
der Notice were :déclared to be the same 
as in the Tender Notice dated the 13th 
February; 1969. Sadhulal; the ‘peti- 
tioner in Writ Petition No. 232 of 1970, 
submitted a°‘tender for purchase of 
tendu leaves in one of the Units covered 
by this Tender Notice, but, according 
to him, he did not ‘submit | the tender 
. in response to the Tender Notice pub- 
lished in the Madhya Pradesh Gazette 
Extraordinary but in ‘response to the 
Tender Notice which was hung’on the 
Notice Board ‘of the Conservator of 
Forests on the 5th April, 1969, a copy 
of which is annexed jto this petition as 
Annexure I. He submitted his tender 
on the same day but on the 13th May, 
1969, he sent a telegram withdrawing 
the tender and followed up the tele- 
‘gram with a letter on the next day. He 
too received a communication making 
a demand on the ground that due to 
his default, the Unit had to be resold 
and the Government suffered a loss 
‘which Sadhu Lal was called upon tò, 
meet. Attempts to realise the demand 
having failed, action : was taken against 
him also under the ‘Revenue Recovery 
Act and the Collector of Banda and the 
Tahsildar, Karvi, were requested by 
the Government of Madhya Pradesh to 
‘make recovery from Sadhu Lal Sadhu 
Lal has contested the . authority of the 
Collector of Banda and the Tahsildar 
of Karvi on the ground that the reco- 
very order is void since nothing was 
due from him -to the Government of 
Madhya Pradesh. “As in the other two 
Writ Petitions, -the . State of Madhya 
Pradesh, the Conserv: ator of Forests,’ the 
Divisional Forest Officer and the Col- 
lector concerned of Madhya Pradesh 
‘have been made parties and they have 
sought to defend the validity of the 
recovery orders. 


TO A As it turns out that the ‘facts 
of Sadhu Lals case ‘are somewhat dif- 


‘ ferent from those of 'the cases of Abdul 


Shdkoor and Shama Charan: Gupta, It 
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is desirable to: deal with Sadhu Lals 
case separately at this stage. As al- 
ready noticed, Sadhu Lal claims to. have 
submitted his tender in response to the 
Tender Notice hung on the Notice 
Board of the Conservator of Forests: on 
behalf of the opposite parties, an at- 
tempt has been made to pin down Sadhu 
Lal to- the Tender Notice published in 
the Madhya Pradesh Gazette Extraordi- 
nary on the 26th March, 1969. It is, 
however, admitted on behalf of the op- 
Posite parties that the Tender Notice 
on which reliance is placed by the peti- 
tioner did exist on the Notice Board of 
the Conservator of Forests. ‘No attempt 
has been by them to disprove the claim 
of Sadhu Lal that it was on seeing the 


-Tender Notice on the Notice Board ‘that 


he filed the tender. The Tender Notice 
on the Notice Board of the Conserva-~ 
tor of Forests does not in anyway re- 
fer to the Tender Notice published in 


the Gazette; . . nor does the Tender it- 
self in which a reference has been 
made to “Tender Notice” more than 


once, particularise the Tender Notice as 
the one published in the Gazette. I see - 
no sufficient reason to disbelieve the 

statement of Sadhu Lal that he sub- 
mitted the tender on the strength of 
the Tender Notice hung on the Notice 
Board of the Conservator of Forests. 
That being so, the opposite parties can~ 
not fall back upon the Tender Notice 
published ‘in: the Gazette to defend the 
action taken against Sadhu Lal ‘as the 


references to Tender Notice in his ten- . ` 


der are to be construed as to the Ten- 
der Notice hung on the Notice Board of 
the Conservator of. Forests. 


5 The “learned counsel te the 
Sadhu Lal urged that the tender. sub- 
mitted by Sadhulal having been with- 
drawn ‘before it was accepted, there was 
no agreement of sale and purchase and 
Sadhu, Lal cannot be held liable for 
any loss caused “to the Government `of 
Madhya Pradesh by reason of his with- 
drawal of the tender. The Sovent 
of Madhya Pradesh, however, has poin 
ed out in the counter-affidavit that i 
tender of Sadhu Lal was accepted on 
the 26th April, 1969, and later on the 
acceptance was despatched by post to 
Sadhu Lal on the 28th April, 1969 Le, 
long before Sadhu Lal ‘purported to 
withdraw the tender. Sadhu Lal deni- 
ed the receipt of this communication and 
there is nothing on record to show that 
the communication was actually receiv~ 
ed by Sadhu Lal However, the learn- 
ed counsel for’. the Government of 
Madhya Pradesh -contended that the ac- 
ceptance of the tender. became comp- 
lete in favour of Saduh Lal as soon as 
the communication was -posted. .Under 
Section 4 of the Indian Contract Act, 


r 


cordance with 
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the communication of acceptance of a 
proposal is complete as soon as the pro- 
posal is put in the course of transmis- 
sion to him so as to be out of the power 
of the acceptor. Under Section 5, a 
proposal can be revoked at any time 


before the communication of its ac- 
ceptance is completed as against the 
proposer. If, therefore, the communi- 


cation of acceptance of the tender was 
posted to Sadhu Lal as alleged on the 
28th April, 1969, the subsequent with- 
drawal thereof by the telegram of the 
138th May, 1969, and the letter of the 
14th May, 1969, would not be in ac- 
law. The counter-affi- 
davit filed on behalf of the Government 
of Madhya Pradesh has stated: 

“The Conservator of Forests, Rewa 
Circle, sent information to the peti- 
tioner regarding his appointment as pur- 
chaser on 28-4-1969.” 

In the absence of any material to the 
contrary, I am unable to discredit the 
statement made on oath after perusal 
of the relevant record and I am proceed- 
ing on the basis that a communication 
was sent on 28th April, 1969 to Sadhu 
Lal. It was urged on behalf of the 
petitioner that the communication, to 
fall within the scope of Sections 4 and 
5 of the Contract Act, should be shown 
to be one correctly addressed to Sadhu 
Lal and sent by post prepaid. When 
the statement made in the counter-aff- 
davit is that it was sent to the pur- 
chaser, it would not be unreasonable to 
assume that in the ordinary course of 
business it was sent properly addressed 
to Sadhu Lal and duly received by him. 


6. It was next urged by the 
learned counsel for the petitioner that 
mere posting the letter would not place 
it “out of the power of the acceptor” 
within the meaning of Section 4 of the 
Indian Contract Act — a requirement 
which is obligatory to make the com- 


munication of acceptance complete as 
against the proposer; it was argued 
that the post office was merely the 


agent of the acceptor and the acceptor 
could ask the agent not to forward the 
letter and thus the letter remains with- 
in the power of the acceptor: in this 
connection it was submitted, though not 
with the support of any authority, that 
on a small payment the ‘post office can 
get the letter posted to be withdrawn 
from the post office; my attention was 
drawn to the following observation of 
the Patna High Court in Dhanraj Mills 
Ltd. Liability Co. v. Narsingh Prasad 
Boobna, AIR 1949 Pat 270:— 

“The Post Office is the agent of the 
sender of the letter or telegram and 
not the agent of the addressee,” 

This observation was made in connec- 
tion with the determination of the ques- 
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„cause of action in a suit on the 
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tion whether the offer was made at 
the place where the letter of offer is 
posted or at the place where that letter 
is delivered and whether the accept- 
ance of offer takes place where the ac- 
ceptance is communicated. It is in the 
limited sense of the question for deter- 
mination that the above observation was 
made. It is significant that the illustra- 
tion to Section 5 of the Contract Act 
still says that where ‘A’ proposes to 
sell his house by a letter sent by post 
to ‘B’ and ‘B’ accepts the proposal by 
a letter sent by post ‘A’ may revoke his 
proposal at any time before or at the 
moment when ‘K’ posts his letter of ac- 
ceptance but not afterwards. Refer- 
ence may be made to the more rele- 
vant and pointed observations of the 
Bombay High Court in Baroda Oil 
Cakes Traders v. Parshotam Narayan- 
dass Bagulia, AIR 1954 Bom 491- 
Se P J., aS he then was, 
said: 


“But so far as the making of the 
contract is concerned the proposer is 
bound as soon as the acceptance is post- 
ed and, subject to the right of the ac- 
ceptor to revoke his acceptance, the 
contract is complete as soon as the ac- 
ceptance is posted. In other words, the 
communication of the acceptance of the 
proposal cannot be said to be such an 
integral part of the completion of the 
contract as to constitute a part of the 
said 
contract. Even if the acceptance does not 
reach the proposer for the reason that 
it is lost or misplaced in transit a 
contract would be complete and for its 
breach the proposer would be entitled to 
sue in damages.” 


I respectfully follow the view taken by 
the Bombay High Court and hold that 
in the present case the contract was 
complete as between Sadhu Lal and 
the Government of Madhya Pradesh as 
soon as the letter of acceptance was 
posted on the 28th April, 1969, and the 
withdrawal of the tender made by 
Sadhu Lal on the 13/14th May, 1969 can 
be of no avail to him. 


T: Since Sadhu Lal committed a 
breach of the contract, he is liable to 
reimburse to the Government of Madhya 
Pradesh the loss caused as a result. 


8. It was argued that Section 82 
of the Forest Act does not enable the 
Government to recover the loss incur- 
red in such circumstances as arrears of 
land revenue. This argument is found- 
ed on the text of Section 82 of the Act 
as orginally enacted and derives support 
from the decision of the Madhya Pra- 
desh High Court in State of Madhya 
Pradesh v. Nagarmal Bhagwan Das, 
AIR 1963 Madh Pra 205 which has fol- 
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lowed an ‘earlier decision of this Court 


in Firm Gobardhandas Kailasnath v.. 


_ Collector, ' Mirzapur, “ATR 1956 AN 721. 
But this view is of no assistance to ‘the 
petitioner. The ‘Madhya Pradesh Legis- 
lature has amended Section 82 of the 
Forest Act to read as follows: 

“All money ‘payable to the ‘Gov- 
ernment tinder this Act or under any. 
rule made under this Act or on ac- 
count of the price of any forest produce 
or of expenses incurred in the execu- 
tion of this Act in respect of such pro- 
duce may, if not paid when due, - be 
recovered: under! ee law’ for the time 
being in force as if ‘it were ‘ane arrear 

_ of land revenue” . 


The learned counsel ‘for the petitioner, 
who was not aware of this amendment, 
fairly conceded that the objection taken 
_by him. cannot prevail in. the form in 
: which it has been taken but he attempt- 
ed to impugn the validity of. the pas 
endment on the ground that it~ 
ultra vires the Madhya Pradesh Legis- 
lature. As ‘the learned: counsel for the 
Government of Madhya Pradesh object- 
ed to this question being raised at the 
hearing of the petition without its be- 
ing raised in the petition and without 
its being given notice- of to the ‘Gov- 
ernment of Madhya Pradesh, the learn: 
ed counsel for the petitioner was not 
allowed to ‘question the validity ofthe 
amendment: in the- circumstances, ' 


9. ` The result is that- the ‘petition 
of Sadhu Lal has no substance ` “and 
deserves to dismissed. 


10. . As regards the petitions of 
.Abdul: Shakoor and Shyama Charan 
Gupta, there is no doubt: that they had 
revoked their tenders before their .ac- 
‘ceptance was transmitted by post.: The 
revocation. communications were receiv- 
_ed by the State.Government on the 2nd 
April, 1969, and the ‘communications of 
acceptance. were sent. on the 3rd April, 
1969; the fact that the Government 
had ‘made an order of acceptance on the 
.25th: March, 1969, does not alter the 
.situation as ‘the ‘material date is the. date 
on which the communication is sent to 
- the proposers. Thus, there was no con- 
tract between the two petitioners and 
the Government of -Madhya ‘Pradesh and 
the question of -any breach of contract 
does not arise. The: question, however, 
which arises is what: would be the con- 
sequences of the "withdrawal of the 
tenders before they were accepted. In 
this. connection ‘clause 11 of the Ten- 
der Notice dated 13th February, 1969, 
published in the.Madhya Pradesh Gazette 
Extraordinary of 16th February, a 
is relevant; it reads: 


.  “Yhe Tenderer. .whose Tender * has 
. been: opened shall be. bound by his offer 
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{ 
and by the terms and conditions of this 
Tender Notice till orders of the compe~ 
tent authority accepting or rejecting: his 
tender are- or another person or 
party is appointed as the purchaser for 
that unit. Breach of this condition 
shall entail forfeiture of the Earnest 
Money Deposit required to. be deposited 
under condition 6. above. » 

It is unnecessary to teprodüčé conditfon 
6 which calls upon the tenderer to make 
a deposit of Rs. 1/- per standard bag 
of tendu- leaves ‘tobe pur¢hased: Ten- 
ders in answer to Tender Notice or ad~ 
vertisement are normally standing offe 
and they can be withdrawn. at . an 
time before they are accepted. or before 
the period for which the tenders. are 
stated to be standing offers . by any 
conditions in the Tender Notice or ad- 
vertisement expires. According to con-~ 
dition 11 reproduced above, an offer has 
to remain open till it is accepted or ré- 
jected or another person is: appointed ` 
as purchaser in place of the tenderer. It 
was urged for the petitioners that if an 
offer is withdrawan within. the period 
prescribed as has been done by them, 
the only penalty which is. provided by 
clause 11 is the forfeiture of the ear- 
nest money deposited and the Govern- 
ment would not be entitled to claim 
reimbursement of the entire loss caused 
to them. On the other hand, the learn- 
ed counsel for the Government’ of 
Madhya. Pradesh contended that actual- 
ly the petitioners were - appointed as 
purchasers as provided by clause. 14 and 
though they have failed to execute an 
agreement in the prescribed form, Cl. 17 
covers their cases and ‘they are liable 
to the sum’ equal to the loss caused to 
the Government. When the Tenders 
are withdrawn, there is no occasion for 
thé Government to appoint the petl- 
tioners as purchasers and such ‘appointe-. 
ments are indeed invalid: there is also 
no question of the petitioner execut- 
ing any agreement after the Tenders had 
been withdrawn. In my opinion, con- 
dition 17 is irrelevant to the facts’ ‘of 
these cases. For withdrawing. the offér 
before the “occurrence of the events 
mentioned in condition 11, the ‘two pe 
tioners merely entailed forfeiture of 
earnest money. deposited, as provided in 
the condition and are not liable to rei- 
mburse the loss’ _ caused to: the Govern- . 
ment. . 


IL The recovery © proceedings 
against these two petitioners are in 
respect of the entire amount of loss in- 
curred by: the Government ` but they a 
ought to be liable © only to the amount 
of earnest money deposited by- them. 
That being so, the -opposite parties can- 
net recover more than the amount of 
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the earnest money received in deposit 
from the petitioners. : 

12. The result is that Writ Peti- 
tion No. 232 of 1970 filed by Sadhu Lal 
is dismissed, but writ petitions Nos. 
373 of 1970 and 374 of 1970 filed „by 
Abdul Shakoor .and Shyama Charan 
Gupta respectively are partly allowed 
and it is directed that the recovery pro- 
ceedings against them shall be restrict- 
ed to and shall not exceed the amount 
of earnest money deposited by each of 
them. No order as to costs. 


Order accordingly. 
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5. N. DWIVEDI AND GOPI NATH, JJ. 


Assistant Custodian General, Eva- 
cuee Property U. P. Lucknow and others, 


Appellants v. Ali Abbas and others, 
Respondents. 

Special Appeal No. 419 of 1966, 
D/- 27-8-1971. against judgment of V. 


G. Oak J. D/- 12-11-1965. 

(A) Administration: of Evacuee Pro- 
perty Act (1950) Section 10 (2) (0) pro- 
viso Sale of evacuee property 
Prior approval of Custodian General for 
sale of evacuee property is not requir- 
ed at the auction stage of the property. 
If after the auction the approval of the 
Custodian General is accorded before 
the confirmation of the sale or before 
the execution or registration of the sale 
deed the sale would be valid. AIR 1969 
All 554 Rel. on. (Para 6) 


(B) Evacuee Interest (Separation) Act 
(1951) Section 8 — Vesting of property 
in the Custodian — Under the section 
even an undefined and unseparated share 
of an evacuee in joint property vests 
in the Custodian after his decision 
under the Administration of 
Property Act and he is competent 
transfer such interest vested in him. 

(Para 9) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 All 554 (V 56) 


= 1968 All LJ 555. Mazharul 
Islam v. Khacher Bux 6 


N. D, Pant, for Appellant; R. H. 
Zaidi, for Respondent, 

GOPI NATH, J.:— These two Spe- 
cial Appeals have been filed against an 
order of a learned Single Judge; dated 
12-11-1965, allowing a Writ Petition. 
The Assistant Custodian General, Eva- 
cuee Property and the Assistant Custo- 
dian are the appellants in Special Abp- 
peal No, 419 of 1966 and Prasadi Singh 
and others are the appellants in Special 


= — 


to 





Appeal 725 of 1965. These appellants 
JO/JO/E536/71/MNT/BNP. 


Evacuee _ 


ž 
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were respondents in the Writ Petition. 
The Writ Petn. was filed by Ali Abbas 
and four others. They challenged an 
auction sale held by the Assistant Cus- 
todian, Evacuee Property. The auction 
was held in respect of the one half 
share interest of one Mohammed Zaki 


“in the plots auctioned. 


2. Mohammad Razi and Moham- 
mad Zaki were brothers. Mohammad 
Zaki migrated to Pakistan. His inter- 
est in the plots in dispute was declar- 
ed evacuee property and vested in the 
Custodian. The Custodian decided to dis- 
pose of the property. Mohammad Zaki’s 
interest In the property, i. e. his half 
share in a number of plots, was ac- 
cordingly auctioned and sold to Pra- 
sadi Singh and others for a sum of Rs. 
9,500/- on 30-11-1959. Ali Abbas and 
four others who were the sons of Mo- 
hammad Razi filed an objection to the 
auction sale. Their case was that the 
plots in dispute were waqaf property 
and were not the personal property of 
Mohammad Razi and Mohammad Zaki 
that hence the property did not become 
evacuee property and could not be sold 
by the Custodian. The objection was 
dismissed by the Assistant Custodian on 
11-8-1959. A revision filed against that 
order was dismissed by the Assistant 
Custodian , General on 6-11-1959. The 
petitioners prayed for the quashing of 
the auction sale held on 30-11-1958 and 
the two orders passed by the Custodian 
authorities dated 11-8-1959 and 16-11- 
1859 by means of the Writ Petition. 

Two points were raised before the 
learned Single Judge: viz., 

(1)_that the property in dispute 
was waqf property and did not be- 
come an evacuee property by the mi- 
gration of Mo ad Zaki to Pakis- 
tan; and 

(2) that the auction sale was in- 
valid as it was held in violation of the 
provisions of Section 10 (2) (0) of the 
Administration of Evacuee Property Act 
(hereinafter referred to as the Act). 

Section 10 (2) (o) of the Act reads: 

WES Sour Wie; eae tad@eeareive. wea on C2) the 
Custodian may, for any of the pur- 
pose aforesaid, 

(A) cess suetea seas toes dee, Ale. eee ode 

(o) transfer In any manner what- 
soever any evacuee property notwith- 
standing anything to the contrary con- 
tained in any law or agreement relat- 
ing thereto; 

Provided that the Custodian shall 
not sell any immovable property or 
any business or other undertaking of 
the evacuee except with the previous 
approval of the Custodian General.” 

The contention was that the auc- 
tion sale in the instant case was held 
without the previous approval of the 
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Custodian General and it was accord- 
ingly bad in law. f 

3. The learned: Single a 
gatived the first contention regarding 
the property in dispute being waaf pro- 
perty. He upheld the, second conten- 
tion that” the auction sale was held in 
coritravention of the: provisions, of Sec- 
tion 10 (2) (o) of the Act. He according- 
ly allowed the petition.” 

4. ` The challenge to the uci 
sale. on the ground of ‘the violation ‘of 
Section 10° (2) (o) of the Act. was never 
raised by the petitioner-respondents be- 
fore the: authorities ‘below. But since 
it. arose out of admitted facts of the 
, case the learned ` ee Judge PO 
effect to it. : 


5. ~The auction’ sale in the in- 
stant case took place on 30-11-1958. 
The sale price having been deposited by 
the appellant Prashadi Singh and others 
the salè certificate was issued in their 
favour and they got possession over the 
disputed plots in November, 1959. It 
has been asserted on’ behalf of the ap- 
pellants Prashadi Singh and others that 
they are. still in possession of the plots 
in dispute.. It is relevant to state here 
that in the counter-affidavit of Parmat- 
ma Saran Saxena a clear and cate- 
gorical statement was. made in para- 
graph 30 that the applicant and his 
father did not at any ‘time express the 
desire to .purchase the evacuee’s share 
and refused to avail.of the opportunity 
to purchase it when. offered. In _para- 
graph 19 of the rejoinder affidavit there 
is only a general denial of this. asser- 
tion in the following words:— 

“The allegation’ made in paragraphs 
25 toe35 of the affidavit (which means 
the counter-affidavit) are denied. | 

Accordingly it appears that the res- 
pondents were not interested in pur- 
‘chasing the property at the auction sale. 
Now that the appellants Prashadi Singh 
and others have purchased the property 


. they want to deprive them of the same — 


by raising a technical objection. The’ res- 


pondents confined their contest before 
the authorities below to the ground 
that the property was waaqf_ property 


and they. claimed no private interest in- 


the same. In any case the objection 
relating to the sale-being invalid on the 
ground of a violation of the proviso to 
Section 10 (2) (0) of 'the Act was never 
“raised for nearly two years after the 
sale. was raised for the first time in 
the Writ Petition. In the circumstan- 
ces we would not have permitted the 
objection under Section 10 (2) (0) of 
the Act to be raised for the first time 
in the Writ Petition., However, as the 
learned Single Judge’ has entertained 
the objection ‘we will consider _ the 
point on merits, A ie 





ne. 


`- shadi 


pondeuti has urged that no sale of the 


A-L R 
6. The objection related to- the 
auction sale. The learned counsel . for 
the appellant has urged that the pre- 
vious approval required under the pro- 
viso to Section 10 (2) (o) of the Act does 
not relate to the auction stage of “a 
sale as that does not pass any title in 
the property. The contention is well 
founded.- .Title to a property. sold at 
public auction by the Custodian. doés 
not pass to the auction pirchaser on the 
date of the auction sale nor on the 
date of the deposit of the auction money. 
It passes only when the Custodian . ex- 
ecutes a ‘registered sale-deed in favour 
of the auction purchaser where the 
property is worth Rs. 100/- or 
See Mazharul Islam v. Khacher Bux, 
1968 All LJ 555, = (AIR 1969 All 554). 
The Division Bench in the aforementioned 
case further held that in a case of aue- 
tion sale by Custodian execution of 
sale-deed is essential if the value of the 
property is worth Rs. 100/-. or more. 
So .it follows: that the auction sale is 
merely an agreement for sale and -not 
a sale. Section’ 10- (2) (o) refers to a 
transfer. by the {Custodian and the pró- 
viso to the section refers to a transac- 
tion which is a sale and is not mere- 
ly..an agreement to sell. There can c 
no aa that if after the auction 
the approval of the Custodian ` Ge 
ral is accorded before the confirmation 
of sale or before the execution of the 
sale-deed the transfer would be valid. 
There is no evidence of the execution 
or registration of the. sale-deed. There 
is further no plea or evidence that the 
Custodian General did not accord ap- 
proval to the. sale when the sale cet- 
tificate was issued. The objection is 
confined to the ‘auction stage of the 
sale. In our opinion an` auction sale 
is-not invalid for want of prior appro- 
val by the Custodian General “under 


. re proviso’ to Section 10° (2) (0) of the 


T. . This was a protracted tga. 
ton and the respondents have been 
trying to put forward untenable claims 
from the beginning. The appellants Pra- 
Singh has spent a substantial 
amount. of Rs. 9,500/- over this pro- 
perty. The auction sale is being chal- 
lenged on a technical ground. f 


8. Learned counsel for the ap- 
pellant has. further urged that the peti- 
tioner .respondents .had no locus standi 
to move the-Writ Petition. This con- 
tention is not well founded. Any per- 
son whose rights were affected by the 
auction sale could challenge it, The 
petitioner- -respondents have “1/2 share in 
the property. in: dispute and they are 
entitled to challenge the auction sale, 


9. Learned counsel for the reg- 
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half share in the plots in dispute was 
permissible in law as the evacuee inter- 
est in the property had not been sepa- 
rated. It was urged that until the 
-share of the evacuee is actually sepa- 
rated by the competent Officer under 
the Evacuee Interest (Separation) Act 
there could be no vesting of the inter- 
est of the evacuee in the Custodian. 
Reference in this regard may be made 
to Sections 8 and 11 of the Evacuee 
Interest (Separation) Act. Under Sec- 
tion 8 the undefined interest of the 
evacuee vests in the Custodian. Under 
Section 11 the defined share of the eva- 
cuee vests in the Custodian. Thus even 
if the share of the evacuee had not 
been separated there was a vesting of 
the undefined interest of the evacuee in 
the Custodian after the decision of the 
Custodian under Administration of Eva- 
cuee Property Act. The Custodian was 
competent to transfer the undefined 
interest of the evacuee which had vest- 
ed in it. The auction sale of the one 
half interest of the evacuee in the pro- 
perty in dispute is accordingly valid. 


11. In the result the appeals 
succeed and are allowed with costs. 
The order of the learned Single Judge 
dated 12-11-1965 is set aside and the 
Writ Petition is dismissed. There shall 
be only one set of cost to be shared by 
the gore in the two appeals half 


and 
; Appeal allowed. 
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K. B. ASTHANA, J. 


Kamta and another, Applicants v. 
Gaya Prasad and others, Opposite 
Parties, 


Civil Revn. No. 498 of 1970, D/-24- 
8-1971, against order of D. D. Agarwal, 
lst Temporary Civil J., Banda, D/- 15- 
12-1969. 


Civil Procedure Code (1908), Order 
23, Rule 1 — Withdrawal of suit or 
abandonment of part of claim — The 
provision in Order 23, Rule 1 (1) con- 
fers an unqualified right on the plain- 
tiff to withdraw from the suit even at 
the stage of an appeal. AIR 1962 All 


263, held no longer good law in view‘ 


of AIR 1968 SC 111. (Paras 2, 3) 


Thus, where on dismissal of a 
suit the plaintiff seeking no permission 
to file a fresh suit, was allowed by the 
appellate Court to withdraw the suit, it 
could not be said that any right of the 
defendant was thus defeated. In view 
of sub-rule (3) of the Order, however, 
the defendant enjoys absolute protec- 


1O0/JO/E547/71/JRS 


Kamta v. Gaya Prasad (K. B. 


Asthana J.) [Prs. 1-2] All, 143 
tion against the institution of a fresh 
suit. (Paras 2, 3) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 1li V 55) 
= 1967-3 SCR 886, Hulas Rai 
v. K. B. Bass and Co. 

(1962) AIR 1962 All 263 (V 49) 
Kedarnath v. Chandra Kiron 


Bhuneshwar Prasad, for Applicant 
G: P. Bhargava and A. N. Bhargava, 
for Opposite party. 


ORDER:— Having heard the learn- 
ed counsel for the defendant- “applicants, 
I do not think in the exercise of my 
revisional jurisdiction I should interfere 
with the order of the Court below. In 
fact the order of the Court below is 
merely an order of correction of a pre- 
vious order but at the same time it is 
true that by the terms of the impugn- 
ed order the suit has been allowed to 
be withdrawn at the instance of plain- 
tiff, under Order 23, Rule 1 of the Civil 
Procedure Code. 


2. The argument, however, rais- 
ed on behalf of the applicants was that 
the defendants having secured a vested 
right, under the decree of dismissal of 
the suit by the trial court, the appel- 
late court ought not to have given per- 
mission to the plaintiff: to withdraw the 
suit as that would defeat the right of 
the defendants which enured .to their 
benefit under the decree of dismissal of 
the suit. Reference was made to a 
learned Single Judge’s decision of this 
Court in the case of Kedarnath v. Chan- 
dra Kiran, AIR 1962 All 263, in which 
it was held that Order 23, Rule 1, sub- 
rule (1) does not give an absolute 
right to the plaintiff to withdraw a suit 
at the stage of second appeal and the 
matter lay within the discretion of the 
court. It appears to me that sub-rule 
(1) of Rule 1 of Order 23, Civil Proce- 
dure Code, confers an unqualified right 
on the plaintiff to withdraw the suit 
at any time. Since an appeal is con- 
tinuation of the suit, the right of the 
plaintiff to withdraw from the suit in- 
heres even at the appellate stage. On 
the language of sub-rule (1) it is diffi- 
cult to hold that the plaintiff had only 
a qualified right to withdraw from the 
suit. The, Supreme Court in the case 
of Hulas Rai v. K. B, Bass & Co., ATR 
1968 SC 111, observed as follows:— 


“The language of Order 23, Rule T, 
sub-rule (1) Civil Procedure Code gives 
an unqualified right to a plaintiff to 
withdraw from a suit .and if no per- 
mission to file a fresh suit is sought 
under sub-rule (2) of that rule, the 
plaintiff becomes liable for such costs 
as the court may award and becomes 
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precluded from instituting any ~ fresh 
suit in respect of that subject-matter 
under sub-rule (3) of that rule. There 
Is no provision in the Code of Civil 
_ Procedure which requires the court to 

. permission to withdraw the suit 
In such -circumstances and to compel 
the plaintiff to proceed with it......... n 


yo 8 The above quoted observation 
of the Supreme Court, in my judg- 
ment, rendered the view taken by the 
learned Single Judge of this’ Court, -in 
the case of Kedarnath V. Chand Kiran 
(supra) ‘ nugatory. When the plaintiff 
withdraws from his ‘suit without seek- 
ing permission, contemplated under sub- 
rule (2), he is precluded from institut- 
‘ling: any’ fresh suit in’ respect of 
subject-matter or the claim made in the 
suit so withdrawn. In'this context of the 


law it is difficult to appreciate the argu- - 


ment that any vested right of the de- 
fendant, under the decree of dismissal 
of the suit by the trial court, is being 
taken away or being pūt in jeopardy. 
In law, the defendant gets absolute 
protection as the plaintiff will not be 
able to file a fresh suit relating to. the 
same subject-matter or the.same claim. 
No prejudice has..been. caused to the 


defendant by the impugned order, of | 


jee court below. 
4, Accordingly, I dismiss this re- 


vision with costs, 
Revision _ dismissed. 


i 





ATR 1972 ALLAHABAD 144 (V 59. C 35) 
_ `A K. KIRTY, J. 
`~ Uma Shanker Srivastava, Appellant 
v. S. N. Misra, Respond ent - .. 
© Ex. Second Appeal. Nos. 
2051 of 1964, ‘D/- | 24-8-1971, against 
judgment and decree’ of Jahnavi Prasad, 
Civil J., Allahabad, D/- 13-1-1964, 


(A) Provincial Insolvency Act (1920), © 


Sections 34 and 28 (7) — Provable debts 
—. Section 28 .(7) gatas on 34. 
AIR 1939 Lah 384 (FB) Rel. on. AIR 
1937 Rang 50. Dissented. AIR 1930 All 
461 Distinguished. (Para 4) 


= (B) Provincial Insolvency Act (1920), 
Section 34 — „Provable . debts — The 


arrears of rent for the period subsequ- ° 


ent to the order of adjudication cannot 
be said to be . debts provable. XLR 


(1950) 1 Cal 628 Not Followed. AIR ` 


1922 Oudh 73 Rel. 

193 Referred. à 

Cases Referred: Chronological Paras 

(1950) ILR (1950) ` Cal 628, ` 
Lachmi Narayan ' Marwari v. 
-Amulyadhan Auddy 


~ JO/KO/E883/71/RSK/SSG 


on. AIR 1928 All 
(Para 8) 


Uma Shanker v. S. N. Misra (A. K. Kirty J.) 


the . 


. the. 


‘raised several . objections. 


1556 and- 


‘executable because the entire 


ALE 
(1939) AIR 1939 Lah 384 (V 26) 


= 184 Ind Cas 330 (FB), Kewal | | 
Krishna - Kalia v. Spl. Officer l 
- Receiver ` : & 


(1937) AIR 1937: Rang 50 (V 24) 


== 167 Ind Cas 493. M.K. T. a 

C. Venkatachalam Chettivar Ve > il 

Collector, Bassein -5 
(1930) AIR 1930 All 104 V 17} : 
- = 1930 All LJ 350, Sisram v. 

- Ram Chander Mal a 4 
(1930) AIR 1930 All 461 (V-17) `: 
= 127 Ind Cas 424, - Bans Gopal : 

. v, Mewa Ram ` g 
(1928) AIR 1928 AI 193 V- 15) Tah 
26 All TJ.: 253, Lachman v. . i 
Ta aaike . 8 


(1922) "ATR 1 1922 Oudh 73 (V 9) 

= 67 Ind Cas’ 549, Kuer Pehari 

-lal v. Kalka- 8> 
© Dr. Gayan Prakash, -for "Appellants 
` G. K.” Tewari. and. Deoki Nandan, for 
Respondent, ; 
` JUDGMENT:— Both the appeals 
arise out of -the same execution. pro- 


ceedings. Appeal No. 1556 of 1964 has 
been filed by the judgment-debtor and 

other connectéd Appeal has 7 been 
filed by the decree-holder. pee $ 


2. Suit No. 520 of 1959 was fled 
by the decree-holder against the judg- . 
ment-debtor for recovery of arrears of 
rent for the period January 1955, to 
December, 1957. This suit was decreed 
on 2l- 12-1960. . When the decree was 
put into execution the judgment-debtor 
The princi- 
pal objection was that no part of the 
decree was executable because the 
arrears of rent-in respect of which. the 
suit was filed and decree obtained were 
debts. provable ‘under. Section 34 of the 
Provincial Insolvency Act. The judg- 
ment-debtor pleaded that he had made 
an - application on 19-3-1957. for being 
adjudged an insolvent. The Insolvency 
court by an order dated 18th October, 
1957 adjudged the judgment-debtor to 
be an insolvent. He was subsequently 
discharged. by an order dated 4-5-1962. 
On these facts the ° judgment-debtor 
claimed. that no part of the decree was 
amount 
was provable as debt under ` Section 34 
above, 


3. The EEN court held that 
In respect of rent which had fallen due 
prior to 18-10-1957 the decree would not 
be. executed, because arrears of rent 
for that period . were provable in. the - 
Insolvency Court. The executing court 
held that the decree in respect. of 
arrears of rent which fell due after 18- 
10-1957 was executable. An appeal . was 
preferred by the judgment-debtor and 
a cross-appeal was preferred by the dè- 
ecree-holder. The lower appellate court 
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has dismissed both the appeals and has 
affirmed the decision of the ae 
court, As alread Bioneers 
court one appeal been filed by the 
dgment-debtor and another . appeal 
been filed by the decree-holder. 


4, -take up the decree- 
holder's Peay first. The ctlearned coun- 
gel appellant contended that 
the view taken by the courts be- 
low that the decree-holder was entitl- 


ed to execute the decree only in so far, 


as it was in respect of arrears of rent 
which had falen due after 18-10-1957 
igs erronenous in law. It-was urged that 
under Section 28 (7) of the Insolvency 
Act the date of adjudication. of the 
udgment-debtor as insolvent related 
ck to and took effect from the date 
of the application i e. 19-3-1957. It 
was submitted that this being so the 
decree holder legally was, entitled . to 
prove only such claims before the In- 
solvency Court in respect of arrears 
of rent as had accrued due prior to 19- 
3-1957, but in respect of arrears of rent 
which accrued due after that date the 
decree-holder was not entitled to prove 
same in the Insolvency Court. 
Therefore the decree ‘was executable in 
respect of arrears of rent which had 
accrued due after 19-3-57 and not after 
18-10-57 as held by the courts below. In 
support of this contention the . learned 
counsel placed reliance on a Full Bench 
decision of the Lahore High Court in 
Kewal Krishna Kalia v. Special Official 
Receiver for Punjab and Delhi Provin- 
‘ces for Estate of Sohan Lal Insolvent, 
AIR 1939 Lah 384 (FB). He also relied 
on a decision of this Court in Sisram v. 
Ram Chander Mal, AIR 1930 All 104, 
I have heard the learned counsel for 
the parties and perused the judgment 
in the Full Bench case noted above. It 
Is true that different views were taken 
[In several other High Courts. The 
Lahore High Court, after. having taken 
Into consideration the different views 


tlon 34 is governed 

of the Provincial Insolvency Act. I 
respectfully agree a the i 

the Lahore High Co : 


5. The learned . counsel for. the 
respondent- judgment debtor placed str- 
ong reliance on the ie aa of the Ran- 
goon High Court in M. K. T, C. Venka- 

tachalam Chattvar v. Cae Bas- 
sein, AIR 1937 Rang 50 and. a number 
of other cases referred to but dissented 
from by the Lahore High Court in the 
aforesaid case. It is true that much 
can be said for and: against the rival 
contentions. But to my mind, the Full 
Bench decision of the Lahore High 
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Court is a better reasoned d ; and 
I am, therefore, inclined to follow it. I 
do not consider it necessary to. discuss 
the view expressed by the Rangoon 


High Court in the aforesaid case or 
similar view taken in any other case. 
6. The learned counsel for the 


Judgment-debtor relied on a decision of 
this Court in Bans Gopal v, Mewa Ram, 
AIR 1930 All 461. Im that case, how- 
ever; the precise question which arises 
in this case did not arise. The ques-, 
tion’ considered in that case was as to 
whether Section 23 (7%) controls Sec- 
tion 78 of the Act. This case, there- 
fore, has no direct bearing on the 
point arising in the Instant case. ` 


Te Upon tbe aforesaid view the 
appeal of the decree-holder would de- 
serve to be 


learned counsel for thë- Fidementieh- 
tor; however, attempted to raise a new 
question in this Court to the effect that 
the decree in question itself was a nullity. 
The submission was that as no leave 
had been obtained by the decree-holder 
in filing the suit, even though insol- 
vency proceedings were pending, the 
suit. itself was incompetent and the de- 
cree- must be treated to be a ‘nullity, 
No such objection was raised in. the 
lower court. The point sought to be 
raised cannot be tréated to be a pure 
question of law or a pure question of 
Jurisdiction. I am not prepared to al- 
low a point of such nature to be raised 
for the first time In second Appeal. 


8. Another point was raised to 
the effect that since the judgment deb- 
tor, as alleged, was under obligation ‘to 
pay rent from the very Inception of 
the tenancy ‘the entire amount of un- 
paid rent. was provable under Section 
34 of the Provincial Insolvency Act. 


‘The argument was that no new liabi- 


lity was created but the cert was in 
respect of . pre-existing liability. This 
contention was sought to = supported 
by the decision of the Calcutta High 
Court in Lachmi. Narayan Marwarl v. 
Amulyadhan Auddy, ILR (1950) 1 Cal 
628.. In that it was held that rents due 
from a monthly tenant, who is adjudg- 
ed an insolvent for a period subsequent 
to his adjudication and prior to his dis- 
charge would constitute ‘a debt provable’ 
within the meaning of Section 34 (2) of 
the Provincial Insolvency Act. From a 
perusal of the judgment in the said case 
itself it will appear that there are con- 
trary views on the point. I would pre- 
to follow the decision of the Oudh 
‘ Commissioner’s Court in 
Kalka, 67-Ind Cas 549 
= (AIR. 1922 Oudh 73), which was dis- 
sented from by the learned Judge decid- 


. 
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ing Lachmi Narayan Marwari’s case 
(Supra). Learned counsel for the de- 
cree-holder in this connection placed 
Teliance on the observations made by: 
a Division Bench of this Court in Lach- 
man v. Jarbandhan, AIR 1928 All 193 
to the ee that - ‘rent in respect of a 
period still to come in existence is not 
a debt at all, as ‘the obligation is not 
complete. Although -the point did - not 
directly . arise in this case, yet the ob- 
servations made therein to some extent 
support the contention of the learned 
counsel for the decree-holder. 


9. In the en oppen No. 1556 
of 1984 is dismissed with costs. Appeal 
No. 2051 of 1964 is partly allowed. The 
decree-holder. will be entitled to exe- 
cute his decree for the arrears of rent 
which had fallen due after 19-3-1957. 
In this appeal the parties shall bear 


their own costs-. 
Order accordingly. 





“AIR 1972 ALLAHABAD 146 (V 59 C 36) 
K, N. SINGH, J. 

Turabuddin Haji Niaz Ahmad and 
others, Petitioners v. The Commissioner, 
Meerut Division, Meerut and others, Res- 
pondents, 

Civil Misc. Writ No. 3346 of 1971, 
D/- 10-8-1971. 

(A) Motor Vehicles Act (1939), Sec- 
tions 62 Proviso 1, 46 and 47 (3) — Suo 
mota application for grant of permanent 
stage carriage permit made prior to open- 
ing of route and fixation of strength on 
that route under S. A (3) is not an ap- 
plication under S — Proviso 1 to 
S. a a TA T. A. is not 
prohibited from granting temporary per- 
mit during pendency of suo motu applica- 
tion. AIR 1959 All 253, Distinguis 
Case law ref. _ (Para 14) 

(B) Interpretation of Statutes — Rule 
` of harmonious construction — (X-Ref:— 
Civil P. C. (1908), Preamble — Interpreta- 
tion of Statutes), 


The Court should place harmonious 
construction to give full- effect to the 
various provisions of the Act and to 
avoid any interpretation which would 
render any provision of the Act nugatory. 

(Para 14) 

(C) Motor Vehicles Act (1939), Sec- 
tion 62 — Section 62 does not require 
recording of reasons in the order itself 
for granting temporary. permit — Neces- 


sary material in support of order can be- 


placed before court if order is challenged. 
(Para 19) 

(D) Motor Vehicles Act (1939), S. 62 

— When R. T. A. is not able to take 


` 1O/JO/E565/71/AKJ/RSK 


"T. H. N. Ahmad v. Commissioner (K N, Singh J.) 


ALR 


necessary steps to grant permanent per- 
mits in respect of new route for which 
it had decided to’ grant permanent per- 
mits, there exists a temporary need —~ 
Grant of temporary permit in such a 


ease is valid: AIR 1966 SC 156, Follow- 
ed, (Para 19) 
Cases Referr Chronological Paras 


(1970) AIR 1970 SC 1542 (V 57)= 
1971-1 SCR 474, Mohammad 
Ibrahim v. State Transport Ap- 
pellate Tribunal., Madras- a2 

(1969) ATR 1969 SC 1130 (V 56)= i 
1969-3 SCR., 730, R. Obliswami 
Naidu v. Addl. ‘State . arab nepon ; 
Appellate Tribunal, Ma 11. 12 

(1967) Civil Appeal No. T of 1965, 

D/- 27-10-1967 (SC), Jayaram 
Motor Service y. Sri Raja- 


rathanam .- } 

(1966) AIR 1966 SC 156 (V 53)= 
1965-3 SCR 786. Madhya Pradesh 
State Road aer Corpn. 
Bairagarh v. B. P. Upadhyaya 19 

(1963) AIR 1963 SC 64 (V 50) = 
1963-3 SCR 523, Abdul Mateen i 
v. Ram Kailash Pandey az 

(1959) AIR 1959 All 253 (V 46), 
Tara Singh v. State Transport ee 
Authority, Tribunal, U. P. 15 

L. P. Naithani, "for Petitioners} ` 
Standing -Counsel, for Respondents,’ 

ORDER:— This is a petition under: 
Art, 226 of the Constitution for the issue 
of a writ of certiorari quashing the order’ 
dated 12th May. 1971, of the Secretary, ' 
Regional Transport Authority, Meerut, 
franting temporary permits to respond- 
ents Nos. 3 to 12 of Muzaffarnagar- 
Budhana-Kurthal route. Petitioners Nos,. 
1 and 2 are existing operators on Muzaf- 
farnagar-Budhana-Kandla route, which 
is completely overlapped by Muzaffar- 
nagar-Budhana-Kurthal route. Petitioner 
No, 3 claims to be ‘an applicant for ‘a 
permanent stage carriage permit on the 
route in question. 

2. Muzaffarnagar-Budhana-Kandla 
route is fifty kilometers in length. There’ 
are 35 stage carriages plying on this 
route, The town of Kurthal is situated 
at a distance of about eight kilometers 
from Budhana and, therefore, ʻa stage! 
carriage operating from Muzaffarnagar 
to Kurthal overlaps the entire route 
from the Muzaffarnagar-Budhana-Kandla: 
route. The Regional Transport Authority 
by its resolution No, 53 dated April 5/6, 
1971 decided to open Muzaffarnagar~ 
Budhana Kurthal route and classified the 
same as ‘A’ class route. Under S. 47 (3) 
of the Motor ' Vehicles Act, hereinafter 
referred to as the Act the regional trans- 
port authority fixed the strength of the 
route at 10. Although the strength was 
fixed and the route was classified, the 
Regional Transport Authority has not so ` 
far invited any applications for the grant 
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`of permits on the route in question. A 
ee of applications were received by 
permits on the route in question. 

Secretary of -the Regional Transport 
Authority In exercise of.the delegated 
powers of the Regional Transport Autho- 
rity granted ten temporary permits -on 
the route in question, ‘to respondents 


the grant of temporary 
respondents on a number of grounds. ; 
3. The learned counsel for the 
has . urged - that since applica- 
tions for the grant of permanent permits 
on the route in question were pending, no 
temporary permit could legally be grant- 
ed under Section 62 of the Act. The 
delegation of its power to its Secretary 
to grant- temporary permit by the Regio- 
nal Transport Authority is invalid and, 
in any case, the order granting temporary 
permits is not of the Secretary, but of 
the - Chairman, who had no authority in 
law to grant. any temporary permit, 


4. Section 62 of the Motor Vebi- 


cles Act confers- power on the none 
Transport Authority to grant tempor 

permits. The first: proviso to gub-sec. weil 
of S. 62 places a restriction on the power 
of the Regional Transport Authority to 


proviso- the Transport 
Authority in no: case is authorised to 
grant temporary permits in respect of 
any route or area in respect of which 
applications for the grant of permanent 
stage carriage-permits are pending under 
Section 46 of the Act. During the pen- 
dency of such applications, no temporary 
permit: can legally be granted. The 
question that falls for consideration: in 
` the present case is whether on -the 5th 
April, 1971 when the Secretary of. the 
Regional Transport Authority granted 
temporary permits, was any application 
pending for the grant of permanent stage 
carriage permit on the route in question 
as contemplated by the first proviso to 
sub-section (1) of S. 62 of the Act, 


5.. In 1968 a number of applica- 4 
motu: by various 


tions were made suo 
persons including petitioner No. 3 for the 
grant of permanent stage carriage - 

on the route-in question although the 
route was not opened or -accepted and 
no strength had been fixed. The Regio- 
nal Transport Authority published those 


29th October, 1968 petitioners Nos. 1 and 


2 who are the existing operators: on the’ 
Muzaffarnag: 


ar-Budhana-Kandla route filed 
objections, Their. main ground of cee 
‘tion was that since the Regional- Trans- 
port Authority-had not opened .any- route; 
nor it had fixed the strength on the route 
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as required by Section 47 (3) of the Act, 
the. applications could not be considered 
ey, and that the ‘same should be re- 


. Annexure 
petition): The applications so made in 
1968 were not considered by the Regional 
Transport Authority and it appears that 
those applications were kept pending. In 
fact, the applications could not be con- 
sidered and no permit could be granted 
as no route bad been opened and no 
on the ‘route had been fixed, as 
ue by Section 47 (3) of the ee 
Regional Transport Authority for 
fae first time decided to open the route 
in‘ question by its resolution dated 5th 
and 6th April, -1971'‘and on that very 
Re we aati hk gd ees ge 
the rigs in question. as the 
Regional Transport Authority has‘ not 
invited any applications so far, Accord- 
ing to the learned counsel for the peti- 
tioner. the applications made in 1968 for 
the grant of permanent permits on the 
route in question, are applications under 
Section 46 of the Act, hence the proviso 
to sub-section (1) of S. 62 is fully attract- 
ed to the present case- and the Regional 
Transport Authority had:no jurisdiction 
to grant any temporary permit during 
the pendency of those applications. - 

6. Learned counsel for the res- 
pondent has urged that an ‘application 
under Section 46 for the grant of per- 
manent stage carriage permits is not an 
application in the eye of. law as applica- 
tions were made. prior to the opening of 
the route by the Regional Transport 
Authority and also prior to the fixation 
of strength on that route. In the absence 
of any vacancy on any route, an applica- 
tion filed by any person suo motu for 
grant of permanent permit is meaning- 
less, and cannot be taken into account 
for- purposes of granting temporary per- 
mit, hence the proviso to sub-section (1) 
of S. 62.1s not attracted and the Regional 

Authority had full jurisdiction 
to Brant temporary permits, ` 

Te In order to, appreciate the 
question debated before me it is neces- 
sary to onar the scheme of the Act. 
Chapter. IV. of- the Act relates to the 
control of Transport Vehicles. It con- 
tains Sections 42.to 68. Section 46 lays 
down the procedure for making applica- 
tion for the grant of stage: carriage ‘per- 
mits. It also prescribed the particulars 
which are required to be gran in 
the. applications. One of the particulars 
required by Section 46-is the route or 
routes, or the area or areas, to which the 
application - relates. : The existence of a 
route is therefore necessary, Route ac- 
cording to the. definition given in the Act 
means a line of travel which specifies the 
highway. which may be traversed iad a 


ï 
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motor vehicle bẹętween ‘a terminus and 
another. When the Regional Transport 
Authority decides’ to open a route, it 
-means that. the stage carriage shall ‘ply 
from one terminus to another under a 
permit granted by it under Chapter IV, 
of the Act.. Sectlon 47 prescribes pro- 
` cedure which has to be. followed by the 
Regional Transport Authority in consider- 
ing applications for stage carriage per- 
mit, The section. runs.'as follows: . 

"47 (1). Procedure of Regional Trans- 
port Authority in considering opppesion 


- for stage carriage permit — A Regi 
Transport. Authority shall, in considering. 
an application for a- stage carriage per- - 


. mit, have regard to the following matters, 
namely, - 
(a) the interests of the public gene~ 


(b) the- advantages to the public: of 
the‘ service to be provided, including the 
saving of time likely to be effected there- 
by and. any convenience arising from 
journeys not being broken; oes 

(c). the adequacy’ of other passenger 
transport services operating or likely to 
operate in the near future whether by 
road or other meéans, petween the places 
to be served; 

(d) the benefit to any particular lees 
lity or localities likely to. be afforded by 
‘the service; ` 

(e) the operation by the applicant — 
of other transport services, including those 
in respect of which applications from him 
for permits are ‘pending; - 


rally; 


(f). the condition of the roads includ= 4 


ed in ‘the proposed route or area; -and 
shall also take into consideration any re- 
presentations. made by persons already 
providing passenger transport facilities by 
any means along or near the proposed 
route or area, or by any association re- 
presenting persons interested in the pro- 
vision of road transport facilities reco- 
gnised in that behalt by, the State Govern- 
ment, or- by any local authority or police 
authority within whose jurisdiction any. 
_ part of the proposed route or area lies; 
Provided that other conditions being 
equal, an-application for a stage carriage 


permit from a co-operative society regis~ 


tered or deemed to have been registered 
under any enactment in force for- the 


time being shall, as far as may -be given: 


preference over applications from indi- 
vidual owners: ` 


(2) A Regional.. T Authority- 


shall refuse - to. grant a stage carriage 
permit if it appears from any timetable 
furnished that the provisions of this Act 
relating to. the speed at which vehicles 
may -be driven are ` “likely to be cons 
travened; ne st : 
Provided that bitore such refusal an’ 
opportunity be given to the applicant to 


' ALR, 


‘amend the timetable s0.as to ‘conform 


to the said provisions, 


(3) A Regional Transport Authority, 


may, having regard to the matters men~ ` 


tioned in sub-section (1), limit the number 


of stage carriages generally or of any, ' 
carriage 


specified typè for ‘which stage 


permits may be granted in the region iad . 


in any specified area or on any 
route within the region.” 


8, Regional Transport Authority, ” 


in considering an Tee for a stage ` 


carriage permit is required to consider 


the matters stated ‘In various Cls. (a) to: 


(f) of sub-section (1) of S. 47, and also 
the representations made 
operators and other authorities ‘mention- 


ed in CL (f). Sub-section (3)-of S. 47 is. 
a mandatory: provision which requires the , 
Regional Transport Authority to fix the - 
number of stage carriages for which per- ' 


mits may be granted on-any route, Sec- 
tion 48 of the Act: confers power on the 


FEPNA Transport Authority to grant- 


stage carriage permit, and to impose ‘con= 
ditions specified in sub-section. (3) of S, 48, 
Sub-section (1):of S. 48 enjoins upon the 


Regional Transport Authority to exercise | 
the power of grant of stage carriage per=' 


mit subject to the provisions.of Sec. 47. 
of the Act: The Regional- Transport 
Authority is under an obligation to grant, 
permits only within the limits fixed by 
it under sub-section (3) of S. 47. At the 
time of the grant of permits under Sec- 
tion 48.of the Act, it cannot transgress. 
oe Legon fixed by it under sub-section (3). 

9, Section 57 of the Act lays 
down the manner for making application’ 
and procedure to -be followed in con. 
sidering application for grant of permits, 
under sub-section (2) of S. 57. An ap- 
plication for stage carriage permit can. 
be made by any person suo motu with-. 
out there being any invitation for that 


purpose by the Regional Transport Autho-, - 


rity, in addition to that applications for. 
the grant of permits can also`be made 
on the invitation of the Regional Trans- 

port Authority. Sub-section (3) of S. 57! 


requires the. Regional Transport Autho- 
rity to publish applications so received, 


invite objections and-to consider * these 
representations at the time of the grant 
of permit. Proviso to sub-section (3) of 
S. 57` again. enjoins the Regional Trans< 
port Authority to grant permit in ac 
cordance with the limit fixed: by it under 
sub-section (3) of S. 47. It further pro- 
vides that if in granting any: permit the 
Regional Transport Authority would ex- 


“ceed the limit so fixed it shall summarily 


reject the applications. without following 


the procedure laid: down in Section 57: . 


Sub-section. (3) of S: 57 therefore placés 
the same Hmitations on. the power of the 
Regional Transport Authority in granting 
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permit as prescribed by Section 48 of the 
Act, The proviso to sub-section (3) of 
S. 57 makes it clear that if there is no 
vacancy on any route or if there is no 
route in respect of which no limit has 
been fixed in accordance with sub-sec- 
tion (3) of S. 47, no application can be 
entertained and no permit can be granted 
by the Regional Transport Authority, 


10. It is no doubt true that Sec- 
tion 46 of sub-section (2) of S. 57 of the 
Act do not prescribe any time for mak- 
ing applications. According to the sub- 


section (2) of S. 57 applications for grant- 


of permit can be made in two ways, one 
by an applicant suo motu but such ap- 
plication must be made at least six weeks 
before the date when the applicant desires 
his permit to take effect. The period .of 
six weeks is prescribed to enable the Re- 
gional Transport Authority to take steps 
for the publication of such. applications. 
According to the other mode prescribed 
by the sub-section. applications may be 
made for grant of permit-on the invita- 
tion of such applications by the Regional 
Transport Authority. In the later case, 
generally some time — limit is fixed for 
making applications, The Regional Trans- 
port Authority invites applications in case 
of a new route, only after it has opened 
the route, fixed the Hmit of permits to 
be granted under Section 47 (3) of the 
Act. In the case of an existing route 
also applications for grant of permit can 
be invited only when it has decided to 
increase the limit fixed under S. 47 (3) 
or whenever there is vacancy on the 
route, The provisions of the Act are 
clear that the Regional Transport 
Authority has no power to invite appli- 
cations or to grant permit in the absence 
of vacancy on a route. In a case of in- 
vitation by the Regional Transport 
Authority members of public desirous of 
obtaining permit are in a position to 
know the strength of the route and they 
get opportunity to make applications and 
to compete with other applicants. In 
case of suo: motu applications no such 
opportunity is available. 

11.° The Supreme Court-in the case 
of Abdul Mateen v. Ram Kailash Pandey, 
AIR 1963 SC 64, held that an advertise- 
ment under Section 57 (2) of the Act 
inviting applications for a new route 
should indicate a decision of the Re- 
gional Transport Authority under Sec- 
tion 47 (8) of the Act and the number 
specified in the advertisement would be 
the limit fixed under Section 47 (3) of 
the Act. In Jayaram Motor Service v. 
Sri Rajarathanam. Civil Appeal No. 95 
of 1965, D/- 27-10-1967. (SC). 
Supreme Court held that the Regional 
Transport Authority has first to fix the 
limit and after-having done so, it should 
consider the applications for grant- of 


the 


T. H. N. Ahmad v. Commissioner (K. N. Singh J) [Pra 9-11] AIL 149 


permits in accordance’ with the procedure 
laid down under Section 57 of the Act, 
The question whether the ee 
of the limit of stage carriages requir 

on a-route should be done at a stage 


-anterlor to that of entertaining applica- 


tions for stage carriage permits, or thaf 
it should be done at the time, it con- 
siders applications for grant of stage 
carriage permits on that route, came up 
for consideration before. the Supreme 


- Court in R, Obliswami Naidu v. Addl, 


State Transport Appellate Tribunal, 
Madras, AIR 1969-SC 1130. While con- 
sidering that question Supreme Court 
laid stress on two. independent steps in 
connectién with the grant of a permit, 
Their Lordships observed as under:—.- 

: “On an examination of the relevant 
provisions of the Act, and the purpose 
behind Sections 47 and 57, we are çon- 
vinced that before granting a stage car- 
riage permit two independent steps have 


_to be taken. Firstly, there should be a 


determination by the R= T, A. under 
Section 47 (3) of the number of the stage 
carriages for which stage carriage per- 
mits may be granted in that route, 
Thereafter applications for stage carriage 
permits in that route. should be enter- 
tained. The R. T. A, is not competent 
to grant stage carriage permits for more 
stage carriages than fixed under Sec- 
tion 47 (3).” i 

The above observations of the Supreme 
Court make it clear -that no application 
for the grant of stage carriage permit 
can legally be entertained unless the Re- 


- gional Transport Authority fixes the limit - 


as required by Sec. 47 (3) of the Act. 
The legislative intent behind this restric- 
tion imposed on the power of the Re- 
gional Transport Authority in granting 
permit was further made clear by their 
Lordships in that very case in the follow- 


-ing observation:— 


“Sub-section (3) of S. 47 of the Act, 
if read by itself does not throw any light 
on the controversy before us, but if Sec- 
tions 47 and 57 of the Act, are read 
together, it appears to us to be clear that 
the view taken by the Appellate Tribu- 
nal and the High Court is the correct 
view. If contrary view is taken, it will 
throw open the door for manipulations 
and nepotism. There may be possibility 
of the personality. of- the applicant in- 
fluencing the decision of the R. T. A, 
on the question of need for a stage car~. 
riage permit in the route and thereby 


- public. interest which should be the main 


consideration while taking a decision 
under Section 47 (3) may suffer. If we 
accept the view taken by the R. T. A. as 
correct an operator who happens to apply 
for the route first will be in a command- 
ing position.. The R. T. A. will have no 
opportunity -to choose between competing 





150 AHN, [Prs. 11-14] T. H. N. Ahmad v. Commissioner (K, N. Singh J.) 


operators, and hence, public interest 
might suffer,” 

12. The Siprem Court bas thus 
declared that the scheme of the Act as 
contained. in Sections 47 and 57 of’ the 
Act shows that no application is legally 
maintainable for the grant of a permanent 
‘stage carriage permit unless a decision 
under Section 47 (3) is taken by the Re- 
~gional Transport Authority. If persons 


are allowed to file applications suo motu 


without there being any vacancy or fixa~ 
tion .of limit by the Regional Transport 
. Authority under Sec.’ 47 (8) of the Act, 
the door for manipulations and nepo- 
tism will be thrown.open. Further, other 
persons will have no opportunity to make 
applications as a result of which the Re- 
fional Transport Authority will have no 
opportunity to choose between competing 
operators.:and that would be against 
public interest. In the case of Mohammad 
Ibrahim v. State Transport Appellate Tri- 
bunal, Madras. AIR 1970 SC 1542. the 
observations made by the Supreme Court 
in Obliswami Naidu’s case, AIR 1969 SC 
1130 were further explained. Referring 
to the observations in Naidu’s case their 
Lordships observed that before applica- 
tions- could be received, there should be 
a determination under Section 47 (3) of 
. the Act. The purpose of such a pro- 
cedure was explained by the Supreme 
Court in the following words: >` 

“There should not be any room for 
elasticity of the number of permits at the 
time of consideration of application for 
grant. It is in the scheme of the Act 
that limit should -be fixed before the 
prant of permit and proper effect can be 
given to these provisions by deciding 
upon the number of permits before ap- 


plications for the grant of permits are. 


invited under Section 57 (2) of the Act, 
and in other cases before applications 
for the grant of permits are published 
under Section 57 (3) of the Act, to enable 
persons to e representations. The 
central idea is that applicants and those 
who will make representations should all 
know the limits of number of permits to 
‘be granted in order to ensure free and 
fair competition.” 

13. . The above observation of the 
Supreme Court was made: while consider- 
ing the case of a maiden route. The 
Supreme Court made it clear that unless 
there is vacancy, no application under 
Section 46 of the Act can be entertained. 
In the absence of any vacancy on a par- 
ticular route making of an application 
for grant of a permit is meaningless. The 
Regional Transport Authority is .em- 
powered to reject such applications sum- 
marily without following the procedure 
prescribed under Section 57 of the Act. 
H any contrary interpretation is given 


to the provisions contained in Chap, IV 


ALK 


of the Act, the result- would be that ex- 
g operators may render the. power 
exercisablè under Section 62 of the Act 
age The existing operators may go 
applications even without 
their being any vacancy in the hope 
that whenever there will be any vacancy 
on the route, their applications may be ` 
considered for grant of permits. If that 
procedure is allowed then those persons, 
who make applications earlier will have 
advantage n other persons and no op- 
portunity will be available to members 
of public for making onne ponn - The 
Regional Transport Authority will also 
have no choice and thus public interest 
would suffer, 


14 oe Section 46 ge oe 
an, application for grant of a t 

maintainable only when there is a vacancy 
on an existing route. In the case o 
maiden „Toute when no limit as requir- 
ed by peeta (3) of Section 47 is 
fixed, the g of an application 
would again ga meaningless. The Act 
contemplates that whenever there is a 
vacancy,” applications for grant of per- 
mits in that vacancy may be made, but 









for manipulations and nepotism: will be 
Unscrupulous existing 


ever in future any vacancy may .arise, 
their applications may be considered, and 


exercised. There is nothing in the Act 
to show that the Legislature -intended 
any such result in enacting first proviso 
to Section 62 of the Act. 


The purpose of the proviso was to 
prevent abuse of power by the. ‘Regional 
Transport Authority in granting tempo- 
rary permits. The purpose of. the pro- 
viso is to ensure a fair competition and 
opportunity to the applicants whose ap- 
plications may be pending before the 
Regional Transport Authority for grant 
of permanent permits. If applications 
made for grant of permanent stage car- 
riage permits are pending in respect of 

vacancy declared by 
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nal Transport Authority, grant of tem- 
porary permit to any applicant during 
the pendency of such applications is 
bound to give advantage to him over 
others and at the stage of consideration 
of applications for grant of permanent 
permits the persons holding such tem- 
porary permits may have weightage in 
their favour. The Regional Transport 
Authority may in certain cases go on 
postponing consideration of applications so 
that it may continue to grant temporary 
permits to some of the applicants. The 
Legislature enacted the. proviso to pre- 
vent any such abuse of power. The pro- 
viso does not come into play unless 
vacancy. is declared, applications are 
made, and are pending for grant of per- 
manent stage carriage permit. This in- 
terpretation gives full effect to all the 
provisions of the Act. It is a well 
accepted rule of interpretation that the 
Court should place harmonious construc- 
tion to give full effect to the various 
provisions of the Act and to avoid any 
interpretation which would render any 
provision of the Act nugatory. I am, 
therefore, of the opinion that having re- 
gard to the provisions contained in Sec- 
tions 46, 47, 48 and 57 of the Act. it is 
clear that the applications made suo 
motu for grant of permits without there 

g any vacancy on the route, are no 
applications under Section 46 of the Act 
within the meaning of the first proviso 
of Section 62 of the Act. 


15. The learned counsel for peti- 
tioners has placed reliance on the case 
of Tara Singh v. State Transport Autho- 
rity Tribunal, ATR 1959 All 253 in sup 
port of his contention that an applica- 
tion filed suo motu by an operator is a 
valid application which could legally be 
considered for the grant of permits under 
Section 57 of the Act. I have consider- 
ed that case carefully, The main ques- 
tion in that case was; whether an ap- 
plication made by an applicant suo motu 
under Section 57 (2) of the Act 
which did not mention the. -date 
when his permit was to take effect was 
maintainable. On a difference of opinion 
between two Judges the question was 
referred to a third Judge who answer- 
ed the question holding that the require- 
ment of mentioning the date in the ap- 
plication made suo motu was not man- 
datory,and in the absence of ‘specifica- 
tion of any 
not be rejected. The case of Tara Singh 
(supra) is, therefore, not relevant for 
purposes of. the present case, Sub-sec- 
tion (2) of Section 57 itself lays down 
that application for grant of permit can 
be made suo motu. There may be cases 
where vacancies exist on a route and 
the R. T. A. was not taking steps for 
inviting any application. In that event- 


date, such application, would ` 


-permits. In the 
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any person is entitled to make applica- 
tion suo motu for the grant of perman- 
ent stage ẹ permit under S. 57 (2 
of the Act,-the applications so made can- 
not be rejected by the R. T. A. on the 
ground -that no applications had been in- 
vited. The R. T, A. while considering 
applications made in response to its in- 
vitation for applications has, to consider 
the applications made suo motu also, 
The maintainability .of an application 
under Section 57 (2) of the Act depends 
upon the existence of vacancy on the 
route. The case of Tara Singh, there- 
fore, does not lend any support to the 
petitioner’s contention. - 

16. The learned counsel for the 
petitioner has argued that the Secretary 
Regional Transport Authority.has not 
empowered under the Act to grant tem- 
porary permits and the delegation of any 
sguch power to'him by the Regional 
Transport Authority was invalid. Regi- 
onal Transport Authority is constituted 
under Section 44 of the Act. Sub-sec- 
tion (5) of Section 44 contemplates rules 
for the delegation of powers and func- - 
tions by the Regional Transport Autho- 
rity and State Transport Authority to 
such authority or person as may be pres- 
cribed by the rule, 

Sub-section (5) of Section 44 runs as 
under:— 3 

“The State Transport Authority and 
any Regional Transport Authority, if 
authorised in this behalf by rules made 
under Section 68, may delegate such of 
its powers and functions to such autho- ` 
rity or person and subject to such res- 
trictions, limitations and conditions as 
may be prescribed by the said rules,” 

17. The State Government in exer- 


.Cise of its powers under Section 68 of 


the Act has framed Rule 44-A under 
notification dated 24th November, 1970 
published in the U. P. Gazette dated 5th 
December, 1970. Under Rule 44-A Re- 
gional Transport Authority is: authorised 
to delegate its functions by -general or 
special resolution recorded in its proceed- 
dings subject to such conditions as may 
be specified in the resolution to its Se- 
cretary or to Assistant Regional Trans- 
port Officer. The R. T, A. is thus autho- 
rised to delegate its functions by general 
or special resolution recorded in its pro- 
ceedings subject to such conditions as 
may be specified in the resolution to its 
Secretary or to Assistant Regional Trans- 
port Officer of the region concerned, all 
or any of its powers under Section 62 of 
the Act regarding the grant of temporary 
counter-affidavit filed 
by the Secretary of the Regional Trans- 
port Authority, Meerut it has been as- 
serted that on 28th January, 1971 the 
Regional Authority, Meerut adopted a 
resolution delegating its powers under 


152 All, [Pre, 17-19] 
Section 62. of the Act, to grant tempo- 


. rary permits to its Secretary subject to 


the condition that before the grant of 
any stage carriage temporary permit the 
_ matter should be referred 


- clear that the Secretary, Regional Trans- 

port . Authority has bern delegated. the 
powers exercisable | by the Regional 
Transport: Authority” RA Section 62 of 
the. Act to grant temporary permits. 
The Keat was, therefore, well with- 
in his jurisdiction to grant ‘temporary 
permits to the respondents. 


Learned counsel: for the petitioner 
has. however, urged that the delegation 
‘fe invalid. as it contains a restriction on 
the power of the Secretary that before 
the grant of temporary stage carriage 
permit the matter. shall be referred to 
the Chairman ‘also, This contention is 
‘without any substance.  Sub-section (5) 
: Section 44 of the Act itself pro- 
vides that the delegation may be subject 
to such restrictions, limitations and con- 
ditions ‘as may’ be’. prescribed by the 
Tules. Rule 44-A also provides that the 
Regional Transport Authority may de- 
legate. its powers ‘and functions with 
such restrictions or conditions which ` it 
may specify in its resolution. -The Re- 
gional’ Transport Authority. was, there- 
fore, acting within its powers in placing 


. restriction ` on the power of the Secre-. 
tary in the matter of. grant of temporary 


permits that before any such temporary 
stage carriage permit is granted, the 
Secretary shall ga the matter to the 


Chairman also. ; delegation, in my 
opinion is legal ma valid and the Secre- 
tary of the R. A. had jurisdiction to 


grant temporary Ppa 


18. Learned Counsel for the peti- 
floner has then urged that the impugned 
temporary permits have not been grant- 
ed by the- Secretary, Regional Transport 
Authority, but by the Chairman of the 
Regional : Transport Authority, who had 
no, authority in law:to grant any tem- 

porary permit under Section 62 of the 
Act. The Secrétary,, Regional Transport 
Authority in his counter-affidavit has as- 


serted that he himself scrutinised ` and- 


considered all the 51. applications receiv- 
ed for the grant of! temporary permits 
on the route in question. After scrutiny, 
and considering the case of each Indivi- 
dual applicant, he: found ‘respondents Nos. 
3 to 12 as the most suitable persons, he 
therefore, decided to grant temporary 


permits to them fori a period of four. 


months. He recorded his decision in a 
note and thereafter he sent the same 


for approval to the Chairman of the Re-` 


gional Transport Authority. The Chair- 
man approved the decision of the Secre- 
tary without any modification. The 
Secretary therafter . granted temporary. 
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permits and issued the same to respon- 
dents Nos,.3 to 12 It is, - therefore, 
amply clear that the Secretary granted 
the temporary permits within the limits 

of the delegated authority, Commissioner ` 


had only approved the Secretary's pro- 


ars petitioner’s contention to the .- 
contrary is without any substance. i 


19. Learned counsel for the peti- 
tioner has then urged that since the Rè- 
gional Transport- Authority had decided 
to open the route in question and.. had 
also fixed the limit. of permits undér 


` sub- -section (3) of Section 47, there was 


no temporary need j grant of 
temporary permits therefore the powers 
under Section 62 of the Act have been 
exercised in an arbitrary. manner. Re- 
gional Transport Authority is empower 
‘ed to grant temporary stage carriage per- 

mit for a limited period’ not exceeding: 
four months for the conveyance of pas- 
sengers on special occasions such as 
fairs and réligious gatherings or for pur- 
poses of seasonal requirment or to meet 
a particular temporary need or -pending 
decision of an: application for the 
renewal of a permit. The learned coun- 
sel has urged that unless and until any. 
of these four conditions are found to be 
present, the Regional Transport Autho- 
rity or its Secretary exercising the- dele- 
gated powers could not grant temporary 
permits. The Secretary has not recorded 
any reasons justifying the grant of tem- 
portry permits. It is true that the power . 
to grant temporary permits is exercisa- 

ble only on the existence of conditions 
mentioned in the four ‘sub-clauses of 
‘sub-section (1) of Section 62. If none of 
those conditions‘ are found to exist, nô 
temporary: permit under Sectlon 62 can 
be granted, and, any temporary permit 
keen “otherwise ~would be. without 





rary 
plated by Section 62 of the Act. 


In the present: case, the Séchetary 
in his order granting temporary permit 
referred to the resolution. of the Region- 
al Transport Authority dated 5th & 6th 


~ April 1971, wherein. the Regional Trans- 


Bort Authority had considered the- rè- 
presentations recelved from public and . 
the recommendations. of the . authorities 


-eoncerned, and had come to the conclu- 


sion that- there was need of the travelling 
public and in order to meet that need 
creation of a new route Muzaffarnagar- 
Budhana-Kurtheal was necessary and, 
_ therefore, it created the route, fixed the 
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strength and classified it, as ‘A’ Class 
route, The Regional Transport Authority 
was, therefore, satisfied that there was 
need for the grant of permits on the route 
In question. The Secretary his order 
further stated that as’ applications for the 
grant of permanent permits.on the route 
in question had not been invited and 
since there was necessity for catering 


need of the travelling public, there was, 


need for grant of temporary permits. ` I 
have considered the question care- 
fully and, I am of the opinion that the 
Secretary of the R. T. A. was satisfied 
that there was need for grant of perman- 
ent permit on the route in question since 
steps for the grant of permanent per- 
mits had not been taken there existed a 
temporary need to meet the requirement 
of the travelling public. When the Re 
Transport Authority was not able 

to take necessary steps at an early date, 
to grant permanent permits, in respect 
of the new route for which it had al- 
ready taken a decision to grant perman- 
ent permits. there a ‘temporary 
need. The contention of the learned 
counsel for the petitioner that since there 
was a permanent need, there could be 
no temporary need justifying the grant 
of temporary permit is dévoid of any 
force.. In the case of. Madhya Pradesh 
State Road Transport Corpn. Bairagarh 
B. P. Upadhyaya, AIR 1966 SC 156 


the Supreme Court while interpreting’ 


clause (c) of sub-section (1) of Section 
62, held: 

“This sub-section, therefore, contem- 
plates that there may exist a temporary 
need for transport facilities on a parti- 
cular route even in case of permanent 
need for such facilities. We are accord- 
ingly of opinion that the Regional Trans- 


Authority was right as a matter of | 


w in granting a temporary permit to 
the appellant under Section 62 (c) of the 
(Motor Vehicles Act in the circumstances 
of this case and the view expressed by 
the High Court is not correct.” 

20.. In the above case, Regional 
Transport Authority had granted tem- 
porary permits on a route in respect of 
which it had decided to grant perman- 
ent permits but it had not been able to 
fake necessary steps for considering ap- 

lications for grant of permanent permits, 
e Madhya Pradesh High Court held 
_&hat temporary permits could not be 
granted when there was a permanent 
need for providing facilities on the route 
y so when the Regional rt 
Authority had taken: a decision to invite 
applications for that purpose. The Sup- 
reme Court, in appeal, set aside the 
order of the High Court and it upheld 
the order 
Authority - granting temporary permits, 
The circumstances which existed in tbe 
. Madhya Pradesh case are present in the 
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of the Regional Transport. 


[Pr 1] AML 153 
present case also. The grant of tem-. 
poraiy i permits by the ey of the 


nal Transport Authority is, there- 
fore, legal: and valid. 
21, No other point been 


pressed before me. Since e ral points 
raised by the petitioner have failed, the 


‘Writ Petition fails-and is accordingly dis- 


missed with costs, 


Petition dismissed, 
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_... A. K, KIRTY, J. 


Kamta Prasad, Applicant v. Smt 
Om Wati, Opposite Party. 
Second Appeal No. 3667 of 1964, 


D/- 5-7-1971, against order and Judg- 


ment of Sibte Hasan, Dist, J., Budaun, 


D/- 29-8-1964. 


Hindu Marriage Act (1955), Section 
27 — Directions in respect of property 
— Court has power to pass decree direct- 
ing husband to return to wife her orna- 
ments and other 3 
Section 21). (X-Ref:— Civil 
(1908), Section 151 and Order 7, Rale 7). 
. (Para 3) 
- The section does not exclude the 
power - -to pass a decree relating to pro- 
perty. belonging exclusively either to 
the husband or wife as that power is 
inherent in the proceedings under the 
Act themselves. The words “which 
may belong jointly to both the husband 
and wife” in the section show confer- 
ment of an enabling power to deal with 
jointly-owned properties also but do not 
restrict the court’s power to such pro- 
perties alone. (Paras 3 and 6) 
In view of Section 21 all powers of 
a Civil Court are available while deal- 
ie -with the proceedings under the 
Act. Therefore by virtue of the powers 
under age 151 and Order 7, Rule 7 
Civil P. C. also the court. has the power ` 
to pass that decree against the husband. 
(Para 5) 
S. C. Asthana and Ambika Prasad, 
for sit era K. C., Saxena, for Op- 


JUDGMENT :— The respondent fil- 
ed a petition under Section 13 of- the 
Hindu. Marriage Act against the appel- 
lant seeking dissolution of the marriage 
and also a decree for return of orna-. 
ments and other articles belonging to 
her worth Rs, 2,700/-. The suit was 
contested but the trial court decreed 
the suit for judicial separation and also 
for return of the ornaments etc. The 
husband filed an appeal, which has 
nen dismissed by the lower appellate 
court. i 
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2. The courts below have ré 
corded concurrent findings to the S 


that the husband was a 
- addicted to other vicious habits. There 


is also” a` concurrent. finding that the 


appellant used to treat the respondent 
with cruelty, and had giyen her a knife 
blow in. the 
turned her out of his house. On these 
findings the suit was rightly decreed 
for judicial separation. That part of the 
decree, therefore, must be affirmed, 


2. Coming now to the question 
of the legality of the: decree for return 
of the ornaments etc., it may be men- 
tioned. that the courts : below have re- 
corded a clear finding that the husband 
did deprive the wife of the ornaments 
and other valuable articles, No dis- 
pute has been raised in regard to the 
value of the ornaments and the arti- 
cles. - An argument, however, has been 
raised to the effect that under Section 
27 of the Hindu Marriage Act the court 
had no power to pass the decree, as the 
ornaments and other valuable articles 
did not jointly belong to both the hus- 
band, and the wife. The contention of 
the appellant is that unless the orna- 
ments or other articles jointly belong- 
-ed to the husband and the wife’ the 
court is not competent to exercise the 
powers conferred on it under Section 
27 of the said Act. This argument ap- 
pears to be plausible.' But, in my opin- 
ion the argument really hss no force. 
Section 27 aforesaid reads as follows :— 
“In any proceeding under this Act, 
the court may make such provisions in 
the decree as it deems just and pro- 
per with respect to any property pre- 
sented, at or about the time of marriage, 
which may belong jointly to both the 
husband and the wife.” 

Section 27, to my mind, does not 
exclude the fariodietion or the power 
of the court to pass an appropriate de- 
cree in regard to the property which 
may belong either solely to the husband 
or solely to the -wife. This power in 
the nature of things, in my opinion, is 
inherent in the legal proceedings which 
appropriately arise under 

e Act. In such cases generally 
there should be no difficulty in deal- 
ing with the property -belonging ex- 
clusively to the husband or the wife 
Difficulties are likely to arise in cases 
where there are properties which be- 
Jong jointly- to both of them. In such 
cases the court has to adjust the equi- 
ties between the 


it was to ensure the making 
equitable adjustments . that. specific 
powers had to be conferred on the 
court under Section 27 of the said Act. 
Therefore, I am of opinion that Sec- 


Kamta Pa v. Om Wati (Kirty J) 


abdomen and had also 


the Hindu’ 


A.LE 


tion 27 does not ee the generel 
power of the court to` an appro- 
priate in regard’ to a ie property 
belonging exclusively to either. hae hus- 
band or the wife. 


_4. - Section 21 of the Act “Dros 


vides: 
“Subject to the other EEE T 


aea «4s Reed a 


as the High Court may make in ~ this 
behalf, all proceedings under this Act 
shall -be regulated, as far. as may 


be, 
by the Code of Civil Procedure, 1908”, 





cree of the court below, in so far as It 
Telates to the return of the ornaments 
and other articles also, does not suffer 
from any illegality. . ; 


6. Even Section 27 of the Hindu 
Marriage Act does not contain any ex- 
press provision in regard to the power 
of the court to pass an appropriate des 
cree in regard -to the property belong- 
ing to either the wife or the husband 
exclusively. The expression “which 
may belong jointly to both the husband 
and wife” indicates that Section 27 con- 
fers a wider and enabling power on the 
court to deal also with properties which 
jointly “belong to the husband and ‘the 
wife. But.it does not restrict the 
powers of ths pdurt only to guch Dro; 
perties. 


T. Mr. Saxena, ese ined 
for the respondent, further submitted 
that in the trial court no objection was 
also raised as to misjoinder of causes 
of action. It was urged by him tha® 
had such plea been-taken, his client 
would have been in a position to elect 
as to whether she will file a separata 
suit in .regard to the return of the. orna: 
ments and other valuables. It is no 
necessary to go into this -question as, 
in my opinion, as Indicated above, there 
is nothing under the Hindu Marriage 


_ Act which prohibits the passing of the 


decree which the court has -passed for 
sie of ornaments and other valus 
es, . 


tained in 


1972 
8 The appeal is dismissed with 
a Appeal dismissed. 





AIR 1972 ALLAHABAD 155 (V 59 C 38) 
(LUCKNOW BENCH) 
GUR SHARAN LAL, J. 
` Farooq’ Ahmad, Appellant v. Mune- 
shwar Bux Singh, Respondent. 
Second Appeal No. 259 of 1970, D/- 
are? against Judgment and decree 
i R. S., Bhargawa, Dist, J.. Bar 
Dj- 13-8-1970. 
(A) Transfer of Property Act (1882) 
Section 106 — Notice under — Onus to 
prove its invalidity is.on defendant. If 


there is nothing to the eager he can 
to discharge 


onus. 
(1872), Section 101). AIR 1968 All 321, 
Followed, (Para 6) 
(B) Transfer of Property Pst (1882), 
Section -106 (as amended in U. P.) — 
Quit notice — If it is- only for vacation 
of the premises and not for termination 
of the tenancy it is invalid. AIR 1963 
All 581, Followed, (Para 6) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 All 321 (V 55), 
Mast Ram ae eee v. Dy. 


cae Bahrai l 
(1963) AIR 1963 All 581 (V 50) = 
1963 Al -WR (HC) 490, Ahmad 


Ali v. Mohd. Jamal Uddin 6.. 


Shafaq Mirza, for Appellant; Ra- 
fendra Kant Agnihotri, for Respondent. 

JUDGMENT :— This second appeal 
arises out of a suit for ejectment- of 
the appellant Farooq Ahmad from a 
shop. The suit of the. respondent 
Muneshwar Bux Singh was decreed by 
the trial court and. the judgment and 
decree th the trial court were main- 
the first appeal ‘filed by Fa- 
rooq Ahmad and decided by Sri R. S. 
Bhargava, District Judge; Barabanki. 
Farooq Ahmad then filed this second 


shop was admittedly 
taken on rent by Farooq Ahmad from 
Muneshwar Bux Singh, The latter 
claimed that a lease had been executed 
under which the tenancy was to termi- 
nate on 30-86-1965 unless the landlord 

to continue the defendant as a 
tenant. A dispute was raised about 
the lease but it was held proved and no 
controversy. has been raised this 
court about this lease, Exhibit 4, hav- 
Ing been executed by the appellant 
Farooq Ahmad. It is not In controversy 
that the appellant was retained as a 
tenant beyond 30-6-1965 and 
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Farooq Ahmad v, M. Bux Singh (G. S. Lal J.) 


Act. 


“argued on the 
ting 


[Prs, 1-6] All, 155 


only on 13-2-1968 that a notice was 

to him for vacating the Shop. The 
ir was thereafter instituted on 23-4- 
1868 when Farooq Abmad did not va- 
cate the shop. 

3. Two points arose for determi- 
nation in the suit on the basis of the 
pleadings of the parties. One. was whe- 
ther the U. P. (Temporary) Control of 
Rent and Eviction Act applied to the 
case or not and the other was whe- 
ther the tenancy had been duly termi- 
nated or the notice given by the plain- 
tiff ‘was invalid or not according to the 
Provisions of Section 106 of the Trans- 
fer of Property Act, 

4. On the first point the case of 
the plaintiff was that the shop had 
been constructed after 1951 and there- 
fore was exempt from the application 
of the aforesaid -Act by reason of Sec- 
tion 1-A thereof. Both the courts be« 


low have found that the shop was con- 


structed after 1951. On this point 
learned counsel for the appellant has 
argued that though the finding of the 
courts below is on a point of fact but 
as a jurisdictional fact even that finding 
ean be questioned in the second appeal. 
However he has actually not raised any 
controversy . about that finding- and has 

findings of the lower 
to the notice. 

5. Coming to the second point, 
the facts’ requiring mention are that 
the plaintiff did not file a copy of the 
notice which he had sent to the defen- 
dant and on the original notice being 
summoned from the defendant the de- 
fendant did not file it in court. ` The. 


‘service of the notice on the defendant 


is not in dispute.. What he contended 
was that the service was effected less 
than 30 days before the institution of 
the suit. That plea of fact has been 
rejected by the lower ‘courts and there- 
fore does not call for consideration in 
the second appeal. It is to be taken 
for granted that the service was made - 
more than a month before the institu- 
tion of the sult. It may also be stated 
that the plaintiff has not proved the 
notice by oral statement of its con- 
tents. Accordingly the contents of the 
notice remained ‘wholly unproved. Only 
its seryice is an admitted fact.. : 

‘6. Learned counsel for the res- 
pondent relies on a Single Judge deci- 
sion of this Court In Mast Ram Ram 
Charan v. Dy. Commr., Bahraich, AIR 
1968 All 321 in. which it was laid down 
that where Issue of notice under Sec- 
tion 80 of the: Civil Procedure Code by 
the plaintiff is admitted by the. defen- 
dant, the onus to prove the notice to 
be defective lies on the defendant. The 
application of this rule. to ae present 
case will only mean that the defen- 
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dant, that is the appellant, will have 
to prove that the notice given by the 
plaintiffi-respondent was” not according 
to the provisions of Section 106 of the 
Transfer of. Property Act 
tion on behalf of the appellant is that 
the notice given was not a notice ter- 
minating the tenancy and, on the other 
hand, it was only a notice for vacation 
of the shop. According to the learned 
counsel for the appellant Section 106 
of the ga of Property Act, ‘as 
amended in U. P,, requires one month’s 
notice A the tenancy;. in other 
words, a -notice terminating the- tenancy 
on the expiry of one month from the 
receipt thereof. If the notice is not 
one for terminating the tenancy but 
. merely asks for vacation of the rented 
premises, that would not, according to 
the learned counsel, fulfil the require- 
ment of Section 106 aforesaid, 


Learned counsel relies in this con< 
nection on a decision of this Court - in 
Ahmad Ali v. Mohd, Jamal Uddin, 1963 
All WR (HC) 490 = (AIR 1963 All 581), 
“It was held by a Division Bench in that 
case that a notice calling upon the 
tenant to deliver possession on a. parti- 
cular day. after receipt of the notice was 
not a notice of. termination of tenancy. 
No decision of this or any other High 
Court taking a contrary view has been 
cited before me by the learned coun- 
sel for the respondent, -As a Division 
Bench case it is binding. on me., The 
question remains whether the appel- 
lant has been able to show that the 
notice only demanded vacation of the 
shop. In® this connection reliance of the 
learned counsel for the. appellant is 
placed .on paragraph 2 of the plaint and 
this paragraph recites thať. a> register- 
ed notice for vacation of the shop was 
given to the defendant’ on 13-2-1968, 
The plaint, however, proceeds to recite 
‘that the period of the notice had elaps- 
_ed and the relationship of the defendant 
as tenant to an end and the 
_ plaintiff was no longer treating him Ta 
a tenant. The statement that the - 
fendant’s relationship as tenant tee 
come to an end was only a conclusion 


drawn by the plaintiff from the fact of. 


giving of notice and expiry of the 
period mentioned therein. It was not 
a. statement about the contents of the 
notice. ‘As to the contents it was stated 
in the said paragraph’ 2 oe it was for 
vacation. of the shop. the witness- 
box. also the plaintiff did not state any-= 
thing about the contents of the notice 
or that in that notice he had written 
that the ‘tenancy would terminate -on 
the expiry of one month. In the wit- 
ness-box also he simply gave his con- 
clusion’ or impression that after the ex- 
piry of the period of notice the rela- 


M. M: L. Sahni v. Union of India (Jagdish Sahal J3) 


The conten-- 


ALE O 
tionship of landlord and tenant has 
ceased to exist. 


There is no reason why the defen- 
dant should not be.allowed, in discharg- 
ing the onus, to rely upon the contents 
of paragraph 2 ‘of the plaint which in- 
dicates that the notice given was one 
for vacation of the shop. In the ab- 
sence of anythi to the contrary, . 
appellant has thus discharged his onus 
by relying . upon the  plaintiff-respon- 
dent’s own averment in paragraph 2 of 
the plaint. The learned District Judge 
who decided ‘the first appeal, noes on 
the aforesaid decision In Mast Ram Ram 
Charan’s case but he did not further 
take notice of the fact that there was 
material on the record to show that the 
notice. was a notice of vacation only. 
and that the onus on the tenant to 
prove that the notice was not a valid 


~- -notice under Section 106 of the Trans- 


fer s Property Act stood discharged. 


In the result the appeal is al- 
iwa and the decrees of the two lower 
courts are set aside. The suit is - dis- 
missed. with costs in all the three courts. 


Appeal allowed, 





AIR 1972 ALLAHABAD 156 (V 59 C 39) 
_ (LUCKNOW: BENCH) 
JAGDISH SAHAI, J. 


. M M. L. Sahni and another, Pett | 
toners v. Union of India and others, 
Opposite Partiés, 


Writ Petn. No. 910 of 1967, Dja 


~- 23-4-1971. 


Constitution of India, Article 226 — 
Writs — Petition seeking remedy for 
breach of contract without anythi 
more is not maintainable. 1970 UJ (SC) 
290 and AIR 1954 SC 592, Distinguished, 

(Para 2) 

Such -a case can be decided only on 
detailed evidencé and not in a summary 
writ proceeding. Since the petitioner 
can be adequately compensated with 
damagés the Civil Court also will not 
enforce ‘the conirady He has also got 
an alternative. remedy of suit and there- 
fore cannot get a mandamus. When the 
respondent is neither a judicial or quasi~ 
judicial body nor has acted so a writ 


.of . prohibition also cannot issue. Thus 


such a petition cannot lie, 
(Paras. 3 and 4) 


Cares- Referred : Chronological’ Paras 
(1970) .1970 UJ (SC) 290 = 1970 


SCD 181, Divisional Forest OM- . 

cer, South Kheri. v. Ram Sanehi 

Singh . 
HO/JO/D947/71/JRM/BNP 


1972 
(1954) AIR 1954 SC 592 (V 41) = 


1955-1. SCR 305, K. N. Guru- 
. Bwamy v, State of Mysore ao 


S. C. Mathur, for Petitioners; “A.B, 
Nigam, for Opposite Parties Nos. 1 to 4° 

ORDER :— This -petition by M.. M: 
L. Sahni made under the provisions of 
‘Article 226 of the Constitution of India 
contains the prayer that a writ of cer- 
tiorari be issued and the notice dated 
8rd October, .1967 issued by the District 
Controller .of Stores, the order.of. the 
District Controller. of Stores dated 26th 
October, 1967.and the letter of the As- 
‘sistant Engineer, . Head Quarters, Nor- 
thern Railway, Lucknow dated 9th Nov- 
ember, 1967 
respectively) be quashad. There is also 
a prayer for the issue of a writ, direc- 
tion or. order in.the nature of prohibi- 
tion prohibiting the respondents, - the 


Union of India, the -Controller of Stores; 
the District -Controller of Stores and. ‘the 


Assistant Engineer, -Northern Railway 
from ousting the petitioner from the 
eat -belonging to` the Rail- 
way, which ‘he is occupying,.or from 
demolishing the same. ‘There is also a 
prayer ` to Issue a writ, direction. or 
order In the nature of mandamus . com- 
manding the. respondents to’ place orders 
for stitching of ‘uniforms which 
used to do earlier, In-.addition there js 
an usual prayer. for any 


circumstances of ‘the. case- may deem fit 
and proper to issue -v 
i 2. It is not necessary is Sendon 
the various facts averred In’ the - peti- 
tion or what is contained in the coun- 
ter: affidavit -or the’ rejoinder affidavit 
because the petition is clearly ze Cone 
ceived and {fs Hable eo be: dismissed’ - 
_|the ground that it is.not' Canidtainable. 
The petitioner wants to. 
agreement entered into by the respon- 


dents with him and this cannot be done 


in the exercise of ‘writ jurisdiction ‘by 
eee It. may. be stated “that “no 
breach: of law is pleaded ‘nor there Is a 
complaint that any of the fundamental, 


rights have been infringed. It is well ` 


settled that no writ lies to enforce a 
contract. It is true -. that, certain’ cir- 
cumstances . even. though the: sourcé,. of 
a right may be a contract or an agree- 
ment, a. writ may.-lie. against the order 
of an authority having’ statutory powers.. 


As. for example, if an authority modifies’ 


an action taken: by his subordinate au- 
thority. and thus deprives the. petitioner 
of the right that accrued:to-him by 
virtue of the order--of, the subordinate 
authority, the writ _may be maintain- 


bl 

Kheri. v. Ram Sanehi Singh, 1970 .UJ 

Gma, 290, their Lordships of the- Bupeeme 
observed as follows:.-: 


4 


.tion was not maintainable. 


(Annexures 9, 10 and 13. 


: way of a 


other” writ, 
direction. or order as -this-court in the 


‘gave rise to the 


enforce `~- an. 


- davits alone:. 
-out be ‘fully compensated in 


In the case of The D..F, O. South- 


th 
ees: eel 


` M. M L Sahn? v. Union of India (Jazāishi Sahat J- Pre. 1-4] All. 157 


“Counsel |. “for the -appellants con- 
that since’ the arose out 
‘of the terms of T contract and the 
Divisional Forest Officer.. under se 
terms of the contract had authority -to 
modify any. action taken' by a subordi- 
‘nate forest. authority thé remedy of the 
respondent was to institute an action in 
the Civil Court and that the writ peti- 
But in the 


present case the order is passed by a 
public authority modifying the order or 


- proceeding : of. a subordinate’ forest aux 


thority. By that ‘order he has notes 


_ the respondent of a.valuable right. ; 


are unable to hold that merely Sea 
the source of the right. which the res- 


‘pondent claims was initially in a con- 


tract, for obtaining ` “relief a against any 
arbitrary and unlawful acfion on the 
part of a-public authority —he must re- 
sort. to a sult and not to a petition by 
writ. -In- view of the judg- 
ment of this court in EK: N., Guruswamy’s 
case, (1955):1 SCR 305 =- (ATR 1954 SC 
592) there can be`no doubt that the 
petition was: maintainable, even if the 
right to relief arose out of an alleged 
breach of contract, where the action 


` challenged. was of a public authority dn- 
he- vested with statutory power.” 


It ‘may also be mentioned’ ‘that In. 


` K. N,..Guruswamy v. The State of My- 


sore, 1955-1 SCR 305° = (AIR 1954 SC 
592). (Supra) - -the cause of action that 
filing of the writ peti- 
tion. was the alleged Irregular ‘exercise 
of authority by the Excise Commis~ 
sioner. - That was not an action for spe- 
cific. performance of- a. contract. ` 


3. The pith and. substance In the 
present writ -petition is an action for 
breach’ of -an- alleged contract and noth- 
ing else. Besides; in'a matter like this 
proper adjudication -between ‘the par- 
ties- cannot-be. made without there be- 
ing -detailled evidence . on the questions 
involved. -A case like this cannot be 
properly decided in the summary pro- 
ceeding of a writ where the normal prac- 
tice is to decide it on the basis. of aff- 
It is also. well known that 
in a case,.where damages are adequate 
remedy..a: Civil. Court would. not. en- 
force `a contract alleged to have been 
breached. In the present case the peti- 
tioner can on a proper case Aaa „made 
terms of 
damages... The petitioner has clearly an 
alternative remedy .to file a suit. A 
writ of ‘mandamus will not eye Sin 
view ` of that alternative - remedy. ; 


‘4, ‘The respondents” ‘are not a 
judicial body or’ a’ quasi judicial ‘body.| — 
terminated -the agreement, 
administratively and not| | 


158 All, [Prs. 1-3} 


Jusic ely or M es A writ of 
prohibition wo not go such cir- 

cumstances, «©. >? i 
5. - In my opinion, the petition Is 
misconcetved and for that reason it is 
dismissed with costs; The interim stay 

-order dated 4-12-1967 is vacated. 
Petition dismissed. 
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(LUCKNOW BENCH) . 

X B, N.. LOKUR, J. - 
- Ganga Glass Works (Private) Ltd., 
'Balwali, Petitioner v. The State of U.P. 
and others, Opposite Parties, 5 


Writ Petn. No, 23 of 1969, D/- 22-3- 
197. 2. a 
(A) Tenancy Laws — U. P. Consoli- 
dation of Holdings Act (5 of 1954), Sec- 
tion 27 (1) — A map prepared by the 
consolidation authorities can be correct- 
ed by those authorities alone and the 
revenue authorities cannot resort to 
Section 28, U. P. Land Revenue Act to 
make corrections in that map. ` . 
: f i (Para 2) 
- (B) Tenancy Laws — U. P. Consoli- 
dation of Holdings Act (5 of 1954), Sec- 
tions 42-A and 27 (1) — Section 42-A 
enables the consolidation authorities to 
correct the size and shape .of plots: in 
the map prepared under Section 27 (1) 
by referring to the record of rights. 
‘ (Para 3) 


Mangi Lal Agarwal, for. Petitioner: 
Umesh Chandra Srivastava, for Opposite 
Party No. 3, - 7 


ORDER :— The petitioner approach-- 


ed the Additional Collector, purported- 
ly under Section 28 of the Land Reve- 
nue Act; 1901, for rectification of a map 
prepared under Section 27 {1) of the 
U. P.. Consolidation of Holdings Act. 
The Additional Collector declined to 
interfere .on the ground that Section. 49 
of the Consolidation of Holdings Act 
barred a revenue court, inter alia, from 


entering upon the- correctness of other- >` 


wise of a map prepared by the consoli- 
dation authorities. He also pointed out 
that the petitioner ought to have ap- 
proached the consolidation authorities to 
_ correct the map under Section 42-A of 
the Consolidation of Holdings Act. In 
an appeal preferred .by the petitioner. 
the Additional Commissioner 
different view and recommended to the 
Board of Revenue that the: order . of 
the Additional Collector be set aside 
and the case be remanded with a. direc- 
tion that the application be decided on 
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- come up to 


‘tion authorities, 


took a` 


ALR. 
merits. The Board of Revenue, how- 
ever, was inclined to agree with the 
Additional Collector and hence reject~ 
ed the reference. The petitioner has 
Court under Article 
226 of the Constitution. challenging the 
legality and validity of the order of 
the Board of Revenue, = 


2 It was.urged that. Section 28 
of the U. P. Land Revenue Act permits 
correction of errors in the maps and 
the . Additional Collector should be 
directed to decide the application on 
merits. Section 27 (1) of the Consolida- 
tion of Holdings Act requires the con- 
solidation authorities to prepare a new 
map, field-book and record of - rights in 
respect of the consolidation area on the | 
basis: of the records mentioned in the 
section, and further. states that the - 
provisions of the ‘Land Revenue Act 
shall, subject to such modification and 
alterations as may be prescribed, be 
followed in the preparation of the said 
map and records, It is by reason of 
the reference to the Land Revenue Act 
that the learned counsel for the peti- 


` tioner argued that Section 28-of the 


U. P, Land Revenue Act was attracted 
and the petitioner could, therefore, ap- 
proach the revenue authorities for cor 
rection of the map. I am unable. to 
agree with the argument. The provi- 
sions of the Land Revenue Act are re- | 
ferred to in Section 27 (1) of the Con- 
solidation of Holdings Act only. for the 
purpose of-specifying the procedure for 
preparation of the map and records, If 
the map is prepared by the consolida- 
_ the consolidation au- 
thorities alone are competent to make 
any alterations in the map and the 
revenue authorities cannot resort to Sec- 
tion 28 of the Land Revenue Act and 
make corrections inza map prepared by 
the consolidation authorities. In that 
view, the application of the petitioner 
moved to .the Additional Collector was 
misconceived and incompetent: he should 
have -approached the consolidation au~- 
thorities if he had a grievance against 
the map. _ 


= 8 Though the` grievance spelt 
out in the petition against the map is 
wider, the learned counsel for the peti- 
tioner made it clear at the hearing that 
the complaint was only regarding the 
size and shape of the. two plots, Nos: 
114 and 117 and contended that there 
is no provision in the Consolidation of 
Holdings Act which enables the consoli- 
dation authorities to alter. the. size and 
shape of the plots In the map prepared 
under Section 27 (1). If the record. of 
rights and the map vary in thé matter 
of size of the plot, Section 42-A of the 
Consolidation of Holdings Act does en- 
able the authorities concerned to re- 
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concile the size In the map with the 
size recorded in the record of rights. 
Similarly the shape’ also would’ be an 
error which would come within the 
purview of Section 42-A of the Act and 
can be corrected by the Consolidation 
authorities. Since the petitioner. has 
chosen to approach an incompetent au- 
thority: for redress of his grievance and 
since the Board of Revenue has declin- 
ed to grant the redress, the order of 
the Board of Revenue cannot be dis- 
turbed and the petition is; therefore, dis- 
missed.. No order as to costs, 


“Petition dismissed. 
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R. S. PATHAK AND R. L. GULATI, JJ. 


. Sultan Singh, Petitioner v. Assis- 
tant Registrar Incharge Jhansi Divi- 
sion, Jhansi and others, Respondents. 

Civil Misc, Writ Nos. 2040 of 1969 
and 726 of 1970, D/- 19-3-1971. 

(A) Co-operative Societies — U. P. 
Co-operative Societies Act, 1965 (11 of 
1966), Preamble — Validity of — Act 
falls under Entry 32 of List 2 of Sche- 
dale 7 and not under Entry 43 or 45 of 
List 1 of Schedule 7 and hence it is 
not beyond the legislative competence of 
the State Legislature — (X-Ref:— Con- 
stitution of India, Article 246, Schedule 
7, List 1, Entries 43 and 45; Schedule 7, 

f List 2, Entry 32) — AR 1961 SC 189 and 
AIR 1970 Sc 564, Rel. on. -- (Para 11) 

In pith and substance the U. P. Co- 
operative Societies Act, 1965 is a law 
relating to the incorporation, regulation 
and winding up of co-operative societies 
and is referable to Entry 32 in List 2 
of Schedule 7. It is not a law which is 
essentially concerned with the activity 
of banking, (Para ..11) 

(B) Co-operative Societies — U. P. 
Co-operative Societies Rules (1968), Rule 
44 (b) — Rule 44 (b), which bars indi- 
viduals m è ordinary -members 
of a co-operative society, does no more 

carry out the purposes of the Act 
itself. It cannot be said to be in ex- 
cess of the provisions of the statute and 
on that ground it rannol be assailed as 
invalid — (X-Ref:— U, Co-operative 

Societies Act, 1965 (14 of 166). S. 17 (2).) 

(Pata 12) 
Section 17(2), U, P. Co-operative 

Societies Act, 1965 (11 of 1966) clearly 

provides that notwithstanding anything 

contained In Section 17 (1) an indivi- 
dual shall not be admitted as an ordi- 
nary member in such co-operative so- 
ciety or societies a class of co-operative 

ties as may be prescribed. 
(Para 12) 
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(C) Co-operative Societies — U. P. 
Co-operative Societies Act, 1965 (11 of 
1966), Section 131 (4) — Jurisdiction of 
trar — On failure of the co-ope- 
rative Society to comply with the pro- 
visions of Section 131 (3); the Registrar 
acquires jurisdiction under Section 131 
(4) to frame such bye-laws as are neces- 
sary for the purpose of giving effect to 
the provisions of the Act and the rules. 
His powers under Section 131 (4) ex- 
tends to do .all that which the society 
should have done under Section 131 (3) 
— (X-Ref :— Section 131 (3). 
(Para o 
(D) Co-operative Societies — U. 
Co-operative Societies Act, 1965 (11 P: 
1966), Section 131 (3) and (4) — Period 
of one year provided in Section 131 (3) 
to a co-operative society for bringing its 
bye laws into conformity with the Act 
and the Rules must be computed from 
the- date on which the - Act came into 
force and not from the date on which 
the rules came into forée. 
(Paras 14, 15) 
However, modification or alteration 
of bye laws by society even beyond that 
period will not render such action in- 
valid. If the society does not comply 
with Section 131 (3) for a long time even 
after coming into force of the rules, the 
action of the Registrar in framing bye 
laws under Section 131 (4), after issuing 
notice to society calling upon it to am- 
end its bye laws within Section 131 (3) 
cannot be said to be in excess of 
powers, (Paras 14 and 15) 
The period of one year in Section 
131 (3) of P the U.P. Co-operative Socie- 


.tles Act had been specified merely for 


the purpose of ensuring an expeditious 
revision of the bye laws, necessary for 
the operation of the society in accor- 
dance with the Act and the Rules and, 
poe provision has been made for 

Registrar performing that function 
oy case of default by the society. Mere- 
ly because a period of one year has 
been prescribed by Section 131 (3), modi- 


fication or alteration of the bye laws by 


the society. even beyond that period 
will not render such action invalid, 
(Para 14) 
(Œ) Co-operative Societies — U. P. 
Co-operative Societies Act, 1965 (11 of 
1966), Section 17 (2) — -Validity — Sec- 
tion 17 (2) and Rule 44 (b) are not vio- 
lative of Art. 19 of the Constitution on 
the ground that they deprive the citi- 
zens of their fundamental right to be 
ordinary members of the society and to 
participate in its affairs (X-Ref :— 
U. P, Co-operative Societies Rules (130 
Rule 44 (h)) — (X-Ref:— Constitution o 
India, Art. 19). (Para 16) 
A citizen has no fundamental right 
SD pae Henpets tis ARE Airani aope 
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vative society, . That is a right which 
belongs to him only under the rules of 
the society; 

' If the rules prescribe that the 


bership cannot complain. It is 
the rules of the society that the status 
of membership arises and the rights 
pertaining to such status are enjoyed. 
There is no title in the native of a 


fundamental right to such’ status and 


rights. If-the rules are altered so 
that a particular class of membership is 
abolished the status: and rights are de- 
stroyed and there being no fundamental 
` right to that class of membership, no 
question of the impairment of a funda- 
mental right arises when the class of 
membership is abolished, (Para 16) 
(F) Constitution ‘of India, Art. 14 — 
Validity. of enactment’ on ground. of 
arbitrariness — Burden of proof — It 
is for the party who attacks the validity 
of the legislation by reference to Arti- 
cle 14 to place all materials before the 
court which would go to show that the 
selection is arbitrary and insupportable. 
To (Para 17) 
(G) Co-opérative Societies — U. P. Co- 
- operative Societies Act, 1965 (11 of 1966), 
Section 131 (4) — Bye laws framed 
under — Bye law 5 (a) (v) does not 
violate Article 31 of the Constitution on 
the ground that it does not provide to 
the share holders compensation for 
rights lost by them on the termination 
of their membership. As the State has 
not acquired. any interest belonging to 


those individuals, the case does not fall 


under Article 31 (2). 
stitution of India, Art. 


’ (A) Co-operative Societies — U. 

Co-operative Societies Act, 1965 (11 of 
4966), Pre — Validity of Act — Act is 
not a piece of colourable legislation de- 
. signed to effectuate the- political ends of 
the party in power — (X-Ref:— Con- 
stitution of India, Art, 246)... 


‘Referred : 
(1970) AIR 1970 SC 564 (V 57) = 
1970-3 SCR ee R. C, Cooper v. 
Union of Indi 
Sees All LJ 996, State of 


- District Co-op. Bank 16 
_ (1962) ATR. 1962 SC 458 (V 49) = 


_ 1962 Supp (1) SCR‘ 156, Board of 
Trustees v, State of Delhi 17 
(1961) AIR 1961 SC 189 (V 48) = 
1961-1 SCR 695, “Manmohan Deo 
v. State of Bihar ae: 1f 
M. Asif Ansari and R. C, Srivastava, 
for Petitioner; Standing Counsel, - for 
pennin 
PATHAK, J.:— The. pedHoney Sul- 
fan Singh; applies under Article 226 of 
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. amended from time to 


- holder. 


A.L RB. 
the Constitution for an order directing 
the Assistant Registrar, Incharge, Jhansi 
Division, not to enforce the bye laws 
framed by-him in respect of the Jhansi 
District Co-operative Bank Limited, and 
also prays that the bye-laws be quashed. 

2. The : Jhansi District Co-opera- 
tive Bank Ltd., (which for convenience 
we may refer to as “the B ”) is a co- 
operative society registered in 1932 under 
the Co-operative Societies Act, 1912, and 
constituted, it is said, with the sole pur- 
pose of providing banking facilities to 
its members. Under the bye-ldws;, as 
to time, the Board 
of Directors of the Bank included a Dir- 
ector elected by the share-holders. The 
Petitioner acquired a block of shares in . 
the Bank P 1961 and’ became a share- 
In 1962, he was’ elected by the 
share-holders as Director, which office . 
he continued to hold by virtue of succes- 
sive elections. The petitioner alleges 
that in 1969 his name was taken off the 
roll of the ordinary members of the Bank, 
and he has been denied the right to 
participate in the affairs of the Bank, The 
question is whether the petitioner is en~ 
titled to any relief. 

3. On January 26, 1968, the U. P, 
Co-operative Societies “Act, 1965 was 
brought into- force, repealing the Co- 
operative Societies Act,.1912 in its ap- 
plication to Uttar Pradesh: Section 17 
(1) of the new Act lists the persons who 
can be members of a Co-operative So- 
ciety. They include individuals satisfying 
certain qualifications, Co-operative Socie- 
ties, the State Government, the Central 
Government, the State Warehousing Cor- 
portion and any other body corporate ap- 
proved by the Registrar generally or 
in particular for ordinary -or nominal 
membership of Co- operative Societies. 
Section 17 (2), which is material for our 
purposes, provides: 

“Notwithstanding anything contains 
ed in sub-section (1) a Joint Stock Com- 
pany or an individual shall not be ad- 
mitted as an ordinary member in such 
co-operative society or societies or class 
or ee peaive societies as may be preš- 


Section 2 (a) defines “prescribed” as 
meaning “prescribed by rules”. Thare- 
fore, ‘both individuals and Joint Stock 
Companies are barred from the ordinary 
membership of such co-operative societies 
or class of co-operative Lge ter as are 
specified by the rules, and this is so not- 
withstanding that S. 17 (1) contemplates 
moina as members of co-op, so- 
ciety.. R. 44 of the U. P, Co-operative So- ' 
cletigs Rules, 1868 provides: 

8) bade sedans sssaaa etea 
b) No person, who is an individual, 
oa admi as an o mem- 
ber . in (i) an apex society or Central 
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Bank (other than U. P. State Co-opera- 
tive Land Development Bank and an 
Urban Central Bank). 

(ii) a central society which includes 
any other central society in its ordinary 
membership.” 

4, A Central Bank, as defined by 
Section 2 (k) of the Act, is “a co-opera- 
tive society, the main object of which is 
to lend money to co-operative societies 
which are its ordinary members.” Ad- 
mittedly, the Jhansi District Co-opera- 
tive Bank Limited is a Central Bank. 
There is also no dispute that it is not 
an urban central bank. The result is 
that by reason of Section 17 (2) read 
with Rule 44 (b) an individual cannot be 
admitted as an ordinary member of the 
Jhansi District Co-operative Bank Ltd., 
and the petitioner, who was an indivi- 
dual was an ordinary member of the 
Bank before the new Act came into force 
is not entitled to be an ordinary mem- 
ber of the Bank under the new Act. Rule 
44 (c) provides, however, 

“If a society mentioned in sub- rule 
{b) has on the date of coming into. force 
of the Act, individuals as its ordinary 
members, the Society shall within a 
period of one year from such date or 
such further period as the Registrar may, 
for reasons to be recorded, allow for 

any co-operative society, adjust its mem- 
‘bership to any other class mentioned in 
sub-section (1) of Section 18 in accord- 
ance with the provisions of the bye-laws 
of the Society.” 

Section 18 (1) details the classes of 
members which a Co-operative Society 
may have. In addition to ordinary mem- 
bers, it may have sympathiser members, 
nominal members and associate mem- 
bers. Rule 44 (c) enables the society 
within a specified period to adjust its 
membership to any of these classes in 
accordance with the provisions of the 
bye-laws of the Society, and in this way 
a measure of relief is available to indi- 
viduals who were formerly ordinary 
members of the society, If such indivi- 
dual is genuinely interested in the pro- 
motion of the object of the society or in 
the welfare of the member workers he 
can, by virtue of Section 18 (2) (a), be 
admitted as a sympathiser member, The 
number of sympathiser members in a 
society is, by Section 18 (2) (b), limited 
to 5% of the total number of ordinary 
members, and the number of sympathiser 
members on the committee of manage- 
ment is also limited. Nominal member- 
ship is contemplated for those persons 
with whom the society has or proposes 
to have business dealings, and associate 
membership is open to seasonal or tem- 
porary workers or apprentices in the 
business of the society or who are other- 
wise interested in such business. A per- 
son, who is denied the ordinary mem= 
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bership of a society by reason of Rule 44 .. 
(b).may be a sympathiser member of 
the society provided he fulfils the con- 
ditions set out in Section 18 (2) (a), and 
the provisions of Rule 44 (c) are avail- 
ed of by the society. As we have seen, 
Rule 44 (c) contemplates that the adjust- 
ment of its membership by the society 
must be in accordance with the bye-laws 
of the society, 


5. The bve-laws of a society re- 
ferred to in Rule 44 (c) are the bye- 
laws in force under the new Act. Sec- 
tion 131 (1) declares that a co-operative 
society incorporated under the Co-opera- 
tive Societies Act, 1912 shall when the 


“new Act is brought into force be deem- 


ed to be registered under the new Act 
and “its bye-laws shall, so far as the 
same are not inconsistent with the ex- 
press provisions of this Act, continue in 
force until altered or rescinded according 
to the provisions of this Act.” To bring 
the existing bye-laws into conformity 
with the provisions of the new Act, Sec- 
tion 131 (3) provides: 


(3). Every Co-operative Society 
covered by sub-section (1) shal, within 
a period of one year from the date of 
coming into force of the Act, delete or 
amend such bye-laws as are inconsist- 
ent with the provisions of this Act or 
the rules and shall make such further 
bye-laws as may be necessary having re- 
gard to the provisions of this Act and 
the rules.” 


If the Co-operative pociety fails to 
do so, then the Registrar; by Section 131 
(4), is empowered to “make necessary 
amendments including deletions and ad- 
ditions in the bye-laws of the socie 
And so, provision has been made for 
bringing into existence a set of bye-laws 
ae will have force under the new 

ct. 

6. As regards the adjustment of 
its membership by a society, reference 
may be made to Section 131 (5). It 
provides: 


(5) Every co-operative society shall, 
within a period of one year from the 
date of coming into force of this Act or 
such further period as the Registrar 
may, for reasons to be recorded allow 
for any co-operative society, adjust its 
membership according to the classifica- 
tion of members under this Act: 


Provided that any existing member 
who cannot be adjusted into one or 
other kinds of membership shall be 
deemed on the expiry of the “period of 
one year or the extended period, if any, 
to have withdrawn from the member- 
ship of the society with the same rights 
and liabilities attached as if he had with- 
drawn from the membership before the 
coming into force of this Act.” 
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Where a co-operative society fails to 
adjust its membership as specified. in 
Section 131 (5) then the Registrar, by 
Section 131 (6) is empowered to “make 
the adjustment and direct as to who, if 
any, of the existing members shall be 
deemed to have withdrawn from mem- 
bership under the provisions of sub- 
section (5).” At this stage, we may also 
refer to Section 131 (7), which requires 
every co-operative society to constitute, 
within one year of the coming into force 
of the new Act, its committee of manage- 
ment in accordance with the provisions 
of that Act and the rules. If it fails to 
do so, the Registrar is required to con- 
stitute the committee of management. 


7. The new Act came into force 
' on January 26, 19868, and by reason of 
Section 131 (3) of the Jhansi District 
Co-operative Bank Limited should have 
amended its bye-laws within one year 
thereafter, On April 3, 1969, the Assist- 
ant Registrar. In-charge, Co-operative So- 
cieties, Jhansi Division ed a notice 
to the Bank pointing out that the Bank 
had not complied with the provisions of 
Section 131 (3) and had not brought its 
bye-laws into conformity with the new 
Act and the rules, nor made such fur- 
ther bye-laws as were necessary there- 
under and required it to amend the bye- 
laws within a period of two months 
from the date of receipt of the notice. 
The Bank was warned that in case it 
failed to comply with Section 131 (3) 
within that period the Assistant Regist- 
rar would exercise his powers under Sec- 
tion 131 (4) and make the necessary 
amendments including’ deletions and ` ad~ 
_ ditions in the bye-laws of the Bank. 
Copies of model bye-laws were enclos- 
ed with the notice. The petitioner says 
that the Management Committee of the 
Bank took up the matter, and it was 
only in a meeting of June 1969, that the 
Board of Directors were able to consider 
the model bye-laws and make some 
amendments, and thereafter a special 
general meeting of the members of the 
Bank was fixed for August 1, 1969 for 
adopting the amendments in the bye- 
laws. Meanwhile an extension of time 
was sought from the Assistant Registrar. 
But on June 30, 1969 the Bank received 
a letter from the Assistant Registrar that 
he had framed the bye-laws under Sec- 
tion 131 (4), The new bye-laws follow- 
ed: the model bye-laws. They did not 
provide for individual membership, In- 
deed, bye-law No. 5 (a) (v) provided 
that upon the registration of the bye- 
laws individual membership , would be 
deemed to have come to an end and 
upon the expiry of the perlod mention- 
ed in Section 25 of the. Act individual 
share-holders would be entitled to with- 
draw their capital. Under. the new bye« 
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laws, individual members were comple- 
tely eliminated from the. Committee oË 
ar 


appears that. the Bank did 
not vail me Rule 44 (c) and adjust its 
membership in order to accommodate in- 
dividuals, who were formerly ordinary 
members, in a membership specified in 
Section 18 (1). The consequence was 
that on the expiry of the period speci- 
fied in Section 131 (5) the petitioner and 
like members had to be deemed to have 
withdrawn from the membership of the 
society. The petitioner complains that 
the Registrar, although empowered in 
that behalf by Section 131 (b), did not 
make the necessary adjustment in the 
membership of the Bank, as he was, it 
is said, bound in law to do so. It is 
said that the Annual General Meeting of 
the Bank was convened on August 20, 
1969 but had to be postponed under the 
orders of the Assistant Registrar. The 
Annual General Meeting of the Bank 
was again called for September. 25, 1969: 
but that meeting had also to be adjourn- 
ed. The Secretary of the Bank then 
summoned a meeting for December 28, 
1969 for holding elections in which the 
petitioner is not entitled to participate 
as his name is: not included in the 
voters’ list. . 


9. © As ids the connected Writ i 
Pen the, facts are these. The Jalaun 
Zila Sahkari- Bank Limited. Orai, which 
is also a co-operative society registered 
under the Co-operative Societies Act, 
1912, had three categories of members, 
One category, described as share-holders 
of Class C, consisted of individuals over 
18 years of age and living permanently 
in district Jalaun :or permanently carry- 
ing on business in that district or owning 
immovable property there. These indi- 
vidual members were entitled under the 
bye-laws to be members of the General 
body and to take part as such in the 
conduct of the affairs of the society and 
to participate in the election of the Dir- 
ectors of whom three were drawn from 
amongst themselves, On April 3, 1969 the 
Assistant Registrar, Co-operative Socie- 
ties, served a notice on the society re- 
garding the necessity of complying with 
the provisions of Section 131 (3) of the 
new Act and allowing it two months for 
effecting such compliance by - bringing 
the bye-laws into conformity with the 
provisions of that Act and the rules. On 
the failure of the Society to comply 
with the notice, the Registrar framed a 
new set of bye-laws under Section 131 
(4) on July 11, 1969. The new bye-laws 
did not make any provision for “sympa- 
thiser members”, Provision was made 
for nominal members, but they had no 
right of vote in the management of the 
society’s affairs, Bye-law No. 5 (a) (v) 
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was to the same effect as the correspond- 

provision in the bye-law framed in 
respect of the District Co-opera- 
tive Bank Limited. A notice was issu- 
ed by the society convening the annual 
General Meeting on December -7, 1969 
for the election of a new Board of Dir- 
ectors. No copy of the notice was issu- 
ed to the former individual share-holders 
of Class C on the ground that their mem- 
bership had come to an end under Sec- 
tion 131 (5) and bye-law 5 (a) (v) of 
the new  bye-laws. The petitioner, 
Dwarka Prasad Tarsolia, is one of these. 
His name has not been included in tha 
new voters’ list. 

10. Learned counsel for the peti- 
tioners have raised the following con- 
tentions: 

1. The U. P. ‘Co-operative Societies 
Act, 1965 is ultra vires, being beyond the 
legislative competence of the State Legis- 
lature as it is legislation in respect of 
banking which is a subject within the 
exclusive legislative competence of Par- 
Hament. 

2. The impugned Act contemplates 
individuals being ordinary members and, 
therefore, Rule 44 (b), which bars in- 
dividuals from such membership, is in- 
valid 


3. The Assistant Registrar acted 
In excess of his powers under Section 
131 (4) inasmuch as he has replaced the 
original bye-laws entirely by a new set 
of bye-laws when he could merely 
amend, or replace such bye-laws only 
as were inconsistent with the Act. 

4, Inasmuch as the rules were 
brought into force only on December 31, 
1968, the period of one year provided by 
Section 131 (3) to a co-operative society 
for bringing its bye-laws into conformity 
with the Act and the Rules, should be 
computed from that date, and conse- 
quently the Assistant Registrar had no 
power to amend the bye-laws until that 
pai a agian 

was one to which Sec- 
tion Je TE “d not Section 131 (3), was 
attracted. 

6. Section 17 (2) and Rule 44 (b) 
contravene Article 19 of the Constitution 
as they deprive the petitioners of their 
fundamental right to.be ordinary mem- 
bers of the Society and to participate in 
Its affairs, 

ve R. 44 (b) is ultra vires because 
ft violates Article 14 of the Constitution 
inasmuch as it has selected central banks 
arbitrarily from the general group of 
Co-operative Societies for discriminatory 
treatment, 


8. Bye-law (5) (a) (v) contravenes 
Article 31 of the Constitution because 
upon the extinction of an individual's 
status as sbhare-holder he has the right 
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only of withdrawing his contribution to 
the capital of the society and has not 
been granted compensation for all the 
tights lost by him on the termination cf 
his membership. 


9. The Act is a piece of colourable 
legislation. 

il. In regard to the first conten- 
tion of the petitioners, = submission 
appears to be that the U, P. Co-opera- 
tive Societies Act, 1965 is legislation 
which falls within the exclusive legisla- 
tive competence of Parliament and is 
outside the purview of the State Legis- 
lature. We have been referred to Entries 
43 to 45 in List I to the Seventh Sche- 
dule of the Constitution. They read: 


“43. Incorporation, regulation and 
winding up of trading corporations, in- 
cluding banking, insurance and financial 
corporations but not including co-opera- 
tive societies, 


44. Incorporation, regulation and 
winding up of corporations, whether 
trading or not, with object not confined 
to 3 one State, but not including Univer- 

s. 

45. Banking.” 

It is urged that as the impugned le- 
gislation deals with co-operative societies 
which have been essentially constituted 
for the purpose of banking business, it 
must be considered with reference to 
the entries mentioned above. In parti- 
cular, reliance is placed upon Entry 45. 
Now, it will be noticed that Entry 43 
expressly excludes co-operative societies, 
and, therefore, the impugned legislation 
cannot possibly be referred to that entry. 
Entry 44 does not come into play at all 
having regard to its plain language, As 
regards Entry 45, for any legislation to 
be covered by that entry it is necessary 
that in pith and substance it deals with! 
the activity of banking. The impugned 
legislation is a law in respect of co-op- 
erative societies. In pith and substance 
it is a law relating to the incorporation, 
regulation and winding up of co-opera~ 
tive societies, It is not a law which is 
essentially concerned with the activity 
of banking. In our opinion, the impugn- 
ed legislation should be considered as a 
law in respect of co-operative societies, 
and referable to Entry 32 in List I of 
the Seventh Schedule which reads: 


“32. Incorporation, regulation and 
winding up of corporation other than 
those specified by List I and Universities; 
unincorporated trading, literary, scientific, 


religious and other societies and asso- 


ciations; co-operative societies.” 

There is a long line of decisions that 
In the event of a conflict between com- 
peting provisions of two Legislative Lists 
the pith and substance of legislation! 
must be examined. Reference to one 
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decision alone will sufficea In Manmo- 
han Deo v. State.of Bihar, AIR 1961 SC 
189 the question arose whether the Bihar 
Land Reforms Act, 1950 enacted by the 
Bihar Legislature fell outside the legis- 
lative competence of that Legislature in- 
asmuch as its provisions applied .to Gov- 
ernment Ghatwalis. It was urged that 
‘the Signe was in ‚respect of Entries 
1 and 2 of the Union’ List, namely: the 
Defence of India and the Armed Forces 
of the Union. . The Supreme Court ob- 
served that in pith and substance ~ the 
legislation had no relation to Entries 1 
arid 2 of the Union’ List and was covered 
by Entry 36 of the ‘State List, Reliance 


was placed by the petitioners upon R. C. © 


Cooper v, Union of India, AIR 1970'SC 
564. In’ that case; the contention was 
raised that the Banking Companies (Ac~ 
quisition and “Transfer: of Undertakings) 
Act, 1969- was “within the legislative 
power of Parliament to the extent to 
` which it- vested in the named Banks the 
assets of business other.than banking 
and, therefore, it trenched upon’ the 
authority of. the ‘State Legislature. This 
contention. was not'accepted on the 
ground that there was no evidence that 
the named Banks held'any assets for any 
district non-Banking business and that. it 
was also not ‘shown that the acquisition 
fell within an: entry.in List II of the 
Seventh Schedule. We are unable to see 
how this case assists the petitioners, . In 
our opinion, there is no force in - tha 
first pomeaon and. it = rejected, . 


12. The P EE is that 
as the impugned legislation, by- Section 
17 (a), provides for individual membérs 
of a co-operative society,- Rule 44: (b) 
which bars individuals from being. ordi- 
nary members is inconsistent -with - the 
Act and is, therefore, i invalid. The sùb= 
mission is plainly ‘untenable, Section. 17 
(2) clearly - provides that notwithstand- 
ing any thing contained in Section 17 -(1) 
an individual shall not ‘be admitted as 
an ordiiary member in such co-operative 
society or ‘societies -or class of co-opeéra- 
tive societies as may:be prescribed. -In 
providing for the -exclusion of an indivi- 
dual from: the ordinary: membership of 
a co-operative society specified by the 
rules, the rule does no more than ‘carry 
sout the purposes of ‘the Act itself. It 
cannot be said to be in excess of the 
provisions of the statute, and on, that 
ground it cannot be n as invalid. 
The second contention is -also rejected, 


~ 13. ° The third . , contention is. that 
the Assistant i acted in excess 
of his powers under Section 131 (4) inas- 
much as the bye-laws framed by him 
amount to’ a wholesale replacement of 
the original bye-laws without SF to 
the fact that he could merely amend or 
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replace such bye-laws only as were in- 
consistent with the Act. It is clear from: 
Section 131 (3) that the society is re- 
quired to delete or amend such bye-laws 
as are inconsistent with the. provisions ofi 
the Act or the Rules and alsd to make 
such further bye-laws as are necessary 
for the purpose of giving effect to the 
provisions- of the Act and the. Rules. 
Upon default by the two Banks, the Re- 
gistrar- acquired jurisdiction under Sec- 
tion 131 (4). to frame such . bye-laws. 
His powers under Section 131 (4) extend- 
ed to doing all that which the society 
should -have done. under-Section 131 (3), 
The case of the respondents is that the 
new bye-laws in substance merely- res 
produce ` the old. bye-laws except- thaf 
they exclude those bye-laws which -are 
inconsistent withthe provisions of: the 
Act and which, therefore, have ‘been Tey 
placed by new bye-laws. . It is also pointi 
ed out that some additional bye-laws, as 
were necessary -having. regard to- 
provisions of the Act and the Rules, E i 
also been added. As a measure of con- 
venience, all the bye-laws so Te-settled 
have- been -compiled and printéd as a 
single body. of bye-laws.in book form: 
Learned counsel for the petitioners have’ 
been unable to show us that the set of 
bye-laws so compiled completely replaces 
and alters all the. old’ ‘bye-laws and ig 
in excess of the powers of the Registrar 
under Section 131 (4). The third con-’ 
tention being without force is rejected; . 


14, Turning to- the fourth con- 
tention, the submission of the: petitioners 
isthat.as Section 131 (3) requires a co; 
operative . society to bring the e 
bye-laws. into. conformity with the Act 
and the Rules, and a period of one year 
is provided in that behalf, the period 
should be computed as’ from the date on 
which the Rules were brought into 
force. Inasmuch ..as the Rules - were 
brought into force on December 31, 1968, 
the period of one year for complying 
with Section 131 (3) must be considered 
as extending up to December, 31, 1969, 
Consequently, - the Assistant Registrar 


- was not competent to exercise the power 


under Section 131 (4) at the time when 
he did so. Now, Section 131 (3) in terms 
provides that the ‘bye-laws.must be 
altered by. the so¢iety “within a ‘period 
of one year from the date of coming 
Into force of the Act.” The ‘provision 
is clear. The period of one-year must 
be computed from the date on which ‘the 
Act came into force. Section 131., (3) 
does not take into account the date on 
which the rules ‘came into force. It -is 
well settled, we think, that the provi- 
sions of a’ statute cannot be re-written 
by the Court. . That is à matter for lek 


gislative consideration: When the statute 


speaks with a clear voice, it is not open 
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language. 

The Act came into force on January 
26, 1968. When the Rules were brought 
into force, a period of 26 days was still 
available to the societies for complying 
with Section 131 (3). It will be further 
noted that the Registrar did not inter- 
fere under Section 131 (4) until long 
afterwards. In the case of the Jhansi 
District Co-operative Bank Limited, the 
Assistant Registrar served a notice on 
the society on April 4 1969, calling upon 
it to amend its bye-laws under Section 
131 (3) within two months, The Bank 
had thus all the time from January 1969 
to June 1969 and we have no reason to 
doubt that had the Bank modified or 
altered its bye-laws in accordance with 
Section 131 (3), no occasion would have 
arisen for the Assistant Registrar fram- 
ing a set of bye-laws under Section 131 
(4) and the bye-laws so framed by the 
Bank could not, in our opinion, be in- 
valid merely because they were framed 
after the period mentioned in Section 131 
(3). That period had been specified 
merely for the purpose of ensuring an 
expeditious revision of the bye-laws, 
necessary for the operation of the society 
in accordance with the Act and the 
Rules and, therefore, provision has been 
made for the Registrar performing that 
function in case of default by the socie- 
ty. Merely because a period of one 
year has been prescribed by Section 131 
(3), modification or alteration of the bye- 
laws by the society even beyond that 
period will not render such action in- 
valid. In the case of the Jalaun Zila 
Sahkari Bank Ltd., also, the Assistant 
Registrar served a notice on April 3, 
1969 on that Bank allowing it two 
months for complying with Section 131 
(3). When he did it cannot be said that 
he acted prematurely. The contention 
that he acted in excess of his powers is 
rejected, 


15. The fifth contention is one 
which we have found difficult to ap- 
preciate. It is not possible to say, upon 
“the facts before us, that the provisions of 
Section 131 (3) were not attracted at all. 
Having regard to the facts, there was 
justification for invoking the provisions 
of Sections 131 (3) and 131 (5). The two 
Banks before us had ample opportunity 
to amend the bye-laws. They had also 
ample opportunity to adjust their mem- 
bership. After the further time allowed 
by the Assistant Registrar, they could 
have amended and altered the bye-laws 
and could then have acted under Sec- 
tion 18 (2) (a) read with Rule 44 (c) for 
the purpose of adjusting their member- 
ship. They did not do so. The Assist- 
ant Registrar was within his powers. in 
taking action under Section 131 (4) and 
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Section 131 (6). We have no hesitation 
in rejecting the fifth contention also. 


16. The sixth contention is that 
Section 17 (2) and Rule 44 (b) contra- 
vene Article 19 of the Constitution in- 
asmuch as they deprive the petitioners of 
their fundamental right to be ordinary 
members of two Banks and to parti- 
cipate in their affairs, We cannot see 
how a citizen enjoys a fundamental right 
to participate in the affairs of a co- 
operative society. That is a right which 
belongs to him only under the rules of 
the society. If the rules prescribe that 
the right can belong only to the mem- 
bers of the society, strangers to the mem- 
bership cannot complain. It is from 
the rules of the society that the status 
of membership arises and the rights per- 
taining to such status are enjoyed 
There is no title in the native of a funda- 
mental right to such status and rights. 
If the rules are altered so that a parti- 
cular class of membership is abolished 
the status and rights are destroyed and 
being no fundamental right to 
that class of membership, no question of 
the impairment of a fundamental right 
arises when. the class of membership is 
abolished, 


Moreover, if the case be viewed as 
one of existing members deprived of 
the rights of such membership by reason 
of the impugned legislations, it must be 
remembered that the new Act and the 
Rules expressly provide for such indivi- 
duals, on the abolition of their ordinary 
membership, being absorbed as sympa- 
thiser. The Act contemplates a new 
organisational structure in co-operative 
societies moreover no foundation has 
been laid in the Writ Petitions before 
us on the basis of which the respon- 
dents can be called upon to justify the 
legislation as being reasonable within the 
limits contemplated by Aritcle 19. In 
State of U. P. v. District Co-op, Bank, 
1969 All LJ 996 this Court observed that 
the members of a Committee or the gov- 
erning body of a co-operative society are 
appointed, and owe their powers to, the 
rules framed under the Co-operative So- 
cieties Act, and that the right of manag- 
ing the affairs of a society is not ante- 
cedent to their appointment and did not 
exist independently of the rules. Refer- 
ence has been made to a number of de- 
cisions before us, but we are not satis- 
fied that they affect the decision of the 
question involved in the contention under 
consideration. The sixth contention is 
rejected, 

17. The’ seventh contention is thaf 
Rule 44 (b) is ultra vires because by 
selecting central banks arbitrarily from 
the general group of co-operative socie- 
ties for discriminatory treatment it vio- 
lates Article 14 of the Constitution. As 
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to this contention, we are unable to dis- 
cover any foundation for it in either of 
the two Writ Petitions before us, As was 
laid down by the Supreme Court in 
Board of Trustees v. State of Delhi, AIR 
1962 SC 458, it is for the party who 
attacks the validity of the legislation by 
reference to Article 14 to place all mate« 
tials before the Court which would go 
to show ,that the selection. is arbitrary 
and insupportable.. In the circumstan- 
ces the contention cannot be accepted. 

. 1s The eighth contention is that 
bye-law 5. (a) (v) contravenes Article 31 
of the Constitution inasmuch as it does 
not provide to the share-holder compen- 
‘sation for all the rights lost by him on 
the termination of ‘his membership.. The 
‘contention, it seems <to us, is misconceiv- 
ed. It is sufficient to point out that. as 
the State has not acquired’ any interest 
belonging to those individuals, including 
the petitioners, the case is not one which 
falls under Article 31 (2) of the -Consti- 
tution. The Act merely provides for the 
incorporation, regulation and. winding up 
of co-operative socleties.on a new basis. 
The eighth contention is also rejected. 

19. -. Finally, it was faintly urged 
that the impugned Act is a piece. of 
colourable legislation..designed to effect- 
uate the political ends of the party in 
power. 
been made to that effect- in the Writ 

Petitions, wé are unable to hold . that 
the charge can be su: ed, ` 

20. We see no ‘force in these peti- 
tions. 

© 2L The petitions -are dismissed, 
but in the circumstances there is no 


order as to costs, i 
: Petitions dismissed. 


i 





AIR 1972 ALLAHABAD 166 (V 59 C 42) 
- S. N. KATJU, J. 

Nanak Chand, Applicant v. Goswami 
Preetam Lal, Opposite Party. 
- Civil. Revn, Nọ. 1253 of 1970 D/- 
80-11-1971, against judgment and decree 
of Civil’ J; Roorkee at Saharanpur, D/- 
44-5-1970. 

Civil Procedure Code (1908), Order 
9, Rule 13 — = Applicantion under, — 
Whether conditional order can be passed 
— Non-fulfilment of condition — Effect. 

A Court can pass a conditional order 
on an application under the rule for set- 
ting aside an ex parte order and where 
such order is passed and the condition 
is not fulfilled within the time specifi- 
ed therein the application automatically 
stands dismissed. AIR 1936 All 477 
approving AIR 1926 All 142 (2) Foll, 

(Para 2) 
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Nanak Chand v. Goswami (Katju J.) 


Although some allegations have. 


-diction 


A.I. R. 


Cases Referred: (Chronological Paras: 
(1936) AIR 1936 All 477 23) 
= 1936 All WR 414, Gayadin v. 


Lalta Prasad ~ 

(1926) AIR 1926 All 142 (2) (V 13) 
= ILR 48-All 199, Abmad Hussain 
v. Har Dayal 


N. A, Kazmi, for Applicant: A. D, 
Prabhakar, for Opposite Party.: ` 


: ORDER:— I, have heard learned 
counsel . for the parties. There is no 
force in this application.. The suit for 
ejectment and arrears of rent. was de-. 
creed ex parte against the defendant- 
applicant ` on 11-11-1968. On 25-2-1969, 
an application under Order 9, Rule 13 
Civil Procedure Code was filed by . the - 
applicant for setting aside the ex parte 
decree. The trial court passed an order, 
the operative portion of which is as fol- 
lows:—- 

“Allowed on’ Drei of Rs. 10/- as 
costs subject. to the condition that the 
applicant. should . deposit Rs, 394:15 as 
rent of the period from 18-8-1965 to 12- 
8-1968 and alleged monthly damages of 
Rs. 11/-. commencing from 17-8-1968 upto - 
date by -30-5-1969 failing which the ap- 
plication shall stand automatically re- 
jected.” ae 3 ; , 

The applicant did not make the ne-` 
cessary payment of the. amount but mov- 
ed an application on 29-5-1969 praying 
that the time for payment should be ex- 
tended by 31-5-1969; The applicant 
made another application in :which he 
stated that: he was depositing Rs. 394.15 
and prayed for`two months’ time for de- 
positing the balance of Rs,- 104.50 p. 
Both the aforesaid applications were dis- 
missed by the trial court on 13-9-1969. 
The trial court said that it had no juris- 
to grant further extension of 
time. The opposite party raised an ob- 
jection before the court below that the 
appeal preferred ‘before it was barred 
by limitation because the time for pre- 
ferring the appeal ran from 17-5-1969 
when. . the trial’. court had ‘passed the 
aforesaid conditional order which was’ a 
self contained order, 


2. - It was contended that since = 
applicant had committed default, . 
application for setting- aside the ex Bes 
decree ‘stood. dismissed by. the aforesaid 
order dated. 17-5-1969 and the appeal 
filed before the court below was barred 
by limitation. The court below accepted 
the .contention of the opposite party. It 
further held that the trial court was 
right in passing the aforesaid conditional 
order dated 17-5-1969 and the application 
for setting aside the ex -parte: decree 
stood dismissed in view.of the default of 
the applicant: by that order itself, In 
Gaya Din v. Lalta Prasad, 1936 All WR 
414 = (ATR 1936 All 477) a Division 





1972 


Bench of this Court approved of an ear- 
lier decision of this court in the 
case of Ahmad Hussain v, Har Dayal, 
ILR 48 All 199 = (AIR 1926 All 142 (2)) 
in which it was held that:— 


“an order restoring a case dismiss- 
ed for default on condition of the pay- 
ment of a reasonable amount of costs to 
the opposite party within a time fixed by 
the order was not an illegal order but 
on the contrary was an order contem- 
plated by Order 9, Rule 13 of the Code 
of Civil Procedure.” 

The Division Bench observed: 

“The order being legal and valid the 


next question is what was the effect of - 


the order on the expiry of the time fix- 
ed for the payment of the costs, As 
already stated that order was that in 
case of default of payment of the costs 
upto the 27th October, 1934, the applica- 
tion stood as dismissed and the Court no 
longer remained seized of the applica- 
tion.” 
In view of the aforesaid observation, 
I have no hesitation in holding that the 
decision of the court- below is correct. 
3. The application in revision 
fails and is dismiss Considering the 
circumstances of the case, the parties 
will bear their own costs in this court. 
Revision dismissed. 





AIR 1972 ALLAHABAD 167 (V 59 C 43) 
FULL BENCH 
S. N. DWIVEDI, J. S. TRIVEDI AND 
R. L. GULATI, JJ. 

Raja Ram, Applicant v. Mata Pra- 
sad and another, Opposite Party. 

Civil Revn. No. 2043 of 1965, D/- 
27-10-1971. against judgment and order 
of S.- Prasad, Munsif, Mirzapur, D/- 16- 
10-1965, 

Insurance Act (1938), Section 39 — 
Interest of assured — How long conti- 
nues — Nomination — Effect. 

The policy-holder continues to hold 
Interest in the policy till the moment 
of his death and if the policy matures 
during his lifetime then the benefit aris- 
ing thereunder shall be his and not of 
his nominee. As the benefit secured by 
the policy forms part of the estate of the 
deceased policy-holder, his creditors can 
realise their loans from the money paid 
to the nominee. Nominee in such cir- 
curmstances would be legal representative 
of the deceased policy-holder, (X-Ref:— 
Civil P. C. (1908), Section 50). AIR 1970 
Cal 513 and AIR 1953 All 721 etc, Rel. 
on: AIR 1929 All 444 and AIR 1962 All 
355 and AIR 1936 Pat 123 and AIR 1946 
Pat 415, Dist. (Paras 15 to 19) 
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Raja Ram v, Mata Prasad (FB) (Dwivedi J.) 


[Prs. 1-3] All. 167 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Cal 513 (V 5%), 


Life Insurance Corpn, of India — 
v. United Bank of India 16 
(1962) AIR 1962 All 355 (V 49) 
= 1962 All LJ 265, Kesari Devi 
v, Dharma Devi 18 
(1961) AIR 1961 Ker 126 (V 48) 
= 1960 Ker LJ 1416 (FB), Saro- 
ini Amma v, Neelakanta Pillai 16 
aden ATR 1958 All 569 (V 45) 
= 1958 All LJ 262, Smt. Shanti 
Devi v. Ramlal 16 
(1956) AIR 1956 Cal 275 (V 43) 
= 97 Cal LJ 119, Ram Ballav 
v. Gangadhar 16 
(1953) AIR 1953 AN 721 (V 40) 
= 1953 All LJ 263, Amar Das 
v. Dadu Dayalu Mahasabha 16 
(1957) ATR 1957 Andh Pra 757 
(V 44) = 1957-2 Andh WR 174, 
Mahadara Brahmamma v. Kan- 
dula Venkataramana Rao 16 
(1957) AIR 1957 Mad 115 (V 44) 
= ILR (1957) Mad 326, D. M. 
Mudaliar v. Indian Insurance and 
Banking Corpn. Ltd., Salem 16 
(1946) AIR 1946 Pat 415 (V 33) 
= 27 Pat LT 263, Mrs. S. Misra 
S. M. Mangala Kumari Devi 17 
(1936) AIR 1936 Pat 123 (V 23) 
= 17 Pat LT 73, Gobardhan Mu- 
kharjee v. Saligram Marwari 17 
(1929) AIR 1929 All 444 (V 16) 
= 1929 All LJ 921, Mithan Lal 
v. Maya Devi 17 ° 


K. C. Agarwal, for Applicant; Mo- 
hanji Verma and S. M. K. Chaudhari, for 
Opposite Party. 


DWIVEDI, J. :— There was one 
Dwarka Prasad. ‘He held two policies 
on his life from the Oriental Govern- 
ment Life Assurance Company Limited. 
One was effected on October 10, 1945; 
the other on March 2, 1951. The appli- 
cants before us obtained a decree for 
payment of money against him. They 
put it into execution. But he died. So 
they tried to substitute Mata Prasad and 
Vishwanath Prasad as his legal repre- 
sentatives and to execute the decree by 
attachment of the amounts payable to 
them as nominees under the aforesaid 
policies. The court below rejected the 
application. Hence this revision. 


2. In the policy of 1945 Dwarka 
Prasad nominated Mata Prasad and 
Vishwanath Prasad as his nominees on 
July j1, 1951. It was made on the back 
of the policy. The company registered 
it on July 25, 1951. The nomination is 
made materially in these words: “I 
nominate ...... to be the persons to whom 
the moneys secured by the policy shall 
be paid in the event of my death.” 


3. In the policy of 1951 the no- 
mination was made on the date the poli- 
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cy was effected, The nomination is ex- 
pressed materially in these words: 
“Names of nominees Mata Prasad and 
Vishwanath Prasad.” They. will receive 
the money payable under the policy in 
the event of his death, 

4, On the face of the two poli- 
cles we have a printed schedule. The 
schedule has a column in respect of 
the persons to whom the sum assured 
is payable. The column reads material- 
ly. “The proposer’s Assigns or Nomi- 
nees or his proving Executors or Admi- 
nistrators or other legal Representatives” 


5. Presumably Mata Prasad and 
Vishwanath Prasad are the nephews of 
Dwarka Prasad. If the amounts pay- 
able to them under the two policies con- 
stitute a part of the estate of Dwarka 
Prasad, surely they are his legal repre- 
sentatives, and the decree shall be exe- 
cuted against them to the extent of these 
amounts; if the said amounts do not form 
part of the estate of Dwarka Prasad, 
they are not his legal representatives 
and the amounts cannot be reached by 
the decree-holders. 


8. Whether the said sums form 
part of the estate of Dwarka Prasad, 
not depends, in the first instance, on the 
implications of certain provisions of the 
Insurance Act, 1938 (hereinbelow called 
the Act) under which the policies were 
issued. and, in the second instance, on 
the language of the nomination. 


7. We shall first turn to the Act. 
Section 2 (11) defines ‘life insurance 
business’ as the business of effecting 
contracts of insurance upon human life. 
So insurance is a contract between the 
insurer and the assured. Under the 
contract the assured is entitled to a cer- 
tain benefit, that is, to the payment of a 
definite amount. The contract together 
with the benefit arising under it forms 
part of his assets. On his becoming an 
insolvent it will vest in the Receiver 
appointed by the Insolvency Court. So 
the contracts vouched by the two poli- 
cies formed part of the assets of Dwarka 
Prasad during his life. Section 38 also 
shows that the policies were his pro- 
perty. We have now ‘to see whether the 
contracts together with the benefit aris- 
ing under it formed part of the estate of 
Dwarka Prasad at the moment of his 
death, notwithstanding. the nomination in 
aaa of Mata- Prasad and Vishwanath 

asad, P 


8. Section 38 deals with the assign- 
ment of policies. The assured may 
assign, with or without consideration, his 
policy to anyone. ` Assignment operates 
as a transfer inter vivos. It transfers 
the interest of the assured: in the policy 
to the assignee. After assignment the 
interest of the assured comes to an end, 
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and the assignee or his legal represen- 
tative becomes entitled to the money 
payable under the policy. As at his 
death, the assured has no interest in the 
policy, it does not constitute his estate, 
But Sec, 89, which is the key section, 
does not pass the interest of the assured 
in the policy to the nominee in the life- 
time of the assured. 


9. Section 39, in so far as It is 
material to the case, reads: 
i “(1) The holder of a policy of life 
Insurance on his own life may...nomi- 
nate the person or persons to whom the 
money secured by the policy shall be 
paid in the event of his death 


(2)... any such nomination may af 
any time before the policy matures for 
payment be cancelled or changed by an 
endorsement or a further endorsement or 
a will eces 

AA transfer or assignment of a 
policy made in accordance with Section 
38 shall automatically cancel a nomina- 








tion. 


(5) Where the policy matures. for 
payment during the life time of the per- 
son whose life is insured or where the 
nominee, or, if there are more nominees 
than one, all the nominees die before the 
policy matures for payment, the amount 
secured by the policy shall be payable to 


the policy-holder or his heirs or legal re- 





preséntatives or the holder of a succession 
certificate ...... 


(6) Where the nominee, or if there 
are more nominees than one, a nomi- 
nee or nominees survive the per- 
son whose life is insured, the amount 
secured by the policy shall be payable 
to such -survivor or survivors” (empha- 


sis added), 

10. Let us analya these provi- 
sions now. The expression ‘In the event 
of his death’ in sub-section (1) shows 
that the policy-holder continues to hold 
interest in the policy till the moment 
of his'death, If the policy matures for 
payment in his life time, the benefit 
arising thereunder shall be his, and not 
that of` his nominee. 

11. Sub-section (2) enables the 
assured to cancel or hanke or re-change 
the nomination. So if he has nominat- 
ed.by endorsement a person named X, 
he may cancel the nomination, or no- 
minate Y. The power of cancelling or 
changing the nomination shows that no- 
mination does not pass the interest of 
the assured to the nominee during the 
life of the assured, Sub-section (2) is 
significant for yet another reason, It 
enables the assured to cancel or change 
the nomination by will) Now a will is 
inarticulate in the life-time of the testa- 
tor; it speaks posthumously. So it fol- 
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Tows necessarily from sub-section (2) 
that the assured holds interest in the 
policy at the moment of his death in 
spite of the nomination. 

12. Sub-section (4) declares that a 
transfer or assignment of policy under 
Section 38 will ipso facto cancel the no- 
mination. It also shows that during the 
life-time of the assured the nominee has 
no interest at all in the policy. 

13. Sub-section (5) also fortifies 

our view. According to it, if the policy 
matures for payment in the life-time of 
the assured, the money secured by the 
Policy is paid to the policy-holder and 
not to the nominee, Similarly, where the 
nominee or all the nominees die in the 
lifetime of the assured, the money se- 
cured by the policy will be paid to the 
assured or his heirs or legal representa- 
tives, The money will not be paid in that 
event to the heirs or legal representa- 
tives of the deceased nominee or nomi- 
nees. . 
14. Sub-section (6) is also signifi- 
cant. According to it, where one or 
more of the nominees die in the life- 
time of the assured, the money secured 
by the policy will be paid to the surviv- 
ing nominee or nominees: it will not be 
paid to the heirs or legal representa- 
tives of the deceased nominee or nomi- 
nees. It suggests that the nominee does 
not get a title to the money secured by 
the policy. 

15. The result of our survey of 
the material provisions is: 1. The pol- 
cy-holder continues to hold interest in 
the policy till the moment of his death. 

2. The nominee under Section 39 ac- 
quires no interest in the policy in the 
lifetime of the policy-holder, 

3. The benefit secured by the policy 
forms part of the estate of the deceas- 
ed policy-holder. 

As it is part of his estate, his credi- 
tors can realise their loans from the 
money paid to the nominee, He will be 
the legal representative of the deceased 
policy-holder, 

16. Our opinion is supported by 
Amar Das v. Dadu Dayalu Mahasahbha, 
AIR 1953 All 721: Smt. Shanti Devi v. 
Ramlal, AIR 1958 All 569; Ram Ballav 
v. Gangadhar, AIR 1956 Cal 275; D. M. 
Mudaliar v. Indian Insurance and Bank- 
Ing Corpn., ATR 1957 Mad 115; Mahadara 
Brahmamma v. Kandula v. Venkatara- 
mana Rao, AIR 1957 Andh Pra 757, Sa- 
rojini Amma v. Neelakanta Pillai, AIR 
1961 Ker 126 (FB); and Life Insurance 
Corporation v, United Bank, AIR 1970 
Cal 513. 

17. Counsel for Mata Prasad and 
Vishwanath Prasad has relied on Mithan 
Lal v. Maya Devi, ATR 1929 All 444, Go- 
‘-bardhan Mukharli v. Serbia Marwari, 
AIR 1936 Pat 123 and Mrs, S. Misra v. 
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S. M. Mangala Kumari Devi, AIR 1946 
Pat 415. They are all cases of assign- 
ment and have no bearing on the case 
before us, 


18. In Kesari Devi v, Dharma 
Devi, AIR 1962 All 355, the facts are 
different. There the contest was be- 
tween the widow of the assured and the 
widow of the nominee. Two learned 
Judges of our Court took the view that 
on the death of the assured the nominee 
became entitled to the money secur~ 
ed by the policy and that on his death 
his widow was entitled to it in prefer- 
ence to the widow of the assured. That 
precise problem does not arise in the 
case before us. Here the issue is whe- 
ther the creditor of the deceased assur- 
ed can satisfy his decree for money 
against the assured by seizing the money 
payable under the policy to the nominee. 
We have already answered this issue in 
the affirmative. And it is not necessary 
to deal with the precise problem arising 
In Kesari Devi. 


19. The nominations in the twe 
policies do not create a trust in favour 
of the nominees. They do not create 
any vested interest in them in the life- 
time of the assured. On the other hand, 
the policies clearly show that the as- 
sured continued to hold title to the po- 
licies until hig death, The amounts due 
under the policies were payable to the 
nominees only in the event of his death. 
So the nominees will be his legal repre- 
sentative, and the money may be seiz- 
ed by the decree- holder for payment of 
his loan, 


20. The revision is allowed. Mata 


` Prasad and Vishwanath Prasad are im- 


pleaded as the legal representatives of 
the deceased judgment-debtor, Dwarka 


Prasad, $ 
5 Revision allowed. 
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— Maintainability of petition. 
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(A) (B) (C): Before inviting applica- 
tions for grant of permits under Sec- 
tion 47 (3), the Regional Transport Autho- 
rity has to fix the strength of permits 
to be granted — The strength -so` fixed 
determines the entire limit within which 
the R. T. A. is obliged to move when 
acting under Section 57 (3). In other 
words the sanctioned and advertised 
strength determines the limit within 
which permits in pursuance of the ‘in- 
vitation notified’ can be ’granted. If the 
R. T. A. transgresses the sanctioned li- 
mit, it acts outside the bounds of its 
jurisdiction, AIR 1965 All 242 and AIR 
1969 Ail 14 and W. P. No. 18 of 1969, 
D/- 23-10-1969 (All) and W. P. No, 4330 
of 1964, D/- 14-11-1969 (All) held not 
good law to the extent they conflict with 
observations of the Supreme Court in 
AIR 1970 SC 1542 and AIR 1969 SC 
1130 and C. A. No. 95 of 1965, D/- 27- 
10-1967 (SC). ` (Paras 8. 9, 10, 12, 15) 

This is so because, though the pro- 
ceeding under Section 47 (3) is adminis- 
trative in nature, the proceeding under 
Section 57 (3) is quasi judicial, and en- 
talls observance of rules of natural jus- 
tice, — (Paras 8,. 9) 


Where therefore the notification in- 
viting applications was issued on the 
footing of only one vacancy but the per- 
mits .were granted on the basis of in- 
creased limit fixed during the process of 
determination of the ‘applications; 


Held that the petitioners were enti- 
tled to challenge the grants even though 
they had not filed a representation to the 
application for permit as the decision of 
the R. T, Authority was based on a foot- 


. ing different from one, on which the re- 


presentations were ' invited, which 
amounted. to a denial of an opportunity 
of being heard to the ‘petitioners. 
. i (Para 14) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC--1542 (V 57) 
= 1971-1 SCR 474, ‘Mohd. Ibra- 
him v. State Transport Appellate. 
Tribunal, Madras, ' 8, 9, 12, 18 
(1969) ATR 1969 SC 1130 (V 56) 
= 1969-3 SCR 730, .R. Obliswami 
Naidu v. Addi, State Transport 
Appellate Tribunal, Madras 
(1969) ATR 1969 All!14 (V 56) ~ 
= 1968 All LJ 402,' Shiv Singh - 
v. S. T. A. Tribunal | 
(1969) Writ Petn, No. '18 of 1969, 
D/- 23-10-1969 (All), Ram Swa- 
rup v. State Transport Appellate 


Tribunal 

(1969) Writ Petn. No, 4330 of 1964, 
D/-- 14-11-1969 (All),- Mathura 
Prasad v. State Transport, Ap- 
pellate Tribunal ~. si 

(1968) AIR 1968 SC 410 (V 55) 
= 1968-1 SCR 635, Laxmi Narain 
v. State Transport Authority U. P 8 


"08 
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A, LER 
(1967) Civil Appeal No, 95 of 1965, 
D/- 27-10-1967 (SC), Jayaram 
Motor Service v, Rajarathinam 12,14 
(1965) AIR 1965 All 242 (V 52) 
Satya Pal-v. State Transport 
aa Appellate Tribunal, `’ 
; 1 


(1963) AIR 1963 SC 64. (V 50) 

= 1963-3 SCR 523, Abdul Ma- 

teen v. Ram Kailash Pande 10 
(1959) AIR 1959 All 782 (V 46) 

= 1959 All LJ 451, Lakshmi Chand 

v. R. T. A, Agra 


S. N. Kackar, R. B. Mehrotr o; 
Petitioners; R.- C, Srivastava and Stand 
ing Counsel, for Opposite Party, 

PATHAK, J.:— By this titio 
under Article 226. of Tihe Co 
the petitioners pray for a writ in the 
nature of certiorari against a resolution 
of the. Regional Transport Authority, 
Kanpur granting permits to the respon= 


-dents Nos. 2 to 11, _ 


2. The petitioners ply their stage 
carriages on the Orai-Rampura via Bag- 
hra-Jalaun route on permits granted by 
the Regional Transport Authority. Kan- 
pur under the Motor Vehicles Act. The 
strength sanctioned in respect of that 
route was 12 stage carriages at the res 
levant time. Dr. Anand, the second res- 
pondent, had been granted a permit in 
respect of this route, but subsequently, 
he surrendered the permit. Upon this, `- 
a vacancy arose and by a notification 
dated July 1, 1967, published in the U; 
P. Gazette of that date the RegionaF 
Transport Authority invited applications 
for the grant of the permit. The noti- 
fication specifically mentioned that there 
was only one vacancy on the route. 
Fiftyone applications were filed, and by 
a. notification dated February 16, 1968; 
published in the U, P. Gazette dated 
March 2, 1968, the Regional Transport 
Authority announced the names of the 
applicants and invited objections to their 
applications. The meeting of the Reglo- 
nal Transport Authority at which the 
applications and objections were propos-: 
ed to be considered was scheduled for 
August 19, 20 and 21, 1969, 


3. The applications and objections: 
were however, taken up by the Regio- ` 
nal Transport Authority in its meeting 
of September 13, 14-and 15, 1969. By: 
its resolution passed: on September 15, 
-1969 it sanctioned as many as ten per-, 
mits to respondents Nos. 2 to- 11. The 
petitioners challenge the validity of that: 
resolution. > 4 . 


4, Shri L, P. Naithani, for the! 
petitioners, states that what the Regio- 
nal Transport Authority did during the’ 
meeting -was to take up the. applica-: 
tions for grant of permits, then raise’ 
the sanctioned strength of stage carriages 


4972 
In respect of the route and thereafter 
Brant permits to the respondents, He 
contends that after the applications had 
been taken up for consideration it was 
not open to the Regional Transport 
Authority to increase the sanctioned 
strength and then. grant permits 
on the basis of the increased stren- 
gth. It appears to us, upon exa- 
mination of a copy of the relevant pro- 
ceedings of the Regional Transport 
Authority, that in fact while the Regional 
Transport Authority, had originally pro- 
posed to take up the applications for the 
_frant of the permit, it subsequently de- 
cided to defer consideration until it de- 
cided upon whether to increase the sanc- 
tioned strength. -The latter question was 
then considered by it and it decided to 
raise the strengh fixed in respect of the 
route. Thereafter, it took up the appli- 
cations again and proceeded to consider 
them on their merits. Shri Naithant 
says that even in that case the grant of 
the permits is without jurisdiction, be- 
cause after raising the sanctioned stren- 
gth the Regional Transport Authority 
should have followed the procedure set 
out in Section 57 (3) of the Act, that 
fis, published the fact of the increased 
strength, allowed time for filing repre- 
sentations again, fixed a date for consi- 
dering the applications and representa- 
tions, and then disposed them of on the 
date so fixed, 


5. Shri R. C. Srivastava, for the 
respondents Nos, 2 to 11, points out that 
the Regional Transport Authority increas- 
ed the sanctioned strength and grant- 
ed the permits in two separate and dis- 
tinct proceedings, that although both 
took place on the same day they could 
not be treated as one and the same pro- 
ceeding. 


6. A person intending to use a 
motor vehicle as a stage carriage must, 
by reason of Section 42 of the Motor 
Vehicles Act, apply to the Regional 
Transport Authority for a permit ena~ 
bling him to do so. Section 47 (1).pro- 
vides that the Regional Transport Autho- 
rity when considering an application for 
a stage carriage permit must have Tre- 
gard to the following matters: 


(a) the interests of the public gene- 


y; 

(b) the advantages to the public of 
the service to be provided, including the 
saving of time likely tọ be effected there- 
by and any convenience arising from 
journeys not being broken; 

(c) the adequacy of other passenger 
transport services operation or likely to 
operate in the near future, whether by 
road or other means between the places 
to be served; 
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(d) the benéfit to any particular lo- 
cality or localities likely to be afforded 
by the service; 

(e) the operation by the applicant of 
other transport services, including those 
in respect of which applications from 
him for permits are pending; 

(f) the condition of the roads includ- 
ed in the proposed route or area: and 
shall also take into consideration any re- 
presentations made by persons already 
providing passenger transport facilities 
by any means along or near the pro- 
posed route or area, or by any associa- 
tion representing persons interested in 
the provision of road transport facilities 
recognised in this behalf of the State 
Government, or by any local authority 
or police authority within whose furis- 
diction, any part of the proposed route 
or area lies: 

Provided that other conditions being 
equal, an application for a stage carriage 
permit from a co-operative society regis- 
tered or deemed to have been register- 
ed under any enactment in force for 
the time being shall, as far as may be, 
be given preference over applications 
from individual owners.” 

Then follows Section 47 (3) and it 


ays: 

“A Regional Transport Authority 
may, having regard to the matters men- 
tioned in sub-section (1), limit the num- 
ber of stage carriages generally or of 
any specified type for which stage car- 
riage permits may be granted in the 
region or in any specified area or on 
any specified route within the region.” 

7. The power to grant a stage 
carriage permit is conferred on the Re- 
gional Transport Authority under Sec- 
tion 48, and Section 57 prescribes the 
procedure to be followed in granting 
permits. Sub-sections (2) to (5) of Sec- 
tion 57 are relevant. They provide: 

“S5. 57. Procedure in applying for 
and granting permits— (1) ......... 

(2) An application for a stage car- 
riage permit or a public carrier’s per- 
mit shall be made not less than six 
weeks before the date on which it is 
desired that the permit shall take effect, 
or, if the Regional Transport Authority 
appoints dates for the receipt of such 
applications, on such dates, 

(8) On receipt of an application for 
a stage carriage permit or a publie 
carrier’s permit, the Regional Transport 
Authority shall make the application 
available for inspection at the office of 
the authority and shall publish the ap- 
plication or the substance thereof in 
the prescribed manner together with a 
notice of the date before which repre- 
sentations in connection therewith may 
be submitted and the date, not being less 
than thirty days from such publication, 
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on’ which, and the time and place at 
which, the application and any repre= 
sentations received will be considered: . 

‘Provided that, if 'the- grant of any. 
permit in accordance , with the applica- 
tion or with modifications would have 
the effect of increasing the number of 
vehicles operating in ‘the region, or in 
any area or on any ‘route within the 
. region, under the cldss of permits to 
which the application relates, beyond the 
limit fixed in that behalf under sub-sec- 
- tion: (3) of Section 47: or sub-section (2) 
of Section 55, as the case may be, the 
Regional Transport Authority may sum- 
marily refuse the application without fol- 
lowing the, procedure ' laid down in this 
section, 

(4) No representation In connection 
with an application referred to in sub- 
section (3) shall be considered by the 
Regional ` Transport Authority unless it 
is made in writing: before the appointed 
‘date ard unless a copy ‘thereof is fur- 
nished simulataneously to’ the applicant 
by the person making ‘such. representa- 
tion. 

(5) When any representation such as 
is referred to in sub-section (3) is madé 


the Regional Transport Authority ~ shall 


dispose of the. application at a public 
hearing at which the, applicant and the 
person making the epres anon shall 
- have an opportunity of being heard 
either in person or by a duly authoris- 
ed representative.”. 

8 The statutory scheme set- out 
in Chapter IV of the Motor Vehicles Act 
contemplates two distinct matters in res- 
pect of stage carriages plying under the 
Act. One. is the determination of the 
number of stage carriages for which 
stage carriage permits may be pranted 
in respect.of a route, and the other is 
the grant of stage. carriage permits to 
those applying for the same. The . first 
is governed by Section 47 (3). . The Re- 
gional Transport Authority . is empower- 
ed to limit the number of stage carri- 
ages for which permits may be granted 
on the route. In its’ context, the sub- 
section envisages the: determination of 
the maximum number of stage carriages 
which, at the relevant time, it is .con- 
sidered should ply on that- route. In 
determining that number, Regional 
Transport ‘Authority must have regard 
- to the several considerations set out in 
Section 47 (1). After clauses (a) to. (f) 
of the sub-section, there is a proviso 
requiring the Regional Transport Autho- 


rity to take into consideration represen- 


tations made by persons already provid- 
ing passenger transport facilities along or 


near the proposed route or by an asso- 


ciation representing persons interested in 
the provision of road! transport facilities 
or by a local authority or by a police 
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part of the route lies, 


That is not one of the matters ta 
which regard must be paid by the Re 
gional Transport ar erT when acting 
under Section 47- (3). As. long ago as, 
Lakshmi Chand v. R. T A, Agra, AIR 
1959 All 782 this Court pointed out that 
the representations referred to in sub 
section (1). are not ‘included in the phrase 
“matters set forth ‘in sub-section “(1)” 
contained in Section’ 47 (3), Since then 
the Supreme Court has held to the same 
effect in Lakshmi Narain v. State Trans- 
port Authority, ATR 1968 SC 410 and 
thereafter . in Mohd. Ibrahim v. State 
Transport Appellate’ Tribunal, AIR 1970 
SC 1542. The nature of the pro- 
ceeding under Section 47 (3) is adminis: 
trative, and it is not obligatory upon the 
Regional Transport Authority to hear any 
particular party, including .operators al- 


ready plying on the route, at the time. 


it limits the strength That was made 
clear by the Supreme Court in Mohd. 
Ibrahim (sùpra) “when it observed: = 


“The Regional Transport Authority 
Ig sequined to arrive.at-its decision under 
Section 47 (3) of the Act having regard 
to matters mentioned in Section 47 (I) 
of the Act independent of any represen» 
tation by operators or any hearing. The 
deliberation as well as the decision of the 
Regional Transport Authority under Sec- 
tion 47 (3) of the Act is confined to its 
own administrative policy and. order. ” 


> 


As we shall: now show, the naturer 


of the jurisdiction vested in the Regional 
Transport Authority. in. the matter of 
the actual grant. of permits is entirely 
different. It is different in so many res- 
pects,. in its nature, the statutory limits 
within which it operates and the pro- 
cedure prescribed by the statute. An 
application for a stage. carriage permit 
may 
made upon invitation by the Regional 
Transport Authority. When made suo 
motu, it must be made not less ‘than six 
weeks before the date on which. it ‘is 
desired that the 
effect. Where the Regional Transport 
Authority invites applications, the . ap- 
plications made. upon such invitation 
must be made by the date appointed for 
the purpose. Where’ ‘applications | are 
made suo motu, and no strength has 
been fixed under Section 47 (3) in res- 
pect of the route, the Regional Transport 
Authority must -proceed to fx- the 
strength and then publish the applica- 
tions for disposal in accordance 
S. 57 (3). Where the Regional Transport 
Authority invites- 
prant of permits, it will generally do so 
after it has already- ma the’ strength 
under Section 47 (3), and may indicate 





applications for - thej- 


be` made suo motu or it may bel; 


permit should takel- 


with] . 


~ 
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the strength so fixed specifying the num- 
ber of permits to be granted. 

The sanctioned strength determines 
the entire limit within which permits 
can be granted and is a consideration 
controlling all that is done under Sec- 
tion 57 (3). In the matter of granting 
stage carriage permits, Section 47 (1) 
requires the Regional Transport Autho- 
rity to take into consideration represen- 
tations made by persons already pro- 
viding passenger transport facilities along 
or near the route. Those representa- 
tions, as the Supreme Court pointed out 
in Mohd. Ibrahim (supra), are the repre- 
sentations contemplated by Section 57 
(3) subsequent to the application for 
grant of permit, Section 57 (3) requires 
the Regional Transport Authority to no- 
tify a date before which such represen~ 
tation may be submitted and the date, 
time and place at which the applica- 
tion for permit and the representations 
recelved will be considered. The pro- 
cedure will be pursued in those cases 
where the limit fixed under Section 47 
(3) has not been filled up. There may 
be a case where an application for per- 
mit is made suo motu, and the Regional 
Transport Authority finds that granting 
a permit would have the effect of trans- 
pressing the limit fixed. 


In that event, as the proviso to Sec- 
tion 57 (3) declares, the Regional Trans- 
port Authority may summarily refuse 
the application without following the 
procedure laid down in Section 57. The 
limit fixed under Section 47 (3), as we 
have already said, sets the compass with- 
in which the Regional Transport Autho- 
rity is obliged to move when acting 
under Section 57 (3). If it transgresses 
the limit, it will act outside the bounds 
of its jurisdicton. It must be remember- 
ed that the representations filed by exist- 
ing operators on the route to the grant 
of permits may proceed not only on the 
basis of objections personal to the ap- 
plicant for a permit, but also with re- 
ference to operating economic factors, 
related to. the volume of traffic on the 
route, That. as will be apparent from 
Section 47 (1) (c), is one of the matters 
considered by the Regional Transport 
Authority when fixing the limits under 
Sec, 47 (3). The representations made 
by existing operators against the grant 
of permits may assume a different con- 
tent and weightier emphasis if it were 
known that the limit fixed under Sec- 
tion 47 (3) had been increased, It is 
therefore apparent, we think, that from 
the initial stage of notifying the appli- 
cations to the final stage of disposing 
them of the entire proceeding is con- 
trolled by the limit already fixed under 
Section 47 (3). That limit must be fix- 
ed first before the proceeding under Sec- 
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tion 57 (3) is initiated. They are two 
distinct matters, limiting the number of}. 
stage carriages for which permits may 
be granted, and the actual grant of the 
permits, The limit fixed is the maximum 
limit, and it is not necessary that when 
granting the permits the limit should be 
exhausted. While applications may 
invited for granting permits up to the 
limit, the Regional Transport Authority 
may not find sufficient applicants suita- 
ble for the grant of all the permits. 
Therefore, although the maximum is 
fixed under Section 47 (3) up to which 
permits may be granted, how many per~ 
mits will be actually granted will de- 
pend upon the outcome of the proceed- 
ings under Section 57 (3), 


9. There is another point of dis-)" 


‘tinction. We have already indicated that 


the proceeding under Section 47 (3) is 
a ative in nature. In contrast, 
the proceeding under Section 57 (3) 
bears a quasi judicial character, The re- 
presentations, as the Supreme Court says 
in Mohd. Ibrahim, AIR 1970 SC 1542 
(supra), are representations by and be- 
tween the competitors and contenders 
for grant of a permit and thus indivi- 
dual representations raise rival conten- 
tions between the operators. Besides. 
the procedure set out in Section 57 for' 
considering. applications and representa- 
tions leaves no doubt that the jurisdic- 
tion exercised is quasi judicial. Sub- 
section (3) requires the Regional Trans- 
port Authority to fix a date, time and 
place at which the applications and re- 
presentations will be considered and sub- 
section (5) contemplates a public hear- 
ing at which the applicant and the per- 
son making the representation will have 
an opportunity of being heard’either in 
person or by a duly authorised repre- 
sentative. 


10. The question whether the li- 
mit fixed under Section 47 (3) can be 
increased when the Regional Transport 
Authority considers applications for the 
grant of a permit has been the subject 
of a progressive development of the law. 
In Abdul Mateen v. Ram Kailash Pan- 
dey, AIR 1963 SC 64 the Supreme Court 
laid down that when the Regional Trans- 
port Authority proceeds under Section 57 
to consider an application for a stage 
carriage permit and eventually decides 
either to grant it or not to grant it its 


_order has to be subject to the provisions 


of Section 47 (3). If the Regional Trans- 
port Authority has limited the number of 
stage carriages by exercising its powers 
under Section 47 (3) the grant of per- 
mits by it under Section 48 has to be 
subject to the limit fixed under Sec- 
tion 47 (3) and, therefore, when the 
Regional Transport Authority comes 
to grant or refuses to grant a per- 
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mit it cannot ignore that limit, The 
Supreme Court also observed that the 


modification of the order under Section 
47 (3) .was not a matter for con- 
sideration when the :Regional Transport 
Authority dealt with the actual grant 
of permits under Sertion 48 read with 


Section 57. . 
it poser 


-1L 

“The ‘power to revise the limits 
under Section 47 (3) in the Regional 
Transport Authority must not be con- 
fused with the powers which it has 
when it is dealing with the grant or re- 
fusal of ` permits under Section 48. 
. Therefore, though it is'true that. the 
Regional "Transport Authority can: revise 
the general order passed by it under 
' Section 47 (3) that revision is a separate 
Power and’ authority.and not a power 
arising when it iis dealing with. indivi- 
dual permits.” 


12. A fuller analysis. of the sta- 
‘tutory scheme was made by the Sup- 
reme Court in Jaya Ram Motor Service 
v. Rajarathinam, Civil Appeal No. 95 of 
1965, -D/- 27-10-1967 (SC), where this 
view was affirmed. 

R. Obliswami Naidu y. Addl. 
Transport Appellate Tribunal, AIR 1969 
SC 1130, where the Supreme Court 
pointed out that if the determination as 
to the number of stage carriages requir- 
ed on the route was not completed at a 
stage anterior to that of entertaining ap- 
plications for’ stage carriage permits, it 
would throw open the door. to manipula- 
tion and nepotism. Then followed the 
recent case of Mohd. Ibrahim, AIR 1970 
SC 1542 (supra). One of the questions 
considered in case was whether an 
order under Section 47 (3) ‘had to be 
made before' applications were- made for 
the grant. of permit or whether it could 
be valid if it were made before grant 
of a permit. The Súpreme Court held 
that in a case where the Regional Trans- 
port Authority . appoints. a date for re- 
ceipt of applications as- contemplated in 
Section 57 (2), it would be justifiable’ to 
hold “that - the Regional ‘Transport 
Authority before publishing the dates 
for the receipt of such applications for 
grant of stage carriage permit will de- 
cide the number of stage carriage per- 
mits to be granted.” Then after refer- 
ring to M/s. Java Ram Motor Service 
yas and R, i Naidu Cums) 





“It is in the scheme of the Act that 
Hmit should be fixed before the grant of 
permit and. proper effect can be given 
to these provisions by deciding upon the 
Himit of number of permits before ap- 
picons for grant of permits are in- 

under Section 57 (2) of the Act 
pang in other cases before applications 


Ajit Kumar v. R. T. A. (FB) (Pathak J.) 
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for grant of permits are published under: 
Section 57 (3) of the Act to enable per~ 
sons to make representations, The cen- 
tral idea is that the applicants and 
those who will make representations 
should all know, the limit of the num- 
ber of permits to be granted in order: 
to ensure free and fair. competition.” 


“13. So far as the law in this 
Court is concerned, it was held by Jag- 
dish Sahai, J. in Satya Pal v, State 
Transport Authority Appellate Tribunal,. 
ATR 1965 All 242 that the Regional 
Transport Authority ‘was: competent ‘to’ 
increase the limit under Section 47 (3) 
after taking up applications for - -grant of- 
permit, He expressed the view that the 
Regional Transport: Authority after tak- 
ing up, the os under Section 48 
for disposal undér Section 57 could stay 
those proceedings and start proceedings 
under Section 47 (3) and after increas~ 
ing the strength again revert to the pro- 
ceedings under: Section 57, And in 
Shiv Singh v. S. T. A. Tribunal, AIR 
1969 All i4 a Division Bench held that. 
the Regional Transport Authority was 
within’ its::powers if on the date fixed 
for consideration of the applications for 

permit and representations against them 
it first decided to raise the number of 
permits and then consider the applica- 
tions and representation, and that no 
fault with the proceedings could be 
found so long as the increase in the num- 
ber of vacancies was kept separate and 
distinct from the grant of permits, The 
view taken in Shiv Singh (supra) was 
followed in ‘Shri Ram Swarup: v. State 
Transport Appellate Tribunal, Writ Petn. 
No. 18 of 1969 decided by W. Broome, 
J. on 23-10-1969 (All) ane Mathura Pra- 
šad v. State Transport Appellate Tribu- 
nal, ee Petn.-No, 4330 of 1964 decided. 
by R. Gulati, J. on 14-11-1969 (All), 
We are ae the view that these ‘decisions 
cannot be. regarded as good law to the 
extent that they conflict with the ob- 
servations of the Supreme Court in M/s: 
Jaya Ram Motor Service, Civil Appeal 
No. 95 a 1965, D/- 27-10-1967 (SC) 
(supra), R. Obliswami Naidu, ‘AIR 1969 
SC 1130 (supra) and Mohd. Ibrahim, AIR 
1970 SC -1542 (supra). ` 


-14. It was urged on.behalf. of 
the respondents that as the.. petitioners 
had filed no representation to the aD-, 
plications for permit, they were not en- 
titled to maintain the Writ Petition. The 
objection, in our opinion, cannot be sus- 
tain en the representations were 
invited, they were invited on the foot- 
ing that there was only one vacancy om 
the route and the applications made 
would be considered in respect of _ that! 
vacancy alone. There was nothing. to 
suggest at that stage that the Regional 

Authority would increase the 
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limit fixed under Section 47 (3) in res- 
pect of that route. We are not sa 

ed, having regard to the material on 
the record, that the petitioners had any 
opportunity to represent against the 
grant of permits on the footing of the 
increased strength. It must be remem- 
bered that the petitioners had to file 
the representations by the date appoint- 
ed by the Regional Transport Authority 
in the notification issued by it, and that 
Section 57 (4) directs that no representa- 
tion shall be considered unless it is made 
before the appointed date. Even if it be 
assumed that the petitioners came to 
know of the proposal of the Regional 
Transport Authority to increase the limit 
under Section 47 (3) on the date when 
the applications were taken up for con- 
sideration, it was too late for them to 
avail of their right to file their repre- 
sentations. There was no question of the 
petitioners being entitled to participate 
in the proceedings relating to the grant 
of the permits. 

j In our opinion, the Regional 
Transport Authority had no jurisdiction 
to grant permits on the basis of the in- 
creased limit determined under Section 
47 (3) and therefore, its resolution dated 
September 15, 1969 granting permits to 
respondents Nos, 2 to 11 is without the 
easy of law. 


In the connected Writ Peti- 
tion a 3486 of 1969) the limit under 
Section 47 (3) was increased on Septem- 
ber 2, 1969 and the impugned permits 
were granted on September 15, 1969. Ad- 
mittedly, no fresh proceeding was taken 
under Section 57 (3) by the Regional 
Transport Authority. For the reasons 
which have prevailed with us in the 
aforesaid Writ Petition, the petitoners in 
this case also are entitled to relief. 

17. The Writ Petitions are allow- 
ed. The resolution of the Regional 
Transport Authority, Kanpur passed on 
September 15, 1969 granting permits to 
the respondents Nos. 2 to 11 (in Writ 
Petition No. 3485 of 1969) and that 
granting permits to the respondents Nos. 
2 to 4 (in Writ Petition No, 3486 of 1969) 
are quashed, The petitioners in each 
case are entitled to their costs, 

Petitions allowed. 


AIR 1972 ALLAHABAD 175 (V 59 C 45) 
SATISH CHANDRA AND T. S. 
MIS 
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Lakshmi Devi, Appellant v. 
Onkarilal, Respondent. 

Second Appeal No. 2084 of 1968, D/- 
15-10-1971, against judgment and decree 
of S. P. Sinha, Addl, Civil Judge, Bare- 
illy, D/- 30-5-1968, 
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Houses and Rents — U. P. (Tempo- 
rary) Control of Rent and Eviction Act 
(3 of 1947), S. 3 (3) — Interim stay order 
in revision proceedings — Whether Com- 
missioner can grant. 

The Commissioner has power to 
pass interim stay order during revision 
proceedings under the section and it 
takes effect from its’ communication to 
the concerned party. AIR 1972 All 12 
(FB) Rel. on. 1957 A, L. J. 704, Approved 
S. A. No. 4569 of 1963, D/- 7-10-1964 
(All), Not approved. (Para 3) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 All 12 (V 59) 

= Spl. Appeal No. 41 of 1969 

(FB), Baleshwar Dayal v. State 

of U. P, 2 
(1964) S. A. No, 4569 of 1963, D/- 

7-10-1964 (All), Ram Deo v. Devi 

Prasad Kakkar ft 
(1957) 1957 All LJ 704 = 1957 All 

WR (HC) 662, B. N. Bhallav v. 

B. P, Gupta E 

N. Kumar, for Appellant, 

SATISH CHANDEA, J.:— A learned 
Single Judge of this Court has referred 
this case to a larger Bench because he 
felt that there was a conflict of opini- 
on between two single Judge decisions 
on the question whether the. Commis- 
sioner while seized of a revision under 
Section 3 (3), Rent Control Act, had 
power to pass an interim order of stay. 
In Dr. B. N. Bhallav v. B. P. Gupta, 1957 
All LJ 704 it was held that the Commis- 
sioner had power to pass orders of stay, 
while in Ram Deo v, Devi Prasad Kak- 
kar, S. A. No, 4569 of 1963, D/- 7-10- 
1964 (AH) a contrary view was taken. 
Another question upon which the learn- 
ed single Judge felt doubtful was whe- 
ther the order of a stay granted by the 
Commissioner took effect from the mo- 
ment it was passed or became effective 
on service upon the parties. He, there- 
fore, referred the aforesaid questions to 
a larger Bench. 


2. After this reference a Full 
Bench of this Court in Baleshwar Dayal 
v. State of U. P.. Spl. Appeal No. 41 
of 1969 (reported in AIR 1972 All 12 
(FB)) has unanimously held that the 
State Government has got power to pass 
a stay order while acting under Section 
7-F of the Rent Control Act It was 
also decided that a stay order passed’ 
by the State Government becomes effec- 
tive from the time it is communicated 
to the party concerned. Under See- 
tion 3 (3) of the Act the Commissioner 
is to satisfy himself as to the correctness, 
legality or propriety of the order pass- 
ed by the District Magistrate or as to 
the regularity of proceedings held be- 
fore him, and he may alter or reverse 
that order or make such other order as 
may be just and proper. Under Sec- 
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tion 7-F the State Government can call 
for the record of any case and can make 
such order as appears to it necessary for 
the ends of justice. The ambit of the 


` power conferred upon the Commissioner 


as well as the State Government ap- 
pears to be similar in its nature and 
character.. Both authorities can pass 
orders in the interest of justice or in 
other words as may be just:and pro- 
per. The power under Section 7-F has 
been construed to include the power to 
grant an interim stay order, In | our 
opinion, this power, to make interim 
stay orders equally flows from the power 
conferred on the Commissioner by Sec- 
tion 3 (3). We would, therefore, hold 
that the Commissioner while seized of a 
revision under Section 3 (3) has power 
-to ae stay orders, , 


The view of the Full Bench. 


that such stay orders become effective 
only from the time of communication to 
the concerned party is eqaully applica- 
ble to the. stay order passed by the 
Commissioner. In the result, we would 
answer the referred questions as fol- 


lows: 

(1) The Commissioner has power to 
pass stay orders while seized of a revision 
as Section 3 (3), Rent Control Act; 
an 


(2) The stay orders passed by the 
Commissioner ` became effective from 
the moment of their communication to 
the concerned party. 

` Let the papers of the case be re- 
turned .to the learned Single Judge with 
. these answers. ' 

Reference answered apcordinaly; 


AIR 1972 ALLAHABAD 176 as 59 C 46) 
SATISH SHAS AND T, S.. 


JJ. 
, Messrs Amar Nath Chand Prakash, 
Applicant v. Messrs Bharat Heavy Elec- 
tricals Limited, Opposite Party. 

F. A. F. O. Nos. 267 and 268 of 1970, 
D/- 3-11-1971. . 

(A) Contract Act (1872), Section 63 
Wlustration (C) — Discharge of contract 
= Existence of bilateral intention: of full 
satisfaction is a necessity. (Paras 10, 11) 

(B) Arbitration Act (1940), Section 20 
= Reference under. > 

(A) .(B) -Acceptance under protest of 
payment in full. satisfaction of amount 
due under contract isi no accord or satis- 
faction in the sense of bilateral consén- 
sus of intention and ‘does not discharge 
the contract so as to disentitle the per- 
son accepting: payment to enforce the 
term in the contract, to refer the dis- 
‚pute arising under the. contract to’ arbi- 
tration. Case law discussed, 
: “ {Paras 10, 11} 
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Rajaram Agarwal, for Opposite 


ALR 


`Cases Referred: Chronological Paras 
(1971) F. A. F. O. No, 156 of 1971, 

D/- 5-10-1971 (All), phere Heavy 

or as Lid. v. H. R, Malik 


d Co. 9, 15 
(1963) AIR 1963 SC 250 (V 50) 
= 1963-2 SCR 168,. Kapurchand 
res v. Himayatalikhan Azam- i 
10 


(1959) ATR 1959 SC 1362 (V 46) 
= 1960-1 SCR 493, Union of India 
vy, Kishorilal Gu pta 9. 
(1953) AIR 1953 All 745 (V. 40) ‘ 
‘= 1952 All LJ :14, Behari Lal ne 
Aa AS v.. Radhye Shy. am ` 13 
(1935) AIR 1935 Mad 625 (V 22) x 
= 42 Mad LW.. 317, S. T.-M. - 
Bashiam Naidu v. Corpn. `of 
Madras 7 6 
(1889) 22 Q B..D. 610 = 58 LJ 7 
‘Q. B. 293, Day-v. Mclea _- 1I 
(1845) 8 pea 458 = 50 ER 180 C 
Re: M gf 8 
A. D. Prabhakar, for’ Applicant 
Party. 
SATISH CHANDRA, J.:— This is a 
plaintiff's appeal, It is directed against 
an order di an application under 
Section 20 of the Indian Arbitration’ Act. 
2. Messrs Heavy Electricals Limit- 
ed gave a contract to the appellant for 
making certain construction work. The 
work was completed by the first week of 
March, 1965. The Company: prepared a 
final bill of the work done by the ap- 
pellant. On 29-3-1965 the appellant sign 
ed a-no claim declaration and also gave 
a receipt in token’ of accepting the 
amount found due to the. appellant, The 
appellant raised disputes in regard to 
some of the items of work, alleging short’ 
payment. Finding no response, the ap- 
pellant served a notice. upon the ‘com- 
pany requiring it- to appoirit an arbitra- 
tor in terms of the arbitration clause 
contained in the contract: This also 
failed to evoke any response from the 
company. Consequently on 16th Sept- ~ 
ember. 1968 the appellant moved an ap- 
plication in court under Section 20 Arbi- 
tration Act praying: that the court may 
require the agreement to be filed in 
court and refer the. disputes between the 


- parties to arbitration in accordance with 


the arbitration agreement, ; i 

3. The Company contested this 
application. It pleaded that the appel- 
lant had given a clear no claim certifi- 
cate in final settlement of his claims in 
respect: of the work done under the 
contract,-and that he accepted payment 
of Rs, 12,374.04 by means of a cheque 
dated. 14-12-1965 . in full and final 
settlement. of his ‘dues. This amounted 
to the discharge of the contract, along 
with which the arbitration agreement . 
ee as such no dispute capable . 

of being referred to arbitration remain- 
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ed In existence. The application under 
Section 20 was not maintainable. 

4, The court below accepted the 
plea raised in bar and dismissed the ap- 
plication. Hence this appeal. 

5. The final bill has at- the end 
e printed declaration. to the folowing 

ect:— 


“I have no other claim outstanding 
against the Heavy Electricals (India) Ltd. 
for work done or for labour or mate- 
rials supplied or on any other account 
and the payment of this bill shall be in 


final settlement of all my claims in res-- 


pect of the work to which Agreement/ 
work order No. aeie dated 20-11-1964 
with the company relates.” 

This declaration was signed by the 
appellant. Just after that there is a me- 
morandum or payment in the final bill 
and thereafter column No. 5 deals with 
the receipt of payment; and it says, ““Re~ 
ceived Rs. 12,374.04 as final payment in 
settlement of demand as per details 
above on account of this work by che- 
que No. 007805, dated 14-12-1965. This 
is also signed by the appellant. The sig~ 
natures defacing the stamp are dated 
29-3-1965 and by the side of the sig- 
nature, the appellant wrote the words 
under protest. It appears that the ap- 
pellant signed the declaration as well as 
the column No. 5 meant for receipt of 
the cheque on 29-3-1965 and also madè 
the endorsement of ‘under protest’ the 
same day, whereas the cheque was ac- 
tually ‘prepared and delivered on 14e 
12-1965. 

o 6. For the appellant it was argu- 
ed that the signing of the no claim de- 
claration and the grant of-a full settle- 
ment receipt was in law the discharge 
of the contract.. The contractor could 
not thereafter raise any dispute as to 
the payment under the contract. With 
the discharge of the contract. the arbi- 
tration clause extinguished and no alleg- 
ed dispute could validly be referred to 
arbitration. It was urged that the en= 
dorsement of ‘under protest’ made by 
the appellant on the bill did not change 
the situation. For the appellant reliance 
was placed upon words and phrases by 
Roland Burrows, Vol, V.. page 361 
There observation of Langdale. M. R. in 
Re: Massey (1845), 8 Beav. 458 at p. 462 
has been quoted as under-— 

“It is said that the money was re- 
celved by the petitioner, and the recelpt 
given under protest. These words are 
often used on these occasions, but they 
have no distinct technical meaning, un- 
less accompanied with a statement of 
circumstances, showing that they were 
used by way of notice or protest, reserv- 
fng to the party, by reason of such cir- 
cumstances, a right to a taxation, not- 
withstanding such payment. The ‘words 
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have no distinct meaning by themselves, 
and amount to nothing unless explained 
by the proceedings and circumstances.” 


In this book reference has also been 
made to S, T. M. Bashiam Naidu v. Cor- 
poration of Madras, AIR 1935 Mad 625 
kg 627 to the effect that the value of 

the phrase ‘under protest’ is to safeguard 
the position of the person who makes the 
payment and to ensure that it may not 
be said that the payment he made was a 
voluntary one. According to Langdale’s 
M. R.’s observations, significance of ‘under 
protest’ has to be Judged in the context 
of the prevailing circumstances. In the 
Madras case the protest was made by 
the person - making the payment. It 
was held, that where a tenant pays cer- 
tain rent under protest in pursuance of 
a demand for excessive rent and it is 
found that the demand is illegal and 
unreasonable, the tenant is entitled to 
refund of the amount which was not 
legally due to landlord. In view of 
this decision, the making of the endor- 
sement of under protest is to safeguard 
the position of the person making it and 
to ensure that it may not be said that 
= was doing the act voluntarily. í 


7. In the present case none of the 
parties led any oral evidence, The en- 
dorsement of under protest has been 
made on the final bil. We have to 
construe the document in order to as~ 
certain the intention of the contractor in 
making such an endorsement and of the 
Company in permitting such an endorse- 
ment to be made. 


8. On 29-3-1965 the Contractor 
signed the no claim declaration as well 


as the receipt for the money found by -- 


the Company payable to the contractor, 
and made the endorsement of protest. 
The contractor was disputing the cor- 
rectness of the calculations of the Ma- 
nager of computing the amounts in the 
final bill. He was not disputing that 
the amount calculated by the company 
as payable to him was due to him. He 
was claiming much more and therefore 
he could not possibly make a protest to 
the receipt of the amount specified by 
the Company. The grievance was that 
the payment was less than his demand. 
His making the endorsement that he was 
receiving the amount under protest could 
only mean that he was challenging the 
correctness of the bill and that he was 
preserving to himself the right to ques- 
tion it. The endorsement dispelled an 
intention to remit the performance in 
regard to the balance of his claim. It 
clearly evidenced that the receipt of the 
amount was not unconditional so as “*o 
effect a discharge of the contract. On 
the contrary it safeguarded the position 
of the contractor and indicated that he 
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was not accepting the payment without 
any -reservation> ; 

9. ei re 
Bharat Heayy Electricals Ltd. EH. R. 


Malik ‘and Co. decided on 5-10-1971 (All), 


we held that a no claim declaration by 
itself does not- affect a ` fresh -agreement 


that the decision of the Supreme Court 
in Union of India v. Kishori Lal, AIR 
. 1959 SC 1362, does not lead to any con- 
trary position beeause there the princi- 
ple laid down was that whether the 
parties entered into a fresh agreement 
was a question of intention and the 
ascertainment of the intention of the 
parties was essentially a question of fact 

10. Learned counsel for the res- 
pondent company, however, invited -aur 
attention to.the decision of the Supreme 
Court in Kapurchand Godha v. Himaya- 
talikhan Azamijah,- AIR 1963 SC 250. 
In that case the appellant at first gave 
a receipt stating. inter alia, that he had 
received a sum of Rs. 8.75,000/- in full 


rupees twenty lacs allowed by 
ernment in respect of his claim dated 
15-2-1948, reserving, however, the right 
to recover the balance amount due to 
him under the said prenote. The autho- 
tities, however, refused to make the 
payment on such a conditional receipt 
Thereupon the appellant recorded a satis- 
faction of full payment and granted a 
receipt which unconditionally stated. re- 
ceived payment in fill The Supreme 
Court held that Section 68 of Indian 


Contract Act read with illustration D 


appended to that section apply to 
facts and the appellants having accepted 
“payment in full satisfaction of their 
claim were not entitled to sue for the 
balance. ` It will be seen that in that 
case the payment was accepted in dis- 
charge of the whole claim, at the time 
of the acceptance of the payment no 
condition or reservation was made. In 
. the present case the appellant. specifi- 
cally stated that he was receiving the 
money under protest That was clearly 
making a reservation, and the reserva- 
tion could only be that this acceptance 
of the payment was not in discharge of 
the contract.. Consequently it cannot be 
said that the appellant dispensed with 
or remitted the performance of the eon- 
D ee 


11. In that very decision the Sup- 
- reme ee referred to the decision. in 
©- Day v. Melea (1889). 22 QBD 610, in 
which it was observed : 


"If a person sends a sum of money 
‘on the terms that it is to be taken. it 

at all ‘in satisfaction of a larger claim 
and if the money is kept it is a ques- 
tion of fact as to the terms upon which 
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it is so kept. Accord and satisfaction 
imply an agreement to take the money 
in satisfaction of the claim in respect of 
which it is sent If the aceord is a 
question of agreement, there must be 
either two minds agreeing or one of 
the two persons acting in such a way as 
to` induce the other to think that the 
money is taken in satisfaction of the 
claim, and to cause him to act upon that 
Mate In either case it is a question of 


12. Applying this principle we 


‘find that there was no-accord and satis- 


faction in the sense of bilateral consen- 
sus of intention. The appellant made it 
clear that he was accepting the morey 
under protest, that is, conditionally. 
Under the circumstances it cannot bel- 
said that signing the no claim certificate 
and the grant of the receipt amounte 
to discharge of the contract, 


13. Learned counsel also relied 
upon Shri Behari Lal Nahru v. Shri 
Radhey Shyam, 1952 All LJ 14 = (AIR 
1953 All 745). In that case the tenant 
sent a cheque for the balance of the rent 
due payable by him The landlord ac- 
cepted the cheque without any objection. 
It was held that the landlord by his 
conduet accepted the condition which the 
tenant. imposed when sending the che- 
ques towards the payment of the rent 
and it was not open to him to go back 
upon those conditions and say ‘that he 
aecepted the cheques in part satisfac- 
tion. This ease is clearly distinguishable 
because here the cheque was accepted 
under protest. . 


14. Undeniably the appellant rals- 
ed disputes with regard to certain items. 
The respondent campany denied ‘he 
validity of the appellant’s claim. We - 
have been taken through the items of 
claims made by the appellant, It is 
clear that the disputes do arise out of the 
contract between the parties. The: ap- . 
plication under Section 20 of the Arbi- 
tration Act was competent and the court 
below ought to have referred the dis. 


putes to arbitration in accordance with 


the arbitration clause, 


= C15 In the eonnected appeal No, 
268 of 1970 the facts are slightly differ. 
ent. īn that ease the contractor signed 
the no claim certificate but he did not 
sign column No, 5 of the final bill in! 
regard to the receipt of the payment. 
In accordance with our decision in F, A. 
F. O. No. 156 of 1971 (All}, referred to 
above, mere signing of a no claim cere 
fificate would not. amount to discharge 
of the contract or act as an estoppel to 
bar the contractor from reising disputes 
with the company.. It appears that sub- 
sequenfiy a cheque for certain amount 
was given to the contractor and it was 
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eashed by him but he did not pass any 
receipt for it The mere cashing of the 
theque could not mean discharge of the 


contract, 


16. In the result both the appeals 
succeed and are allowed, The impugn- 
ed orders are set aside. The matter is 
sent back to the court below for mak- 
ing: a reference to arbitration in accord- 


ance with law. . 
Appeals allowed. 





AIR 1972 ALLAHABAD 179 (V 59 C 47} 
R. S. PATHAK AND C. S. P, Sie 
The Controller of Estate Duty, U. 
Lucknow, Applicant v. Smt. Anari Deel 
Halwasiya, Lucknow, Respondent. 
Estate Duty Reference No. 601 of 
1968, D/- 20-9-1971. — 


Himdu Succession Act (1956), Section 
10 Distribution of property among 
heirs — Hindu undivided family consist- 
ing of D, his two wives, T and A, a 
son and three daughters — D dying in 


1957 — Wife T dying in December 1958 À 


— Held that T had a one fortieth in- 
terėst and no more in the Hindu undi- 
vided family property at the time of her 
death. (X-Ref:— Sections 4 (1) (b) and 
(6). (Hindu Women’s Rights to Property 
Act (1937), Section 3 (2)). (Case law dis- 
cussed), (Paras 6, 9 and 10) 

Section 3 (2) does not come into 
play while the husband is alive. There~ 
fore, while the husband is alive a Hindu 
woman under the Mitakshara law can- 
not be said to enjoy any interest in the 
Hindu undivided family property. As the 
T’s husband died after coming into force 
of the Hindu Succession Act (1956), the 
provisions of the Hindu Women’s Rights 
to Property Act ceased to exist by- vir- 
tue of Section 4 (1} (b) of the 1956 Act. 
Accordingly, T cannot be said to have en~ 
joyed any interest in the family property 
by reason of the Hindu Women’s Rights 
to Property Act, 1937. After the death 
of her husband Section 6 of 1956 Act 
came into play. D had at the time of 
his death an interest in the coparcenary 
property. He left surviving two 
widows and three daughters. They are 
female relatives specified in Class I of 
the Schedule. Therefore, his interest in 
the coparcenary property devolved by 
intestate succession and not by survivor- 
ship. (Paras 6 and 7} 

According to Rule 1, of Section 10 
both the widows of D together took one 
share. The son and three daughters each 
took one share. There were five shares 
in al. Therefore, the two widows toge- 
ther took a one-fifth share. And T.’ as 
one of the two widows, was entitled to 
a one tenth share. She was entitled to 
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a one tenth share in the interest of D 
in the coparcenary property. As that 
interest amounted to a one-fourth share 
in the coparcenary porperty, T, took a 
one-fortieth share in the coparcenary pro- 
perty. That was the extent of the share 
taken by T. as her husband’s heir pursu- 


ant to Sec. 6 of the Act, (Para 8) 
Cases Referred: ological Paras 
(1936) AIR 1936 PC 20 (V 23) 
= 63 Ind App 33, Pratapmull v. 
Dhanbati Bibi e] 
(1927) AIR 1927 PC 101 (V 14 
= 53 Mad LJ 507, Saheb Rai v. 
Shafiq Ahmad a 


(1924) AIR 1924 Bom 444 (V il) 
= ILR 48 Bom 468, Hosbanna 
Devanna v. Devanna Sannappa ` 8 
(1915) T 1915 All 340 (V 2) 
8 All 83, Har Narain v. 
Bisharsbher 9 
0905) ILR 33 Cal 234 = 1 Cal LJ 
283, Dular Koer v, Dwarka Nath 
Misser 8 
A. B. Srivastava. for Applicant: D. 
B. Bhargava, for Respondent. 


E. S. PATHAK, J.:— This is a re- 


ae made by the Appellate Tribunal - 


der mion pa 64 (1) of the Estate Duty 
Aet 1953. The question referred is:— 

“Whether on the facts and in the 
circumstances of the case the Tribunal 
was right in holding that the deceased 
had no interest in the 2/3rd of the Hindu 
undivided family properties? If not, 
whether her interest was 1/6th of the 
total Hindu undivided family assets?” 


2. There was a Hindu undivided 
family consisting of D, P. Halwasiya. his 
two wives Tribeni Devi and Anari Devi, 
a son and three daughters, D. P. Hal- 
wasiya died. on December 22,- 1957. 
Thereafter, Tribeni Devi died on Decem- 
ber 5, 1958. This reference is concern- 
ed with the estate duly payable on the 
death of Tribeni Devi, 

3. The Assistant Controller of 
Estate Duty determined the extent of 
the interest held by Tribeni Devi in the 
‘Hindu undivided family property. He 
observed: that on the death of her: hus- - 
band - she was entitled to a one-sixth 
share had there been a partition, and. that 
she was also entitled under Section 6 of 
the Hindu Succession Act, 1956 to share 
equally with the other members in her 


-husband’s interest in the Hindu undivid- 


ed family property assuming a notional 
partition. On that basis, he included a 
H/éth share and a 1/18th share of the fa~ 
mily property as the interest passing 
a her death for the purposes of estate 


4. On appeal by the accountable 
person, the Zonal Appellate Controller 
expressed the view that the deceased 
did not have any share in the Hindu un- 
divided family property under the Hindu 
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Women’s Rights to Property Act, 1937 
and, therefore, on that account the As- 
sistant Controller was wrong in hold- 
fing her entitled to a 1/6th share. But 
applying Section 6 of the Hindu Succes- 
Sion Act, he held that as the husband 
upon partition before: his death wouid 
have been entitled to a 1/8rd share in 
the family property, a 1/6th share in 
this interest devolved. on Tribeni' Devi, 
and therefore, she would have been en- 
titled to a 118th share in the family 
property. Two appeals were filed before 
the Appellate Tribunal, one by the ac- 
countable person and the other by the 
Assistant Controller, 
ing of the 
Representative conceded that on the basis 
of the interest devolving on Tribeni 
Devi upon her husband’s death she was 
entitled to a 1/30th share of the Hindu 
undivided family property. The Appel- 
- late Tribunal found accordingly. The 
Appellate Tribunal: also held that she 
did not have any interest in the balance 
of the family property left after carving 
out the husband’s share. The appeals 
were disposed of accordingly. a 


5. It was contended before us on 


behalf of the Controller of Estate Duty 
that during the life time of her hus- 
band Tribeni Devi enjoyed a share’ in 
the property by virtue of the Hindu 
Women’s Rights to Property- Act, 1937, 
that this interest although originally a 
. limited interest known as a Hindu Wo- 
man’s estate became an absolute estate 
under Section 14 of the Hindu Succes- 
sion Act. In addition, it is contended, 
she became. entitled to a share in the 
interest of the husband in the 


Section 6 of the Hindu Succession Act 


6. We have carefully considered 
the matter, and it seems to us that the 
position in-law is as‘ follows— 


Under the Hindu Women's Rights fo 
Property Act, 1937 no interest could - be 
said to devolve on Tribeni Devi. -Sec- 
tion 3 (2) of that Act confers an Inter- 
est on a female in Hindu undivided fa- 
mily property governed by the Mitak- 
shara law only upon the death of her 

husband.. Upon his death, as his widow 
she is entitled to the same interest in 
the property as he had, It 
being a limited interest known as-a’ 
Hindu Woman’s estate superadded to it_ 
is the same right of claiming partition 
as a male owner. Section 3 (2) does not 
-|come into play while the husband is 
alive, Therefore, while the husband {ts 
alive a Hindu woman under the Mitak- 
. ishara law cannot be said to enjoy any 
interest in the Hindu undivided family 
property. Tribeni Devi’s husband died 
on December 22, 1957, but meanwhile 
the Hindu Succession’ Act, 1956 had 


` ghara 


Hindu, 
undivided family property by virtue of 


ALE 


come into force on June 17, 1956. By 
Section 6, it provided a rule of devolu- 
tion of the husband’s interest in the cos 
parcenary property which was inconsia- 
tent with the corresponding provisions in 
the Hindu Women's Rights to Property 
Act, Consequently, by Section 4 (1) (bl 
of the Hindu Succession Act, those pro- 
vislons of the Hindu Women’s Rights to 
Property Act ceased to apply. . Any re 
ference to the latter enactment there- 
after became irrelevant. Accordingly, 
Tribeni Devi cannot be said to have 
enjoyed any Interest in the family pro- 


-perty by reason of the Hindu Women’s 


Rights to 
T. 


Property Act, 1937. 


Did Tribeni Devi acquire any, . 


interest in the Hindu undivided family ` 


property under the Hindu Succession 
Act? Upon the death of her husband on 
December 22, 1957 Section 6 came into 
play. It provides:— 

og ale Hindle dies Ales the 
commencement of this act, having af 
the time of his death an interest in a 
Mitakshara coparcenary property, 
interest in the property shall devolve er 
survivorship upon the surviving members 
of the coparcenary. and not in accord- 
ance with this Act. 

. Provided that, if the deceased had 
left him surviving a female relative spe= 
cifed in class I of the Schedule ........ 
the interest of the deceased in the Mitak- 
coparcenary property shall de- 
volve by. testamentary or intestate suc- 
cession as the case may be, under this 
act, and not by survivorship. d 


Explanation 1.— For the purposes oft 


this section the interest of a Hindu Mit- 
akshara coparcener shall 3 deem- 
ed to be the share in the Por that 
would have been allotted to him if a 
partition of the property had taken place 
immediately before his death, irrespec- 
tive of whether he was entitled to claim 
partition or not.” 

8. D: P. Halwasiya had at the 
time of his death an interest in the 
coparcenary property. He left surviving 


w, 


him two widows and three daughters.” 


They are female relatives specified in 


Class I of the Schedule. Therefore, his| 


interest in the coparcenary property de- 
volved by intestate succession and not 
by survivorship. What was the -extent 
of his interest? According to Explana- 
tion 1 to Section 6, his interest must be 


deemed to be the share in the propery 


that would have been allotted to him Ef 

a partition of the property had taken 
place nenia before his death, Under 
the Hindu law,. if a partition of copar- 
cenary property takes place, the husband, 


the wife and the sons are entitled to a - 


share. A wife cannot herself demand a 
Liege but if a partition does take 
Place between pe husband and a son 
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she is entitled to receive a share equal 
to that of a son, (Hindu Law 13th Edn. 
p. 365, paragraph 315). The expression 
“wife” in relation to sons includes their 
step mother, (Hosbanna v. Devanna. 
ILR 48 Bom 468 = (AIR 1924 Bom 444) ) 
and it would be seen that where there 
is more than one wife, each wife is entitl- 
ed to a share equal to that of a son See 
Dular‘ Koeri v, Dwarka Nath, (1905) ILR 
32 Cal 234, And a son is entitled to a 
share equal to that of the father (Mulla, 
ibid page 369 paragraph 321}. Con- 
sequently, upon the notional partition 
contemplated by Explanation 1 to Sec- 
tion 6, the coparcenary property would 
have to be divided equally between D. 
P. Halwactys, his two wives and his 
son, the daughters having no share 
upon partition. Therefore for the pur- 
poses of Section 6, D, P. wasiya, must 
be taken to have enjoyed a one fourth 
share in the property. This one fourth 
interest in the property devolved by 
intestate succession. Section 10- de- 
clares :—~ i 

“The property of an intestate shall 
be divided among the heirs in class I 
of the Schedule in accordance with the 
following rules:— 

Rule 1.— The [Intestate’s widow, or 
if there are more widows than one, all 
the widows together, shall take one 


Rule 2— The surviving sons and 
daughters and the mother of the intes- 
tate shall each take one share. ......... 

According to R. 1, both the widows 
o D. P Halwasiya together take 
one share. The son and three daugh- 
ters each take one share. There are 
five shares in al. Therefore, the two 
widows together take a one fifth share. 
And Tribeni Devi, as one of the two 
widows, was entitled to a one-tenth 
share. She was entitled to a one tenth 
share in the interest of D, P. Halwasiva 
in the coparcenary property. As that 
interest amounted to a one fourth share 
in the coparcenary property, Tribenf 


Devi took a one fortieth share in the - 


coparcenary property. That was the ex- 
tent of the share taken by Tribeni Devi 
as her husband’s heir pursuant to Sec- 
tion 6 of the Act, 


9. Now, as we have shown one- 
fourth of the coparcenary property re- 
presenting the interest of D, P. Halwastya 
was carved out for the purpose of in- 
testate succession. The balance of the 
coparcenary property, representing three- 
fourths of the original property, con- 
tinued to remain joint. It continued as 
coparcenary property. Can it be said 
that Tribeni Devi enjoyed any interest 
in that property? Upon D. 
wasiya’s death the Hindu undivided fae 
mily consisted of the two widows, the 
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son and three daughters. The son un- 
doubiedly had an interest in the co- 
parcenary property. The daughters had 
none. As regards the widows. they had 
no interest either, Under the Hindu law, 
it is only if a partition takes place be- 
tween the sons that the widowed mo- 
ther becomes entitled to a share. Her 
share is then equal to that of a son in 
the coparcenary property (Mulla, ibid 
page 366 paragraph 316). The term 
‘mother’ includes step mother. See Sa- 


‘heb Rai v. Shafiq Ahmad, AIR 1927 PC 


101 and Har Narain v. Bishambhar, ILR 
38 All 83 = (ATR 1915 All 340). So 
long therefore, as there 
between the sons, the widowed mother 
enjoys no interest in the coparcenary 
property. In Pratapmull v. Dhanbati 
Bibi, ATR 1936 PC 20 the Privy Council 
held that in a suit instituted by a son 
for the partition of joint family - pro- 
perty impleading his mother and other 
members of the family as defendants the 
mother does not become owner of the 
share allotted to her by the preliminary 
decree until the pr ary decree is 
carried out and there is a division by 
metes and bounds. Therefore, a mort- 
gagee suing on a mortgage before 
the property is actually divjded can 
obtain a valid mortgage decree with- 
out impleading the mother. In the 
present case, in the absence of any parti- 
tion the widowed mothers could not be 
said to have any interest in the balance 
of the coparcenary property remaining 
joint. Accordingly, we must hold that 
Tribeni Devi had no interest in the three 
fourth part of the coparcenary property 
which remained joint upon the death of 
D. P. Halwasiya, 

10. In our opinion, Tribeni Devi 
had a one fortieth interest and no more, 
in the Hindu undivided family property 
at the time of her death. The question 
referred is answered accordingly. The 
accountable person is entitled to -her 


costs which we assess at Rs. 200/-. 
Counsel’s fee is assessed in the same 
figure, i . 


Reference answered accordingly. 
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J. S. TRIVEDI, J. 

Rajendra Prasad Gupta. Appellant v. 
Krishan Murari Lal and others, Respon- 
dents. . 

Second Appeal No, 2280 of 1969, D/- 
12-8-1971, against judgment and decree 
of S. C. Misra, Addl Dist, J., Meerut, 
D/- 30-9-1969. 

- Registration Act (1908), Section 17 
(d) — Lease deed authorismg tenant to 
remain in possession till he wished — 


IO/10/E550/71/BNP 





is no partition . 


4 


Kreigh ; 
-sée ILR 8 All 198 = 1886 All 
. WN 8, ‘ _ Husain i 


182 AI [Prs. 1-7] 
Lease is for a period exceeding one year 
ation is necessary — Absence 


of registration will convert tenancy from 
ie to month liable to be determin- 


The difference between- a clause for 


renewal and clause conferring ‘right to 


occupy the premises so long as the 
tenant continues to pay the rent is ‘that 
in the former case the tenant has.a right 
to claim a renewal of the lease by exe~ 
cution of the fresh deed whereas in the 
latter case he has a. right to enjoy the 
eis on the basis of the original 
ease 

Where the terms of the lease autho- 
vised the tenant to remain in possession. 


and enjoy the property so long as he: 


wished it meant a lease for a term 
exceeding one year and the deed is re- 
gistrable. In absence of registration. the 


‘status of the lessee would be that of a 


tenant from month to month and on ter- 
mination of such tenancy he would be 
liable for ejection, - (Paras 9, 11) 
Cases Referred: Chronological ` Paras 
(1970) AIR 1970 SC 1872 (V 57) 

= 1970-2 SCR 140, Ram Kempraj 

v. Burton Son and Co. Pvt. 


Ltd. 7, 9 
(1968) Paroh 1968 3 Puni 385 (V 55) 
310, Kishore 
ea = ee Pal 9 
(1938) AIR 1938 Cal 724 (V 25) 
= 68 Cal LJ 435,  Prodyat Co- . 
omar Tagore v. Maynuddin Mia 10 
(1922) 66 Ind Cas 904 = 3 Lah LJ 
ee Karim Baksh. v. Natha 5 
(1914) ATR 1914 AN. 120 Vv i ia 
= ILR 36 All 176, Munshi Lal v. 
Gopi Ballabh 9 
(1900) 2 Bom LR 488, Pagi Mania ~ 
Jaga v. Desai Lallu bhai ` > 9 
; CeO UR 17 eal 548, A, C. Boyd 


Khayali 
sian $ 
G. D. Srivastava, for Appellant; Ww 


' & Singhal, for Respondents. 
JUDGMENT: 


‘monthly rent of Rs, 100/-. 


one year only and 


— This is a defendant's 
second civil appeal directed against the 
judgment and decree of the Additional 
District Judge, Meerut: 

2. The. plaintiff-respondent filed 

a suit for-possession of an enclosure spe- 
cified -in the plaint claiming arrears of 
rent and mesne profits for use: and octu- 
pation till the date of delivery of “pos- 
session. E : f 
3. According to the plaintiff “the 
defendant-appellant ` under a -deed of 
agreement ‘which is Ext. 3 on record, 
was occupying the premises in - suif on 
The lease 
according to him wae for a period of 
m expiry of one 

year's period on 11-4- 1965, his status 
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(Para 9)- 


A.J. R. 


became that of a tenant from month ‘to 
month and he was ` liable to ejectment 
after his tenancy was determined by no- 
tice dated 20th Aprfl, 1966. The evic- 
tion was also claimed on the ground of 
forfeiture for breach of a term of the 
agreement. The claim of the ejectment 
on the ground of forfeiture, however, 
was subsequently abandoned. 

4.. The appellant pleaded that on 
a correct interpretation of the document 
Ext. 3, he acquired rights of. permanent 
licensee over the land in dispute’ and 
even if his status was that of a lessee, 
then’ also under the terms of the afore- 
said agreement he was entitled to retain 
the possession of the premises so long 
as he continued to pay the rent, 

5. The trial court held that under 
the terms of the lease the appellant was 
entitled to remain in possession so long 
as he continued to pay the rent and the 
lease being only for one year, it was 
not registrable, In appeal, the lower 
appellate court reversed the. decree of 
the trial court holding that the lease was ` 
compulsorily registrable and as it was 
for a term exceeding one year and the 
lease not having been registered. the 
status of the appellant was that of a 
tenant from month to month; hence this 
second civil appeal. 


6. Learned counsel for the appel- 
lant, in the second civil appeal has con- 
tended that the lease was a lease. for 
one year with an option to renew as 
long as the tenant desired-on the terms 
and conditions of the agreement Ext, 3. 
His contention is that the lease was lia- _ 
ble to be renewed year after year at the 
option of the tenant on the terms of 
the original lease i e.. Ext. 3 whereas 
the learned counsel for the respondent 
has contended..that the lease did not 
give any right of renewal but in effect 
authorised the tenant to enjoy the ue 


- perty as long as the tenant chooses. 


was, therefore, in the nature of a trans- 
fer ‘of an interest for more than a year 
and compulsorily registrable.. He has 
also contended that the agreement was. 
also compulsorily registrable because it. 
was a lease of two. years in any event 
and lastly he has contended that even if 
the right of renewal is found'to flow 
from the- terms of.the agreement, then - 
also the renewal cannot be for an inde- 
finite -period and- the right of renewal 
would exhaust after one renewal. 


T -The learned counsel for the 
appellant has placed his reliance on A. 
C. Boyd v, A. Kreigh, (1890) ILR 17 Cal 
548; Khayali v. Husain Bakhsh, (1886). 


ILR 8 All 198; Ram Kempraj v. Burton 


Son and Co, Pvt. Ltd:, AIR 1970 SC 
1872. In case of (1890) ILR 17 Cal 548 
(supra) it is laid down that “a lease for 
one year containing an option of renew- 
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al for a further period of- one year, 
is not a lease for a term exceeding one 
year within the meaning of clause (d), 
Section 17 of the Registration Act. so 
as to render registration thereof com- 
pulsory.” Ite was also held by his 
Lordship of the Calcutta High Court that 
the tenant was entitled to claim the 
option or renewal. The option of renew- 
al was given in the following terms; 

“Also with option to renew for an- 
other twelve months certain.” 


In (1886) ILR 8 All 198 (supra), the 
lease was for one year, but it contained 
a provision that it s remain in force 
so long as the lessee or tenant continu- 
ed to pay the stipulated rent. The suit 
of the plaintiff for possession and eject- 
ment was dismissed by the trial court 
on the ground that the lease was inad- 
missible in evidence. In appeal the 
subordinate judge held that the sunse- 
quent words used in the lease were sp- 
purtenant to the future consent of the 
parties and the period of one year hav- 
ing expired, the landlord was entitled 
to the decree for possession. The High 
Court affirmed the finding of the sub- 
ordinate Judge holding that the appel- 
lant was only the tenant at will and 


on the expiry of the period of one year - 


the landlord was entitled to eject him. 
That case instead of helping the appel- 
lant, supports the respondent. In the 
case of AIR 1970 SC 1872 (supra) their 
Lordships of the Supreme Court were 
considering whether a lease with an op- 
tion for renewal was hit by the rue 
of perpetuity or not. It was laid down 
in that case that; 

“The clauses containing the option 
to get the lease renewed.on the expiry 
of each term of ten years can by no 
means be regarded as creating an inter- 
est in property of the nature that would 
fall within the ambit of Section 14” 

8. The relevant terms of the 
lease in dispute which are interpreted as 
terms of renewal are as under:— 

“Jo ki ek kita ahata mahduda jail 
lave sadak pukhta sarkari dakchhin ma~- 
hana kasba Hapur jila meerut milkiyat 
wa makbuja khas farik doyam -hai fisxo 
ham farik awwal ne bagaraj istemal pe- 
trol pump minebtadaye 12-4-1963 esbi 
batkarur kiraya mublig 80/- rupya 
mahawari ke hisab se lagayat 11-4- 
64 esbi tak ka jare kiraya mublig 960/- 
nau sau sath rupya bajarive rasid mujh 
farik awwal kirayedar ne farik dovam 
malik ko de diva hai lekin kiraye name 
haja aienda majid muddat aksal ke live 
yani minebtdaye 12-4-1964 esbi lagayat 
11-4-1965 esbi tak ke liye mublig ak sau 
100/- rupya mahwari yani 1200/- sup7a 


salana kiraye par hasb shrayat jail tai 


hai aur bad inkaja mayad mud- 
Wit oe endl yani 12-4-1965 ke aenda ke 
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aage ke liye yadi farik awwal kirayedar 
inhi sharton par ahata ko apne kabje 
kirayedar me rakhna chahenge to rakh 
sakenge farik doyam ko koee ujra nahi 

farikain 


“hoga ab sharayat jail ki pagvandi 


rahegi. « i . 
Yah ki 11-4-1964 esbi ke bad ke liye 
jab tak farik awwal kirayedar rahna 
chahega is jare kiraye mukrira yanal 
mublig 100/- rupya mahawari kiraye me 
kami bashi karne ka kisi farik ko koee 
hak nahi hoga.” 

According to -the learned counsel for 
the appellant the right to remain in pos- 
session contained in this document is a 
covenant and does not confer any inter- 
est in the property and. therefore. the 
document is not compulsorily registr-' 
able. He further contends that this right 
being in tbe nature of an agreement for 
getting the. possession of the premises so 
long as the tenant-appellant continues to 
pay the rent, the tenant-appellant was 
entitled to retain possession of the pre- 
mises. Learned counsel for the respon- 
dent contends that the terms are not in 
the nature of renewal clause but the 
agreement authorises the tenant to re- 
main in possession of the property so 
long as he wishes to keep the premises 
in his tenancy and, therefore, the agrea- 
ment is in the nature of transfer of inter- 
est in the property exceeding one year 
and is compulsorily registrable. 

9. A mere reading of the rele- 
vant clauses of the agreement given 
above would show that the tenant is 
given a right to retain the possession of 
the property as long as he wishes to 
keep the same. Either it is a condition 


‘authorising the tenant to enjoy the pro- 


perty for an indefinite period or it is as 
remarked in the case of (1886) ILR 8 all 
198 (supra) giving right of possession 
subject to the future consent of the par- 
ties. If it is the latter, the lease would 
be only for a period of one year and re- 
gistration will not be necessary but if 
it is the former, then surely the agree- 
ment was compulsorily registrable. The 
learned counsel for the respondent has 


‘placed his reliance on the case of Mun- 


shi Lal v. Gopi Ballabh. ATR 1914 
120 which lays down that: 

“The ‘term’ of a lease for purposes 
of registration must be understood to 
mean the period for which the lessee 
is protected against dispossession at the 

il and pleasure of the lessor. or, in 


All 


` other words, the length of time for which 


the lessee is entitled to continue in pos- 
session, provided he himself fulfils all 
the stipulated conditions.” 


: Learned counsel for the responden® 
has further referred the cases of Papi 
Mania Jaga v, Desai -Lallubhai, (1900) 2 
Bom LR. 488; Firm Karim Baksh vy. 
Natha Singh, (1922) 66 Ind Cas 904 


+ 


t 
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>- (Lah); Kishore Chand v. Dharam Pal, 
ATR 1968 Punt 385. In the case of (1900) 

ao LR 488 (supra) it was laid down 
t; 


“A rent note pene that the te- 


nants may hold lands as long as 
they continue to pay rent or perform the 
service, is lease of immovable property 
which must be registered under Sec 
tion 17, Indian Registration Act, 1877." 


In the case of (1922) 66 Ind Cas 904 
(Lah) (supra) while interpreting the 
agreement of rent which was in these 
words; “I have given the shops on a ren- 
tal of Rs. 3-8-0 a month. So long as 
tenant occupies the shops the rent shall 
not be raised or lowered,” it was . held 
that the lease was for a term exceeding 
one year and reqtired to be registered. 
In the case of AIR’ 1968 Punj 385 (supra) 
it was laid down that; 


“A rent note transferring lease-hold 
rights in the demised premises to the 
lessee to be enjoyed by him for as 
long a time as he continued to pay: the 
rent represents demise of the premises 
indefinitely subject only to the lessee 
continuing to pay the rent. The lease 
is for a period exceeding one year aud 
requires to be re 


The difference between a clause for 
renewal and clause conferring right to 
occupy the premises so long as the 
tenant continues to pay the rent is that 
in the former case the tenant has a 
Tight to claim a renewal of the lease by 
execution of the fresh deed whereas in 


the latter case he has a right to enjoy- 


the property on the basis of the original 
lease. The case reported in AIR 1970 5C 
1872 (supra) is a case where a definite 
clause for renewal was provided in the 
lease whereas in the present case there 
is no clause for renewal of the lease. 
The terms authorise the tenant to re- 
main in possession and enjoy the pro- 
perty so long as the tenant wishes. This 
Is, therefore clearly a lease for a term 
exceeding one. year and the court be- 
low was right in holding that the deed 
was compulsorily registrable. The deed 
not having been registered, the status of 
the appellant on the expiry of the period 
of one year would be that of a tenant 
from month to month. 


_ 10. Even if for a moment it. 
accepted that the ‘terms pete 
above in the deed amount to a renew- 
al clause, then also the right of renew- 
al cannot be 
Maharaja Bahadur Sir Prodyot Coomar 
Tagore v, Maynuddin Mia, ATR 1938 Cal 
724 on which the learned counsel for the 
appellant, has placed his reliance itself 
Jays down that the covenant for re- 
newal .cannot be exercised indefinitely. 
It was held in that case that 


Kundan v. Board of Revenue, U. P, 


. done between the parties, 


exercised indefinitely. | 
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“If the -option In a lease does not 
state the terms of renewal, the new. 
lease will be for same period and on 
the same terms as -the original lease 
respect of all the essential conditions 
thereof except as to the -covenant for 
renewal.” 

The clauses does not,,contemplate for 
renewal again and again, 

11, For the reasons given above 


- the status of the appellant was that of 


a tenant from month to month and his 


tenancy having been determined, he 
was liable to be ejected from the pre- 
mises in a 


-12. This appeal, therefore, has no ` 
force and is accordingly dismissed with 
costs. The appellant is granted six 
months’ time to vacate the premises 
within which period the decree for eject- 
ment shall not be executed. The appel- 
lant will be liable to pay the damages 
at the decreed rate till the date of dis- 


possession, 
Appeal dismissed. 
e 
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- Kundan ` Kishanlal, Petitioner v, 
Board of Revenue, U, P. at Allahabad 
and others, Opposite Parties. 

Civil Misc. Writ No. 3874 of 1969, 
DJ- 5-8-1971. 

(A) Civil Procedure Code (1908), ee 
tion 144 (2) — Suit for restitution bar- 


r 

` When an ex parte decree is., sef 
aside, a new decree passed thereafter 
cannot be said to be the result of any 
variation or reversal of any prior decree 
so as to attract the sub-section. 


(Para 2) 

(B) Constitution of India, Article 226 

wm New. plea — The objection regard- 
ing maintainability of the suit will not 
be allowed to be raised for the first time 
in the petition under this Article when 


. it was not raised before the two lower 


appellate - Courts, - (Para 4) 
(C) Constitution of India, Article 226 ` 
=—— Discretionary remedy under. — The 
remedy under the Article is discretion- 
ary and the Court will be hesitant to 
grant relief under the Article when it 
finds that substantial justice has . been 
(Para 5) 
(D) Limitation ‘Act (908), Article 
142 — Possession -of co-owners — The 
possession of a co-sharer is on behalf of 
all the co-sharers and cannot be said to 
be adverse to the remaining co~sharers. 
(Para 3) 
Thus as after setting aside the ex 
parte decree for partition by which the . 
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plaintiff co-sharer was given possession 
of 1/3 share of the Joint Tenancy parties 
to the partition suit relegated to their 
original position of co-sharers and hence 
suit filed by other co-sharers even after 
more than twelve years from setting 
aside the ex parte decree would not 
attract the bar of the Article. 

(Para 3) 


Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 548 (V 43) 
moe: Baqar v. Naim-un-nisa 


oun AIR 1937 Mad 150 (V 24). 
= 71 Mad LJ 795, Renan 
Mudali v. Annamalai Red 2 
_ B. D. Gupta, for Lec K. C. 
Agarwal and Standiog Counsel, for Op- 
posite Parties, 


ORDER:— The petitioner is a co- 

land with respondent 
In 1863 respondent Nos. 3 
to 5 filed a suit in the court of the 
Assistant Collector, First Class, Morada- 
bad, under Section 59 of the U. P. 
Tenancy Act seeking a declaration that 
they were the owners to the extent of 
5/6th share of the land comprised in 
Schedule I annexed to the plaint 
and the petitioner was the owner 
of the remaining 1/6th The peti- 
tioner contested the suit on various 
grounds. He contended that earlier in 
1950 he had filed a suit for partition and 
an ex parte decree was passed in his fa- 
vour declaring him to be the owner of 
1/3rd share and he was put in posses- 
sion of the one-third share through a 
dakhainama. The ex parte decree was 
later set aside and a fresh decree was 
passed in 1952 allotting to him only a 
one-sixth share, but he continued in 
possession of the one-third share which 
he had already occupied. His conten- 
tion was that the opposite parties had 
failed to apply for restitution under Sec- 
fion 144, Civil Procedure Code and by 
virtue of sub-section (2} thereof the 
suit was barred. It was further con- 
tended that he perfected his title to the 
extent of one-third share through ad- 
verse possession as he remained in con- 
tinued possession from May 16, 1950 on- 
wards. The suit was dismissed by the 
trial court on January 30, 1964 on the 
ground that the suit as framed was not 
maintainable The trial court repelled 
the petitioner's contention that he had 
acquired a title through adverse pos- 
session. There was an appeal against 
that order and the Additional Commis~ 
gioner by bis order dated August 4, 1964, 
allowed the appeal, set aside the decree 
and order of the trial court and decreed 
the suit of the plaintiffs (respondent Nos. 
3 to 5) declaring that they were the co- 
tenants of the land along with the peti- 
fioner and that their share in the hold- 
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ing was 5/6. The penton filed a 
“second appeal which has been dismissed 
by the Board of Revenue. The petitioner 
has now filed this writ petition chal- 
lenging the orders of the Additional Com- 
missioner and of the Board of Revenue, 


2. Learned counsel for the peti- 
tioner has raised three contentions. His 
first contention is that the suit is barred 
by sub-section (2) of Sec, 144, Civil Pro- 
cedure Code. Sub-section (1) of Section 
144, Civil Procedure Code provides for 
restitution where a decree has been va- 
tied or reversed and sub-section (2) there- 
of bars a fresh suit where no such ap- 
plication is made In my opinion that 
provision of the Civil Procedure Code 
bas no application. Where an ex parte 
decree is set aside, it cannot be said 
that the decree has been varied or re- 
versed. A decree can. be varied or revers- 
ed on appeal or in some similar proceed- 
ings. en an ex parte decree is set 
aside, a new decree is passed thereafter 
and that decree cannot be said to be 
the result of any variation or reversal of 
any prior decree. A restitution in such 
a case may be claimed under Section 
151, Civil Procedure Code. But sub-sec- 
tion (2) of Section 144, Civil Procedure 
Code will not come into play at all so 
that it cannot be said that a fresh suit 
would be barred. This view of mine is 
supported to a great extent by a deci- 
sion of the Madras High Court in Kan- 

daswami Mudali v. Annamalai Reddi, 
AIR 1937 Mad 150. 


3. The second contention was that 
there was no joint tenancy left after 
the suit for partition had been filed and 
decreed in 1952 and therefore the view 
taken by the Additional Commissioner 
and the Board of Revenue that the pos- 
session of the petitioner was that of a 

co-sharer was wrong. I do not agree 
vith that contention elther. After thej 
ex parte decree was set aside, the parties 
had been relegated to their original po- 
sition, so that they became co-sharers 
once again in respect of the entire land. 
The fact that the petitioner continued to! 
remain in possession of a larger share 
than belonged to him did not in anv 
way alter the character of his possession. 
In my opinion the character remained 
that of a co-sharer. It is now well settl- 
ed that the possession of a co-sharer is 
on behalf of all the co-sharers and can- 
not be said to be adverse to the remain- 
ing co-sharer (see Mohammad’ Baqar v. 
Naim-un-nisa Bibi, AIR 1956 SC 548.) 


4. Learned kanea for the peti- 
toner in the end contended that the suit 
as framed was not maintainable and it 
had been rightly dismissed by the 
court. He argued that in the circum- 
stances of the case a suit for declaration 
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of exclusive rights over 5/6th share was 
not maintainable when the petitioner had 
already been put into exclusive posses- 
sion: of one-third share in pursuance of 
an ex parte decree passed in, 1950, There 
is no force in this contention. The ex 
parte decree has already been set aside 
- and .it cannot be said that the peti- 
tioner remained in possession of one- 
_ third share by virtue of any decree in 
his favour. Moreover, such an objection 
ought to have been raised by him be- 
fore the two lower appellate courts. He 
cannot be allowed- to raise such a con- 
tention for the first time before this 
Court in a petition under Article 226 
of ‘the Constitution. 


5. In the end. I am of opinion. 


that the petitioner has failed to show 


any injustice having been done to him.. 


This Court will not interfere when the 
petitioner merely relies on ‘technicalities 
and does not show. any injustice. 
The remedy under Article 226 of the 
Constitution is discretionary - and the 
. |Court will be hesitant to grant a relief 
under that Article to a petitioner when 
it finds that substantial justice has been 
done between the parties. The 
court held that the petitioner was en- 
. titled to one-sixth-share and not to one- 
third and this findings has been eee 
by the two lower appellate courts, 
the circumstances this. petition fails aad 
is dismissed with costs. 

Petition dismissed. 
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Mahabir Prasad ‘Sharma and another, 
Appellants v, The State Transport (Ap- 
pellate) Tribunal, U. P. Lucknow and 
others, Respondents. 

Civil Misc. .Writ No. 4197 of 1971, 
.D/- 3-8-1971. ` 

(A) Motor Vehicles Act (1939), Sec- 
tion’ 134 The provisions of Section 
134 are not illustrative but exhaustive 
and the Appellate Tribunal has no 
power to issue temporary permits dur- 
ing the pendency of appeal against an 


order of Regional Transport Authority - 
rejecting the. appellants application for: 


grant of -permanent stage carriage -per- 
mit. (X-Ref:— Section 62). Spl. Áp- 
peal No. 464 of 1958, D/- 6-11-1958 an 
and Writ Petn. No, 4445 of 19655, D/- 8- 
2-1966 (All). Eel. on; ee 1969 SC 430, 
Dist. (Paras. 6, 7, 8, 9) 
(B) Constitution of India, Article 226 
An existing operator of stage carriage 
‘and an applicant for grant of permanent 
stage carriage permit both are adverse- 
ly affected by an order granting tempo- 
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rary permit to a third person and can 
maintain a writ petition against the 
order. AIR 1969 all 269 (FB) Rel,. on. 
(Para 14) 
Cases Referred: Chronological Parag 
(1969) AIR’ 1969 SC 430 (V 56) 
= 1969-2 SCR 264, Income Tax 
Officer, Cannanore v. M. K. Mohd. 
Kunhi 
(1969). AIR 1969 Ail 269 (V 56) 
= 1968 All LJ 279 (FB). Shiv 
Charan Das v. Regional Transport 


Authority 14 
(1968) Writ Petn. No. 5245 of 1964, 

D/- 17-5-1968 (Al) 
(1966) Writ Petn. No. 4445 of 1965, 

D/- 8-2-1966 (Al) 
(1958) Spl. Appeal No. 464 of 1958, 

D/- 6-11-1958 = ILR (1966) 2 All 

A Chokhey Lal v, Jamuna 


. o 
M. L. P. Naithani, for Appellants: 
Standing Counsel, for Respondent. 


ORDER:— By means of the Present 


. Petition under Article 226 of the Consti- 


tution of India, orders passed by the 
State Transport (Appellate). Tribunal 
-granting temporary permits to Mrs, B. 
O. Hearn and Shri Mahabir Prasad Sri- 
vastava, opposite parties 2 and 3. have 
been challenged. 4 Í 


2. In order to appreciate the 
controversy between the parties. a brief 
narration of facts is necessary. Delhi 
Garh Mukteshwar route is an Inter Sta- 
tal route. In. 1959 there existed 15 va- 
eancies on that route which were rée- 
quired to be filled up by the Transport 
neta -of Uttar Pradesh The Rex 
gional . Transport Authority. Meerut in 
vited applications for grant of stage car- 
riage permits on the said route. -The 
petitioner No, 1 and. several others in- 
cluding Shri B. O. Hearn. husband of 
opposite party No. 2. made applications 
for the grant of. stage carriage permits 
on the said route. Before these applica< 
tions could be considered on merits, 13: 
permits were issued by the Regional 
Transport Authority, Meerut to displac- 
ed operators under Section 680 (2) of the 
Motor Vehicles Act (hereinafter referred 
to as the Act). Thus only. two vacancies ` 
remained to be filled up. Applications - 
for renewal of permits of the. existing 
operators came up for consideration be- 
fore the Regional Transport Authority in 
1963, Shri B. O. Hearn and Shri Mahabir 
Prasad. opposite party No. 3. opposed the 
renewal of applications and pressed their 
claim for grant of permits to them. The 
renewal applications were. however, 
allowed and Mahabir Prasad and B, O. 
Hearn- were not granted any permif, 
‘Fach of them filed appeals against the: 
order of the Regional Transport Autho- 
rity, Meerut. The appeals were alow- 
ed by the State Transport (Appellate) 
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Tribunal (hereinafter referred to as the 
Appellate Tribunal) and further granted 
two stáge carriage permits — one to Shri 
B. O. Hearn and another to opposite 
party No. 3, Shri Mahabir Prasad. These 
permits were granted against the two 
vacancies without considering the appli- 
cations which were pending considera- 
tion for the two vacancies. Mahammad 
Yasin, one of the affected applicants, 
filed a Writ Petition and challenged the 
validity of the order of the Appellate 
Tribunal. Meanwhile, the pending ap- 
plications were considered by the Regio- 
nal Transport Authority and rejected on 
the ground that since the two vacan- 
cies had already been filled up by the 
Appellate Tribunal, there remained no 
vacancy. By means of Writ Petition No. 
5245 of 1964 (All), the Pa ona No. 1 
challenged the aforesaid orders of the 
Appellate Tribunal, as well as that of 
the Regional Transport Authority reject- 
ing their applications, 


3. On 17-5-1968, a learned Single 
Judge of this court allowed Writ Peti- 
tion No. 5245 of 1964 (Al), filed by peti- 
tioner No. 1 and quashed the order of 
the Appellate Tribunal, granting perman- 
ent stage carriage permits to B. O. Hearn 
and Mahabir Prasad. The judgment of 
the learned Single Judge was upheld in 
: nepem also and the matter was remand- 

to the Appellate Tribunal for consi- 
eae the case afresh. In pursuance of 
the order of remand, the Appellate Tri- 
bunal considered the matter and by its 
order dated 3-5-1969, it remanded the 
case to the Regional Transport Autho- 
rity for considering all the applications 
afresh, Mrs., B. O. Hearn who had 
succeeded to her husband on his death, 
filed Writ Petition No. 250 of 1970 be- 
fore the Lucknow Bench of this Court 
challenging the aforesaid order of. the 
Appellate Tribunal, remanding. the case 
to the Regional Transport Authority for 
considering all the applications on. merits. 
That Writ Petition was allowed by 
a Division Bench of this Court and order 

of the Appellate Tribunal, 

the case to the Regional 
Authority, was quashed. 
directed the Appellate 
decide the case in accordance 
law. Since then the matter has 
been pending before - the Appellate 
Tribunal and during the pendency of the 
two appeals of opposite parties Nos. 2 
and 3 before the Appellate Tribunal 
temporary permits were pranted by the 
Appellate Tribunal on 1-7-1971 to each 
of the two contesting respondents Nos. 2 
and 3, Validity of these two permits is 
under challenge in the present petition 


A, The learned counsel for the 


petitioner has urged that Appellate aah 
bunal bas no power or jurisdiction 
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grant any temporary permit during the 
pendency of appeal against an order of 
the Regional Transport Authority reject- 
ing the appellants’ applications for 
grant of stage carriage permits to them, 


5. Appeal against an order of Re- 
gional Transport Authority, rejecting ap- 
plication for the grant of a stage’ carri- 
age permit, is provided in Section 64 of 
the Act. According to Section 64 of the 
Act, an Appellate Tribunal after giving 
an opportunity to the person concerned 
and to the original authority is empower- 
ed to give decision on appeal, its order 

is final The power conferred on the 
‘Appellate Tribunal to decide an appeal 
can be exercised only after hearing the 
parties concerned and the original autho- 
rity. Section 134 of the Act confers 
power on the Appellate Tribunal to pass 
interim orders pending the disposal of 
appeal, Section 134 runs as under:— 


_ , Section 134. Effect of appeal and re- 
vision on orders passed by original 
authority:— (1) Where an appeal has 
been préferred or an application for re- 
vision has been made against any order 
passed by an original authority under. 
this Act, the appeal or the application 
for revision shall not operate as a stay 
of the order passed by the original- 
authority and such order shall remain in 
force pending the disposal of the appeal 
or the application for revision, as the 
case may be, unless the prescribed ap- 
pellate authority or revisional authority 
otherwise directs, 


(1-A): Notwithstanding anything con- 
fained in sub-section (1), if an applica- 
tion made by a person for the renewal 
of permit has been rejected by the ori- 
final authority and such person has pre- 
ferred an appeal or made an application 
for revision under this Act against such 
rejection, the appellate authority or, as 
the case may be. the revisional autho- 
rity may by order direct that the per- 
mit shall, notwithstanding the expiration 
of the term specified therein continue to 
be valid until the appeal or application 
for revision is disposed of. 

(2) No order made by a comptent 
authority under this Act shall be revers- 
ed or altered-on appeal or revision on 
account of any error. omission or irre- 
gularity in the proceedings, unless it ap- 
pears to the prescribed appellate autho- 
rity or revisional authority. as the case 
may be, that such error, omission or ir- 
regularity has, in fact, occasioned a fail- 
ure of justice.” 


6. Sub-section (1) of Section 134 
Jays down that pendency of an appeal 
against the order of the original autho- 
tity ` shall not operate as stay of the 
order passed by the original authority 
and such an order shall remain in force 
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pending the disposal of appeal. But 
such order of the original authority may 
not remain in force if the Appellate Tri- 
bunal directs otherwise. Thus the Ap- 
pellate Tribunal is conferred with powers 
to stay orders of the Regional Trans- 
port Authority during the pendency of 
appeal before it. Sub-s, (1-A) of Sec- 
tion 184 confers further powers on the 
Appellate Tribunal to pass interim order 
in favour of an existing operator whose 
application - for renewal of permit is 
reje by the Regional Transport 
Authority and appeal against that order 


‘Is pending before the Appellate Tribu- 


nal. During the pendency of such ap- 
peal, Appellate Tribunal is empowered 
to direct that the permit. notwithstand- 
ing the expiration of the term shall con~ 
tinue to be valid till the appeal is dis- 
posed of. The power conferred on the 
Appellate Tribunal under sub-see. (1-A) 
of Section 134 of the Act is limited’ to 
the case of appeals arising out of orders 
of the Original Authority, refusing to 
renew the existing permits, while under 
sub-section. (1) of Section 134 the power 
conferred on the Appellate Authority to 


- issue directions suspending the operation 


of order passed by the Regional Trans- 
port authority is general. The Act does 


‘not confer any spécific power on the 


Appellate Tribunal to grant temporary 
permit during pendency of an appeal. 


7. Under the Act, Regional Trans- 


oe Authority is empowered under Sec- 
tion 62 to grant temporary permit for 
a period of four months provided the 
conditions mentioned in the section are 
found to exist. Power to grant a tem- 
porary permit is circumscribed by con- 
ditions that it can be granted only if the 
Regional Transport Authority is satisfied 


that there was need of conveyance for. 


the passengers on special-occasions such 


‘as fair and religious gathering or for 


the purpose of seasonal business or to 
meet particular temporary need or pend- 
ing decision an- application for the rene- 
wal of a permit. First proviso to S. 62 
declares that in no case a temporary 
permit is to be granted in respect of any 
route or. area for which application for 
the grant of a new permit under Sec- 
tion 46 or Section 54 is pending. 

proviso, therefore, makes it clear that 
if applications for grant of permanent 


-permits are pending, no temporary per- 


mits can legally be granted for that 
route or area. In the present case, ad- 
mittedly, applications under Section 46 
were pending for the grant of stage car- 
rlage permits on the route in question, 


therefore, the Regional ‘Transport Autho- _ 


rity or the Appellate Tribunal had no 
jurisdiction to grant any temporary per- 
mit during the. pendency of such appli- 
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cations. The order of the Appellate Trt 
bunal is without jurisdiction. 

8 In order to 
scope of powers of the Appellate Tri- 
bunal to grant temporary permit, we 
have to consider the extent of powers 
conferred on it, under the Act Under 
sub-section (1) of Section 134 the Ap- 
pellate Tribunal is empowered to direct 
for the suspension of an order of - the 
Regional Transport Authority during the 


-pendency of appeal before it. There may 


be cases where permit of an appellant 
is suspended or cancelled by the Regio- . 
nal Transport Authority, on appeal, the 
Appellate Tribunal is empowered to di- 
rect for the stay of the order of suspen- 
sion of cancellation of the permit dur- 
ing the pendency of such appeal. The 
words used in sub-section (1) of Section 
134 of the Act make it clear that, 

only power conferred upon the Appel- 
late Tribunal is to suspend the opera- 
tion of the order of the Regional Trans- 


f P Authority. The nature and charac- 


ter of the power conferred under sub- 
section (1) of Section 134 of the Act is 
prohibitory, it does- not confer any power 
to pass mandatory orders. Sub-section 
(1-A) of the said section however con- 
fers powers on the Tribunal to pass 
mandatory orders only in case of an ap- 
peal directed against the order. of Re- 
gional Transport Authority refusing tore- 
new permit. In a case where an applica- 
tion for grant of a permanent stage car- 
riage permit is rejected by the Regional 
Transport Authority, the appellate Tri- 
bunal cannot exercise its powers under 
Section 134 and pass any positive order 
for. grant of a temporary permit dur- 
ing the pendency of the appeal because 
that order in no case would amount to 
stay of the order of the Regional Trans- 
port Authority. The power to grant 
interim relief as contemplated under 
Section 134 of the Act does not embrace! 
the grant of a temporary 


9. In an appeal against an order 
of refusal to grant- permanent permit the 
Appellate Tribunal may uphold the order 
of the Regional” Transport Authority or 
it may direct the Regional Transport 
Authority to reconsider the appel- 
lants’ application on merit or it may 
itself consider the. application on 
merits and grant permanent stage carriage 
permit to the appellant. The Appellate 

Tribunal, however, in such a case- cannot 
legally grant temporary permit to an 
appellant by way of final relief. An 
interim relief can be granted only In aid 
of and as ancillary to the main relief 
which may be available to the party on 
final determination of his rights in any 
suit or proceedings, Grant of temporary 
permit by the Appellate Tribunal can in 
no manner be. said to be in aid of or 


appreciate the ` 
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ancillary to grant of permanent permit. 
The Appellate Tribunal, therefore, is not 
legally empowered to grant temporary 
permit pending appeal before it. 


10. Similar view was expressed 
by a Division Bench of this Court in 
Special Appeal No, 464 of 1958, D/- 6- 
11-1958 (All). A learned Single Judge 
also” expressed the same view in Writ 
Petn. No. 4445 of 1965, D/- 8-2-1966 (All). 
No authority: has been placed before me 
by the learned Counsel for opposite . par- 
ties in support of the contention that 
the Appellate Tribunal is empowered to 
issue temporary permit during the pen- 
dency of appeal against an order reject- 
ing the appellant’s application for grant 
of permanent permit. The learned coun- 
sel for the respondents has, however, 
urged that Section 134 is not exhaustive, 
it is merely illustrative, and further the 
Appellate Tribunal has inherent jurisdic- 
tion to pass interim orders, The 
respondents’ contention is without 
any substance. Appellate Tribunal 
is a creature of the Act constitut- 
ed under Section 44. It is vested only 
with those powers which are conferred 
upon it by or under the Act. It is well 
established principle that Tribunals 
created under an Act exercise only those 
powers and functions which are confer- 
red upon them by the Act itself. They 
cannot exercise any other powers not 
conferred upon them by the statute, 
under which they are constituted. Par- 
Hament, by enacting Section 134 con- 
ferred specific powers on an Appellate 
Tribunal for exercising jurisdiction in 
passing interim orders during the penden- 
cy of appeals before it. The Legisla- 
tive intent was, therefore, clear that the 
Appellate Tribunal is to exercise only 
those powers which have been conferred 
upon it under Section 134 and none else. 
Appellate Tribunal cannot assume juris- 
diction to pass any other order not con- 
templated by Section 134 of the Act by 
‘way of an interim relief. during the 
pendency of appeal before it. The pro- 
visions contained under Section 134 are 
not illustrative but exhaustive. The 
words of the said section are clear and, 
in my opinion. it is not open to any 
other interpretation, 


11. Learned Counsel for the res- 
pondents placed reliance on the case of 
Income Tax Officer, Cannanore v, M. K. 
Mohammad Kunhi, AIR 1969 SC 430. in 
support of the proposition that an Ap- 
pellate Tribunal has by necessary impli- 
cation authority to grant temporary per- 
mits. That case arose out of Income 
Tax proceedings and in that connection 
powers of Appellate Tribunal to pass 
orders of stay during the pendency of 
appeal before it came up for considera- 
tion. There is no provision under the 


Income Tax Act conferring powers upon 
the Income Tax Appellate Tribunal to 
pass any interim order staying recovery 
of tax from an appellant during the pen~ 
dency of appeal, although Income ‘Tax 
Officer is authorised to treat the asses- 
see as not being in default during the 
pendency of an appeal. The question 
before the Supreme Court was whether 
the Income Tax Appellate Tribunal had 
power to stay recovery of tax during the 
pendency of appeal before it and in that 
connection scope of Section 254 of the 
Income Tax Act was considered. The 
material part of Section 254 is as fol~ 
lows:— . 

Section 254:— Orders of Appellate 
Tribunal:— Ps 

(1) The- Appellate Tribunal may, 


after giving both the parties to the ap- 
peal an opportunity of being heard, pass 


such orders thereon as it thinks fit. 


12. The Appellate Tribunal under 
the Income Tax Act has very wide 
powers to pass any order in the appeal 
which it thinks fit as the powers confer- 
red by Section 254 on the Appellate Tri« 
bunal are of widest possible amplitude, 
in the opinion of Supreme Court, it car~ 
ried by necessary implication all powers 
and duties incidental and necessary to 
make the exercise of those powers fully 
effective. The Supreme Court held that 
the Appellate Tribunal was vested with 
the power to grant stay of recovery pro- 

s by necessary implication and 
for that purpose doctrine of incidental 
and ancillary powers was applied. It is 
noteworthy that in case of Income Tax 
Act, Legislature did not choose to cir~ 
cumscribe powers of Appellate Tribunal, 
instead, it conferred a very wide power 
on the Tribunal when it empowered the 
Appellate Tribunal to pass such orders 
which it thought fit. There is a vast 
difference between the words used in Sec. 
254 of the Income Tax Act and Section 
64 òf the Motor Vehicles Act. No such 
power of widest amplitude has been con- 
ferred upon the Appellate Tribunal under 
the Motor Vehicles Act. The Legisla- 
ture then again in the case of State 
Transport (Appellate) Tribunal has cho- 
sen to lay down limits within which 
the Appellate Tribunal is empowered to 
issue interim orders as provided in Sec- 
tion 134 of the Act. If the Legislature 
intended the Appellate Tribunal to be 
vested with the power of grant of tem- 
porary permit, pending appeals before it, 
it could have conferred such powers 
under Section 134 on the Appellate Tri- 
bunal as it did in the case of refection 
of renewal of permits. The absence of 
conferment of such powers. makes it 
clear that the Legislature never intend- 
ed conferment of such powers on the 
Appellate Tribunal. Then again,- thera 
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ds vast difference between an order of 
‘stay, staying the operation of the order 
appealed. against and the passing of a 
mandatory order, granting temporary 
“permit to an appellant, Power to grant 
stay is culled out by implication in cases 
where very wide powers are confer- 
red on an Appellate Tribunal by. the 
statute itself, but the doctrine of im- 
plied powers cannot be pressed into 
service to invest a Tribunal of limited 
jurisdiction for passing mandatory and 
positive orders by way of interim re- 
uef. The Supreme Court case in my 
opinion is not relevant for the question 
under consideration end it does not help 
the respondents. : 

13. The learned counsel for "the 
respondents has then urged that since 
two vacancies are existing on the route 
.in question, public interest would suffer 
if the plying of vehicles under the tem- 
porary permits, granted by the Appel- 
late Tribunal, is quashed. I do not agree 
with this contention. The order of Ap- 
pelate Tribunal is totally without furis- 
diction and, therefore, it would not be 
proper to allow the respondents 2” and 
3 to ply their vehicles on the route in 
question under those orders. 

14. Lastly the respondents’ coun- 
sel questioned the locus standi-of the 
petitioners to maintain the present peti- 
_|tion. Petitioner No, 2 is an existing 
operator on the route in question and 
petitioner No. 1 is an applicant for 
grant of permanent permit, both of them 
are adversely affected by the grant of 
temporary permits to opposite -parties 
Nos. 2 and 3. It is now well settled 
that an existing operator and a rival 
operator has locus standi to maintain 
Writ Petition against grant of temporary 
permit —see Shiv Charan Dass v. Re- 
gional Transport Authority, 1968 All LJ 
279 = (AIR 1969 All 269) (FB). 

15. In the result, I allow the 
petition and quash the orders dated 3-7- 
1971 of the State Transport (Appellate) 
Tribunal Uttar Pradesh, Lucknow, 
granting temporary permit to opposite 
parties Nos, 2 and 3, The petitioners are 


cated to ‘costs, 
Petition allowed. 
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R. L. GULATI, J. 
Ajai Singh Chirangi Lal, Petitioner 
A District Magistrate, Pilibhit, Respon- 
ent, 


vil Mise. Writ No. 3896 of 1969, > 


Civi 
DJ- 28-7-1971. 

Legal Practitioners Act (1879), Sec- 
tion 36 (2) — Declaration of tout — The 


10/J0/E519/71/YPP/SSG 


` 1869. 


-~ him 


ALR. 


order of the Distriet Magistrate declar- 


ing a person to be a tout without giv- 
ing him any opportunity to show cause 
and to lead evidence in his defence and 
without granting him personal hearing 


is in contravention of the provisions of 
the Section. (Para 8) 


K. C. Saxena, for Petitioner; Stand- 
ing Counsel, for- Respond ent. ~ - 


JUDGMENT:— Ajai Singh has filed 


„this petition under Article '226 of the 


Constitution against the order of the res- 
pondent, District Magistrate, Pilibhit, 
dated September, 27, 1969, declaring the 


petitioner to be a tout and banning his’ 


entry in the compund of ‘the collecto- 
Tate. 


Be it may be stated at the out- 
set that no-counter-affidavit has been 
filed -by the respondent. Therefore, the 
facts stated in the petition shall have to 
be accepted as correct. 


_ 8 The petitioner at the material 
time was a clerk of an Advocate pra- 
ctising at Pilibhit. He has been work- 
ing as a clerk with legal practitioners 
since 1964. On September 6, 1968 cer- 
tain members of the Collectorate Bar 
Association, Pilibhit, passed a resolution 
recommending to the District’ Magistrate 
Pilibhit to declare the petitioner and 
one other person as touts. The District 
Magistrate on the receipt of a copy of 


‘the resolution issued a notice under Sec- 


tion 36 of the Legal Practitioners Act on 


January 10; 1969 requiring the petitioner | 


to show cause within ten days as to 
why his name should not be included 
in the list of touts. This notice was serv- 
ed on the petitioner on February 19, 
The petitioner submitted a writ- 
ten: statement on March 22, 1969, in 
which he requested the District Magis- 
trate. Pilibhit, to grant him § personal 
hearing. He algo requested the District 
Magistrate to permit him to cross-exa- 
mine the witnesses and to produce evi- 
dence in defence: The District Magis- 
trate transferred the proceedings to the 
Sub-divisional Magistrate Pilibhit for en- 

. The Sub-divisional . Magistrate 
conducted the enquiry and sent a re- 
port to the District ea egy to the 
oa that the petitioner be declared. a 
out, 


4, The petitioner's contention Is 
that the District Magistrate did not grant 
ʻa personal hearing, nor did he 
permit him to cross-examine the wit- 
nesses and nor, indeed, did he give him 
an opportunity to produce evidence in 
defence. Similar allegations have been 
made by the petitioner against the Sub 
Divisional Magistrate. According to 
petitioner, the Sub-Divisional ian 


conducted the enquiry behind his back. | 


The evidence of the witnesses was never 


` 
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‘recorded in his presence. In fact the 
petitioner alleged that he was not aware 
of the enquiry conducted by the Sub- 
Divisional Magistrate so that he had no 
chance to appear before him dnd to 
demand a personal hearing or to pro- 
duce evidence in defence. 


5. Another contention raised by 
the petitioner is that the resolution pass- 
ed by the Collectorate Bar Association 
itself was invalid because it was not 
passed by a majority of the members of 
the Association, nor was it passed at a 
specially convened meeting for that pur- 
pose, 

6. In order to appreciate the con- 
tentions of the petitioner. it is necessary 
to reproduce the material portions of 
Section 36 of the Legal Practitioners Act. 

“26. (1) Every High Court. District 
Judge, Sessions Judge. District Magistrate 
and Presidency Magistrate, every Reve- 
nue Officer, not being below the rank 
of a Collector of a district, and the Chief 
Judge of every Presidency Small Cause 
Court (each as regards their or his own 
Court and the Courts, if any, subordi- 
nate thereto) may frame and publish 
lists of persons proved to their or his 
satisfaction, (or to the satisfaction of 
any subordinate Court as provided in 
sub-section (2-A) by evidence of general 
repute or otherwise, habitually to act as 
touts, and may, from time to time, alter 
and amend such lists. i 

(Explanation:— The passing of a re- 
solution declaring any person to be or 
not to be a tout, by a majority of the 
members present at a meeting, specially 
convened for the purpose, of an associa- 
tion of persons entitled to practise as 
legal practitioners in any Court or re- 
venue office, shall be evidence of the 
general repute of such person for the 
purposes of this sub-section). 


(2) No person’s name shall be in- 
cluded in any such list until he shall 
have had an opportunity of showing 
cause against such inclusion. .- 


(2-A) Any authority empowered 
under sub-section (1) to frame and pub- 
lish a list of touts may send to any 
Court subordinate to such authority the 
names of any persons alleged or suspect- 
ed to be touts. and order that Court to 
hold an-inquiry in regard to such per- 
son; and the subordinate Court shall 
thereupon hold an inquiry into the con- 
duct of such persons and, after giving 
each such person an opportunity of 
showing cause as proyided in sub-sec- 
tion (2). shall report to the authority 
which has ordered the inquiry the name 
of each such person who has been prov- 
ed to the satisfaction of the subordinate 
Court to be a tout; and that authority 
may include the name of any such per- 
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son in the list of touts framed and pub- 
lished by that authority, 


Provided that such: authority shall 
hear any such person who, before his 
mame has been so included, appears be- 
fore it and desires to be heard.” 

T. A perusal of the foregoing pro~ 
visions shows very clearly that a Dist- 
trict Magistrate is empowered to declare 
a person to be a tout, but he cannot 
do so, unless such a person is given an 
opportunity of showing cause against 
such a declaration. Under sub-section 
(2-A) the District Magistrate can autho- 
Tise a court subordinate to him to con- 
duct an enquiry in respect of the per- 
son suspected to be a tout and such 
a subordinate authority has to hold an 
enquiry into the conduct of such person. 
The subordinate authority is required to 
afford an opportunity of showing cause 
to such person in accordance with sub- 
section (2) of Section 36. The subordi- 
nate authority is further réquired to 
grant a personal hearing to such a per- 
son, if he appears before it and desires 
to be heard -in person.. 


. & This petition came up for ad- 
mission before a Division Bench of this 


Court on October 25, 1969 when an 
order was passed that the petitioner 
should file a supplementary affidavit 


showing that he had no knowledge of 
the proceedings initially held before the 
Sub-Divisional Magistrate in respect of- 
his conduct. He was also required to 


-fle an affidavit showing how many mem- 


bers had voted against him and how 
many in his favour. The petitioner has 
filed a supplementary affidavit in which 
it has been stated that he applied to the 
District Magistrate, Pilibhit for the in- 
spection of the records on October 27, 
1968 so as to enable him to file a sup- 
plementary affidavit as directed by this 
Court. It has beén averred that no such 
inspection was allowed to him. From 
an earlier supplementary affidavit it ap- 
pears that the petitioner wanted to show 
the contents of the report submitted by 
the Sub-Divisional Magistrate. and for 
that purpose he made an application to 
the District Magistrate for inspection of 
the file on 4-10-1969. The inspection was 
allowed but the report of the Sub-Di- 
visional Magistrate, Pilibhit was taken 
out of the record and was not allowed 
to be inspected. When the impugned 
order was based upon the report of the 
Sub-Divisional Magistrate, it was neces- 
sary that the report of the Sub-Divisio- 
nal Magistrate should have been shown 
to the petitioner and he should have 
afforded an opportunity to rebut the 
report and to produce evidence in de- 
fence, It is clear that the enquiry by 
the Sub-Divisional- te was con- 
ducted behind the back of the petitioner, 
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who was allowed no opportunity to be 
present at the enquiry. The enquiry re- 
port itself was with-held from the peti- 
tioner and the District Magistrate pass- 
ed the order in contravention of the pro- 
visions contained in sub-section (2) of 
“{Section 36.. The impugned order is, 
therefore, manifestly and palpably con- 
trary to the express legal provisions and 
aga the ‘principles of natural’ jus- 


; 9.. The petition Is entitled to suc 

ceed on this ground. It is, therefore. not 
necessary to deal with the other con- 
fention of the petitioner that the resolu- 
Yon of the Collectorate Bar Association 
was invalid. It may be stated here that 
the resolution of the Collectorate Bar 
Association was merely a plece of evi- 
dence about the general repute of the 
petitioner but by itself it was’ not con- 
clusive, so that the petitioner could not 
be declared a tout on the basis of that 
resolution alone. That resolution mere- 
ty set the law into motion and the law 
required an enquiry to be conducted in 

* accordance with sub-sections (2) and 
C-A) of Section 36 of the .Act. 


10. For the reasons stated above, 
this petition succeeds and is allowed. 
The order of the respondent. the District 
Magistrate, Pilibhit, dated September 27, 
1969 is quashed so far as it relates to 
the petitioner. The petitioner is entitl- 


ed to his costs, 
Petition: allowed. 





AIR 1972 ALLAHABAD 192 (V 59 C 52) 
J. S. TRIVEDI, J, 

. The Union of India, Defendant-Ap~ 
pellant `v. Messrs. Paul Scientific and 
Chemical Corporation, Manufacturers & 
Importers, Plaintiff-Respondent. 

Second Appeal No. 1416 of 1964. DJ- 
27-7-1971, against decree of Harish Chan- 
dra, J. Sm, C. C.. Meerut, D/- 10-1-1964. 

(A) Limitation Act (1908), Article -30 
ms Loss or injury — Proof, f 

Loss or injury must be to the Rail- 
way. It cannot be inferred from mere 
.non-delivery that the goods were lost to 
the Railway. The burden lies on the 
Railway- to prove the loss and also to 
prove when the loss‘and injury occurred. 

al (Para 68) 

. Where the case of the Railway Ad- 
ministration was that, the goods were 
stolen from the Station shed after reach- 
ing: the destination, it was incumbent on 
the Railway Administration to file the 
loading and unloading book of the Sta- 
‘tion and to prove that the loss was not 

“due to misconduct, negligence or care~ 
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— 


ALR 
‘lessness of the Railway Administration. 
Mee Fe (Para 8) 
(B) Limitation: Act (1908), Article 30 
— Starting point of limitation — Two 
out of three cases consigned’ delivered — 
Loss of goods in the third. case could not 
be deemed to have occurred on the date 
the goods had reached the destination 
but on the date when open delivery of 
the goods’ in the two cases was given 
and. loss was de ; i 
8, 9) 


k p (Paras 
(C) Railways Act (1890), Section 75 
= For protection under Section 75, loss 
to the Railway has to be proved — Bur- 
den of proof to prove the loss is on the 
Railway Authorities, ; ; 
8, 13) 


fe ea (Paras 
(D) Limitation Act (1908), Article 31 
we Starting point of limitation — Suit 
against Railway — en goods ought to 
be delivered’ — Meaning. 


“When goods ought to be delivered? 
refers to goods that were non-delivered 
and where, out of the three cases con- 
signed by railway only two were de- 
livered, the identity of goods non-deli- 
vered, In the circumstances of the case, 
could only be when the bulk of the 
goods have been delivered, i e, the 
other two cases were delivered. : 

(Para 11} 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1716 (V 49) 
=: 1963-1 SCR 70, Bootamal v. 

Union of India 10 


D. Sanyal, for Appellant; B. P. Agar- 
‘wal, for Respondent. 


JUDGMENT:— Scientific and Surgi- 
cal Instrument Corporation of Calcutta 
despatched five microscopes through 
goods train under R/R No. D. 851862 
dated 8-7-1959 for plaintiff-respondent to 
Meerut City Station. The Railway Re- ' 
ceipt was endorsed In favour of the 
plaintiff. The five microscopes sent under 
one Railway Receipt wete contained in 
three cases, Only two out of three cases 
were offered for delivery. The two cases 
are said to have arrived on 19-7-1959, 
Open delivery was, therefore, sought by 
the plaintiff and: open delivery was given 
on 13-8-1959. The third case contain- 
ed two microscopes. Notices under Sec- 
tion 80 Civil Procedure Code and Sec- 
tion 77 of the Indian Railways Act were 
then given to General Manager, Nor- 
thern Railway and Eastern Railway. A 


-sum of Rs. 1560/- was claimed as’ price 


of two undelivered microscopes: and a 
sum of Rs, 15/- was claimed as costs of 
notices, On the refusal of the Railway 
authorities, the suit out of which. this 
appeal arises was filed by the plaintiff 
Paul Scientific. and - Chemical Corpora- 
tion. Meerut who were the endorsee of 
the Railway Receipt on 12-10-1960. 
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The suit was contested by the 


.2. 
defendant-appellant who’ denied: that the- 


plaintiff firm was a Registered firm. It 
he also stated-that tHe “suit was bar- 

red by the law of limitation It was 
further stated that the microscopes be- 
ing scientific instrument of the value of 
more than Rs. 300/- and the consignor 
having failed to pay or engaged to pay 
in writing a percentage on the value so 
declared by compensation, the Railway 
Administration was absolved from res- 
ponsibility for loss of the microscopes 
under Section 75 of the Indian Railways 
Act, The validity of the notice sent 
under Section 80, Civil Procedure Code 
and under Section 77 of the Indian Raile 
ways Act was also challenged. 


3. The trial Court held that the 
plaintiff was a Registered firm and the 
sult was not barred by Section 69 of 
the Indian Partnership Act. The trial 
court further held that the goods were 
not delivered due to misconduct. negli- 
fence and carelessness of the Railways. 
According to the trial Court, Article 31 
of the Indian Limitation Act applied and 
the period of limitation for the suit com< 
menced to run from 13-8-1959, the date 
on which open delivery of the two cases 
was given and the suit was held to be 
within time. The trial court further 
held that the Railway authorities failed 
to prove that the goods were lost to the 
Railway. The protection of S. 75 ofthe 
Indian Railways Act was. therefore, re- 
fused. The suit of the plaintiff was thus 
decreed by the trial court. The lower 
appellate court confirmed the finding of 
the trial court and dismissed the defen- 
dant’s appeal hence this second Civil 
Appeal. f 
4. Learned counsel for the appel- 
fant has contended that the sult was 
barred by the law of limitation whether 
Article 30 of the Indian Limitation Act 
applied or Article 31 of the Indian Li- 
mitation Act applied. Articles 30 and 31 
of the Indian Limitation Act applicable 
to the suit were as under: 


230. Against a (one vear) When fhe 
carrier for loss or in- 
compensation fury occurs. 
for losing or 1 
Iniuring goods. . 


the 


31. Against a {one vear) When 
carrier for goods ought 
compensation - to be de- 
for non~deli- livered,” 
very of or - 

: delay in deli- 
vering goods. 

5. His -contention Is that the 
goods were lost to the Railway after 
their arrival at Meerut, He further 
contends that under Article 31, the un- 
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delivered goods ought to have been deli- 
vered when the other two cases arrived 
at Meerut, Le. on 19-7-59 and the period 
of. limitation would not commence from 
13-8-59. when open delivery of the goods 
was given, . 

6. Article 30 of the Limitation 
Act is applicable in case compensation 
is claimed for losing or injuring the 
goods. Loss or injury must be to the 
Railway. It cannot be inferred from 
mere non-delivery that the goods were 
lost to the Railway. The burden lies 
on the Railway to prove the loss and. 
also to prove when the loss and injury 
occurred. The trial court has consider- 
ed the various circumstances and has 
tightly come to the conclusion that loss 
to the Railway was not proved. 

Te In paragraph 19 of the addi- 
tional pleas it was stated: 

“That theft of the case in question 
was committed on Meerut station shed 
efter unloading the consignment and 
the same was lost. There has been no 
wrongful withholding or conversion. of 
it by the Railway authorities.” 


8. If this was the definite case of 
the appellant. it was incumbent on them 
to file the loading and unloading book 
of Meerut city and to prove that the 
loss was not due to misconduct, negli- 
nee or carelessness of the Railway 

tion. There was no occasion 
for the telegram (Ext. A-4) which shows 
that the undelivered parcel was wron- 
gly loaded in some wagon from Meerut 
after it had reached Meerut. Not onlv 
the documents and evidence in posses- 
sion of the appellant have been suppres- 
sed but no. effort has been made to 
show what ae were received to the 
telegram (Ext. A-4). 

The a have -not only fail- 
ed to prove that the goods were lost to 
the Railway, they have also failed ‘to 
prove when the loss or injury occurred. 
The loss or injury could not be deemed 
to have occurred on the date the goods 
had reached the destination ie. on 19- 
7-59, because till 3-8-59 the case of the 
defendant had been that the goods were 
wrongly loaded in some wagon. The 
way the goods were handled at Meerut 
also does not go to show that Railway 
authorities were not negligent or care- 
less. The finding on the question of 
the loss and destruction will also be 
material while considering the liability 
of the Railway under Section 75 of the 
Indian Railways Act. It is no doubt 
true that the liability of a bailee is sub- 
fect to the Indian Railways Act. but 
before protection can be sought under 
Section 75 of the Railways Act. loss to 
the Railway has to be proved.. The con- 
current finding of both the Courts is 
that the Railway has failed to-prove 
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that the disputed articles were lost. The 
bth appellate court has remarked 


“Taking all these factors into con- 
sideration, I am of the opinion that: the 
appellants have not shown that the dis- 
puted articles have been lost and as such 
they are not entitled to claim any bene- 
fit of Section 75 of the Railways Act.” 

9. Even if it was a case of loss, 
the loss or injury of, the disputed arti- 
cles in the absence of any definite evi- 
dence would be deemed to be the date 
when open delivery of the other goods 
was given and it was detected that the 
two microscopes in respect of which the 
suits were filed were not-there. 

10. Learned counsel for the ap- 
pellant has next contended that if arti- 
cle 31 of the Limitation Act applies, 
then the period of Limitation shall com- 
mence to run on 19-7-59, ie. the date 
on which the two cases arrived at the 
destination, His contention is that the 
third case should be deemed to have 
arrived on 19-7-59 and the period of one 
year should, therefore, commence from 
19-7-59. The three cases of microscopes, 
as mentioned above, were despatched 
under one R/R. The consignee who was 
the only endorsee of the Railway Re- 
ceipt could not presume that the un- 
delivered case contained two micro- 
scopes. Moreover, the definite case taken 
by. the Railway authorities was that of 
loss and not of non-delivery. From the 
record, it also appears that the third 


case Was Shae peat = Meerut. If that 
was so, then also th case could 
not be delivered with the other two 


cases and the time for suit for non-deli- 
very would be in these circumstances 
run from the date when open delivery 
was given of the bulk.of the goods. ie 


on 13-8-59. In Boota Mal v. Union of. 


India, AIR 1962 SC 1716, it was laid 
‘down that: i 
sess reasonable time wil depend 


upon the facts of each case and that in 
the absence of any special circumstances 
the reasonable time would practically 
be. the same between two stations as 
would normally or usually, or ordinari- 
ly be taken for the carriage of goods 
from the one station to the other. Fur- 
ther, there may be no difficulty in find- 
ing out the reasonable time where bulk 
of the goods have been delivered and 
only a part has not been delivered. for 
in such a case in the absence of special 
circumstances it should be easy to see 


that the reasonable time is that within- 


` which the bulk of the goods have been 
delivered.” 

1L ‘When goods ought to be dell- 
vered’ refers to goods that were non- 
delivered and the identity of goods non- 
delivered, in the . circumstances of the 
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case, could only be when the buk o 


other two caseg were delivered, Le on 
13-8-59, 

12. There is no Api that if 
the time for filing the suit commences 
from 13-8-59 the suit is within limita, 


13. While dealing with Art. 30 
of the Limitation Act, I have already 
referred to Section 75 of the Railways 
Act. Section 75 of the Railways Act 
casts a burden on the Railway autho- 
rities to prove the loss, The Railwa 
having ed to discharge the burd 
of proof of loss, no advantage- can be 
taken by the Railway authorities even 
though the goods were of the value of 
more than the prescribed limit. Learn- 
ed counsel for the appellant has rightly 
not raised any other point. 

14. The ‘result, therefore, is tha 
this appeal has no force and is accord- 
ingly dismissed with costs. 


Appeal dismissed, 
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Babu Ram Gupta.. Petitioner v. Tha 
U. P. Sahkari Ganna Samiti Sangh Lucke 
now and another. Respondents. : 

.Civil Misc. Writ No. 3450 of 1969, 
D/- 18-5-1971. 

(A) Constitution of India, Article 226 
»— Mandamus — A writ of mandamus or 
a direction in the nature of mandamus 
which is normally issued to a public body 
or authority to compel performance of 


the goods have been delivered, ie, A 
| 


some public duty cast upon it by some - 


statute or statutory rule, does not issue 
to a private body. excepting where such 
private body is required to discharge 
some statutorily imposed public obliga- 
tion, and in no other cases. AIR 1957 SC 
529 and AIR 1966 SC 334 and AIR 1969 
SC 1306 Foll. (Paras 2, 3) 


(B) Constitution of India, Article 226 
— Certiorari — A writ of certiorari lies 
only against the orders of public authori- 
ties acting quasi judicially. (Para 3) 
Cases -Referred: Chronological Paras 
(1969) AIR 1969 SC 1306 (V 56) = 
1969-2 Lab LJ 749, Praga Tools 
Corpn. v. C. V. Imanual 
(1966) AIR 1966 SC 334 (V 53) = 
1966-1 SCR 120, Lekhraj Sathram- 
oe aia v. Dy. Custodian, F 
om ; 
(1959) goa Lab LJ 554 (Andh 
Pra), N an v. Chicacole 
Co-op. Central Bank i 
(1957) AIR 1957 SC 529 (V 44) = 
1957 SCJ 489, Sohan Lal v. 
Union of India Z 
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B: B. Asthana and V. B. Upadhya. 
for Petitioner, S. K. Tewari, S. N. Mishra 
and Standing Counsel, for Respondents. 


ORDER:— The petitioner was: work- 
Sng as the Secretary of the Co-operative 
Cane Development Union Limited, 
Begamabad Modinagar respondent No. 2 
on February 4. 1969, the respondent 
No. 1. the U. P. Sahkari Ganna Samiti 
Sangh Limited, Lucknow, which is a 
federation of Co-operative Societies and 
of which respondent No. 2 is a mem- 
ber. passed on order compulsorily retir- 
ing the petitioner from service from 
September 30. 1969, on his attaining the 
age of 55 years. It is this order which 
is challenged by the petitioner in this 
writ petition. 


2. A preliminary objection has 
been raised to the maintainability of the 
writ petition on the ground that no writ 
can issue to respondent No. 1 which is 
a private body. The preliminary objec- 
tion is well founded. By this writ peti- 
tion the petitioner has sought the quash~ 
ing of the order of compulsory retire- 
ment as well as a writ in the nature of 
mandamus restraining respondent No. 1 
from taking any action against the peti- 
tioner under Rule 11 of the Cane Co- 
operative Service Rules, which makes 
provision for compulsory retirement. The 
writ is sought against respondent No. £ 
which is a Co-operative Society register 
ed under the U. P. Co-operative Socie- 
ties Act, 1912 and now deemed to be re- 
gistered under the Co-operative Societies 
Act, 1965. A Division Bench of the 
Andhra Pradesh High Court has held in 
Narasimhan v. Chicacole Co-operative 
haa Bank, (1959) 1 Lab LJ 554 (Andh 

a):— - 

“Writ which is available to an 

aggrieved party could not be issued to 


private bodies or organisation like com- . 


panies or co-operative societies. It could 
be issued only to inferior Courts, tri- 
bunals, and bodies entrusted with powers 
by the law of the land to affect the right 
of parties. Hence an order passed by a 
co-operative society dispensing with the 
services of one of its employee could not 
be challenged in a writ proceeding on 
the ground that such order was passed 
in violation of the bye-laws framed by 
the Society.” 


In Sohan Lal v. Union of India, AIR 
1957 SC 529 the Supreme Court has 
held that normally, a writ of mandamus 
does not issue to or an order in the 
nature of mandamus is not made against 
a private individual and that such an 
order is made against a person directing 
him to do some particular thing, speci- 
fied in the order, which appertains to 
his office and is in the nature of a pub- 
lic duty, In Lekhraj Sathramdas Lalvani 
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v. Dy. Custodian, AIR 1966 SC 334 the 
Supreme Court observed:— 

Maacesiede .. a writ of mandamus may 
be granted only in a case where there 
is a statutory duty imposed upon the 
officer concerned and there is a failure 
on the part of that officer to discharge 
that statutory obligation. The chief 
function of the writ is to compel the 
performance of public duties prescribed 
by statute and to keep the subordinate 
tribunals and officers exercising public 
functions within the limits of their juris- 

tion.” 

Again, In Praga Tools Corpn. v- 
Imanual, AIR 1969 SC 1306 the Sup- 
reme Court held:— ` 

“Therefore, the condition precedent 
for the issue of mandamus is that there 
is in one claiming it a legal right to the 
performance of a legal duty by one 
against whom it is sought An order of ' 
mandamus is, in form, a command dir- 
ected to a person, corporation or an 
inferior tribunal requiring him or them 
to do a particular thing therein specifi- 
ed which appertains to his or their office 
and is in the nature of a public duty. 
It is, however, not necessary that the 
person or the authority on whom the 
statutory duty is imposed need be a 
public official or an official body ......... 

The company being a non-statutory 
body and one incorporated under the 
Companies Act there was neither a sta- 
tutery nor a public duty imposed on 
it by a statute in respect of which en- 
forcement could be sought by means of 
a mandamus, nor was there in its work- 
men any corresponding legal right for 
enforcement of any such statutory or 
public duty.” 

It is thus clear that normally manda- 
mus is issued to a public body or autho- 
tity to compel it to perform some pub- 
lic duty cast upon it by some statute 
or statutory rule. In exceptional cases 
a writ of mandamus or a writ in the 
nature of mandamus may issue to a 
Private body, but only where a public 
duty is cast upon such private body by 
a statute or statutory rule and only to 
compel such body to perform its publi 
duty. 

3. In the present case respondent 
No. 1 against whom the writ is sought 
is a Co-operative Society, which is a pri- 
vate body. There is no allegation by the 
petitioner that any public duty is cast 
upon this society and the writ is not 
sought in respect of any such public 
duty. e main ground upon which the 
writ is sought is that Rule 11 on the 
basis of which the impugned order was 
passed is illegal and, therefore, the im- 
pugned order is without any basis. This] 
cannot be said to be in violation of any 
public duty imposed upon the Co-opera- 
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tive Society by any statute. It is, there- 
fore, clear that the petitioner cannot 
claim a writ of mandamug or a writ or 
direction in the nature of mandamus 
against respondent No. 1. It is equally 
clear that,-in the present case, no t 
of certioararl lies because such a writ lies 
only against orders of public authorities 
acting quasi judicially. I am; therefore, 
of opinion that the writ petition is in- 
competent. ; 

4. The writ petition Is according- 
ty dismissed, but in the circumstances of 
the case there be no order as to 


costs. i i 
Petition dismissed. 
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B. N. LOKUR, J. 
State of Uttar Pradesh, Petitioner v. 


District Judge (Tribunal), Bareilly and .- 


another, Respondents.. . 


Civil Mise. Writ Nos. 3408, 3425, 
2982, 2967 and 3343 of 1969, D/- 5-5-1971. 


(A) Constitution of' India. Article 226 
— Questions of fact cannot be agitated 
in proceedings under Article 226 (conced- 
ed). (Para 3) 
(B) Constitution of ‘India, Article 226 
= Where in spite of clear decisions of 
High Court that no revision lay to the 
Tribunal constituted under Section 16 (4) 
of the Indian Forest (U. P. Amendment) 
Act (23 of 1965) a party submits to the 
Tribunal’s jurisdiction it cannot plead 
want of jurisdiction in a writ petition. 
AYR 1957 SC 397 Rel. on; AIR 1960 SC 
1191, Distinguished. Case law referred. 
(Paras 4, 12) 
Cases Referred: Chronological Paras 
(1969) Spl. Appeals Nos. 931. 880, 
930 and 928 of 1969, D/- 6-1- 
1970 (All), Pirthi Singh v. State 
`. of U. P. 4, 9. 12 
(1969) Judgment decided by Satish 
Chandra, J. on 6-5-1969 (AD), a 
State of U., P, v. Pirthi Singh 9, ii 
(1968) AIR 1968 All 396 (V 55) = 
1968 AH LJ 238 (FB), Mohd. - 
Siddiq v. State of U. P. TRR 


(1983) ATR 1968 SC 1019 (V 50) = 
1963 Supp (1) SCR 912, Mahen- 
‘dralal Jaini v. State of U. P. 

(961) 1961 All LJ 686 = 1961 AI 
WR (HC) 532. Raghunath Singh 
v. State of U. P. 6, 7, 8. 9, 10, 11. 12 

(1960) AIR 1960 SC 1191 (V 47) = 
1960-3 SCR 764. Arunachalam 
Pillai v. M/s. Southern Roadways 


Ltd. 

(1957) AIR 1957 SC 397 (V 44) = 
1957 SCR 233, M/s: Pannalal 
Binjraj v. Union of India 
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(1956) ATR 1956 SC 479 (V 43) = li 

1956 SCR 267, Bidi Supply Co. oF, 
v. Union of India 3 


R.. M. Sahai, for Petitioner; Stand- 
ing Counsel, M. R. Sahai and Vijai Baha- 
dur, for Respondents. f 


ORDER:— Writ Petitions Nos. 3408 
of 1969, 3425 of 1969, 2982 of 1989, 2967 
of 1969 and 3343 of 1969 were heard 
together and are being disposed of by 
this judgment as they raise a common 
question of law. All these five peti- 
tions have been filed by the State of 
Uttar Pradesh and seek to quash the 
orders made in revisional jurisdiction 
the District Judge acting as a Trib 
under the Indian Forest Act, 1927 (here~ 
inafter referred to as “the Act”) as 
amended by the Indian Forest (Uttar 
Pradesh Amendment) Act, 1965. (U. P, 
Act No. XXIII of 1965). 

2. It is not necessary to set out 
in detail the facts relating to these peti- 
tions and -it is sufficient to mention the 
following few bald facts for the purpose 
of these petitions. Some notifications 
were issued by the State Government 
under Section 4 of the Act declaring that 
it had been decided to constitute the. 
lands specified therein as reserve forest 
and, in response to the proclamation 
under Section 6 of the Act which follow- 
ed the notification, the contesting oppo- 
site parties to these petitions (herein< 
after referred to as “the claimants”) pre~ 
ferred claims to certain rights over some 
of the lands; in Writ Petitions Nos. 3408 
of 1969 and 3425 of 1969 the rights claim- 
ed were Bhumidhari rights while in the 
remaining three petitions the rights 
claimed were rights to forest produce. 
The Forest Settlement Officer, who in- 
vestigated the various claims, rejected the 
claims of the claimants in Writ Petitions 
Nos. 3408 of 1969 and 3425 of 1969 under 
Section 11 of the Act and of the claim-~ 
ants in the other Writ Petitions under 
Section 12 of the Act; appeals filed by the 
claimants were dismissed by the Addi- 
tional Commissioner in 1962. The claim- 
ants went up in revision to the State 
Government purportedly under Section 18 
(4) read with Section 22 of the Act: The 
Act was amended by the Indian Forest 
(Uttar Pradesh Amendment) Act, 1965 
(hereinafter referred to as “the Amend- 
ing Act”). Section 16 (5) of which pro- 
vided for the transfer of pending revi- 
sion petitions to a Tribunal constituted 
under Section 16 (3) consisting, as 
provided in Sec. 16 (4) of the Act, of 


. the District Judge. All the revision ap- 


plications were then transferred to and 
allowed by the District Judge on 30th 
May, 1969, after hearing the State and 
the claimants. These petitions under’ 
Article 226 of the Constitution challeng«: 
ing the validity of the orders of the Diss, 
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in August and September, 1969. 


3. The grounds attacking the 
orders of the District Judge, as set out 
fn the five petitions. raise questions of 
fact; however, on 4th December, 1969, the 
State applied for, permission to amend 
the petitions by adding one more ground, 
namely, that the Tribunal (the District 
Judge) had no jurisdiction to decide the 
revision petitions; the permission was 


granted and the petitions were amended. 


accordingly. The learned Advocate-Gene- 
ral appearing for the State fairly con- 
ceded that the questions of fact rais- 
ed in the petitions could not be agitated 
in these proceedings and confined his 
arguments only to the added ground that 
the Tribunal was not competent to enter- 
tain the revision petitions and hence the 
orders allowing the revision petitions 
were null and void. 


4. In M/s. Pannalal Binjrajf v. 
Union of India, AIR 1957 SC 397 aris- 
ing out of a petition under Article 32 
of the Constitution challenging the trans- 
fer of certain income-tax cases to the 
Income-tax Officer, the Supreme Court 
observed:— 


B kesse . none of the petitioners rais- 
ed any objection to their cases being 
transferred in the manner stated above 
and in fact submitted to- the jurisdiction 
of the Income-tax Officers tó whom their 
cases had been transferred. It was only 
after our decision in Bidi Supply Co. v. 
The Union of India, AIR 1956 SC 479 
was pronounced on 20th March, 1956, 
t these petitioners woke up and 
asserted their alleged rights .......... 
they acquiesced in the jurisdiction of 
the Income-tax Officers to whom their 
cases were transferred they were certain- 
ly not entitled to invoke the jurisdiction 
of this Court under Article 32. It is 
well settled that such conduct of the 
petitioners would disentitle them i. any 
relief at the hands of this Court . 
(paragraph 45). 


These observations establish the pro- . 


position that where a party has submitted 
to jurisdiction, it cannot be allowed to 
Plead want of jurisdiction in a petition 
under Article 226 of the Constitution. 
The learned Advocate-General, however. 
drew my attention to the following ob- 
servations in the majority judgment of 
the Supreme Court in Arunachalam 
ee v. Southern Roadways, AIR 1960 
1191:— 


“In our opinion, although the res- 
pondent had submitted to the jurisdic- 
tion of the Regional Transport Officer 
and had not in his petition under Art- 
cle 226 in the High Court taken the ob- 
jection that that officer had no jurisdic- 


tion to vary the conditions of a permit, 


State v. D. J. (Tribunal) Bareilly (Lokur J.) 
trict Judge were presented by the State 
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the High Court acted rightly in allow- 
ing the respondent to urge that the Re- 
gional Transport Officer had ‘no jurisdic- 
tion to vary the conditions of a perm 
mit. It was not until the decision of the 
High Court in Writ Appeal No. 107 of 
1955 that it became the considered view 
of that Court that the Regional Trans- 
port Officer had no jurisdiction to make 
any such variation. When the law was 


so declared by the High Court 
it could _not reasonably be said 
that the High Court erred in 


allowing the respondent to take this point 
although in its petition under Article 226 
the point had not been taken This was 
obviously because the decision of the 
High Court in Writ Appeal No. 107 of 
1955 had not been given at the time of 
the filing of the petition. Since the 
question went to the root of the mat- 
ter and it involved the question whether 
the Regional Transport Officer had juris- _ 
diction to vary the conditions of a per- 
mit the High Court faced with a Divi- 
sion Bench decision of its own on the 
matter, could not very well refuse per- 
mission to the respondent to rely on that 
decision in support of its petition ques- 
tioning the validity of the order of the 
Government of Madras made under Sec- 
tion 64-A of the Act.” (Paragraph 5). 


Relying upon ‘these observations, 
the learned Advocate-General submitted 
that the correct legal position that no 


of this Court- in Spl Appeal 


. No. 931 of 1969 connected with Spectal 


Appeals Nos. 880, 930 and 928 of 1969 
(All) and hence the State should be 
allowed to raise the plea of lack of 
Jurisdiction in the Tribunal to entertain 
the revision petitions, even though the 
State had submitted to the jurisdiction of 
the Tribunal _in those petitions. This 
submission has been stoutly resisted by 
Shri S. C. Khare, contending that what- 
ever doubt there might have been on 
the auesHon was resolved as long back 
as 1961. 


5. To appreciate the rival argu- 
ments it would be relevant to refer to 
the provisions of the Act and to trace 
the case law interpreting them. After 
the issue of the notification under Sec- 
tion 4 of the Act and the proclamation 
under Section 6. the Forest Settlement 
Officer enquires into the claims made by 
the parties. In the case of a claim to 
a right in or over any land, 
than a right of way or right 
of pasture, or a right to forest produce 
or a water course, the Forest Settlement 
Officer passes an order under Section 11 
(1) admitting or rejecting the claim in 
whole or in part; Section 11 (2) sets out 
action to be taken by the Forest Settle- 
ment Officer if any claim is admitted in 


o 
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whole or in part; he has to exclude tha 
land over which rights have been admit- 
ted from the limits of the proposed 
forest or come to an agreement with the 
owners for, the surrender of their rights 
or proceed to acquire the land under the 
Land Acquisition Act. In the case of 3 
claim to a right of pasture or to forest 
produce the Forest Settlement Officer 
passes an order under S. 12 admitting or 
rejecting the same in whole or in part. if 
a claim is admitted in whole or in part, 
action to be taken by the Forest Settle- 
ment Officer is stated in Section 15; he 
has to confer upon the claimants a right 
of pasture or to forest produce in some 
other: forest tract or alter the limits of 
the proposed forest so as to exclude the 
forest land for the purpose of the claim- 
ants or continue to exercise the right 
within certain portions of the proposed 
forest. Section 16 contemplates commu- 
tation of such rights by payment of 
money or grant of land or other- 
wise. Section 17 provides for appeals 
against the orders of the Forest Settle- 
ment Officer made under Sections 11, 12. 
15 and 16 to a Revenue Officer of a 


rank not lower than that of a Collector 


or to the Forest Court if established. 
Section 18 prescribes the procedure for 
hearing of the appeals and Section 18 
(4) reads:— 

(4) The order passed on the appeal 
by such officer or Court, or by the 
majority of the members of such Court, 
as the case may be, shall, subject only to 
revision by the State Government, be 


After all the formalities are com- 
pleted the State Government is requir- 
ed to publish a notification under Sec- 
tion 20 specifying definitely the limits of 
the reserve forest. Section 22 reads: 

“22. The State Government may, 
within five years from the publication of 
any notification under Section 20, revise 
any arrangement made under Section 15 
or Section 18. and may for this purpose 
rescind or modify any order made under 
Section 15 or Section 18, and direct that 
any one of the proceedings specified in 
Section 15 be taken in lieu of any other 
of such proceedings. or that the rights 
admitted under Section 12 be commuted 
under Section 16.” 


6. A question arose whether Sec- 
tion 18 (4) envisaged that every appel- 
late order was open: to revision by the 
State Government and in Raghunath 
Singh v. State of Uttar Pradesh, 1961 All 
LJ 686 a Division Bench of this Court 
held that Section 18 (4): does not con- 
fer a right of revision against all appel- 
late orders and that the revisional powers 
of the State Government were restricted 
te the cases mentioned in Section 22 only 
and did not extend to all appellate orders 
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of the offcer or the Forest Court. It was 
observed:— 

-“Section 18 in laying down the pro- 
cedure for hearing of an appeal has in 
sub-section (4) further provided that the 
order passed on appeal by the Collector 
or the Court shall be final. The finality 
given to it by the sub-section is qualified 
by such order'as the Government might 


pass in revision. The sub-section does 


not as the respondents would interpret 
it to mean, make provision conferring 
revisional jurisdiction on the State Gov- 
ernment. The State Government’s powers 
in that behalf must be found elsewhere, 
i e. under Section 22. The principle 
is well settled that where any jurisdic-- 
tion is created by a statute its exteat 
and the manner in which it shall be 
exercised must itself be governed by that 
statute. The revisional jurisdiction. of 
the State Government referred to in sub- 
section (4) of Section 18 must therefore, 
be ascertained from the Forest Act it- 
self Section 22 is the only provision 
under which the State Government has 
been conferred revisional - jurisdiction. 
But according to it the same is exercis- 
able in the case of arrangements made 
under Section 15 or Section 18. The pro- 
vision in sub-section (4) does not con- 
fer revisional jurisdiction.” (page 697) 

It is clear-from this ruling that no 
revision lay to’ the State Government 
except in cases mentioned in Section 22 
i. e. in cases where any arrangement has 
been made by the Forest Settlement 
Officer under Section 15 or by the ap- 
pelate authority under Section 18. Where 
a claim is rejected under Section 11 or 
Section 12 by the Forest Settlement Off- 
cer and an appeal under _Section 17 
against the rejection is . no re- 
vision lay to the State Government as 
there was no arrangement under Sec- 
tion 15 or under Section 18. Later a 
doubt arose regarding the correctness of 
this view in the light of the following 
observations of the Supreme Court in 
Mahendra Lal Jaini v. State of Uttar 
Pradesh, AIR 1963 SC 1019:— 


“Section 17 provides for appeals from 
orders passed under Sections 11, 12. 15 
and 16, while Section 18 (4) provides 
for revising the appellate order by the 
State Government.” 


T. A Full Bench of this Court, 
however, held on the 13th November, 
1967. in Mohammad Siddiq v. State of 
Uttar Pradesh. 1968 All LJ 238 = (AIR 
1968 All 396 Bae that the view taken 
in 1961 All LJ 686 (supra) was correct 
and explained the aforesaid observations 
of = Supreme Court in the following 
words:— 


“This E EEE does not lay down 
the extent of the revising power of the 
State Government, It only describes that 
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there is power of revision in the State 
Government. For finding out the extent 
of the powers of the State Government 
we have to look to Section 22 which spe- 
cifically gives to the State Government 
the powers of revising the orders of the 
appellate authority under Section 18 
This section confines the power -of the 
State Government in revision only to 
interfering with the arrangement made 
under Section 15 or Section 18 a 

8. In 1965 the Uttar Pradesh Le- 
gislature passed the Amending Act sub- 
stituting several new sections for the 
sections in the Act. The new sections 
relevant for the purpose of these peti- 
tions are 17, 18 (4) and 22. New Sec- 
tion 17 provided for an appeal to ihe 
District Judge by a claimant against the 
orders of the Forest Settlement Officer 
under Sections 11, 12, 15 and 16. 

New Section 18 -(4) reads as follows 

(4) The order passed on the appeal 
shall. subject to the provisions of Sec- 
tion 22. be final” 

New Section 22 reads as follows:-— 

"22. The State Government may, 
within five years from the publication of 
any notification under Section 20. revise 
any arrangement made under Section 15 
or on appeal under Section 18, and may 
for this purpose rescind or modify aay 
order made under Section 15 or Sec- 
tion 18, and direct that any one of the 
proceedings specified in Section 15 be 
taken in lieu of any other of such nro- 
ceedings or that the right admitted under 
Section 12 be commuted under Sec- 
tion 16.” 


The new Sections 18 (4) and 22 
merely made explicit what, according to 
the decision in 1961 All LJ 686 (supra), 
confirmed in 1968 All LJ 238 = (AIR 
1968 All 396) (FB) was implicit. These 
new sections clarified that no revision 
lay to the State Government except in 
regard to arrangements made under Sec- 
tion 15 or under Section 18. 

9. Notwithstanding the clear decf- 
sions in 1961 All LJ 686 (supra) and 1968 
All LJ 238 = (AIR 1968 All 396) (FB) 
(supra). The question whether all ap- 
pellate orders were revisable was again 
agitated after the Amending Act came 
into force in a bunch of Writ Petitions 
decided by Satish Chandra, J. on 6-5- 
1969 (All), The State of U. P. v. Pirthf 
Singh He took the view that the Act 
has been materially altered as a result 
of the Amending Act and relied for the 
purpose on Section 16 of the Amending 
Act. Section 16 of the Amending Act 
made transitory provisions regarding ap- 
peals and revisions. Sub-section (3) 
enabled the State Government to con- 
stitute Tribunals which under sub-sec- 
tion (4) were to consist-of Dist. Judges. 
Sub-section (5) provided, 


Pererr eerie 


State v. D. J. (Tribunal) Bareilly (Lokur J.) 


[Prs. 7-10] AIL 199 


“(5) Any petition for revision pre- 
sented to the State Government pur- 
porting to be made under sub-section (4) 
of Section 18 of the Principal Act as it 
stood before its amendment by this Act, 
at any time within five years before the 
commencement of this Act shall whe- 
ther pending on the date of such com- 
mencement with the State Government 
or purporting to have been decided by it 
‘before such date under the said sub-sec« 
tion, be referred by the State Govern- 
ment to the Tribunal having jurisdic- 
tion and the Tribunal may after giving 
to the parties an opportunity of being 
heard confirm, set aside or modify the 
order under revision or remand the case 
to the Forest Settlement Officer with 
such directions as it thinks fit: 

Provided that nothing in this sub- 
section shall be deemed to require the 
State Government to refer to the Tri- 
bunal any objection made by a Forest 
Officer which the State Government does 


-© not think fit to be pressed.” 


According to the learned Judge the 
provision in the section that any petition 
for revision presented to the State Gov< 
ernment purporting to be made under 
sub-section (4) of Section 18 ......... whe- 
ther pending or decided within five years 
before the commencement of the Amend- 
ing Act shall be referred by the State 
Government to the Tribunal, indicates 
that such revision petitions were In 
order. This view was upset in appeal 
by a Division Bench in Special Appeal 
No. 931 of 1969 (Pirthi Singh v. State 
of U. P.) connected with Special Appeal 
Nos. 928 and 930 of 1969, D/- 6-1-1970 
(All). The Division Bench observed:— 


“The learned Single Judge laid 
stress upon the word “purporting” ap- 
pearing’ in Sectior 16 (5) of the Amend- 
ment Act. The expression “purporting 
to be made under sub-section (4) of Sec- 
tion 18” is merely description of the 
class of revision to be transmitted by the 
State Government to the Tribunal. There 
is no indication in Section 16 (5) of the 
Amendment Act that the jurisdiction of 
the Tribunal is wider than that of the 
State Government. Section 16 merely 
created a forum for the disposal of revi- 
sions filed before the State Government,” 


10. The argument of the learned 
Advocate-General was that though the 
decisions in 1961 All LJ 686 (supra) and 
1968 All LJ 238 = (AIR 1968 All 396) 
(FB) (supra) clarified the position re- 
garding the right of revision. the view 
taken by Satish Chandra, J. created fur- 
ther doubts on the question which was 
resolved by the decision of the Division 
Bench in the Special Appeals and hence 
in the light of the observations in the 
majority judgment of the Supreme Court 
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in ATR 1960 SC 1191 the plea that the 
District Judge had no jurisdiction to 
decide the revisions may be allowed to be 
canvassed by the State. To determine 


the weight of this argument it is neces- 


sary to refer to certain dates, 


11. The appeals of the claimants 
were dismissed in 1962 and presumably 
. the revision petitions were filed in 1962 
or 1963: These revision petitions appear 
_to have been transferred by the State 
Government in view of Section 16 (5) of 
the Amending Act to the District Judge 
soon after the enforcement of the 
Amending Act on the 23rd November, 
1965. The decision in-196] All LJ 686 
and 1968 All LJ 238 = (AIR 1968 All 
396) (FB) (supra) held sway then and 
the State Government ought to be cre- 
dited with the knowledge -that the revi- 
sion petitions were incompetent. It has 
not been shown that the State. Govera- 
ment considered the effect of Section 16 
(5) of the Amending Act in consultation 
with its legal advisers and felt satisfied 


that the revision petitions could, by rea-.- 


son of Section 16 (5) of the Amending 
Act, be validily disposed of by the Dis- 
trict Judge notwithstanding the decisions 
in 1961 All LJ 686 and 1968 All LJ 238 
= (ATR 1968 All 396) (FB) and hence 
they did not challenge the jurisdiction 
of the District Judge. The revision peti- 
tions were disposed of on the 30th May, 
2969, i. e. about three weeks after the 
decision of Satish Chandra. J. in Pirthi 
Singh v. State of Uttar Pradesh but it 
has not been shown to me that the 
revision petitions were heard after the 
decision of Satish Chandra. J. and that 
in view of that decision, the State could 
not urge at the hearing of the revision 
petitions that the District Judge had no 
jurisdiction to decide them. The State 
filed Special Appeals against the decision 
of Satish Chandra, J. urging that the 
District Judge had no jurisdiction to 
hear the revision petitions. ‘These writ 
petitions were filed in August and 
September. 1969 i e 3-4 months after 
Satish Chandra. J. held that the revi~ 
sions transferred under Section 16 (5) 
of the Amending Act could be heard and 
decided by the District Judge and yet 
no ground as to want of jurisdiction was 
taken in the writ petitions. The appli- 
cations for amending the petitions by 
adding the ground that the Tribunal had 
no jurisdiction were made more than a 
month before the Division Bench held 
on the 6th January, 1970, in the afore~ 
said Special Appeals against the judg- 
ment of Satish Chandra, J. that the Dis. 
trict Judge had no jurisdiction to enter 
tain the revisions. The Applications’ do 
not state why the ground was not taken 
before the District Judge or in the writ 
petitions as filed, It cannot then be said 
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on the material before me that the 
ground has been taken in these writ 
petitions later by amendment after the 
legal position was clarified by the Divi- 
sion Bench in the said Special Appeals. 
In the circumstances. it cannot be said 
that the situation in the present case is 
the same as that which arose in the case 
of AIR 1960 SC 1191 and hence the bene- 
fit of the observations in that decision 
is not available to the State. The more 
appropriate decision which covers the. 
facts of these.petitions as set out above 
is the decision in AIR 1957 SC 397 which 
disentitles the State to any relief in a 
petition under Article 226 of the Consti- 
tution on the ground that the District 
Judge had no jurisdiction to entertain 
the revisions although the State had not 
taised any objection to the jurisdiction 
at the hearing of the revision petitions. 


. 12. The result fs that there is no 
doubt that in view of the decisions in 
1961 All LJ 686 and 1968 All LJ 238 =. 
(ATR 1968 All 396) i 
as in Pirthi Singh v. 





bad no such jurisdiction, 
- B. The petitions are dismissed. 
There shall be no order as to costs. 
l Petitions dismissed, 
prs 
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8. N. DWIVEDI, R. S. PATHAK, G. C, 


MATHUR. SATISH CHANDRA AND 
_.G. S. L. SRIVASTAVA, JJ. 
Nirmal Dass Khaturia and others, 

Petitioners v. The State Transport (Ap- 
pellate) Tribunal, U. P. Lucknow and 
others, Opposite Parties, 
Writ Petn. Nos. 3294 of 1970 and 5838 
of 1971. D/- 17-12-1971. 
7 (A) U. P. High Courts (Amalgama- 
tion) Order (1948). Art. 14 — Case falling 
within jurisdiction of the judges at 
Lucknow — Presentation — Procedure. 
(Paras 48, 96) 
Per Majority (S. N. Dwivedi, J. Contra): 
A case falling within the jurisdiction 


‘of the judges at Lucknow should be pre- 


sented at Lucknow and not at Allahabad. 
However, if such a case is presented at 
Allahabad the judges at Allahabad can- 
not summarily dismiss it only for that 
reason. The case should be returned for 
filing before the Judges at Lucknow. and 
where the case been mistakenly or 
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inadvertently entertained at Allahabad a 
direction should be made to the High 
Court office to transmit the: papers of aS 
case to Lucknow. A case pertaining to 

the jurisdiction of the it judges at Luck- 
now and presented before the judges at 
Allahabad cannot be decided by the 
fudges at Allahabad in the absence of an 
order contemplated by the second pro- 
viso to Art 14. Observation of Jagdish 
Sahai. J. in ATR 1971 All 96 (FB) that the 
second proviso to Art. 14 must be limited 
to the actual hearing of such cases and 
that their institutions must be at Lueck- 
now and also the majority view in AIR 
1958 All 652 (FB), Overruled. Case law 
discussed. (Parag 48, 96) 


(B) U. P. High Courts (Amalgama- 
Hon) Order (1948), Art. 14 — Expression 
“in respect of cases arising in such areas 
tn Oudh” — Meaning. (Para 96) 

(© Constitution of India, Art. 226 
m Petition under Art, 226 constitutes a 
re for the purpose of Art. 14 of the 

P. High Courts (Amalgamation) Order. 


(Para 54) 
(@) Words and Phrases — “Case” — 
Meaning. . (Para 50) 


A case is a formal legal proceeding 
Snstituted in a court of law for the en- 


forcement or prosecution of a right of. 


suitor. the enforcement of an obligation 
binding another in favour of the suitor, 
the redress or prevention of a wrong, of 
the punishment of a public offence. 
- (Para 50} 
The expression “in respect of cases 
arising in such areas in Oudh” used in 
the first proviso to Art. 14 of the High 
. Courts. (Amalgamation) Order, 1948 re- 
fers to legal proceedings, including civil 
cases, criminal cases, petitions under Arti- 
cles 226, 227 and 228 of the Constitution 
and petitions under Arts. 132, 133 and 134 
of the Constitution instituted before the 
fudges sitting at Lucknow and having 
their origin, in such areas in Oudh as the 
Chief Justice may direct. The expression. 
“arising in such areas in Oudh” refers to 
fo the place and not to the place of sitting 
of the last court or authority whose 
decree or order is being challenged ìn the 
proceeding before the High Court. AIR 
1971 Al 96 (FB). Overruled. 
(Paras 96, 54 to 58) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 All 96 (V 58)= 
1970 All LJ 649 = 1971 Cri LJ 
354 (FB), Uma Shankar v. State 


1970) AIR 1970 SC 1153 (V 57)= 
1970 Cri LJ 1132, Bhimappa v. 


Laxman 

11966) AIR 1966 SC 459 (V 53)=m 
1966-1 SCR- 367, Ishwarlal 
. Thakorelal v. Motibhai Nagii- 


24, 
45, 62 


21 
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(1960) 1966-1 QB 764. Lloyds and 
Scottish Finance Ltd. v. Modern 
Cars and Caravans (Kingston) 


Ltd. 
a AIR 1964 SC PE (V 5l)= 
ae SCR 409, S. S. Khanna 


v. J. Dillon 
asa "1964 Al "LI 448 = 1964 All 
Cri R 207, Shital v. State 93 
(1959) AIR 1959 SC 713 (V 46)= 
(1959) Supp (2) SCR 256. Commr. 
e v. Indo Mercantile 


B 
(1959) ATR 1959 Cal 464 (V 46) 
63 Cal WN 467. Calcutta National 
Bank (In Liquidation) v. Abhoy 
Singh Sahela 14 
(1958) AIR 1958 AN 652 (V 45) 
- 1958 AN LJ 392 (FB), Union of 
India v. Chhedha Lal Ramautar 


1956) 352 US 128=1 L Ed 2d 189, 

. Massachusetts Bonding and In- 
surance Co. v. United States 74 

(1954) AIR 1954 All 28 (V 41)= 
1954 Cri LJ 16. Bisheshwar Nath 
Bhatnagar. v. State 

(1953) AIR 1953 SC 357 (V 40)= 
1953 SCR. 1028, National Sewing 
Thread Co. Ltd. v. James Chad- 
wick and Bros. 56 

(1952) AIR 1952 All 550 (V 30) = 
ae Cri LJ 982, M. A. Jalil v. 


(1952) AIR 1952 Nag 278 (V 39)= 
1952 Nag LJ 367 (FB), Govind 
Prasad v. Pawankumar 14 
(1950) ATR 1950 All 485 (V 37)= 
Be Cri LJ 1302, Hola Ram v. 
re ATR 1949 All 190 (V 36)=— 
0 Cri LJ 243, Saghir Ahmad v. 
36. 92 


tee 
(1944) AIR 1944 PC 71 (V 31)= 

71 Ind App 113, M. and S. M. 

Rly. v. Bezwada Municipality 21 
(1935) ATR 1935 PC 158 (V 22) = 

1935 AC 500, British Coal Corpn. 


21 


38. 92 


37. 92 


v. King 23 
(1931) AIR 1931 Pat 61 (V 18)= 
a -Pat LT 862. Rajendra Prasad 
Gopal Prasad 46, 94 
ages) 70 L Ed 738 = 270 US 568, 
Tutun v. United States 51 
20 Am Jur 2d 388 : 16 
9 Hals 350 14 


M. A. Ansari and L., P, Naithani. for 
Petitioners; Standing Counsel, for Op- 
posite Parties. f 


PATHAK, J. (for himself and for 
Hon. G. C. Mathur, Satish Chandra and 
G. S. L. Srivastava, JJ.):— This reference 
by a Division Bench raises some impor- 
tant questions concerning the respective 
areas of jurisdiction of the judges of this 
Court sitting at Allahabad and the judges 
of this Court sitting at Lucknow, 
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2. In the instant writ petition, the 
following four questions have been refer- 
red for the opinion of the Full Bench: 

“l. Can a case falling within the 
jurisdiction of the Lucknow Bench of this 
Court be presented at Allahabad? 

2. Can the Judges. sitting at Allaha- 
bad summarily dismiss a case, presented 
at Allahabad, pertaining to the jurisdic- 
tion of the Lucknow Bench? 

3. Can a case pertaining to the juris- 
diction of the Lucknow Bench, presented 
and entertained at Allahabad, be decided 
finally by the judges sitting at Allahabad, 
without there being an order as contem- 
plated by the seċond proviso to Art, 14 
of the U. P. High Courts (Amalgamation) 
Order, 1948? , ' 

4. What is the meaning of the ex- 
pression “in respect of cases arising in 
such areas in Oudh” used in the first pro~ 
viso tc Art. 14 of the High Courts (Am- 
algamation) Order, 1948? Has this ex- 
pression reference to the place where the 
case originated or to the place of sitting 
of the last court or authority whose 
decree or order is being challenged in 
the proceeding before the High Court?” 

3. In the connected writ petition, 
Sri H. N. Tilhari. learned counsel for the 
petitioners. at first questioned the com- 
petence of the reference to a Full Bench 
but subsequently he abandoned the ob- 
jection and, indeed, pressed for a deci- 
sion of the question which arises therein. 
Having regard to the terms of the order 
of reference, we have framed the follow- 
ing question and learned counsel for the 
parties are agreed that this is the ques- 
tion:— i i ; 

“5. Whether this writ petition can be 
entertained and heard by the judges sit- 
ting at Lucknow?” ; 

4, At the outset it is necessary, 
we think. to set out the historical back- 
ground against which the questions must 
be considered. . 

5. - In the North Western Provinces 
of the Presidency of Fort am the 
Court of Sadar Diwani Adalat and Sadar 
Nazamat Adalat sat at Agra dealing-with 
appeals in civil and criminal cases from 
the provincial courts. The Indian High 
Courts Act, 1861, enacted bythe British 
Parliament, gave to the.Crown authority 
to establish High Courts at Calcutta. 
Madras. Bombay and at one other place. 
The Sadar Court was abolished. and the 
Letters Patent of March 17, 1866 consti- 
tuted a High Court for the North Western 
Provinces called the High Court of Judi- 
cature at Allahabad. 

6. In 1856.. the territories falling 
within Oudh had been brought under the 
British Crown, and a hierarchy of courts 
established. - By the Oudh Civil Courts 
Act, 1879 the Judicial Commissioner was 
constituted the head of the judiciary, 
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7. The year 1901 saw the creation 
of the United Provinces of Agra and 
Oudh. The judicial administration in the 
two regions of the province, however, 
continued to remain separate. Subsequ- 
ently. the Oudh Civil Courts Act, 1879 


was repealed by the Oudh Courts Act.. 


1925, and the Court of the Judicial Com- 
missioner was replaced by the Oudh Chief 
Court with jurisdiction extending over 
the same area. The two judicial adminis- 
trations wielded jurisdiction over the two 
separate regions of the United Provinces 
for many years. Then, in deference to a 
growing volume of opinion in favour of 
a single judicial administration through- 


out the United Provinces, the Governor ` 


General made the United Provinces High 
Courts (Amalgamation) Order. 1948. The 
Amalgamation Order came-.into force on 
July 19, 1948. 


8. Article 3 of the Amalgamation 
Order provided that as from the appoint- 
ed day, namely, July 26, 1948, the High 
Court in Allahabad and the Chief Court 
in Oudh would be amalgamated and 
would constitute one High Court by the 
name of the High Court of Judicature at 
Allahabad, The judges of the existing 
High Courts, namely the Allahabad High 
Court and the Oudh Chief Court. became 
judges of the new High Court. The Chief 
Justice of the existing Allahabad High 
Court became the Chief Justice of the 
new High Court, Article 7 provided: 


“(1) The new High Court shall have 
in Tespect of the whole of the United 
Provinces, all such original. appellate and 
other jurisdiction as, under the law in 
force immediately. before the appointed 
day. is exercisable in respect of any part 
of that province by either of the existing 
High Courts. 

(2) The new High Court shall also 
have in respect of any area outside the 


United Provinces all such original, appel- . 


late and other jurisdiction as under the” 


law in force immediately before the ap- 
pointed day is exercisable in respect of 


ee by the High Court in Allaha- 


9. The practice and procedure In 
the existing High Court in Allahabad 
were, by Art. 9, to apply with necessary 
modifications to the new High Court, but 
power was given to the Chief Justice in 
his discretion to order that the practice 
and procedure hitherto obtaining in the 
Oudh Chief Court would, until varied or 
revoked by new rules or orders for the 
new High Court. apply with necessary 
modifications in relation to the new High 
Court sitting at Lucknow. Article 11 pro- 
vided for a seal of the new High Court 
and the custody of the seal Article 14, 
which ig the principal provision for con- 


sideration, provided:— 


1972 

‘44. The new High Court, and the 
Judges and division courts thereof, shall 
sit at Allahabad or at such other places 
in the United Provinces as the Chief Jus- 
tice may, with the approval of the Gov- 
- ernor of the United Provinces, appoint 


Provided that unless the Governor of 
the United Provinces with the concur- 
rence of the Chief Justice otherwise 
directs, such judges of the new High 
Court, not less than two in number, as 
the Chief Courts may from time to time 
nominate. shall sit at Lucknow in order 
to exercise in respect of cases arising in 
such areas in Oudh, as the Chief Justice 
may direct, the jurisdiction and power for 
ae time being vested in the new High 

urt: 


Provided further that the Chief Jus- 
tice may in his discretion order that any 
case or class of cases arising in the said 
areas shall be heard at Allahabad.” 

10. In regard to pending proceed- 
ings, in either of the existing High Courts, 
Art. 16 directed that they would stand 
transferred to the new High Court and 
would be ‘continued as if they had been 
proceedings instituted in that High Court, 
Art, 17 repealed the Letters Patent dated 
March 17, 1866 and the Oudh Courts Act, 
1925 except for the purpose of constru- 
ing or giving effect to the provisions of 
the Amalgamation Order. Finally, Art. 18 
declared that nothing in the Amalgama- 
tion Order would prejudice the applica- 
tion to the new High Court of the Gov- 
ernment of India Act 1935 and the Amal- 
famation Order would have effect subject 
to future provisions that may be made 
with respect to the new High Court by 
any competent legislature or authority. 

1i On January 26. 1950, the Con- 
stitution of India was brought into force 
making India a Union of States with 
Uttar Pradesh as one of the States. By 
virtue of Art. 214 of the Constitution, the 
High Court of Judicature at Allahabad 
constituted by the Amalgamation Order 
was deemed to be the High Court for the 
State of Uttar Pradesh. 


12, The first three questions raise 
fhe point whether upon a true construc- 
tion of Art. 14 of the Amalgamation Order 
the High Court Judges sitting at Luck- 
now are alone competent to exercise the 
Jurisdiction of the High Court in respect 
of cases arising in the areas of Oudh 
specified by the Chief Justice or it is a 
power enjoyed concurrently by them with 
a High Court judges sitting at Allaha- 

ai 2 

13. Certain basic considerations 
need to be made clear first, 

14. 
nature and extent of the jurisdiction en- 
Joyed by a court and the manner in which 
that jurisdiction will be exercised are two 
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distinct matters. There is a catena of 
cases affirming that proposition and two 
of them, where the earlier cases have also 
been considered are Govind Prasad v. 
Pawankumar, AIR 1952 Nag 278 (FB) and 


Calcutta National Bank (in liquidation) v. 


Abhoy Singh Sahela, AIR 1959 Cal 464. 
By jurisdiction is meant the authority 
which a court has to decide matters that 
are litigated before it or to take cogni- 
zance of matters presented in a formal 
way for its decision.* How and where 
the Jurisdiction will be exercised by the 
Judges is governed by the practice and 
procedure prescribed by law and the place 
of sitting appointed for them. 

15. The jurisdiction of the new 
High Court as on the date of the Amalga- 
mation Order is defined by Art. 7. That 
jurisdiction will be exercised in accord- 
ance with a number of other provisions, 
and one of them is Art, 14. Article 14 is 
concerned essentially, with the seat of the 
new High Court and the place where its 
judges will sit. 

16. Article 14 speaks of the new 
High Court and separately of its judges 
and division courts. That is because “the 
High Court” and “the judges” refer to 
two distinct conceptions, One distinction 
is that the term ‘court’ applies to an 
organisation of a permanent nature. The 
court continues even though one or more 
Judges may change. and its identity is not 
altered by a mere change in its composi- 
tion. A fudge is a physical person where- 
as a court is a being in imagination, an 
incorporeal being comparable to a cor- 
poration.** 

17. The seat of the court is the 
place where it transacts its business and 
maintains its office and records. When 
the court sits at more than one place, 
one of those places 1s appointed as its 
principal seat. That is the place where 
the essential control over its business is 
exercised. 


18. At this point, one important 
controversy may be disposed of. Where 
is the principal seat of the new High 
Court situated? Article 14, in its main 
provision, declares that the new High 
Court shall sit “at Allahabad or such 
other places” as may be appointed by the 
Chief Justice with the approval of the 
Governor. Besides, this. the first proviso 
requires that some judges will sit at 
Lucknow. Therefore, the High Court sits 
at Allahabad, at Lucknow and at other 
places appointed by the Chief Justice. It 
sits at all these places. But, its seat at- 
Allahabad is a permanent seat. That 
follows not only from its description in 
Art. 3, namely, the High Court of Judi- 
eature at Allahabad. It follows also from 


* 9 Hals. p. 350, para 822. 
20 Am Jur 2d p. 388, para 3, 
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the necessary implications involved in the 
second proviso to Art. 14. 

: Under that proviso the Chief Justice 
has power to order that a case or class of 
eases which would ordinarily be heard at 
Lucknow should be heard at Allahabad 
instead. He has no power to transfer 
those cases to any other place, not even 
to places appointed by him under the 
main provision of Art. 14. As regards 
Lucknow. as we shall presently show, it 
was never intended to be a permanent 
seat. That leaves Allahabad as the one 
identifiable permanent seat and, there- 
fore, the principal seat of the High Court. 
The word “or” in the main provision of 
Art. 14 must, in our opinion, be 


as “and”. 

19. We shall see consider the 
point raised by the first three questions. 

20. Art, 14 deals with the place 
where the judges will sit to exercise- the 
jurisdiction of the High Court. The juris- 
diction is exercised in respect of cases 
brought to the court from all over the 
State. So far as cases arising in the Oudh 
areas spécified by the Chief Justice are 
` concerned, at least two ‘judges must sit at 
Lucknow hear them. In other’ words, 
such cases must be heard at Lucknow. 
The first proviso to Art. 14 declares that 

judges 2... ..ec cece shall sit at 

Lucknow in arder to exercise in respect 
of cases arising in such’ areas in Oudh as 
the Chief Justice may direct, the jurisdic 
tion and power ........ axes vested in the 
new High Court.” It réquires that judges 
will sit at Lucknow for the purpose of 
hearing cases arising in ithe specified Oudh 
areas, that is the Ouc areas specified 
by the Chief Justice. 


That purpose functions as a detere 
minant fixing Lucknow as the place where 
cases of that category will be heard and, 
therefore. as the place; where the judges 
will sit. When it is ssid that cases of a 
_certain category will be heard at Luck- 
now it is necessarily contemplated that 
all cases of that category will be heard 
at Lucknow and especially so, becausa 
there are no words of exception or limi~ 
tation in the first proviso to exclude any 
cases from that category. The language 
is not “cases arising. in such areas in 
Oudh, as the Chief Justice may 
otber than those filed at Allahabad.” 


. 2L Construed this manner, I 
Is apparent that the proviso in its 
entirety is concerned with the place of 
sitting of the judges. In doing so. it deals 
with the same matter to which the main 
provision of Art. 14 relates. In a 
words. the first proviso operates in a 

cordance with its natural function. it is 
settled now that a proviso is “of neces- 
BIY oirisuciosaeese limited in its operation 
to the ambit of the section which it qualis 


sesesssocccoaes 
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fies.” Lloyds & Scottish Finance Ltd. v, 

Modern Cars & Caravans (Kingston) Ltd, 
1966-1 QB 764 at p. 780. And the proper 
function of a proviso is to except and deal: 
with a case which would otherwise fall 


` within the general language of the main 


enactment. M. & S. M. Rly. v. Bezwada © 


‘Municipality, AIR 1944 PC 71 & Commr, 


of Income-tax v. Indo- Mercantile mae 
AIR 1959 SC 713. That is the gen 
rule. and should be applied unless the 
proviso must plainly be construed as a 
substantive provision operating indepen- 
dently of the main section. Ishwar Lal 
Thakorelal v. Motibhai Nagjibhai. AIR 
1966 SC 459. 


22. The interpretation which we 
give to the first proviso is supported by 
the terms of the second proviso. The 
first proviso, we have said, contemplates 
that all cases arising in the specified Oudh 
areas will be heard at Lucknow. The 
second proviso creates an inroad into 
this rule. It empowers the Chief Justice 
to order that any case or class of cases 
arising in the specified Oudh areas shall — 
be heard at Allahabad. The judges at 
Allahabad will then be empowered to 
hear those cases. The Positive language 
in which the second proviso is expressed 
is significant. Not only does it imply that 
those cases will not. be heard at Luck- 
now, it states in positive terms that they 
will be heard at Allahabad. Language 
in that positive form was necessary to 
confer power upon the judges at Allaha- 
bad- to hear those cases. If the judges af 
Allahabad had already possessed that 
power, it would have been sufficient to 
state merely that those cases: would not 
be heard at Lucknow, 


‘Those cases then, without anything 
more, would: be heard at Allahabad. It 
is also significant that there is no provi- 
sion in Art. 14 empowering the Chief 
Justice to order that a case or class of 
cases arising in the specified Oudh areas 
should not be heard at Allahabad but at 
Lucknow. Such a provision could have 
been possible only if the judges at Allaha- 
bad already enjoyed a concurrent power . 
to hear such cases. This further re-in- 
forces our conclusion that the judges af 
Lucknow are alone competent to hear 
eases from the specified Oudh areas and 
that it.is only the order of the Chief Jus- 
tice under the second proviso which ena- 
bles such cases being heard at Allahabad. 


23. It is desirable to explain that 
when the second proviso speaks: of a case 
being ‘heard’ at Allahabad, it refers not 
merely to the actual hearing of the case 
in the strict sense. of the word but in- - 
cludes the preceding stage of its insHtu- 


> ng by the party and its being entertain- 


ed by the court. All that is comprehend- 
ed with the expression ‘heard’ in the se- 
cond proviso, It must not be forgotten 
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that the Amalgamation Order is an orga- 
nic instrument constituting a judicial 
authority of superior- jurisdiction and, 
therefore, its provisions must be con- 
strued liberally and not in any narrow 
and pedantic sense. In British Coal 
Corpn. v. The King, AIR 1935 PC 158 the 
Privy Council observed:— 

“In interpreting a constituent or 
organic statute, that construction most 
beneficial to the widest amplitude of its 
` power must be adopted.” 


24. We are unable to agree with 
-the observation of Jagdish Sahai, J. in 
Uma Shanker v. State, 1970 All LJ 649 
= (AIR 1971 All 96) (FB) that the second 
proviso must be limited to the actual 
hearing of such cases, and, that their in- 
stitution must be at Lucknow.. It is 
noteworthy that the expression ‘class of 
cases’ in the second proviso suggests that 
the Chief Justice can make an order also 
in respect of such cases which have not 
yet been filed but which may be filed in 
future. If such an order is passed the 
cases covered by it cannot properly be 
instituted at Lucknow but only at Allaha- 
bad for being heard there. 


25. A change in perspective opens 
another approach to the problem before 
us. It proceeds upon a change in em- 
phasis. Instead of treating the entire 
first proviso as dealing with the place of 
sitting of the judges for deciding cases 
from the specified Oudh areas, the proviso 
be considered ag consisting of two 
parts. The first part requires that at 
least two fudges will sit at Lucknow. and 
from this point of view it may be con- 
strued as a proviso to the main provision 
of Art, 14 in the sense that while under 
the main proviso the Chief Justice has the 
discretion to appoint any other - place 
besides Allahabad as the seat of the High 
Court the first proviso overrides that dis- 
cretion by insisting on Lucknow as a 
place of sitting until the Governor other 
wise directs. The second part of the first 
proviso specifies the work which the 
judges at Lucknow will do. 


It ean be described as amounting in 


substance to a statutory allocation of the 
category of cases mentioned there to the 
Judges at Lucknow. It is reasonable to 
infer that such allocation necessarily 
implies that other judges will not do that 
class of work, unless it is also expressly 
allocated to them. In the entire spectrum 
of power conferred upon the High Court 
ranging over diverse cases of different 
categories, open to- classification on the 
basis of innumerable criteria. including 
territorial nexus, subject-matter and 
pecuniary valuation, if out of that entire 
range one category of cases is entrusted 
to specifically determined judges it can 
be clearly presumed that all cases of that 
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‘category have been excluded from. the 


ambit of the jurisdiction of the other 
judges, - s 
26. The second proviso qualifies 


the second part of the first proviso. It 
also deals with cases arising in the speci- 
fied Oudh areas, and provides an excep- 
tion to the rule stated in the second part 
of the first proviso. The effect of read- 
ing the two provisions together is that 
the judges at Lucknow are alone compe- 
tent to hear cases arising in the specified 
Oudh areas except where the Chief Jus- 
tice orders that any such case or class of 
cases shall be heard at Allahabad. 

27. Upon this analysis, Art 14 
can be broadly divided into two provi- 
sions, one providing for the place of sit- 
ting of the judges and the other specify- 
ing the category of cases which will be 
heard by them. As we have shown in 
their action they lead us to the same 
conclusion to which we are compelled by 
the analysis effected earlier. 

28. Besides the express language of 
Art. 14, there are other considerations 
also which persuade us to that conclu- 
sion. In the division of work among the 
judges at Allahabad and at Lucknow, 
there will generally be a judge or a Divi- 
sion Bench at each of the two seats en- 
trusted contemporaneously with work of 
identical jurisdiction, If the judges at 
Allahabad have concurrent jurisdiction 
with the judges at Lucknow in respect 
of cases from the same areas, then in the 
matter of filing and arguing fresh peti- 
tions and appeals a litigant from those 
areas is put in a position where he can 
choose his judge That is a- situation 
which arises where in the same court 
more than one judge or Division Bench 
exercises identical jurisdiction, identical 
in point of pecuniary valuation, subject- 
matter and territorial limits and other 
controlling criteria.- The litigant will be 
in a position to decide whether he should 
file his case before the judge at Allaha- 
bad or the judge at Lucknow. It is a 
situation which. in our opinion, should 
not be ordinarily encouraged. To permit 
a litigant as a general rule to choose his 


- fudge from among judges in the same 


court would tend to introduce confusion 
in the working of the court, 

It would give rise to an unseemly re- 
flection on individual judges, thus impair~ 
ing the reputation of the judicial system, 
and, therefore, endangering its effective- 
ness. Whether a case should be heard at 
Lucknow or at Allahabad has been ad- 
visediy left by the Amalgamation Order 
to responsible authority and not to the 
litigant. eases from the specified 
Oudh areas are intended to be heard at 
Lucknow. Any variation or exception to 
that rule has been left immediately to 
the Chief Justice, and ultimately in the 
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Tast resort to the Governor who can 
abolish the seat at Lucknow altogether. 
The judicial organisation is constituted 
by considerations of public policy. and 
public interest. Its form and features, 
its present variants and potential change 
are matters entrusted to public function- 
aries. The self-interest of an individual 
litigant is wholly antithetical to the pri- 
macy of those considerations. 


29. The rejection of the theory of 
a@ concurrent power also avoids the confu- 
sion which could arise where in a civil 
case cross appeals are filed against the 
game decree. one appeal being filed at 
Allahabad and the other at Lucknow, or 
in a criminal case where some of the ac- 
cused file an appeal at Allahabad while 
the co-accused do so at Lucknow. 


30. In framing the Amalgamation 
Order and shaping its provisions, both 
history and policy have apparently played 
their part. It was probably considered 
necessary to avoid the considerable in- 
convenience and hardship which would 
have been occasioned in 1948 by the 
sudden and complete disappearance of a 
judicial forum of superior jurisdiction to 
Htigants accustomed to having their cases 
heard at Lucknow and to the livelihood 
of a Bar which had so far derived its 
prosperity from that judicial forum. It 
was perhaps thought appropriate that a 
transitory provision should be included 
se reduce that inconvenience and hard- 
ship. 


31. It has been submitted that the 
concept of separate territorial jurisdiction 
In individual judges is unknown. We are 
referred to Entry 78 of List I of the 
Seventh Schedule to the Constitution 
which speaks of “constitution and organi- 
sation (including vacations) of the High 
Courts ........-.-. ” and to Entry 3 of List IT 
of that Schedule which speaks of “admin- 
istration of Justice”. It is urged that 
territorial jurisdiction in respect of cases 

a matter relating to the constitution 
and organisation of the High Court as a 
whole and cannot be conceived of in rela~ 
tion to individual judges. In this connec- 
tion, our attention has also been drawn to 
Arts. 227, 230 and 231 of the Constity- 
tion. We are unable to accept that that 
result flows from the provisions men- 
tioned above. We are concerned here 
with the specific provisions of Art. 14 
and, in our opinion, they reasonably lead 
fo the conclusion to which we have come. 


32. We may point out that Arti- 
cle 14 is not unique in the history of the 
Judicial system of this country. Already 
earlier, the Letters Patent of 1916 which 
established a High Court in the newly 
constituted province of Bihar and Orissa 
contained Cl. 35, providing that judges of 
the High Court would visit the Division 

ae 
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of Orissa. “in order to exercise in res- 
pect of cases arising in that Division, the 
jurisdiction and power ........n..- vested in 
the said High Court” and further that. 
“the said High Court shall have 
power from time to time to make rules, 
ESSE. for declaring what cases or class 
of cases arising in the Division of Orissa 
shall be heard at Patna and not in that 
Division and that the Chief Justice may, 
in his discretion, order that any particular 
case arising in the Division of Orissa shall 
be heard at Patna or in that Division.” 


33. So also, the High Court af 
Rangoon was established by the Letters 
Patent of 1922 for the province of Burma, 
Chief Court of Lower 


Court of Upper Burma. and CL 41 of the 
Letters Patent provided that 


“One or more judges of the High 
Court of Judicature at Rangoon, as the 
Chief Justice may from time to time 
direct, shall sit at Mandalay in order to 
exercise in respect of cases arising in 
such areas in Upper Burma as the Gov- 
ernor of Burma-in-Council may direct 
the jurisdiction and power ......... vested 
in the said High Court provided that the 
Chief Justice. may, in his discretion, 
order, that any particular case arising in 
the said areas in Upper Burma shall be 
tried in Rangon,” 


34. Subsequently, similar provi- 
sion has been made by the Bombay Re- 
organisation Act. 1960. While the Princi- 
pal seat of the Bombay High Court is at 
Bombay, Section 4 of the Act requires a 
number of judges to sit at Nagpur to ex- 
ercise jurisdiction in respect of cases 


arising in the districts specified in that 
section, 
35. We shall now examine the 


cases decided by this Court which touch 
upon the interpretation of Art. 14 of the 
Amalgamation Order, ` 


36. Within two months of the 
Amalgamation Order being passed, this 
Court was called upon in Saghir Ahmad 
v. Rex, AIR 1949 All 190 to consider 
whether an application under Section 491 
of the Code of Criminal Procedure by a 
detenu, who was a resident of district 
Kheri, could be made at Allahabad or at 
Lucknow. Bind Basni Prasad, J. refer- 
red to Notification No. 6103 dated July 
26. 1948 issued by the Chief Justice 
directing that the judges sitting at Luck- 
now would exercise the j ctlon and 
power vested in the High Court and held 
that since the case arose In an area of 
Oudh the application should have been 
made at Lucknow and could not be entere 
tained at Allahabad, 
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37. To the same effect. Wanchoo, 
J. held in Hola Ram v. State, AIR 1950 
All 485 that an application under S. 526 
of the Code of Criminal Procedure for 
the transfer of a case pending before a 
subordinate court in Lucknow to a sub- 
ordinate court at Allahabad, being a case 
arising in an area in Oudh, should be 
made to the judges sitting at Lucknow, 
and the judges sitting at Allahabad had 
no power to entertain the application. 


38. In M. A. Jalil v. Rex, ATR 
1952 All 550 two revision applications filed 
before the High Court at Allahabad, 
against appeals dismissed by the Sessions 
Judge of Bareilly, were transferred to 
the judges sitting at Lucknow. While 
holding that there was no power in the 
judges sitting at Lucknow to hear the 
revision applications, which properly 
could only be heard. at Allahabad. Misra 
and Kaul, JJ.. pointed out that the fudges 
sitting at Lucknow could exercise juris- 
diction and power in respect of cases 
arising in such areas in Oudh as the Chief 
_ Justice directed while the Judges sitting 
at Allahabad exercised jurisdiction and 
power in respect of cases arising in the 

ing areas of the United Provinces. 


38. Then followed Bisheshwar 
Nath Bhatnagar v. State, AIR 1954 All 28 
where the applicant applied to this Court 
for the transfer of a case from the Judi- 
cial Magistrate, Hardoi to a Magistrate 
at Allahabad. -The application was pre- 
sented at Allahabad and Mukerjee, J. 
held that as the application was made in 
a case pending at Hardoi, which fell 
within the jurisdiction: of the Judges 
sitting at Lucknow, the application could 
not be entertained at Allahabad. 

j 40. So far, it is ciear, the view 

taker by the judges of this Court reco- 
gnised an exclusive power in the judges 
sitting at Lucknow to hear cases arising 
in the specified areas of Oudh. 

41, That view was challenged in 
the Union of India v. Chheda Lal 
Ramautar, AIR 1958 All 652 (FB) an ap- 
peal against a decree of the civil Judge, 
Barabanki in a civil suit. The district of 
Barabanki being an area in Oudh over 
which the judges at Lucknow exercise 
jurisdiction, a memorandum of appeal 
against that decree should have been pre- 
sented before the judges at Lucknow. It 
was presented to the Court at Allahabad. 
The question arose whether the judges at 
Allahabad could entertain the appeal. The 
matter was referred to a Full Bench, and 
the learned judges expressed the view 
that the memorandum of appeal had been 
properly filed at Allahabad. Mootham, 
C. J. and A. P. Srivastava, J.. two of the 
learned Judges, held that in respect of 
cases arising in the specified Oudh areas 


- not only the Judges at Lucknow but also 
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the judges at Allahabad could exercise 
jurisdiction. That conclusion proceeded, 
it appears, from the impression that @ 
contrary construction of the first proviso 
to Art. 14 would result in splitting up the 
High Court into two Courts and that was 
a result wholly opposed to the very ob- 
ject of the Amalgamation Order and to 


_Art, 214 of the Constitution providing for 


e single High Court in the State. 

The third learned Judge, Raghubar 
Dayal, J.. agreed that the memorandum 
of appeal had been properly filed at 
Allahabad, but he proceeded on the view 
that as the presentation of every appeal 
was to the new High Court, whether it 
be at Allahabad or at Lucknow, the pre- 
sentation of an appeal before a Bench af 
Allahabad, not competent to entertain it, 
was a mere irregularity and could not 
amount to presentation to a Court having 
no jurisdiction. He confined himself to 
the validity of the presentation of the 
memorandum of appeal. and while hold- 
ing that it was properly presented at 
Allahabad did not further hold that the 
further jurisdiction of the High Court 
could be exercised in respect of the ap- 
peal by the judges at Allahabad. 


42. Now, with profound respect 
to Mootham, C, J. and A. P. Srivastava, 
J.. we are unable to subscribe to the view 
that if cases arising in the Oudh areas 
are to be heard at Lucknow alone it 
would in effect result in splitting up the 
High Court into two Courts. From the 
provisions of the Amalgamation Order al~ 
ready set out, it is clear that there is only 
one High Court, with one seal, one Chief 
Justice and a single body of judges, and 
a single code of rules and orders relat- 
ing to practice and procedure which, ex- 
cept for a few transitional provisions 
operates in respect of the entire Court. 
The ‘jurisdiction defined by Art. 7 vests 
in the entire body of judges, It is a juris- 
diction enjoyed by every judge of the 
High Court and extends to cases 
throughout the territories of the State. 
Where that jurisdiction will be exercised 
is a matter determined under Art. 14 It 
may be exercised at Allahabad or it may 
be exercised at Lucknow or at any other 
place appointed by the Chief Justice 
under Art 14. But wherever exercised 
it is’ exercised by a judge, who equally 
with all the other judges. represents the 
High Court. 

The judges at Lucknow are part of 
the same High Court as those at Allaha- 
bad. Whether the judge sits at Allaha- 
bad or at Lucknow, he remains a Judge 
of the same High Court. A judge sitting 
at Lucknow may sit at Allahabad and vice 
versa. It ig only the work entrusted to 
him at the two places which will differ. 
A judge of the High Court at Lucknow 
will hear cases arising in the specified 
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areas of Oudh except cases transferred to 
Allahabad. while a judge at Allahabad 
will exercise jurisdiction in respect of all 
remaining cases. The writ of the High 
Court runs throughout the territories of 
the State, and the law laid down whe- 
ther by the Judges at Lucknow or the 
Judges at Allahabad is binding on 
throughout the State, the Judges and the 
lay public alike. 

43. The High Court is a new High 
Court constituted by the Amalgamation 
Order. It cannot be identified with the 
erstwhile High Court at Allahabad or 
with the erstwhile Oudh Chief Court. The 
former High Court and Chief Court were 
abolished with the repeal of the Letters 
Patent and the Oudh Courts Act by Arti- 
cle 17 of the Amalgamation Order. A new 
High Court came into existence with its 
own distinct identity. a new seal and a 
new body of judges whose jurisdiction 
and power, and practice. and procedure, 
are spelled out by the Amalgamation 
. Order. The Letters Patent and the Oudh 
Courts Act are no longer operative pro- 
visions, they can be referred to only for 
the purpose of construing or giving effect 
to the Amalgamation Order. The Amal- 
gamation Order contains the operative 
provisions. The Letters Patent and the 
Oudh Courts Act. have now passed into 
44. The submission that two High 
Courts are created in the State cannot be 
sustained also when regard is had to the 


instability inherent in the arrangement . 


provided by the first proviso to Art. 14. 
The Judges at Lucknow hear cases aris- 
ing in such areas in Oudh as the Chief 
Justice directs. It is open to the Chief 
Justice to reduce the areag from time to. 
time. Cases arising in the areas so re- 
moved can no longer be heard at Luck- 
now. They will be heard at Allahabad 
or at any other place appointed under the 
main provision of Art. 14. A stage may 
be reached in the process of reduction 
where one area of Oudh alone may re- 
main with the judges sitting at Lucknow. 
There is also power in the Chief Justice, 
by virtue of the second proviso, to in- 
creasingly order that classes of cases aris- 
ing in the Oudh areas shall be heard at 
Allahabad. Finally, the arrangement that- 
some judges must sit at Lucknow may be 
abolished altogether by the Governor with 
the concurrence of the Chief Justice, 
45. Upon these considerations, we 
find ourselves unable to agree with the 
majority view taken in Chheda Lal 
Ramautar, AIR 1958 All 652 (FB) (supra). 
The correctness of that view was doubted 
by one of the learned judges, Jagdish 
Sahai, J., constituting the Full Bench 
which decided 1970 All LJ 649 = (AIR 
2971 All 96) (FB). Although the obser- 
vations made by him are obiter and his 
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reasons may differ in some respect from 
those which have appealed to us. he also 
reached the conclusion that the judges 
sitting at Lucknow are alone competent 
to exercise jurisdiction in respect of cases 
arising in the specified Oudh areas except 
where a case or class of cases was trans~ 
ferred to Allahabad. 


46. The Patna inter- 
preting Cl. 35 of its Letters Patent. which 
bears close similarity to the provisions of 
Art. 14 of the Amalgamation Order, held 
in Rajendra Prasad v. Gopal Prasad, AIR 
1931 Pat 61 that a revision application 
against the order of the subordinate judge 
of Cuttack could not be heard by a judge 
sitting at Patna. a 


47. The question next is whether 
a case which can be heard by the judges 
at Lucknow is liable to be summarily. 
dismissed if presented. before the judges 
at Allahabad. We have already said that 
the judges, whether they sit at Allaha—- 
bad or at Lucknow, are judges of the 
game High Court. When such a case is 
presented before the judges at Allahabad 
it is not presented to a Court without 
jurisdiction. Its-presentation before the 
judges at Allahabad is a mere irregulari- 
ty. The proper procedure would be for 
the judges at Allahabad to return the 
case for filing before the judges at Luck- 
now, and where the case has been mis- 
takenly or inadvertently entertained at 
Allahabad to direct the High Court office 
to transmit the papers of that case of 


48. ~° We, therefore, answer the first 
three questions as follows: 

Question No. 1: A case falling within 
the jurisdiction of the judges at Lucknow 
should be presented at Lucknow and not 
at Allahabad, 


Question No. 2: However, if such a 
case is presented at Allahabad the judges 
at Allahabad cannot summarily dismiss 
it only for that reason’ The case should 
be returned for filing before the judges 
at Lucknow, and where the case has been 
mistakenly or inadvertently entertained 
at Allahabad a direction should be made 
to the High Court office to transmit the 
papers of the case to Lucknow. . 


Question No. 3: A case pertaining to 
the jurisdiction of the judges at Lucknow 
and presented before the judges at Allaha- 
bad cannot be decided by the judges at 
Allahabad in the absence of an order con- 
templated by the second proviso to Arti- 
cle 14 of the U, P. High Court (Amalga- 
mation) Order, 1948: - 


49. We now turn to the fourth. 
question. What is the meaning of the 
expression “in respect of cases arising in 
such areas in Oudh” in the first proviso to 
Art. 14 of the Amalgamation. Order? 
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50. The expression 
“cases”. What is a case” has not been 
defined. Where it occurs in Art. 14, hav- 
ing regard to the context it is clear that 
it must be unde as a proceeding 
which is intended to attract the jurisdic- 
tion of the Court. A case is a formal 
legal proceeding instituted in a court of 
law for the enforcement or prosecution 
of a right of the suitor, the efforcement 
of an obligation binding another in favour 
of the suitor, the redress or prevention of 
a wrong, or the punishment of a public 


offence. 

5L Mr. Justice Brandeis of the 
United States Supreme Court, in Tutun 
v. United States, (1925) 70 L Ed 738 = 
270 US 568 explained:— 

“Whenever the law provides a re- 
medy enforceable in the courts according 
to the regular course of legal procedure, 
and that remedy is pursued, there arises 

. & case.” 

52. As a remedy under the civil 
Taw. a case is a proceeding in a civil court 
in which the jurisdiction of the Court is 
invoked for the determination of some 
claim or a legally Bie S. S. 
Khanna . J. Dillon, AIR 1964 SC 497. 

53. a the criminal law, a case 
ordinarily means a proceeding for the 
prosecution of a person accused of having 
committed an offence. Bhimappa v. 
Laxman. AIR 1970 SC 1153, 

54. It is evident that a petition 
under Art. 226 of the Constitution also 
constitutes a case for the purpose of Arti- 
cle 14 of the Amalgamation Order. 

55. A contention has been raised 
that the judges sitting at Lucknow ere 
not competent to exercise the jurisdic- 
tion conferred by Art. 226 of the Con- 
stitution. It is urged that when the first 
proviso to Art. 14 declares that the judges 


at Lucknow shall exercise “the jurisdic- . 


tion and power for the time being. vested 
in the new High Court” those judges are 
limited to the jurisdiction and power re- 
siding in the new High Court on the date 
of the Amalgamation Order. The ex- 
pression “for the time being”, it is con- 
tended. refers to that point of time and 
is confined to it. It is urged that Arti- 


cle 225 of the Constitution confines the © 


judges to the powers exercised by them 
before the Constitution came into force. 
Therefore. it is said the judges at Luck- 
now enjoy no greater power than they 
did when they first sat under the Amalga- 
mation Order. The contention, in our 
opinion. ignores ` important and funda- 
mental consideration, 
The Amalgamation Order, as we have 
observed,.is an organic instrument and 
ust be construed accordingly. It must 
be taken to refer to jurisdiction not only 
exercisable immediately before it came 
„Hinto force but also to jurisdiction. which 
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could be conferred on the High Court in 


‘the future even though not within the 


possible contemplation. of those who 
framed the Amalgamation Order. The 
ambit and extent of jurisdiction in the 

Court is necessarily open to change 
and variation Existing jurisdiction can 
be curtailed, it can also be enlarged. 


` Art. 226 of the Constitution is an ex- 


ample of further jurisdiction. 

56. In National Sewing Thread Co. 
Ltd. v. James Chadwick and Bros, AIR 
1953 SC 357 the Supreme Court consider- 
ed a similar argument in respect of Sec- 
tion 108. Government of India Act, 1915 
which declared that each High Court 
could provide for the exercise by its 
judges and division courts of the original 
and appellate jurisdiction vested in the 
Court. It observed:-— 

“It is thus difficult to accept the 
argument that the power vested in the 
High Court under sub-section (1) of Sec- 
tion 108 was a limited one, and could 
only be exercised in respect to such juris- 
diction as the High Court possessed on 
the date when the Act of 1915 came into 
force. The words of the sub-section 
“vested in the court” cannot be read as 
meaning “now vested in the court” It 
is a well-known rule of construction that 
when a power is conferred by a statute 
that power may be exercised from time 
to time when occasion arises unless a con- 
trary intention appears. This rule has 
been given statutory recognition in Sec- 
tion 32, Interpretation Act. The purpose 
of the reference to Section 108 in CL 15 
of the Letters Patent was to incorporate 
that power in the charter of the Court 
itself, and not to make it moribund at 
that stage and make it rigid and inflexi- 
ble. We are therefore. of the opinion 


- that Section 108 of the Government of 


India Act, 1915 conferred power on the 
High Court which that court could ex- 
ercise from time to time with reférence 
to its jurisdiction whether existing at the 
coming into force of the Government of 
India Act. 1915 or whether conferred on 
it by any subsequent legislation.” 

The first proviso to Art. 14 employs the 
expression “for the time being”. and it 
appears to us that what is intended is 
“from time to time.” In other words, 
when a question arises as to the jurisdic- 
tion and power of the High Court at any 
point of time, the range of jurisdiction 
and power at that point of time must be 
considered, whether it may have ex- 
panded or contracted since the framing 
of the Amalgamation Order. It is 
now well accepted that the language of a 
statute is generally extended to new 
things, which were not known and could 
have been contemplated. when the Act 
was passed, when the Act deals with a 
genus and the things which afterwards 
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comes into existence is a species of it. 

axwell on the Interpretation of 
Statutes: 12th Edn. p. 102). We are 
therefore, of definite opinion that the 
judges at Lucknow are competent to 
exercise jurisdiction under Art. 226 of 
the Constitution. What are the limita- 
tions within which they may do so will 
be considered presently. 


57. What is true of a petition 
under Art. 226 in this regard is also true 
of a petition under Art. 227 or 228 of the 
Constitution. Both petitions can be desc- 
ribed as cases for the purposes of Art. 14 
of the Amalgamation Order: And a peti- 
tion for a Certificate under Art. 132. Arti- 
cle 133 or Art. 134 of the Constitution is 
merely gn extension of the case decided 
by the High Court from which an appeal 
is proposed to the Supreme Court. 


58. In our opinion, all such ‘cases’ 
are comprehended within the scope of 
Art. 14 of the Amalgamation Order. 


59. We must now examine the 
question: Where can a case be said to 
“arise” for the purposes of the first -pro~ 
viso to Art. 14? A case arises at the 
place, where it originates, where it spr- 
ings up or is born. A civil case arises 
where the cause of action wholly or in 
part arises. A criminal case arises where 
the offence has been committed. In the 
case of a petition under Art. 226 of the 
Constitution. various situations may arise. 
Where. the validity of legislation or a 
statutory order is challenged by the peti- 
tioner the case arises where the legisla- 
tion or statutory order affects or threa- 
tens to affect the rights of the petitioner. 
Where a statutory duty is sought to be 
enforced by a writ in the nature of 
mandamus., it is the place where the per- 
formance of the duty will affect his rights, 


where a writ in the nature of prohibition - 


or certiorari is claimed, it is the situs of 
the rights and obligations affected by the 
impugned order or proceeding. In the 
case of a writ in the nature of habeas 
corpus, it is the place where the subject 
is unlawfully or unjustifiably detained: 
Where a writ in the nature of quo war- 
ranto is applied for, it is the place where 
the office said to be usurped is located. 


60. There may be cases where an 
original order made in favour of the peti- 
tioner has been reversed or modified on 
appeal or revision. On the other side, 
there may be cases where the original 
order has been confirmed by the appel- 
late or revisional order. In either event, 
when a writ is claimed against the ap- 
pellate or revisional order, the case must 
be said to arise where. the petitioner’s 
-right originally arose, that is the right 
which was adjudicated upon by the ori- 
ginal order. It is that right which he 
pursues throughout the original proceed- 


A.LRB. 


ing, the appellate. proceeding and there- 
after in the High Court. It matters not 
that the original order has merged in the 
appellate court. The petition arises at the 
place where the right of the petitioner 
first arose: 


61. Where an original civil or cri- 
minal proceeding arises in a specified 
Oudh area and it is transferred for trial 
to a court outside the specified Oudh areas 
an appeal or revision against the judg- 
ment, order or decree of the latter court 
will still lie before the Judges at Luck- 
now. That is plainly because the cause 
of action arose or the offence committed 
in the specified Oudh areas. Correspond- 
ingly. where the original civil or criminal 
proceeding arises outside the specified 
Oudb areas and it is transferred for trial 
to a court within a specified Oudh area, 
the appeal or revision from the trial court 
rai would lie to the judges af 

a 


62. We are unable to agree with 
the view adopted in Uma Shankar, 1970 
AN LJ 649 = (AIR 1971 All 96) (FRY 
(supra) that the place where a case can 
be said to arise has to be determined by 
reference to the stage of the case when 
the jurisdiction of the High Court is in- 
voked, and that if the ultimate or appel- 
late order was passed by an authority 
within a specified Oudh area the judges 
at Lucknow would have jurisdiction even 
though the controversy originally arose, 
and the original order was made by an 
authority outside the specified Oudh 
areas. In our opinion, it would not be 
correct to say that in all cases the case 
arises where the order impugned before 
the High Court was passed. In most 
cases where an appeal or revision lies to 
the State Government, the impugned . 
order would be made at Lucknow. In 
all guch cases, then, if the view taken 
in Uma Shanker (supra) is accepted, a 
writ petition filed in the High Court 
would arise at Lucknow. To accept that 
would be to reduce the -words “arising in 
such areas in Oudh” to comparative in- 
significance because what was compre- 
hended as applying to several areas in 
Oudh is now confined to Lucknow alone, 
On that view, hardly any writ petition 
would arise anywhere except Lucknow. 


63. An extreme contention before 
us is that a case ‘must be said to arise in 
the High Court because it is filed there, | 
The case filed before the judges at Luck- 
now, it is said, arises at Lucknow be- 
cause it is presented there. The argu- 
ment moves in a circle. The case arises . 
at Lucknow because it is filed before the 
judges at Lucknow. and it is filed before 
the judges at Lucknow because ‘it arises 
at Lucknow. The contention must clears 
ly be nepatived, 
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64. The observations made by us 
on the question where a case can be said 
to arise apply, where relevant, to civil 
and criminal cases, and to petitions under 
Art. 226 and Art. 227 of the Constitution. 
A petition for a certificate under Art. 132, _ 
Art. 133 or Art. 134 and a petition under 
Art, 228 arise where the case out of which 
they stem can be said to have arisen. 

65. At this stage, one other con- 
fention may be noticed. It is that the 
fudges at Lucknow are competent to hear 
all petitions under Art. 226 regardless of 
the area from which they arise The 
submission proceeds on the argument that 
Art. 226 confers jurisdiction to issue 
directions, orders or writs throughout the 
territories in relation to which the High 
Court exercises jurisdiction, and as the 
fudges at Lucknow exercise the jurisdic- 
tion of the High Court they are com- 
petent to hear writ petitions arising from 
any place within the State. A misconcep- 
tion vitiates the argument. Article 226 
cannot be invoked here. It is concerned 
with the jurisdiction of the High Court. 


It does not concern itself with the 
work to be done by individual judges 
sitting at different places. Which judge 
will exercise jurisdiction in respect of 
which case will depend not upon the 
terms of Art. 226 but upon the internal 
regulation of the business of the High 
Court, and that matter is governed by 
the provisos to Art. 14 of the Amalgama- 
tion Order and the powers of the Chief 
Justice under the Rules of Court. In 
other words, whether the judges at Luck- 
now are competent to exercise jurisdic- 
tion under Art. 226 in a particular case 
will depend upon whether the case can 
be said to arise jin the specified Oudh 
areas and has not been ordered by the 
Chief Justice to be heard at Allahabad. 


66. In our opinion, when the first 
proviso to Art. 14 of the Amalgamation 
Order declares that the judges sitting at 
Lucknow will exercise the jurisdiction 
and power of the High Court “in respect 
of cases arising in such areas in Oudh”, 
reference is intended to legal proceed- 
ings instituted before the judges sitting 
at Lucknow and having their origin, in 
the sense explained above, in those areas 
in Oudh, 


67. We answer the fourth question 
accordingly. 
68. The fifth question need not 


detain us long. Writ Petition No. 5833 of. 
1971 prays for a writ in the nature of 
certiorari against the orders of the 
Deputy ‘Director of Consolidation, Bareil- 
ly and the Director of Consolidation, 
U. P.. Lucknow. Upon a perusal of the 
writ petition, we find that the dispute 
relates to rights in agricultural land 
situated in the district of Shahajahanpur. 
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Applying the rule laid down by us, there 

no escape from the conclusion that the 
case must be said to arise in that dis- 
trict. In no sense can it be said to arise 
in an area in Oudh We hold that the 
writ petition cannot be entertained. heard 
and decided by the Judges sitting at 
Lucknow. The fifth question is answer- | 
ed accordingly. 

69. While concluding. we may 
point out that we express no opinion on 
the validity of the notifications issued 
from time to time by the Chief Justice 
under the Amalgamation Order. No argu- 
ment was addressed to us in that respect, 
and we do not consider it appropriate 
here to express any opinion in the 
matter. 


70. Let the papers of these peti- 
tions be laid before the Bench concerned 
he our opinion on the questions refer- 
re 

S. N. DWIVEDI, J.:-— 71 I 
agree with the majority opinion on ques- 
tions 4 and 5. But I regret I am unable 
to concur with the majority opinion on 
questions 1 to 3. 

72. What does the second part of 
CL 14 of the U. P. High Court (Amalga- 
mation) Order, 1948 (hereinbelow called 
the Order) mean? Two different sugges- 
tions have been made at the bar one, it 
carves out an exclusive territorial juris- 
diction for the Judges sitting at Lucknow 
over cases arising in the Oudh area; the 
other, the Judges sitting at Allahabad 
have territorial jurisdiction over the en- 
tire State so that they have concurrent 
territorial jurisdiction over the cases 
arising in the said area. 

73. Clause 14 reads:— 

“The new High Court, and the Judges 
and division Court thereof, shall sit at - 
Allahabad or ‘at such other places in the 
United Provinces as the Chief Justice 
may, with the approval of the Governor 
of the United Provinces, appoint; 

Provided that unless the Governor of 
the United Provinces with the concur- 
rence of the Chief Justice, otherwise 
directs, such Judges of the new High 
Court, not less than two in number, as 
the Chief Justice may, from time to 
time, nominate, shall sit at Lucknow in ` 
order to exercise in respect of cases 
arising in such areas in Oudh, as the 
Chief Justice may direct, the jurisdiction 
and power for the time being vested in 
the new High Court; 

Provided further, that the Chief Jus- 
tice may in his discretion order that any 
ease or class of cases arising in the said 
areas shall be heard at Allahabad.” 

74. The language is simple. The 
words are familiar. So are several rules 
of interpretation, But familiarity often 
makes them inert and uncertain guides. 
To begin with, take that cliche; ‘find 
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out the intention of the law-maker’. Once 
upon a time, people believed that their 
laws were given to them by a single and 
absolute law-giver. Then there could not 
have been much difficulty in discovering 
his intention. But these days are gone- 
by. In modern times a statute is in truth 
not made that way. There is incoherence 
between appearance and reality. It is 
still supposed in theory that the statute 
derives its existence from the uncontrol- 
led will of the law maker. But in reality 
the ultimate shape of the statute is deter- 
mined, by the resultant of the divergent 
pulls and pressures exercised by conflict- 
ing social, economic and various other 
interests. . , 

The statute is becoming more and 
more an instrument of the governmental 
reconciliation of those conflicting interests 
or of their compromises and agreements 
or of the translation of their unresolved 
conflict from the law-maker to the Courts. 
So that the rule: ‘find out the intention 


of the law-maker’, truly implicates the- 


tule: “comprehend the divergent pulls 
and pressures of the conflicting interests. 
Until you have done. that, the words of 
the statute will not reveal their inmost 
thoughts to you. They will sit self-shut 
and taciturn. It is well to remember the 
warning of Justice Frankfurter: “There 
is no surer way to misread a document 
than to read it literally.” (Massachusetts 
Bonding and Insurance Co. v. United 
States, (1956) 352 US 128 at p. 138). 


75. To return to the Order, to 
understand the story of the pulls and 
pressures of the conflicting interests 
which had played a role in the making 
of the Order- is to discover the true mean- 
ing of the whole CL 14.. 

l 76. The Order was promulgated 
by the Governor-General under Sec. 229 
of the Government of India Act, 1935. It 
»was published on some day in July, 1948. 
Before that date, there were two High 
Courts in the United Provinces of Agra 
and Oudh; one for the area outside Oudh, 
and the other for Oudh The former 
- was named the “High Court of Judicature 
at Allahabad”: the latter the 'Chief Court 
of Oudh’, Their territorial jurisdictions 
were separate and exclusive. But the 
High Court had a more mafestic emana- 
tion. a larger territory. a longer history 
and a higher reputation than the Chief 
Court. Accordingly, it may reasonably 
be presumed that the High Court through 
its Chief Justice must have pressed for 
more privileges and advantages for the 
Judges at Allahabad as a condition to its 
agreeing to the unification of two Courts, 

TT. True, there is before us no ac- 
count of the divergent pulls and pres- 
sures exercised by the High Court and 
the Chief Court. But the Order itself 
furnishes le proof of it, one, 
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although the High Court and the Chief 
Court are amalgamated into a new High 
Court like two Corporations into a new 
Corporation, the New High Court is 
named after the old High Court. It is 
called the. ‘High Court of Judicature at 
Allahabad.’ (See Cl. 3). Two, the Chief 
Justice of the old High Court; and not the 
Chief Judge of the Chief Court, shall be 
the Chief Justice of the new High Court 
even though the Chief Justice became a 
Judge later than the Chief Judge (See 
CL 5 (1)). Three, the permanent Judges 
of the old High Court shall rank senior 
to the permanent Judges of the Chief 
Court even though they were appointed 
Judges later than the Judges of the Chief 
Court (See CL 5 (2)). Four, the practice 
and procedure in the old High Court 
shall be the practice and procedure of the 
new High Court. But the Chief Justice 
may order that the practice and procedure 
in the Chief Court shall be the practice 
and procedure for the Judges sitting 
at Lucknow.. (See Clause 9). Five, 
the law regarding the custody of 
the seal of the new High Court shail 
be the law prevailing in the old High 
Court (See Cl. 11 (2)). Clause 4 of the 
Letters of Patent of the old High Court 
provided that the seal would be kept in 
the custody of the Chief. Justice. So the 
seal of the new High Court will be in the 
custody of the Chief Justice. who mostly 
sits at Allahabad. Six, the law of the 
dld High Court -relating to the form of 
writs and processes shall be the law of 
the new High Court (See clause 12), 
Seven, the law of the old High Court re- 
lating to the powers of the Chief Justice, 
single Judges and Division Courts shall 
be the law of the new High Court (See 
clause 13). Eight, the law of the old 
High Court relating to appeals to’ the 
Privy Council and the Federal Court shall 
be the law of the new High Court (See 
clause 15). Nine, the right of audience in 
the new High Court shall be regulated ac 
cording to the principles prevailing in the 
old High Court (See clause 8 (2) ). 


78. To sum up, in nine important 
matters the old High Court succeeded in 
leaving its own impress on the new High 
Court. On the other hand, the Chief 
Court came out a loser in the bargain. 
The second and third parts of clause 14 
demonstrate that for the Chief Court, 
Lucknow is granted the -solatium: of hav- 
ing at least two Judges of the New High 
Court. They shall sit at Lucknow. But 
their powers are limited. They will not 
exercise jurisdiction over the entire pro- 
vince or even over the entire Oudh. The 
exercise of their powers is confined to 
eases arising in such areas in Oudh as the 
Chief Justice may direct. Again, their 
power is liable to further limitation. The 
Chief Justice may take out classes of 
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cases arising in the areas in Oudh which 
have been allotted to them and direct that 
those cases should be heard at Allahabad. 
Lastly, the Chief Justice and the Gov- 
ernor may conjointly abolish the seat of 
the new High Court at Lucknow. So in 
contrast with its seat at Lucknow, the seat 
of the new High Court at Allahabad in 
an enduring feature of the Order. 


79. In the Amalgamation of the 
two companies into a new company, the 
bigger one generally secures the lion’s 
share at the expense of the smaller one. 
It is accordingly no wonder that the old 
High Court at Allahabad should have se- 
cured for its successors at Allahabad a 

referred position in the constitution of 

he new High Court. I have already 
given nine instances in support of this 
inference. Here is one more instance. 
The old High Court had no original civil 
jurisdiction. The Chief Court, was, how- 
ever vested with such jurisdiction. It 
could entertain suits of the valuation of 
Rs. 5 lakhs and over. By virtue of 
clause 7(1) of the Order. the new High 
Court at Allahabad will now have origi- 
nal civil jurisdiction over suits of the 
said valuation. 

80. While construing clause 14, it 
Is necessary to bear in mind to preferred 
position scheme of the Order. 

8L As will appear later, a stereos- 
copic study of Clauses 7(1) and 14 is es- 
sential for a correct understanding of 
_ clause 14. Clause 7(1) is in these words: 

“The new High Court shall have, in 
respect of the whole of the United Pro- 
vinces, all such - original, appellate and 
other jurisdiction as. under the law in 
force immediately before the appointed 
day, is exercisable by either of the exist- 
ing High Courts.” 

(emphasis added} 


82. Clause 7(1) confers jurisdiction 
on the new High Court. It defines the 
jurisdiction of the new High Court with 
respect of territory as well as subject- 
matter. Its territorial jurisdiction extends 
over the entire province (now the State). 
The first limb of the first part of Cl. 14 
- says that the new High Court shall sit at 
Allahabad. So the Judges sitting at 
Allahabad will have jurisdiction to en- 
tertain cases arising in any area of the 
province. This I think follows plainly 
from the language of clause 7(1), for 
‘jurisdiction’ signifies the power to enter- 
tain cases. (Hirday Nath Roy v. Ram 
Chandra, AIR 1921 Cal 34). The distinc- 
tion between the existence of jurisdiction 
and the exercise of furisdiction is rele- 
vant only for the different results which 
follow from the wrong assumption of 
jurisdiction and the wrong exercise of 
jurisdiction. Authorities cited at the Bar 











-cond part were not there, 
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emphasise this distinction. There is no 
express provision in the Order with res 
pect to the area within which the High 
Court sitting at Allahabad will exercise 
the jurisdiction of the new High Court. 
For this purpose we have to fall back on 
clause 7(1). . 

. 83. I do not see anything in CL 14 
which will cut down this plain implica- 
tion of Cl 7(1). The first part of Cl 14 
consists of two limbs. The first limb will 
read as: “The new High Court, and the 
Judges and division Courts thereof, shall 
sit at Allahabad.” The second limb will 
read as: “The new High Court, and the 
Judges and the division Courts thereof, 
shall sit at such other places in the Unit- 
ed Provinces as the Chief Justice may, 
with the approval of the Governor of the 
United Provinces, appoint.” 

84. The second part of clause 14 
also consists of two limbs. The first limb 
will materially read as: ‘Provided that 
such Judges of the new High 
Court, not less than two in number, as 
the Chief Justice may from time to time, 
nominate, shall sit at Lucknow.” The 
second limb will read as: “(The said 
Judges shall sit) in order to exercise in 
respect of cases arising in such areas In 
Oudh. as the Chief Justice may direct, 
the jurisdiction and power for the time 
being vested in the new High Court.” 

85. It cannot be disputed that the 
first limb of the second part is not a pro- 
viso to the first limb of the first part. It 
ts a proviso to the second limb of the 


- first part. The second limb of the first 


part gives unlimited discretion to two 
authorities to fix the seat of the new High 
Court at places other than AUahabad. 
And the first limb of the second part re- 
stricts that discretion partially. It speci- 
fies another seat at Lucknow. In the 
result, the new High Court will sit at 
Allahabad as well as at Lucknow. 


86. If the second limb of the se- 
there High 
Court sitting at Lucknow would have had 
jurisdiction to entertain cases arising in 
any area of the Province. Its territorial 
jurisdiction would have been co-extensive 
with the territorial jurisdiction of the High 
Court sitting at Allahabad. But the pre- 
sence of the second limb limits the terri- 
torial jurisdiction of the Judges sitting at 
Lucknow to cases arising in Oudh or part 
thereof as the Chief Justice may direct. 
In substance, the second limb of the se- 
cond part of clause 14 deals with and 
confines the territorial jurisdiction of the 
Judges sitting at Lucknow to Oudh or 
part thereof as the Chief Justice may 
direct. It does not circumscribe the juris- 
diction of the Judges at Allahabad, for it 
is not a proviso to the first limb of the 
first part of clause 14. The word ‘jurisdic- 
tion’ is used in the second limb of the 
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second part. But it does not stand in the 
way of the construction suggested by me. 
fb is used to signify jurisdiction over 
subject-matter in contradiction with juris- 
diction over territory. ' 3 


87. When the Chief Justice has 
ettached a particular area in Oudh to the 
Lucknow seat of the High Court, all cases 
arising in that area will be entertained 
in the Lucknow seat. The purpose of the 
third part of clause 14 (expressed as a 
proviso) is to enable the Chief Justice to 
curtail the jurisdiction of the Lucknow 
seat over subject-matter, Although an 
area is attached to Lucknow. the Chief 
Justice may direct that certain classes of 
cases of that area shall not be entertain- 
ed at Lucknow. In short, while the se- 
cond limb of the second part enables the 
Chief Justice to circumscribe the terri- 
torial jurisdiction of Lucknow, the third 
part enables him to restrict the jurisdic- 
tion of Lucknow over subject-matter, 

Thus the Chief Justice has already 
directed that Income-tax and Company 
Cases arising in Oudh: shall not be heard 








at Lucknow. The third part of clause 14 


does not weaken the construction suggest- 
ed by me Again; the affirmative 
language of, and the mention of Allaha- 
bad in, the third part of clause 14 is also 
explained by the Governor-General’s in- 
tention that cases arising in Oudh should 
be heard at Allahabad only and not at 
any other seat of the new High Court if 
and when it is established at a place 
other than Allahabad end Lucknow. 

88. It is not legitimate to impli- 
cate the idea of ‘allocation’ of business of 
the Court in the second limb of the se- 
cond part of clause 14 and then to spell 
out a derivative implication of the limi- 


tation of the jurisdiction of the Judges . 


sitting at Allahabad only to cases arising 
outside Oudh Firstly. the word ‘alloca- 
Yon’ is not used in the Order. Secondly, 
implications cannot be made to “contra- 
dict the expressed intent of the statute, 
for obviously the intent as expressed must 
prevail over the intent reached by impli- 
cation.” (Crawford: Statutory Construc- 
tion, page 267). Clause 7 and the first 
part clause 14 clearly ‘manifest the inten- 
tion that the Judges sitting at Allahabad 
would exercise j iction and power 
over the entire province and not over any 
specific area of the . Province. irdly,. 
only a necessary implication may be read 
in a statute. “Mere desirability or plausi- 
bility alone will not meet the test.” 
(Crawford: Statutory Construction page 
266). In my view, the ‘allocation’ impli- 
cation is not necessary to give efficacy to 
the second limb of the second part of 
clause 14, 

It can efficiently work without any 
crutch, A suitable procedure may be in- 
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troduced and has indeed been introduced 
now to prevent the possibility of two in- 
consistent decisions in connected cases or 
cross-appeals where one of them is heard 
et Allahabad and the other at Lucknow. 
Lastly. the “allocation’ implication (and 
the exclusive jurisdiction argument as 
well) runs counter to’ the central object 
of the order. Clause 7(1) constitutes one 
High Court exercising territorial jurisdic- 
tion over cases arising in the whole Pro- 
vince. The effect of the two arguments 
is that neither the High Court sitting at 
Allahabad nor the High Court sitting at 
Lucknow can exercise jurisdiction over 
the entire Province. Clause 7(1) appears 
to me to be plain beyond doubt. It in- 
vests the High Court sitting in Allahabad 
with territorial jurisdiction over the entire 
province, . 

89. It is difficult to appreciate the 
relevance of the two rules of interpreta- 
tion (1) the general does not derogate 
from the special and (2) power required 
to be exercised in a particular manner 
must be exercised in that manner only-to 
the problem of construction of clause 14. 


90. On January 17, 1951 Chief 
Justice Malik passed an order under 


. Clause 14 to the effect that petitions under 


Art. 226 of the Constitution arising in 
Oudh could “be filed either at Lucknow 
or at Allahabad.” This order has been 
operating till now for twenty years, and 
writ petitions arising in Oudh are being 
filed also at Allahabad. The exclusive 
jurisdiction agreement, if accepted, will 


- render that order invalid and put an end 


to twenty years’ old concurrent jurisdic- 
tion of the judges sitting at Allahabad 
over cases arising in Oudh. Chief Justice 
Malik was, I believe, one of the key 
figures who had a hand in the shaping of 
the Order. If that is so, it will not be 
improper to take notice of his understand- 
ing of clause 14. His understanding of 
clause 14 supports the concurrent juris- 
diction construction. 

91. It is said that the concurrent? 
jurisdiction construction will allow a liti- 
gant to choose between a Judge or Judges 
sitting at Allahabad and a Judge or 
Judges sitting at Lucknow in the hearing 
of case. That is so. But it cannot be a 
legitimate ground for rejecting the con- 
struction. Even now a litigant may 
choose his Judge among the Judges sitting 
at Allahabad or at Lucknow by selecting 
the remedy under Section 115 Code of 
Civil Procedure or Art. 226 or Art, 227 
of the Constitution. A revision lies be- 
fore a single Judge; a petition under Arti- 
cle 226 before two Judges; and a petition 
under Art. 227 before a Judge who does 
not hear revision. Against some orders 
a litigant may file a criminal revision 
under Section 435 Code of Criminal Pro- 
cedure or an application under S. 561-A 
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of the Code and thus choose his Judge. 
Indeed it is common knowledge that the 
practical administration of Justice allows 
some freedom to the litigant. to choose 
his forum. 

92. Saghir Ahmad v. Rex, AIR 
1949 All 190; Hola Ram v. State, AIR 
1950 AIL 485 and Basheshwar Nath v. 
State. ATR 1954 All 28 give no reasons 
in support of the exclusive Jurisdiction 
construction. There appears to have been 
no serious argument in support of the 
concurrent Jurisdiction construction. AIR 
1952 AIL 550 is a case of converse type. 
There the argument that a case which 
had arisen outside Oudh could be heard 
at Lucknow was not accepted In an 
obiter dictum it is remarked that the 
Judges sitting at Allahabad could not hear 
cases arising in Oudh. But no reasons 
are given in support of the remark. 

93. In AIR 1958 All 652 (FB) the 
majority of the Full Bench took the view 
which I am taking. In Shital v. State, 
1964 All LJ 448 a Division Bench also 
took ag same view. 


. I do not see how AIR 1931 
Pat ar is helpful to- us. Clause 35 of the 
Letters Patent of the Patna High Court 
provided that every case arising in the 
division of Orissa would be heard by the 
Judges of the Court visiting that division 
by Circuit unless it was a case or falls 
within the class of cases which according 
to the rules of Court could be heard at 
Patna or unless the Chief Justice had 
ordered that it should be heard at Patna. 
The Patna High Court made Rules under 
clause 35. Rule 5 of Chapter 22 of the 
Rules of Court expressly provided that 
all cases, except those specified in Rr. 2, 
3 and 4, “arising in the division of Orissa 
shall be instituted and heard in Orissa.” 
There was thus allocation of work under 


the Rules of Court- Again, the history. 


language and scheme of the Order, as 
discussed earlier by me, is not the his- 
tory, language and scheme of CL ‘35. 

95. It can hardly be denied that 
the existence of a High Court exercising 
jurisdiction over the entire State is vital 
to the growth of an efficient Bar and effi- 
. cient administration of justice. (See the 
Report of the Law Commission of India, 
VoL I. pp. 104-105). The ‘allocation’ and 
exclusive jurisdiction construction fills me 
with apprehension for the future of the 
High Court sitting at Allahabad. Today 
it is Lucknow which cuts down its terri- 
torial jurisdiction: tomorrow it may be 
Meerut. As and when other regional in- 
terests succeed in establishing seats of 
the High Court in 7 or 8 more regional 
‘capitals’, the High Court sitting at 
Allahabad will be left with territorial 
jurisdiction over the district of Allahabad 
only: It will be sad day for the High 
Court at Allahabad, blessed with a 


- before the judges sitting at Lucknow an 


- rity whose decree or order is being 
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glorious and preferred position in the 
Order. So I have given my anxious con- 
sideration to the issue. In the end, it 
has appeared to me that as the language 
of clause 14 can also fairly bear the con- 
current jurisdiction construction, I should 
opt for it. But I have not been able to 
persuade my brethren to my point of 
view. So their view will prevail. 
BY THE COURT 


96. We answer the questions re- 
ferred as follows:— 

Question No. 1:— A case falling with- 
in the jurisdiction of the judges at Luck- 
now should be presented at Lucknow and 
not at Allahabad. 

Question No. 2:—~ However, if such a 
case is presented at Allahabad the judges 
at Allahabad cannot summarily dismiss 
it only for that reason. . The case should 
be returned for filing before the judges 
at Lucknow, and where the case has been 
mistakenly or inadvertently entertained 
at Allahabad a direction should be made 
to the High Court office to transmit the 
papers of the case to Lucknow. 

Question No. 3:— A case pertaining to 
the jurisdiction of the judges at Luck- 
now and presented before the judges at 
Allahabad cannot be decided by the 
judges at Allahabad in the absence of an 
order contemplated by the second proviso 
to Art. 14 of the U. P. High Courts 
(Amalgamation) Order, 1948. 


Question No. 4:— The expression “in 











133 and 134 of the Constitution instituted, 


having their origin, in the sense explain- 
ed in the -majority judgment, in such 
areas in Oudh as the Chief Justice may 
direct. The expression “arising in such 
areas in Oudh” refers to the place where 
the case originated in the sense explained 
in the majority judgment and not to the 
place of sitting of the last court or autho- 


Question No. 5:— Writ Petition No. 
5833 of 1971 cannot be entertained, heard 
and decided by the Judges sitting at 
Lucknow. 

97. Let the papers of these peti- 
tons be laid before the Bench concerned 
k our opinion on the questions refere 


Opinions accordingly, 
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24-9-1971 against judgment and decree of 
Jagmohanlal Sinha, Dist. J.. Meerut, D/- 
1-11-1968. 
Houses and Rents — U. P. (Tem- 
) Control of Rent and Eviction Act 
(3 of 1947), S. -2 (c):— An assignee of 
landlord is a “landlord” within meaning 
of the definition — (X-Ref:— Sec. 3 (a) 
— Wilful AUREN AR 1963 All 47, 
ee (Para 6) 
person E has’ purchased the 
daa premises and the right to recover 
arrears of rent is a landlord within the 
definition of that word . under the Act. 
Therefore, if he makes a valid demand 
of the arrears of rent and the tenant fails 
to pay the same within one month of the 
notice of demand, then the tenant.is a 
wilful defaulter. (Paras 6, 7) 
Cases Referred: Chronological Paras 
(1968) AIR 1963 “all 47 (V 50)= 
1962 All LJ 828, Ram Prakash 
Ghai v. Karam Chand i 4, 5, 6.7 
K. C. Agrawal, for ee B.G 
Dey, V. Swaroop and A D 
for Respondent. 


JUDGMENT:— This is defendants 
eppeal arising out of a -suit for recovery. 
of arrears of rent. d es and eject- 
ment. . i 

2. One Harbaksh Singh was the 
owner of.the accommodation in. dispute. 
On 17-1-1967. he sold the premises tq 
Smt. Surjeet Kaur. the plaintiff-respond- 
ent. A few days later i-e. on 25-3-1967 
Harbaksh Singh executed another docu- 
ment- transferring the right to recover 
arrears of rent from ithe tenant, the ap- 
pellants, to Smt. Surjeet Kaur. The 
plaintiff thereafter demanded rent ‘and 
asked the appellant to pay the arrears of 
rent. for the period from 1-4-1965. Having 
received no response, ithe plaintiff served 
a notice of demand d a notice to quit 
under Section 106 of the Transfer of Pro- 
perty Act, upon the tenant. The defend- 


- ant remitted the rent [that had fallen due - 
- for the period from 1- 
but did nòt. pay the rent for the period . 


1-1967 ta 30-4-1967 


upto 31-12-1966. - ; 

3. The defence was that the ten- 
ant had paid the entire rent to Harbaksh 
Singh as well as the plaintiff. He was 
not a tenant in default. The trial court 
accepted the defence’ plea that the rent 
for the period prior to 31-12-1966 had 
been paid to the previous owner. and. 
therefore, the rent for the subsequent 
LO/LO/G122/71/DVT | 


Bhagwan Singh v. Surjit Kaur 


, Prabhakar, . 


- ALR. 
period having been tendered to the land- 
lord, the tenant was not in default. The 


suit for ejectment hence failed. It was 
decreed for the recovery of arrears of 


rent from 1-1-1967 to 30th April, 1967. 


. 4, Aggrieved by this judgment and 
decree, the plaintiff went in appeal. The 
lower appellate court reversed the find- 
ing and held that-the defendant had 
failed to prove that he paid the arrears 
of rent to the previous owner.. Relying 
upon the decision of a Division Bench in 
the case of Ram Prakash Ghai v.. Karam 


“Chand. 1962-All LJ 828 = (AIR 1963 All 


47), it further held that by means of two 
sale deeds, the plaintiff became the land- 
lord in relation to the rent that was due 
for the period upto 31-12-1966 and that 
the defendant tenant committed default 
under Section 3(a) when he failed to 
tender the entire arrears of rent within 
80 days of the notice of demand. On this 
finding. the decree’ was set aside and the 
suit for ejectment as well as for recovery 
of Rs, 294.76 P., as arrears of rent due 
from 1-5-1966 to' 17-5-1967 was decreed. 
It was directed that the plaintiff shall get 
mesne profits at the rate of Rs. 12/- per 
month from 18-5-1967 upto the date ee 
the delivery of possession: `- 


5. This time the defendant came 
up to this Court in second appeal. The 
learned Single Judge, who heard the ap- 
peal, felt that the decision of the Divi- 
sion Bench inthe case of 1962 All LJ 
828 = (AIR 1963 All 47) required recon- 


- sideration, He. therefore, referred the ` 


appeal to a larger bench. . 


6. Having considered the. matter, 
we are of the opinion that the decision in 
1962 All LJ 828 = (AIR 1963 All 47) lays 
down the law correctly. The plaintiff, in 
the present case purchased the property. 
as well as the arrears of rent that had 
fallen. due prior to his purchase of the 
title . Here the right to recover the 
arrears of rent. was transferred to the 
person. to whom the property was Itself - 
transferred. When the plaintiff became 
entitled to the right ‘to recover the pre- 
vious arrears, she was a “landlord” with- 
in the definition of that word in the Rent 
Control and Eviction Act. In the case of 
1962 All LJ 828 = (AIR 1963 All 47), it 
was held that an-assignee-or a. transferee 
of the original landlord is also a landlord 
within the meaning of. that'term. The 
plaintiff- in this ; case having purchased 
the. house as well’ as the. arrears of rent 
was an assignee of the landlord and was 
landlord within the meaning of S. 3(a) of 
the Act. 


Es In this « case it was also held 
that toads the previous arrears may be 
a debt in the hands of the transferor, it 
{s transferable as a debt. The method of 
transfer cannot change the nature of the 
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ability. If the plaintiff as a transferee 
and landlord of the defendant was en- 
titled to realise this amount, which was 
an arrear of rent. and made a valid 
demand. the defendant was bound to pay 
the same within one month of the notice 
of demand. If he failed to pay the same, 
he was a wilful defaulter. With respect, 
we agree with the view taken in 1962 AIL 
LJ 828 = (AIR 1963 All 47). 


8. There is no merit in this ap- 
peal, which is accordingly dismissed with 
costs, 


Appeal dismissed, 





AIR 1972 ALLAHABAD 217 (V 58 C 57) 
J. S. TRIVEDL J. 

Padam Chand Garg, Plaintiff-Appel- 
fant v. Atar Singh Rikshawala, Defend- 
ant-Respondent. 

Second Appeal No. 2357 of 1964, D/« 
20-8-1971 against decree of V. S, Agar- 
wal, 2nd Addl, Civil J. Agra. D/- 4-7= 
1964, 


T. P. Act (1882), S. 113 — Waiver of 
notice of termination — Where pending 
Second Appeal against dismissal of eject- 
ment suit landlord writes to the tenant 
that he would withdraw the appeal and 
that the tenant should pay him rent due 
till then within 30 days, failing which he 
would be liable to ejectment the only 
inference possible is that the landlord 
waived first notice of termination and 
created a fresh tenancy in favour of de- 
fendant. Case law discussed. 
Cases Referred: Chronological Paras 
(1969) 1969 All LJ 365 = 1969 All 
WR (HC) 185, Faiyas Ahmad v. _ 

_ Brij Nandan Lal Goyal 2H 

(1966) 1966 All LJ 1074 = 1966 All 
WR (HC) 432, Permanand v. L, 

 Murarilal 

(1965) AIR 1965 SC 101 (V 52)= 
1964-5 SCR 239, Mangilal v. 
Sugan Chand Rathi 

(1961) AIR 1961 SC 1067 (V 48)= 
1961-3 SCR 813. Ganga Dutt 

_ Murarka v. Kartik Chandra Das 2 B 

(1956) AIR 1956 All 175 (V 43), 
Motilal v. Basant Lal 24 

S. P. Kapoor and T. P. Asthana, for 
Appellant; Rajendra Prasad, for Respond- 
ent, 


2,7 


2, 8 


JUDGMENT:-- This plaintiffs Se- 
cond Civil Appeal is directed against the 
judgment and decree of II Additional 
Civil Judge, Agra. The appellants are 
the legal representatives of the plaintiff 
Padam Chand Garg. They had filed the 
suit for arrears of rent and ejectment. 
The relief of ejectment was claimed on 
the basis of default. It is not disputed 
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that a composite notice of demand and 
determination was served on the defend- 
and-respondent on 13-7-67. The defend- 
ant-respondent remitted the arrears on 
10-8-1963. From the record it appears 
that 11th and 12th of August, 1963 were 
postal holidays and when the money 
order was offered after 14th August, 1968, 
it was refused by the landlord. The suit 
out of which this appeal arises was then 
filed by Sri Padam Chand Garg. 

2. The defendant-respondent con- 
tested the suit and contended that no 
default was committed. The trial Court 
decreed the plaintiff’s suit. The lower ap- 
pellate Court allowed the appeal holding 
that the money having been despatched 
within 30 days, the defendant could not 
be a defaulter. The plaintiff thereupon 
came to this Court in Second Appeal Se- 
cond Appeal was heard on 17th of March, 
1971 and was allowed. It was subse- 
quently learnt that the plaintiff had al- 
ready died on 24th of February. 1971. 
The judgment passed by me on 17th 
March 1971 was then recalled and the ap- 
peal was directed to be taken after the 
substitution proceedings were over. Ap- 
pellants who are the heirs of deceased 
Padam Chand Garg have been substituted 
as legal representatives of the deceased 
appellant. An application under Order 41, 
Rule 27, Civil P. C. has been moved in 
this Court on behalf of the respondent. 
By the application some new facts and 
documents are sought to be considered 
while disposing of the appeal. No coun- 
ter-affidavit has been filed to the appli- 
cation. The papers sought to be con- 
sidered are relevant and as such I have 
allowed the application. On the basis of 
the documents filed today it has been con- 
tended by the learned counsel for the 
respondent that the landlord renewed the 
tenancy by acceptance of rent and 
waived the notice of determination, 
whereas the learned counsel for the ap- 
pellant .has contended that the mere ac- 
ceptance of rent even for a period sub- 
sequent to the date of notice would not 
amount to waiver of notice. His conten- 
tion is that the appellant, had all along 
been prosecuting his Second Appeal and, 
therefore, it cannot be said that he in- 
tended to waive the notice of termina- 
tion. Reliance has been placed by him 
on Moti Lal v. Basant Lal, AIR 1956 All 
175; Ganga Dutt Murarka v. Kartik 
Chandra Das, AIR 1961 SC 1067: Mangi- 
lal v. Sugan Chand Rathi. AIR 1965 SC 
101; Permanand v. L. Murari Lal, 1966 
All LJ 1074 and Faiyaz Ahmad v. Brij 
Nandan Lal Goyal, 1969 All LJ 365. 


3. The relevant facts on the basis 
of which waiver is sought are that on 
12-9-1970 during the pendency of the Se- 
cond Appeal in this Court, a notice was 
given on behalf of Sri Padam Chand Garg 
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to the defendant asking him to pay 
arrears of rent due till 31-8-1970 within 
a month of the receipt of notice of 
demand and to vacate the premises 
thereafter. It was also mentioned in the 
notice that in S ue toan failed je 
pay the arrears, the suit for recovery 

rent and ejectment shall be filed against 
him. On receipt of the notice dated 12-9- 
1970. the tenant paid ‘the arrears and ob- 
tained a receipt which is Annexure ‘B’ to 
the affidavit accompanying the applica- 
tion moved under Order 41, Rule 27, 
Civil P. C. It appears that subsequently 
the tenant again did not pay the rent 
Another notice was thereafter given on 
2-2-1971 demanding arrears for the period 
commencing from 1-9-1970 to 31-1-1971 
and asking the tenant to pay the arrears 
within 30 days, failing which he shall be 
liable to ejectment. These notices, ac- 
cording to the learned counsel for the 
respondent, amount to waiver of the first 
notice of termination and creation of a 
fresh tenancy in favour of the defendant. 
In my opinion. the contention of the 
learned counsel for the respondent is cor- 
rect. In these notices the status of the 
defendant as tenant has been admitted 
and the amount has been claimed as 
arrears of rent. These are actually com- 
posite notices demanding arrears of rent 
and determination of tenancy on the ex- 
piry of one month. There was no occa- 
sion to acknowledge defendant to be a 
tenant and state expressly that he was 
to vacate the premises on the expiry of 
30 days. The language of the first notice 
Exs. A is also significant The suit for 
ejectment had already been dismissed. 
The landlord’s Second Appeal was pend- 
ing in this Court. In'para 2 of the notice 
it is mentioned that there are little 
chances of success of his appeal and that 
he would withdraw.the same Having 
written to the tenant that he would with- 
draw the appeal and the tenant should 
give him the rent due till that date, the 
only inference that can be drawn is that 
the landlord waived the notice of deter- 
mination of tenancy and in any event ac- 
cepted the status of the defendant as that 
of a tenant. Tenancy need not be creat- 
ed by express words; it can be implied 
by the conduct also. : In the instant case 
not only the rent was demanded but 
notice demanding rent and determination 
of tenancy has been given. It is also 


clear by the second notice that the land-- 


lord was conscious that the tenant having 
paid rent on receipt of the first notice, a 
second notice of demand and determina~ 
tion of tenancy would be necessary for 
the period for which the tenant was in 
arrears. 


4. Moti Lal v. Basant Lal, AIR 
1956 All 175 was a suit in respect of a 
shop which was owned by two brothers, 


Padam Chand v. Atar Singh (Trivedi J.J 
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After the suit was decreed by the first 
Court, one of the brothers compromised 
with the tenant and on the basis of the 
compromise it was argued that the notice 
of termination was waived. It was held 
by this Court that:— 

“As the interest of both the lessors 
were joint, one of the lessors was in- 
competent either to waive the notice on 
to renew the lease.” 

The facts of that case, therefore, were 
quite distinguishable. 

5. Ganga Dutt Murarka v. Kartik 
Chandra Das, AIR 1961 SC 1067 was a 
case where it was laid down that:-— 

“There is, however, no prohibition 
against a landlord entering into a fresh 
contract of tenancy with a tenant whose 
right of occupation is determined and 
who remains in occupation by virtue of 
the statutory immunity. Apart from an 
express contract. conduct of the parties 
may undoubtedly justify an inference that 
after determination of the contractual ten- 
ancy, the landlord had entered into a 
fresh contract with the tenant, but whe. ., 
ther the conduct justifies such an infera 
ence must always depend upon the facts 
of each case.” 

It was also laid down In that case thah 


“A contractual tenancy to which the 
rent control legislation applies has expir+ 
ed by efflux of time or by determination 
by notice to quit and the tenant continues 
in possession of the premises by virtue of 
statutory protection, acceptance of renf 
from the tenant by the landlord after the 
expiration or determination of the con- 
tractual tenancy will not afford ground 
for holding that the landlord has assente 
ed to-a new contractual tenancy.” i 

6. The general observations made 
im tthe above case lay down that the 
nature of the possession of a tenant 
subsequent to the date of determination 

ill depend upon the facts of each case, 
The nature of the possession of the ten« 
ant in the aforesaid case was that of a 
statutory tenant and what their Lord- 
ships of the Supreme Court laid down 
was that while the tenancy stood deter~ 
mined, the tenant ‘could not be ejected 
On account of the protection granted to 
him under the statute of the State. 

7. In 1966 All LJ 1074. accep» 
tance of rent held not waiver because 
the acceptance was in the express words 
that the amount has been accepted with- 
out prejudice to his suit. While inter« 
preting the said words, it was held by. 
this Court that:— g : 

“There js neither express nor impli- 
ed consent of the landlord to treat the 
lease as subsisting.” f 

8. The facts. of the case AIR 1965 
SC 101 are also distinguishable. -That 
was a case where a composite notice of 
demand and determination of rent was 
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aa The composite notice was held to 
e bad under Section 106 of the Transfer 
of Property Act and their Lordships of 
the Supreme Court held that even though 
the landlord acquired the right to file the 
suit, the relationship of landlord and 
tenant continued till the tenancy was 
determined and no question of waiver 
would arise when the initial notice was 
bad under Section 106 of the Transfer of 
Property Act and the tenancy was not in 
law determined. 

oS The last case on which reliance 
has been placed 1969 All LJ 365 also does 
not help the appellant. Ali that it lays 
down is “The mere acceptance of rent 
which was due to the landlord, particular- 
Iy when it is soon followed by a notice 
to quit based on the default of the ten- 
ants under Section 3 (a) of the U. P. 
(Temporary) Control of Rent and Evic- 
tion Act cannot be held to amount to 
waiver on his part to sue.” 

10. The circumstances of the pre- 
sent case as stated above lead to no other 
conclusion than to the fact that the status 
of the defendant-respondent as a tenant 
was expressly recognised and in any 
event a new tenancy was created by giv- 
ing notice Annexure ‘A’ to the affidavit 
of the application under O. 41. R. 27, 
Civil P. C. i : 

IL The result, therefore. is that 
this appeal has no force and is accord- 
ingly dismissed’ with costs. 

Appeal dismissed, 





AIR 1972 ALLAHABAD 219 (V 59 C 58) 
S. N. DWIVEDI AND R. L, GULATI, JJ. 

Smt. Kulsumun-nisa, Appellant v. 
Smt. Ahmadi Begum and others, Res- 
pondents. 

First Appeal No. 207 of 1957, Dj- 
13-7-1971 against decree of Madan Mohan 
Gupta, ‘Civil J., Pilibhit, D/- 22-7-1957. 


(A) Muhammadan Law — Succession 
=- Where consanguine brothers of a 
deceased mohamedan woman are residu- 
aries in themselves and so are fhe bro- 
thers’ sons. the consanguine brothers will 
exclude the brother’s sons for they are 
nearer to the deceased — Therefore, when 
the brother’s sons are excluded by the 
consanguine brothers the consanguine 
sister who is a residuary with her 
brothers will get a share with her con- 
sanguine brothers in the residue left after 
allotting the half share to the daughter as 
a sharer. (Para 15) 

(B) Evidence Act (1872). S. 111 — 
Transaction by pardanashin ladies — The 
rule of special protection to a pardanashin, 
old and illiterate woman should not be 
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applied: inflixibly in each and every case 
— The rule should be applied in the light 
of the facts of each case. (Para 24) 


(C) Registration Act (1908), S. 60 — 
Endorsement of sub-registrar on a sale 
deed to the effect that the pardanashin lady 
the executant of the document was identi- 
fied by inspection from behind purdah 
and that after hearing and understanding 
the nature and contents of the deed she 
admitted the execution of the deed is ad- 
missible in evidence. AIR 1955 All 573, 
Rel. on. (Para 28) 


(D) Evidence Act (1872), S. 8 — 
Power of attorney along with verifications 
are to be presumed to be true under Sec- 
tion 85. AIR 1950 All 524, Rel. on. 

(Para 29) 

(Œ) Civil P. C. (1908), O. 6, R. 2 — 
Variance between pleadings and proof — 
Where a party stated in evidence that her 
mother had made a gift of her ornaments 
also in her favour but this was not plead- 
ed, the statement cannot be believed — 
But it does not necessarily follow there- 
fore that her statement in regard to gift 
of immovable property should also be dis- 
believed for that reason. (Para 37) 


(F) Evidence Act (1872), S. 114 — No 
adverse inference can be drawn against a 
varty from the circumstance that it has 
not examined all the witnesses mentioned 
by it. (Para 39) 


(G) Evidence Act (1872), S. 145 — 
Where a witness was never cross-examin- 
ed with respect to a rent receipt which 
was filed by him in court during the 
course of his examination, the rent-receipt 
is not admissible in evidence — Such a 
witness can be called under O. 18, R. 17, 
Civil P. C. for cross-examination — (X- 
Ref. :— Civil P. C. (1908), O.-18, B. 17). 
AIR 1923 PC 95 & AIR 1956 SC 738 & 
AIR 1947 Bom 156, Rel. on. (Para 49) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 738 (V 43)= 

1956 Cri LJ 1372, Awadh Behari 
Sharma v. State of Madhya 
Pradesh 49 
(1955). ATR 1955 All 573 (V 42)= : 
1955 All LJ 741, Misri Lal v. 
Bhagwati Prasad 28 
(1950) AIR 1950 All 524 (V 37)= 
1950 All LJ 466, Wali Mohammad 
v. Jamal Uddin Chaudhari 29 
(1950) ATR 1950 Pesh 11 (V 37)= 
Pak Cas (1950) Pesh 18, Ahmad 
Khan v. Mt. Zamroot Jan 23 
(1947) ATR 1947 Bom 156 (V 34)= 
48 Bom LR 721, Madhubhai 
Amthalal v. Amthalal Nanalal 
(1946) AIR 1946 All 121 (V 33)= 
1946 All WR (HC) 462, Mt... 
. Abbasunnisa v. Mt. Nisar Fatma 
(1942) AIR 1942 All 201 (V 29)= 
1942 All WR (HC) 133 (FB), 
Ganesh Prasad v. Hazari Lal 36 
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(1939) ATR 1939 All 348 (V 28)= 
1939 All LJ 642, Mt. Izhar Fatma 
Bibi v. Mt. Ansar Fatma Bibi 23 
(1931) ATR 1931 PC 285 (V 18)= 
58 Ind App 362, Venkat Rao v. 
Namdeo 36 
ee) AIR 1930 Oudh 131 (V 17)= 
Oudh WN 11 Qamar Ara : 
Bee Sultan Begum 23 
(1923) AIR 1923 PC 95 (V 10)= 
45 Mad LJ 438, Naba Kumar Das ; 
. v. Rudra Narayan Jana 49 
(1914) ILR 36 All 81 = 41 Ind App 


(sor eor 12 Moo Ind App 1 = 9 
. WR 15 (PC), Babu Beer Pertab 
v. Maharaja Mahendra Pertab 36 
K. C. Saxena and R. B. Misra. for 
Appellant; Mohd. Moonis and Gajadhar 
Prasad Bhargava, for Respondents, 
(Contd. on Column 2) 


Smt. ml ha Haji Kifayat Ullah=Smt. Nennen atas 





A.LE 


DWIVEDI, J.:— This appeal is filed 
by Smt. Kulsumun-nisa. She was the 
contesting defendant in the suit. The 
suit was instituted by Smt. - Ahmadi 
Begum. During the pendency of the ap- 
peal she died, and her legal representa- 
tives are on record. They are Moham- 
mad Farooq, her son, and Smt. Mahmooda 
and Smt Zubaida, her dauthers. The 
appellant also is now dead. and certain 
persons have been substituted in her place 
as her legal representatives, - 


2.. The suit was for eiia of 
her 1/10th share in the plaint properties, 
It was instituted in 1945. The plaint pro- 
perties included zamindarl, buildings and 
moveables. 


3. We give a short pedigree for 
the purposes of the case. Tt is admitted _ 
by the parties. : : 


Smt. re EA 
Smt. Ahmadi ’ Fazal Hag. a Hag. 
Begum. | j : Smt, Kulsumun-nisa (Appellant), 
Smt. Ahmadi was the half sister 7. We have narrated only such 


Begum 1 
of Smt. Ajaib-un-nissa from her father; 
Fazal Haq and Reazul Haq were her half 
brothers from her father. They were 
arrayed as defendants in the suit. They 
have also claimed partition of their shares 
in the plaint properties. Smt. Kulsumun~- 
nissa is her daughter. 


4, The plaint properties belonged 
to Smt. Ajaibun-nissa. She died on Octo+ 
ber 24, 1944. Smt. Ahmadi Begum claim- 
ed 1/10th share in her properties as her 
half-sister. - Smt. 
tested her claim. Her pleas were three- 
fold. Firstly, she said that Smt. Ahmadi 
Begum was not an heir to Ajaibun-nissa, 
Secondly, Ajaibun-nissa had made an oral 
gift of her entire immoveable property in 
her favour on December 25, 1942 and 
that since then she has: been in possession 
over all these properties. Thirdly, 
Ajaibun-nissa did not leave behind any 
moveable properties. 


5. The trial court decreed dis suit 
and passed a preliminary decree for parti- 
tion of a 1/10th share in favour of the 
plaintiff and 1/5th share in favour of each 
of her two brothers. . As the. zamindari 
stood abolished at the time of the passing 
of the decree the trial court granted a 
declaration in their favour that they 
would be entitled to compensation. 


6. On appeal before us, counsel 
for Smt. Kulsumun-nissa has canvassed 
only two points: (1) Ahmadi Begum was 
not an heir to Ajaibun-nissa. and 
(2) Ajaibun-nissa had made an oral gift 
of her all immoveable properties in her 
favour. 


Kulsumun-nissa con~ 


pleas from the pleadings of the parties as 
are material for these arguments and 
have left out other pleas, 

8. Re: Heirship. Ajaibun-niss was 
a Sunni Musalman. Her brother, Ahsanul 
Haq is dead. Ahsanul Haq left behind 
two sons, Subhanul Haq and Faiyazuľ 
Haq. Both of them are alive. 


9. Counsel for the appellant has 
contended that Subhanul Haq and Faiya~ 
zul Haq exclude from the inheritance the 
consanguine brothers, Fazal Haq and Ria- 
zul Haq and the consanguine sister, 
Ahmadi Begum, as Subhanul Haq and 
Faiyazul Haq are the owners of two pro- 
Pinquities while the consanguine brothers. 
and sister are the owners of only one 
propinquity. In support of his argument 
he has relied on Muslim Law by K. P. 
Saksena (4th Edition) pages 997 and 998. 
It is said there that full brother’s son 
should succeed in preference both to the 
consanguine brother and sister. But Mulla 
in his Principles of Mahomedan Law (16th 
edition) table 65-A has taken the contrary 
view. According to him, the consanguine 
brother and sister are to be preferred to 
the full brothers’ son. Following Mulla, 
the court below has held that Ahmadi 
Begum is entitled to a share. 

10. It may be noted that the con- ` 
sanguine brothers and sisters are residua- 
ries while the daughter is a sharer. Con-_ 
sequently the appellant, who is a sharer, 
will get one half. Again, Ahmadi Begum, 
who is the consanguine sister, Is a resi- 
duary by her brothers and not a resl- 
duary with the daughter, the appellant. 
The brother’s sons are _ Tesiduaries in 
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themselves. So in this case the competi- 
tion is between the brothers’ sons, who 
are residuaries in themselves, on the one 
hand, and the consanguine brothers, who 
are residuaries in themselves and the con- 


sanguine sister, who is a residuary by her 


brothers, on the other hand. 


IL The foot-note at page 102 of 
the Principles & Precedents of Mohhum- 
mudan Law by W. H. Macnaghten (1887 
edition) states:-— 

“There is a distinction made between 
brethten by the same father only and 
brethren bv the same mother only........ “ 
the latter being sharers and taking a por 
tion at all events (unless there is children 
or son’s children, how low soever. or a 
father or paternal grandfather, how high 
soever) and the former being only resi- 
duaries; but both classes exclude the chil- 
_dren of brethren, even though they be by. 
the same father and mother.” : 
This passage shows that the consanguine 
brothers are entitled to preference over 
full brother’s son. Counsel for the ap- 
pellant has relied on Wilson’s Muham- 
madan Law (1895 Edition) page 190, para- 
graph 224. Paragraph 224 mentions four 
classes of residuaries. Class 3 mentions 
brothers and brother’s sons and also sis- 
ters how low soever, full or consanguine, 
when not sharers. Paragraph 224 does 
not help the appellant. It does not say 


that a full brothers’ son is entitled to pre-- 


ference over the consanguine brother and 
sister of the deceased. 

12. Tyabji on Muslim Law (4th 
Edition) deals with the question in para- 
graph 712 at page 831. 
contains a table of residuaries. The con- 
sanguine brothers and consanguine sister 


are mentioned in serial number 8 while. 


full brothers’ son is mentioned in serial 
number 9. So according to Tyabji the 
consanguine brothers and consanguine 
sister are to be preferred to the full 
brother’s son. . 

13. Sircar in 
Lectures deals with the matter at pages 
135 and 136. At page 135 he says:— 

“When there are several residuaries 
of different kinds. one a residuary in him- 
self. one a residuary rendered to another, 
and a third a residuary with another (as 
in this case), preference is given to pro- 
pinquity to the deceased; so that a resi- 
duary with another. when nearer to the 
deceased than the residuary in himself, is 
the first.” 

K. P. Saksena has reliedion this passage 
jn support of his view. But we are not 
sure whether this. passage supports his 
view. It seems to us that a consanguine 
brother is nearer in blood to the deceas- 
ed than the latter’s brother’s son. At 
page 128, Tagore Law Lectures, Sircar 
. gays this: _ ; 


his ' Tagores Law 


Paragraph 712- 
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‘Then the brother by the same father 
and mother. then the brother by the same 
father only, then the whole brother’s 
sons, then the sons of the half brother by 
the same father only, then their sons ac 
cording to this order.” i . 
This also shows that the consanguine. 
brother is to be preferred to the brother’s 
son of the deceased. ; 

1 Ameer AH on Mahommedan 
Law (3rd Edition, Vol I. page 74) does 
not appear to us to take a different view, 


15. Baillie on Moohummudan Law 
(1875 Edition Part I, page 701) says this: 

“The residuary by himself or in his 
own right is defined to be every male into 
whose line of relation to the deceased no 
female enters; and such residuaries are of 
four sorts — the offspring of the deceas- 
ed, and ‘his root; the offspring of his 


father, and the offspring of his grand- 


father. Hence the nearest of the resi- 
duaries is the son; then the son’s son. how 
low soever; then the father; then the 
grandfather, or father’s father, how high 
soever; then the full brother, then the 
half brother by the father, then the son 
of the full brother, then.the son of the 
half brothers by the father, ............ 
At page 704 Baillie says:— 

en there are several residuaries of 
different kinds, one a residuary in him- 
self, another a residuary by another, and 
the third a residuary with another. pre- 
ference is given to propinquity to the 


` deceased; so that the residuary with an- 


other, when nearer to the deceased than 
the residuary in himself, is the first, 
Thus, when a man has died, leaving a 
daughter. a full sister, and the son of a 
half brother by the father. a half of the 
inheritance ig to the daughter, a half to 
the sister, and nothing to the brothers 
son, because the sister becomes a residuary 
with the daughter. and she is nearer to 
the deceased than his brother’s son.” 

Counsel for the appellant relies on that 
passage in support of his contention. We 
do not think that this passage supports 
his contention. In this case the con- 
sanguine brothers are residuaries in them-. 
selves. So are the brother’s sons. The, 
consanguine brothers will exclude the 
brother’s sons for they are nearer to the 
deceased Ajaibun-nissa. The consanguine 
sister, Ahmadi Begum takes by her bro- 
thers. As the brother’s sons are already 
excluded by the consanguine brothers, 
Ahmadi Begum will get a share with her 


‘consanguine brothers in the residue left 


after allotting the half share to the 
daughter as a sharer, S 

16. On a survey of the foregoing 
authorities. we agree with the Civil Judge 
that Ahmadi Begum is entitled to a share 
in the properties left by Ajaibun-—nissa. 

17. Re: Oral gift. The gift set up 
by the appellant is alleged to be oral 
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Accordingly it is necessary to scan the 
evidence with care and caution. The evi- 
dence is both documentary as well as oral 
The documentary evidence is of three 
kinds:— (a) ee executed by Ajai- 
‘bun-nisa admitting the making of the oral 
gift; (b) mutation records regarding 
gamindari property; and (c) mutation re- 
~ cords regarding house property. 


18. We shall first deal with the 
documents executed by Ajaibun-nisa her- 
self wherein she has admitted the making 
of an oral gift by her. The first docu- 
ment is Safinama (Ext. A-43). It was ex- 
ecuted by Ajaibun-nisa on December 25, 
1942. It is a long document. A part of 
the document deals with the settlement 
of accounts between her and the appel- 
Jant as they were joint owners of certain 
properties. In another part we find men- 
tion of the oral gift. She says in the 
document:— 

“I, the executant, do not have any 
Issue, other than Mst. Kulsumunnissa. 
aforesaid. My daughter, aforesaid, has 
been rendering services of all sorts to me 
ever since the death of my husband. She 
tries and thinks to give me comforts of 
all sorts. So, I, the executant, too have 
great affection for my daughter, Mst. 
Kulsummunnisa. I, the executant, too 
have grown old and not stability can be 


placed on life in this unstable world. Ac- - 


cordingly, I have made a verbal gift in 
respect of my entire property owned and 
possessed by me in favour of my daughter 
aforesaid and made her the proprietor 
thereof, I have withdrawn my possession 
from the said property and given the same 


in the exclusive possession and owner~. 


ship of my daughter aforesaid.” 

There are references to the oral gift at 
two subsequent places in the document. 
The execution of the document is proved 
by the appellant as well as by Fahim- 
uddin (D. W. 2), who has attested it. It 
supports the version of the appellant that 
her mother Ajaibun-nisa had made an 
oral gift of all her immoveable properties. 


19. This document is not mention- 
ed in the written statement of the ap~ 
pellant. It was not filed on the date of 
the settlement of issues on May 14, 1946. 
Nor was it mentioned in the appellant’s 
application of the same date for permis- 
sion to file fresh papers. It was filed on 
May 26, 1950. Counsel for the plaintiff 
says that these circumstances cast doubt_ 
on the document. 


20. The document is written on a 
stamp paper of Rs. 15/8/-. On its back 
there is an endorsement of the stamp 
vendor that the stamp was sold to Ajai- 
bun-nissa on December 25, 1942. It bears 
the thumb impression of Ajaibun-nissa. 
There was no challenge to the thumb- 
impression. Having regard to the endorse- 
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ment of the stamp vendor and the absence 
of a challenge to to the thumb-impression 
of Ajaibun-nissa, we think that the sus- 
picion is unjustified. The document to 
our mind, is genuine. Again, the appel- 
lant examined herself. She was cross- 
examined for the plaintiff at great length. 
But we are surprised that she was never 
asked to explain why she did not mention 
the document in her written statement or 
in her application of May 14, 1946 for 
permission to file fresh papers or file it on 
the said date when issues were settled. 
She was not asked to explain why she 
did not file it earlier than May 26. 1950. 
She might have had given satisfactory 
explanation for her omission to mention 
it in the written statement and her ap- 
plication for filing fresh papers and for 
not filing it earlier than May 26, 1950. 
For instance, the document might have 
been misplaced and she might have found 
it near about May 26, 1950. So we are 
of opinion that the document is an impor- 


on piece of evidence of the alleged oral 


21. The document does not give 
the date on which Ajaibun-nissa made the 
oral gift. But it is not such a serious 
flaw as to ignore the document. The 
factum of gift, which is more important 
is mentioned in the document. The omis- 
sion of the date seems to be a casual slip. 
It will not show that the document is 
forged. 


22. It may be recalled that the 
Safinama also settles the accounts between 
Ajiabun-nissa and the appellant. They 
were joint owners of the properties. The 
appellant was managing the properties 
and collecting income thereof One criti- 
cism on behalf of the respondent Ahmadi 
Begum is that as the appellant has ad- 
mitted in her statement that she had no 
written accounts at the time of the ex- 
ecution of the Safinama, the statement of 
accounts in the document is false and 
destroys the evidentiary value of it. We 
do not agree. It is clear from the evi- 
dence of the appellant that the Safinama 
was executed to corroborate the oral gift 
already made. The gift was made orally 
to escape from the payment of heavy 
registration fee. The desire to escape 
from heavy registration fee probably in- 
duced the appellant’s pairokar to include 
a statement of accounts in the Safinama. 


` They might have apprehended that if the 


Safinama were regarded as an instrument 
of gift. full fee would be payable there- 
on. By introducing the statement of ac- 
counts in the document, the appellant 
and her well-wishers purported to change 
the nature of the document to escape 
from the payment of heavy registration 
fee. Indeed, Ahmadi Begum raised such 
a challenge in the trial court. It was 
urged on her behalf that the document, 
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being an instrument of gift. was inadmis- 
sible in evidence as it was not registered. 
The argument was not accepted. But it 
does not show that the apprehension of 
the appellant and her well-wishers was 
not wholly unfounded. Accordingly we 
are of opinion that the introduction of 
the statement of accounts in the body of 
the document does not destroy its evi- 
dentiary value. It appears to us that the 
trial court has wrongly said that the ac- 
counts were made upto December 28, 
1942 even though a gift had already been 
made on December 15, 1942. The docu- 
ment shows that the accounts were taken 
upto the date of the gift. that is. only 
upto December 15, 1942. 


23. Ajaibun-nissa, the donor. was 
a pardahnashin woman. She was Illite- 
rate and old. Counsel for Ahmadi Begum 
has urged that the Safinama should re- 
ceive no evidentiary weight as it was not 
proved to have been executed after an 
independent advice and on understand- 
ing its nature and effect’ In suport of 
his argument he has relied on Qamar Ara 
Begum v. Sultan Begum, AIR 1930 Oudh 
131. Mt. Izhar Fatma Bibi v. Mt. Ansar 
Fatma Bibi, AIR 1939 All 348; Mt. Abba- 
sunnisa v. Mt. Nisar Fatma, ATR 1946 All 
121 and Ahmad Khan v. Mt. Zamroot 
Jan, ATR 1950 Pesh 11. In all these cases 
it has been observed that an illiterate and 
old pardahnashin woman is entitled to 
special protection in our country and that 
a person, who takes any benefit from such 
a woman. bears the burden. of showing 
that she has conferred benefit on in- 
dependent advice and after fully under- 
standing the nature of the act which she 
has performed. However. we think that 
this observation is to be read in the back~ 
ground of the facts of those cases. 

In Qamar Ara Begum a pardah- 
nashin. old and illiterate woman has con- 
ferred some benefit on persons who were 
neither her heirs nor her blood relatimms. 
In Mt. Izhar Fatma a deed of relinquish- 
ment executed by a pardahnashin illite- 
rate woman was challenged by herself. 
There were some suspicious circumstances 
in which the deed was executed. She is 
said to have relinquished her interest in 
some properties to a woman who was the 
daughter of her sister~in-laws’ Mukhta- 
ram’s father’s father’s sister. In other 
words, the relinquishment was made in 
favour of a person, who was neither an 
heir nor a blood-relation. In Mt. Abba- 
sunnisa. the gift was challenged by the 
executants themselves. The gift was ex- 
ecuted by a sister and the mother of the 
donee. They alleged that they did not 
know that they were executing the gift 
deed and that their signatures were cb- 
tained on representation that the docu- 
ments were needed merely for the pur- 
poses of facility of management. Sum- 
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marising the ~~ law on the point, ‘Sri 
Justice Malik said:— 

‘Whenever a document seoid by - 

a pardahnashin woman is relied upon in 
a Court of law. it is necessary for the 
plaintiff to prove not only its execution” 
by her but that the document was execut- 
ed by her after having fully understood 
its contents. The simpler and more 
straightforward a transaction and the 
language of the deed, the lighter is the 
burden on the person relying on the same 
Seilvoeseses In the case of document execut- 
ed by a pardahnashin woman it is not 
enough to prove mere execution by her 
but it is further necessary -to prove that 
she understood what she was doing. In 
the oft-quoted words of the Privy Coun- 
cil it should be not only her physical act 
but her mental act as well The quantum 
of proof required would vary from case 
to case according to the nature of the 
document relied upon, the language in 
which it was couched and the proof of the 
eapacity of the woman to understand its 
contents ............ 
In Ahmad Khan the gift was executed by 
a person in favour of his grandsons from 
his deceased son. He did not confer ary 
benefit on the widow of his another son. 
This case is, therefore entirely distin- 
guishable on facts. It was held that a gift 
intended to disinherit an heir would be a 
sham transaction. Before us the case of 
Ahmadi Begum is not that the gift was 
intended to disinherit any heir. The 
ease is that the gift, not having been ex- 
ecuted intelligently and on independent 
advice, should not be given effect, 

24. In Kali Bakhsh Singh v. Ram 
Gopal Singh, (1914) ILR 36 All 81 (PC) 
the Privy Council took the view that it 
was not éssential in all cases that in- 
dependent advice should be proved to 
have been given to the executant of a 
document. We respectfully agree with 
Sri Justice Malik that the quantum of 
evidence would vary from case to case 
according to the nature and the language 
of the document relied on and the capa- 
city of the woman to understand its con- 
tents. We do not think that the rule of 
special protection of a pardahnashin. old 
and illiterate woman should be applied 
inflexibly in each and every case. The 
rule should be applied in the light of the 
facts of each case. 

25. In the present case the oral 
gift is in favour of the executant’s own 
daughter who had been living with her 
for the last 15 or 16 years. The execu- 
tant had 18 issues including the daughter, 
All her other issues except the daughter 
did not survive her. Naturally she musf 
have the greatest possible affection for 
the daughter. Again, she _is likely to 
show greater interest in the prosperity of 
the daughter than in the prosperity of - 
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uy > her consanguine -brothers and sister. The 
i Safinama speaks about the gift deed in 
- „such simple and clear language as can be 
understood. by’ any man of common 
gense. . It should also: be noted that the 
. ‘executant of the Safinama had already 
been the recéepient of: same property by 
gift from one Mst. Sahebunnissa. There 
fg a reference to that gift deed in Ext. 
A-43. So she knew the nature and effect 
of a gift. Raiazul Haq. a _consanguine 
brother of Ajaibun-nissa and a claimant 
this case, had admitted in his state- 
ment that Ajaibun-nissa was capable of 
understanding every matter. 


26. In the light of the foregoing 
discussion we are of, opinion that the 
Safinama was her mental act and proves 
the factum of the oral'gift alleged to have 
been made on December 15, 1942. 


27. Ext. A-38 is the next docu- 
ment executed by Ajaibun-nissa which 
proves the oral ‘gift. It is a sale deed, 
dated February 12, 1944. It is a regis- 
tered document. She ‘joined with the ap- 
pellant to execute this document.. The 
document transfers a, house, one half of 
which belonged to the appellant and the 
- other half to her before the oral gift. 
` Although the sale deed is executed after 
. the oral ‘gift when the appellant had be- 
come the owner of the whole house, Ajai- 
bun-nissa also joined with the appellant. 
It seems she was made to join for the 
satisfaction of the vendee by way of 
abundant caution. In the very first sen- 
fence of the document there is reference 

to the “verbal gift.” | - a 

i i : 
28. The document was executed in 
fhe house of Ahmadi Begum. The - two 
attesting witnesses are Riazul Haq. a con- 
sanguine brother of Ajaibun-nissa and a 
claimant in the suit ‘and Mohd Farooq, 
son of Ahmadi.Begum The document 
bears an endorsement of the Sub-Regis- 
trar dated February |12. 1944. The en- 
dorsement recites t the appellant and 
Ajaibun-nissa “after hearing and under- 
- ‘gtanding the nature and contents of. the 
deed in my presence with their. own lips 
from behind the pardah,” admitted the 
execution of the document It is further 
gaid in the endorsement that the two 
women were identified by inspection from 
behind the pardah by Riazul Haq and 


Mohd. Farooq, Riazul Haq and Mohd. _ 


Farooq now profess ignorance of the con- 
tents of the document. They have stated 
that the document not read over to 
them. It is difficult to believe that they 


were ignorant of the contents of the docu- | 


ment. Assuming that: they were ignorant, 
It does not detract from the weight of 
the document. Significantly, it shows that 
the appellant was not trying to conceal 
the factum of gift. from Ajaibun-nissa 
and her consanguine ‘brothers and sister, 
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She could apprehend that Raizul Haq and 
Mohd. Farooq might come to know of the 
oral gift by reading the document which — 
they were asked to attest; and yet she 
decided to get the document executed in 
the house of Ahmadi Begum and attested 
by them. This shows that the oral gift 
was an above-board affair. Again, the 
endorsement of the Sub-Registrar shows 
that Ajaibun-nissa had executed the docu- 
ment after it was read over to her and 
she had understood its contents. The en- 


“dorsement of the Sub-Registrar will be 


admissible in evidence under Section 60, 
Registration Act (See Misri Lal v. Bhag- 
wati Prasad, ATR 1955 All 573). - 


29. . We now come to Exts. A-9. 
A-13, A-17 and A-22. These are the docu- 
ments executed by Ajaibun-nissa. These 
documents were executed on April 7. 
1944. By these documents she appointed 
Mohd. Ismail Khan as the special attorney 
for the purpose of filing an affidavit, get- 
ting her name expunged in the khewats of ` 
certain villages in the district of Fatehpur 
and getting the name of the appellant en- 
tered in those khewats and for taking all .- 
proceedings connected with the mutation 
cases.. We may here point out that after 
the oral gift of December 15, 1942, the 
appellant applied for mutation of her 
name in respect of the property situate 
in villages Salawan, Nasenan, and Nanda- 
pur in the District of Fatehpur. Ajaibun- 
nissa bad zamindari property in these 
villages. These. applications are Exts. 
A-10. A-14, A-18 and A-23. In these ap- 
plications the oral gift. dated December 
15. 1942 is shown as the foundation for 
her-title to the properties which once be- 
longed to Ajaibun-nissa. Mutation was 
ordered on May 22, 1944. The documents 
Exts. A-9, A-13, A-17 and A-22 specifical- 
ly mention the oral gift. The documents 
were verified by her before a Magistrate, 
The Magistrate’s verifications are Exts. 
A-12, A-16, A-21 and A-25. These-veri- 
fications show that the documents were 
read over to and accepted by Ajaibun- 
nissa before the Magistrate. The trial 
court did not presume these documents - 
to be true and accordingly attached no 
evidentiary value to them. But there it 
was wrong. Power of attorney- along, - 
with verifications are to be presumed to be 
true under Section 85, Evidence Act (See 
Wali Mohammad v, Jamal Uddin Chau- 
dhari, AIR 1950 All 524). No eviden 
has been led on behalf of Ahmadi 
to rebut the presumption. f 


„30. Lastly, we come to Exts. A-31 
and A-34. These are- two applications 
made by Ajaibun-nissa in the Municipal 
Board. Kanpur for getting the: name of 
the appellant mutated in the Municipal 
records in respect of house property. Both 
of them were made on February 6, 1943. 





1972 


Tt is stated in these applications tbat she 
had made a “verbal gift in respect of my 
entire Haqiat in city and zamindari pro- 
perty in favour of my own daughter Mst. 
Kulsumun-nissa ....ssesenso and made her 
the owner in possession and enjoyment 
thereof.” 
3L These, documents were execut- 
ed by Ajaibun-nissa. Therein she has 
admitted the factum of the oral gift. We 
have already held that although she was 
a pardanashin old and illiterate woman, 
she had full capacity to understand the 
nature and effect of a gift. Even if she 
may have received no independent advice 
while making the gift and executing the 
documents. We are not inclined to hold 
that these documents should have no evi- 
dentiary value. In our opinion, the docu- 
ments adequately proved: the factum of 
oral gift. 


32. Now we shall take up the 
documents dealing with mutation. We 
have already mentioned that the appel- 
fant had applied for mutation of her name 
over the zamindari property in the dis- 
trict of Fatehpur. The name of Ajaibun-~ 
nissa was expunged and her name was 
substituted in place thereof, on May 22, 
11944. Similarly in respect of the house 
property in Kanpur. her name was mutat- 
ed on June 27, 1943. . Ext. A-32 is an ap- 
plication made on behalf of the appellant 
for mutation of her name over her house 
property belonging to Afaibun-nissa in 
. The application is dated February 
6. 1943. It was made to the Municipal 
Board, Agra. Exts. A-27 and A-28 are 
assessment lists of the Agra Municipal 
Board from 1944-onwards. The name of 
‘the appellant is entered in place of Ajal- 
bun-nissa as the sole owner of the pro- 
perty. These documents are certified 
copies and are admissible under Sec. 313 
of the U. P. Municipalities Act. Ext. A-35 
fs the Income-tax assessment order dated 
_ November 23, 1943. Jt shows that the 
appellant was assessed to income-tax on 
house property. It was stated before the 
Income-tax Officer that she got the pro- 
perty in gift from her mother, 

33. We will now deal with three 
general criticisms made on behalf of 
Ahmadi Begum. Firstly, it is said that 
Ajaibun-nissa was not examined in the 
mutation cases. Secondly, Asharfi Lal, 
whe is admitted to have prepared the 
draft of the Safinama, was not examined 
fn the trial court. Thirdly, the appellant 
has been making a deliberate attempt to 
create documentary evidence in support 
of the oral gift. It is true that Ajaibun- 
nissa and Asharfi Lal were not examined 
in the mutation proceedings and in the 
trial court respectively. But it should be 
appreciated that Ajaibun-nissa was a 
pardanashin old woman. She -was a 
woman of status. Sha was possessed of 
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property worth lacs ‘of rupees. . So she” 


might have felt disinclined to appear ‘in 
Court. Asharfi Lal; who had prepared 
the draft of the Safinama, was, no doubt. 
an important witness but the mere fact 
that he has not been examined would not 
destroy the weight of voluminous docu- 
mentary evidence. The charge that the 
appellant has been making a deliberate 
attempt to create documentary evidence 
in respect of the oral gift does not help 
Ahmadi Begum. The gift was oral, and 
naturally there would be a desire on the 
part of the donee to obtain reliable evi- 
dence in proof of the oral gift. So she 
has acted in the manner an ordinary man 
would have acted, 


34, We now pass on to the oral 
evidence on behalf of the appellant. 
Besides examining herself, she has: also 
examined two other witnesses, Fahi- 
muddin and Anwarul Haq. All the three 
have deposed that Ajaibun-nisa made an 
oral gift of all her Immoveable properties 
in favour of the appellant and delivered 
possession over the properties to her, and 
the appellant accepted the gift and en- 
tered into possession over the properties. 
No doubt. Fahimuddin is an employee 
and Anwarul Haq a nephew of the ap- 
pellant, but this ce does not 
detract from the weight of their evidence. 
They were persons who would in the ordi- 
nary course of events be present on the 
occasion of the making of the oral gift. 


35. The trial court has not given 
due weight to the evidence on record, 
oral and documentary, p y for the 
reason that the written statement of the 
appellant did not exactly describe the 
words by which the gift was made. It 
seems to us that the trial court has been 
too technical The factum of gift and 
the date on which it was made have been 
pleaded in the written statement. The 
written statment also states that Ajaibun- 
nissa gifed her entire immoveable pro- 
perties like shops, houses and zamindari 
property. So the subject-matter of the 
gift is also described in the written state- 
ment. This description of her gift is, in 
our view, sufficient pleading in the cir- 
cumstances of this case. We have already 
stated earlier that the Safinama was ex- 
ecuted seven days after the oral gift and 
that it speaks of the oral gift Then we 
have mentioned other pieces of docu- 
mentary evidence of the oal pift So in — 
these circumstances we are unable to give 
any weight to the circumstance that the 
written statement does not quote the 
exact words used by Ajaibun-nissa when 
making the gift. 

36. The decisions relied upon by 
the lower court are not applicable to the 
facts of this case. Unlike the vee 
the respondent who set up an oral will in 
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Babu Beer Pertab v. Maharajah Mahen- 
dra Pertab, (1867-69) 12 Moo Ind App 1 
at p; 28 (PC) had been shifting his stand 
from time to time, In Venkat Rao v. 
Namdeo, AIR 1931 PC 285 the oral will 
was sought to be proved only by oral evi- 
dence. But in the present case there is 
documentary evidence to prove the oral 
gift. In Ganesh Prasad v. Hazari Lal, 
1942 All WR (HC) 133 at p. 152 = (AIR 
1942 All 201) (FB) also the oral will was 
sarat to be proved only by oral evi- 
ence. 


37. The appellant has said in 
her statement that Ajaibun-nissa made 
gift of her ornaments also in her favour. 
But this is not pleaded. Accordingly her 
statement as regards ornaments cannot 
be believed. But it does not necessarily 
follow therefrom that her statement in 
regard to the gift of immoveable pro- 
perty should also be disbelieved for that 
reason. 


38. She has stated that the gift 
was made in the presence of Anwarul 
Haa, Fahimuddin, Walji, Karam Iahi and 
Asharfi Lal Out of them, Karam [Iahi 
and Walii died shortly after the institu- 
tion of the suit. Asharfi Lal also died 
sometime during the pendency of the suit. 
The remaining two witnesses Anwarul 
. Haq and Fahimuddin have been examin- 
ed by the appellant. The trial court has 
commented that the appellant did not 
summon Anwarul Haq and Fahimuddin 
for examination when the suit was fixed 
for hearing on May 25 and 26. 1950. We 
are not inclined to give over-importance 
to this circumstance, In the written state- 
ment the appellant has said that the gitt 
was made in the presence of 'bihi 

khwahan’, that is to say, relations and 
well-wishers: eal Haq is a relation. 
Fahimuddin is an employee. They would 
be present on the occasion in the natural 
course, Counsel for Ahmadi Begum has 
submitted that on July 19, 1950 the ap- 
pellant made an application to the court 
for examining as many as six persons on 
commission by . serving interrogatories. 
Among those persons is Anwarul Haq. 
The other persons are Asharfi Lal, Mohd. 
Shamim Uddin. Mohd. Ismail Khan, 
Mohd, Sher Khan, and Mohd. Manzuruza-~ 


man. The court directed the interroga- 


tories to be filed by the plaintiff within 
a week. The interrogatories were filed 
with respect to Mohd, Shamim Khan, 
Mohd. Sher Khan, Mohd, Manzuruzaman 
and Mohd, Ismail Khan. But thereafter 
the appellant took no steps to serve them. 


39. It is said that these persons 
have not been examined. But it was for 
the appellant to decide whom to examine 
and whom not to examine. No adverse 
inference can be drawn against her from 
the circumstance that she has not ex- 
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amined all the witnesses mentioned in me 
application of July. .19. 


40, It is then submitted that it 
looks rather strange that on the occasion 
of the making of the oral gift Ahmadi 
Begum and her two brothers were not 
called by Ajaibun-nisa although they 
were closely related to her. Ajaibun< 
nissa was making oral gift of all her im~ 
moveable in favour of her daughter. 
As a result of the gift Ahmadi Begum 
and her two brothers would get no share 
in her immoveable properties, Natural« 
ly they would be highly displeased with 
and indignant at her. It seems to us that 
she wanted to conceal the factum of the 
oral gift from these persons so that her 
relations with them might remain cordial 
in the evening of her life. It is, there- 
fore, not at all strange that they were 
not invited to witness the making of tha 
oral gift. 


41, Ahmadi Begum examined her~ 
self, Riazul Haq and Mohd. Farruq to 
show that no oral gift could have been 
made on December 15, 1942. Riazul Haq 
is her brother and Mohd. Farrua, her 
son. The witnesses are, therefore, highly 
interested in her, That apart, we have 
carefully read their statements but we 
are not satisfied that their evidence offsets 
the documentary and oral evidence of the 
appellant. They have stated that they 
were present in the house of Ajaibun~ 
nissa on the date the oral gift is 
alleged to have been made by her. They 
further said that on that date Ajaibun- 
nissa was celebrating the Urs of Shahjf 
Mian. It appears that Urs used to take 
place on the 5th of Zil Hij (last month 
of the Hijri year). The calendar of 1942 
would show that 5th of Zil Hij corres- 
ponds to December 14, 1942 and not to 
December 15, 1942, when the oral gift 
was made. Again, although according to 
them Ahmadi Begum and Riazul Haq 
both inherited an interest in the proper~ 
ties of Ajiabun-nissa, it is strange that 
they did not apply for mutation of their 
names over her immoveable properties 
situate in district of Fatehpur, Kanpur, 
Agra and Pilibhit, On the whole, we are 
not prepared to believe their statements. 


42, It is said that Ajaibun-nissa 
always used to tell them that her pro- 
perties would devolve after her death on 
her legal heirs. If Ajaibun-nissa had told 
them so, it does not militate with her 
making an oral gift. We have already 
explained earlier that she might have had 
a desire to keep the fact of oral sift 
secret from her legal heirs so that their 
relations might not be strained in the 
evening of her life. This desire would 
explain her telling them that her legal 
oe get the properties after her 

ea 
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43. Yt is also complained that ad- 
mittedly Asharfi Lal would have been one 
of the best witnesses but he was not ex- 
amined by the appellant. Now the ap- 


pellant made an effort to examine Asharfi . 


Lal on commission. When the commis- 
sioner went to the house of Asharfi Lal, 
Asharfi Lal was absent and accordingly 
he could not be examined. No blame may. 
therefore, be fastened on the appellant on 
this score. But Ahmadi Begum has ex- 
amined one Habib Khan to show that 
Asharfi Lal was present inside his house 
when the co ioner went there to ex- 
amine him. But Asharfi Lal asked Habib 
Khan to inform the commissioner that he 
was out of station. We are not prepared 
to place any reliance on the statement of 
Habib Khan. His story is that Asharfi 
Lal had a mistress named Shamshi Bai 
and that Shamshi Bai kept him as her 
son. He was living in the house of 
Shamshi Bai. According to him, when 


the commissioner came to the house of - 


Shamshi Bai where Asharfi Lal was liv- 
ing. Asharfi Lal asked him to tell the 
commissioner that Asharfi Lal had gone 
to Mathura. Firstly, he does not appear 
to us. to be a natural witness. His ex- 
planation for being present on the occa- 
sion is that Shamshi Bai was keeping him 
as her son. It does not satisfy us. Again, 
Habib Khan said that he never informed 
anybody as to what evidence he would 
give in this case. He has further added 
that he had no talk with Ahmadi Begum 
“or her men”. In the circumstances it is 
not understandable how he was discover- 
ed by Ahmadi Begum and her pairokars. 


His statement, read as a whole, does nof- 


show that he is a truthful witness. Third- 
ly, the order-sheet shows that the com- 
mission was returned to the court as 
Asharfi Lal could not be found. 


4A, It is also pointed out on behalf 
of Ahmadi Begum that the appellant took 
no steps to get her name mutated over 
the immoveable properties in Pilibhit and 

_ belonging to Ajaibun-nissa. That is true. 
But the reason may be that the appellant 
might have been asked by Ajaibun-nissa 
not to take that step so that the oral gift 
could remain secret during her life and 
her relations with Ahmadi Begum and 
others might not get strained in the even- 
ing of her life. We find nothing in this 
circumstance to ignore the oral gift. 

45. The trial court has comment- 
ed on three aspects adversely to the ap- 
pellant. Sult No. 2 of 1941 was filed by 
Ajaibun-nissa for partition against Mst. 
Mamoona Khatoon, the widow of Habibuf 
“Haq and the appellant. In that case there 
was a compromise on September 23, 1941. 
Under the compromise, the share of Mst. 
Mamuna Khatoon was partitioned and ‘the 
shares of Ajaibun-nissa and the appellant 
remained joint, A decree was passed in 


lant) that no 


He T 
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terms of the comprofnise on the 11th of | 
April, 1942. As the decree could not be 
prepared earlier, the 
report to the court on December 8, 1943. 
The court passed this order: ‘Let the 
decree be prepared at once.” (See Ext. 
5). Thereafter the decree was prepared 
and the court signed the decree on 
December 13, 1943. The final decree 
shows the shares of Ajaibun-nissa and 
the appellant. In the judgment under ap~ 
peal before us, the trial court says: “It 
is difficult to understand why the factum 
of gift was not mentioned before the 
court before the final decree in this case 
was prepared. ‘This is a very important 
document and is a definite circumstance 


_ against the making of the gift by Ajaibun- 


nissa in favour of (the appellant) as this 
decree was prepared more than a year 
after the making of the gift. 


46. We have already mentioned 
that the decree was passed on April 11, 
1942, The decree was prepared late in 
December, 1943, and it would naturally 
show the shares of the parties as they 
were on April 11, 1942 and not as they 
should have been on December 13, 1943. 
The decree is to tally with the judg- 
ment. At the time of the signing of the . 
final decree by the trial court on Decem- 
ber 13, 1943, the decree could not show 
the appellant as the sole owner of the 
properties on account of the oral gift for 
in that case it would not tally with the 
Judgment given on April 11, 1942. So 
this criticism of the trial court does not 
appear to us to be justified. 


47, Case No. 99 of 1942 was for 
rectification of khewat relating to village 
Salawan in District Fatehpur. The ap- 
pellant and Ajaibun-nissa were the ap- 
plicants. and Riazul Haq was the respond- 
ent. It appears from Ext. 19 that it was 
instituted on March 9, 1942, that is, be- 
fore the making of the oral gift. Ext. 19 
also shows that it was decided on Janu- 
ary 21, 1943. It further shows that on 
April 1, 1943, the appellant and Ajaibun- 
nissa made an application in that case 
through one Mohd, Maqsood. It is said 
in the application that it had been order- 
ed that the names of the appellant and 
Ajaibun-nissa should be entered after ex- 
punging the name of Riazul Haq. It is 
further said that each of the applicants 
had a half share in the property. The 
application ends with the prayer that 
their names should be entered “to the 
extént of half and half, that is to sav, 
in equal shares.” This application was 
moved apparently after the oral gift had 
been made on December 15, 1942 Com- 
menting on this application, the trial 
court says: “This application too amounts 
to the admission on behalf of the (appel- 
gift was made in her 


suit clerk made a _ 
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favour.” We do not agree with this 
comment. z 

“We have already said that the order 
for the recording of the names of the ap< 
pellant and Ajaibun-nissa was made on 
January 21, 1943 on the basis of the muta- 
tion proceedings started on March 9, 1942, 
In the mutation proceedings it must have 
been said that they had a half share. In 
that proceeding the subsequent fact of 
the oral gift could not be introduced, For 
that purpose a separate mutation proceed 
ing would be necessary. Riazul Haq was 
not a party to the oral gift. The muta< 
tion proceeding was started on the basis 
of the sale deed executed by Riazul Haq 
in favour of Ajaibun-nissa and. the ap- 


pellant. The oral gift was a distinct and - 


independent cause of action from the 
cause of action based on the sale deed 
executed by Riazul Haq. Again, 
Haq is a consanguine brother of Alaibun- 
nissa. We have already mentioned that 
perhaps Ajaibun-nissa wanted to con- 
of the oral gifi 
brothers and 
sister and other relatives so that her 
relations with them might not became 
strained at about the end of her life. It 
is not improbable that on account of this 
desire of hers, the appellant and Ajaibun- 
nissa did not seek mutation of the name 
of the appellant over the entire properties 
in the mutation proceedings started on 
the basis of the sale deed of Riazul Haq, 
for in that proceeding Riazul Haq must 
have been attending the mutation court. 
48. 
the trial court is with respect to the rent 
receipt (Ext. 36). The rent receipt ap- 
parently purports to have been executed 
on December 16, 1942. But the trial 
court has found that ‘6’ has been inter- 
polated for ‘5’ by some one on behalf 
of the appellant. Assuming 
so, it does not go against the appellant. 
The rent receipt was issued by Fahim 
Uddin on December 15. 1942. It is in 
respect of a house situate in Hing Man 
Agra. A sum of Rs. 10/- was realis 
by Fahimuddin on December 15, 1945 
as rent for the month of August. 1942. 
It may be recalled that Fahimuddin has 
appeared as a witness for the appellant. 
He. has stated that the oral gift was made 
by Ajaibunnissa on December 15, 1942 
at Pilibhit in his presence. The trial 
court has disbelieved him on account of 
the receipt Ext, 36. The trial court 
says that when the receipt was issued at 
Agra on December 15, 1942. the witness 
could not be present at Pilibhit on the 
same date. 


49, It is Interesting to notice that 
although the receipt is issued to Aladin, 
he has not been 
Begum. Instead one Mohd. Ramzan has 
been examined. He says that he was the 


The last adverse comment by 


that that is 


examined by Ahmadi 


A.LE, 


tenant of two shops and that one was 
let in the name of Aladin and the other 
in his own name. As the shop was lef 
to Aladin. we fail to understand how he 
came in possession of the recelpt issued 
to Aladin. His explanation that he was 
the real tenant of the shop which was 
let to Aladin, does not satisfy us. That 
apart, this document cannot be relied on 
against the appellant for another ve 

substantial reason. As already . sta 

Fahimuddin had appeared as a witness 
for the appellant. He was never cross- 
examined with respect to this receipt. If 
may be said that at that stage Ahmadi 
Begum was not aware of the existence 
of the receipt. But she became aware 
of the existence of the receipt when 
Mohd. Ramzan filed it in court on Nov- 
ember 13, 1956 during the course of his 
examination. Thereafter it was the 
duty of Ahmadi Begum to recall Fahi- 
muddin for the purpose of cross-examl- 
nation with respect to the receipt. He 
should have been confronted with the 
receipt and asked to explain how he 
could be present at Agra as well as af 
Pilibhit on December 15, 1942. That 
was not done. The receipt was, there- 
fore, not admissible in evidence in view 
of the provisions of Section 145 Evidence 
Act. (See Naba Kumar Das v. Rudra 
Narayan Jana, AIR 1923 PC 95 and 
Awadh Behari Sharma v. State of 
Madhya Pradesh. AIR 1956 SC 738). 
Fahimuddin should have recalled 
for cross-examination with respect: to the 
receipt under Order 18, Rule 17, Code 


‘of Civil Procedure. (Madhubhai Amtha- 
lal Amthalal Nanalal, 


lal v. AIR 1947 Bom 
156). l : : - 

50. — In view of the foregoing dis- 
cussion, we are of opinion that the ap-- 


` pellant has succeeded in proving the oral 


gift. So she has become the full owner 
of the entire immoveable pròperties 
which are situate in districts Fatehpur, 
Agra, Kanpur and Pilibhit and which be- 
longed to Ajaibun-nissa before Decem- 
ber 15. 1942. 


__51. In her plaint, Ahmadi Begum 
had asked for partition of her share in 
certain properties (Schedules A and B of 
the plaint). Except the properties men- 
tioned in Item 7 of Schedule A. all are 
immoveable properties. Item 7 of Sche- 
dule A mentions “articles and ornaments 
etc., present in the residential house in 
the city of Agra, Mohalla Nai ‘Basti Gall 
Chhamchham, valued at about Rs. 5,000/-. 
This item dealt with moveable proper- 
ties. The articles and ornaments are not 
specified either in the plaint or in the 
evidence of Ahmadi Begum. As the oral 
gift entitled the appellant only to im- 
moveable properties, Ahmadi Begum and 
her consanguine brothers Riazul Haq and 
Fazal Haq will be entitled to their reg. 
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pective shares In the moveable proper- 
ties in Item 7 of Schedule A. 

52. In the result. we allow the 
appeal A The p ary -decree 
of the trial court in regard to the pro- 
perties mentioned In Item 7 of Sche- 
dule A to the plaint will stand. The 
rest of the preliminary decree is set 
aside, Parties shall get costs according 
to their success and failure, 

Appeal partly allowed, 
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Chaman Lal, Appellant wv. Sudhir 
Chandra and others, Respondents. 
Second Appeals Nos. 9 of 1970 and 
21 of 1969, D/- 23-9-1971, against order 
of N. C. “Saxena, Dist. J. Bijnor, D/- 
12-1-1970. 
Provincial Insolvency Act (1920), 
Section 9 — Transferees of debtor can 
be impleaded as proper parties. 
The ground of attack in an insolv- 
ency petition under Section 9 is direct- 
ed against the transfer. made by the 
debtor. In order to defend such an 
attack a transferee can well choose to 
appear and participate in the proceed- 
ings. A transferee who so volunteers 
can legitimately be treated as a pro- 
per party to the proceedings. The deb- 
tor after having transferred a substan- 
tial portion of his property may not 
feel interested enough to adequately de- 
fend the insolvency petition.. The inte- 
rests of a transferee are in that situa- 
tion bound to suffer. (Para 6) 
Hence where one of the grounds on 
which the petition proceeded was the 
invalidity of the transfer made by deb- 
tor in favour of the transferees, the 
transferees who want to appear in order 
to show that the insolvency petition 
was itself not maintainable and not made 
bona fide are proper parties to the pro- 
ceedings, Civil Revn. 178 of 1969. D/- 
27-1-1969 (All), Overruled. (Para 6) 
Cases Referred: Chronological Paras 
(1969) Civil Revn. No. 178 of 1969, 
D/- 27-1-1969 (All), Chandalal 
v. Ram Charan 

(1988) AIR 1968 Mad 287 (V 55) = 
1968-1 Mad LJ Mahadeva 
Rice and Oil Mills v, Chenni- 
malai Gounder 7 

(1965) AIR 1965 All 80 (V 52) = 
1963 All LJ 623, Ram Laksh- 
man v. J. K. Kapoor 

(1956) ATR 1956 All 68 (V 43), 
Sheoraj Bahadur Mathur v. Ab- 
dul Aziz : 
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(1951) ATR 1951 Mad 665 (V 38) = 
1951-1 Mad LJ 879, M. A. Jaleel 
Sahib v. Seeniappa Ramaswami 
Mudaliar and Co,. i 

H. S5. Joshi, for Appellant; Gopal 
Behari and Sirish Pd.. for Respondents. 

SATISH CHANDR. J.:— These 
two appeals arise out of insolvency pro- 
ceedings and have been filed by the 
petitioning creditor. 

2. It appears that certain 

ferees of the debtor applied for fo 

impleaded as party to Insolvency pro~ 

ceedings before an adjudication order 
was made. The learned Insolvency 


-Judge rejected the application on the 


ground that the -transferees have no 
locus standi for appearing in the pro- 
ceedings at that stage. The purchaser 
can be made a party only in proceed- 
ings under Section 53 of the Insolvency 
Act. The learned Judge observed that 
from a perusal of Sections 7, 9 and 10 
of the Provincial Insolvency Act, it 
would be apparent that a purchaser is 
not interested either in the allowing or 
dismissal of the application. His re- 
medy is under Section 53 of the Insolv- 
ency Act which will not be barred by 
any order that may be passed under 
Section 9 

3. The transferees went up in 
appeal and succeeded. The learned Dis- 
trict Judge held that Section 5 of the 
Provincial Insolvency Act makes the 
provisions of Civil P. C. applicable to 
the proceedings under that Act. Con- 
sequently Order 1. Rule 10, Civil P, C. 
was applicable. He held that it will be 
necessary to implead the transferees to 
enable the court effectually and com- 
pletely to adjudicate upon and settle the 
question invovled in the proceedings. 
The transferees were in any event, pro- 
per parties to the petition. The appeal 
was allowed and the transferees were 
directed to be impleaded as opposite 
parties to the insolvency petition. 

4, When the present appeals came 
up for hearing reliance on behalf of 
the petitioning creditor was placed on 
a Single Judge decision in Chanda Lal 
v. Ram Charan in Civil Revn. No. 178 
of 1969, D/- 27-1-1969 (All). 
Revision was directed against an order 
refusing an application for implead- 
ment of a transferee of the debtor. The 
learned Judge observed that under Sec- 
tion 9 of the Act what has to be seen 
is the conduct of the debtor and whe- 
ther the debtor has committed any act 
of insolvency. Once the order has been 
passed under Section 9 of the Act ad- 
judging the debtor an insolvent, it will 
always be open to a transferee to plead 
fn proceedings under Sections 53 and 
54 of the Act that the transfer was 
valid. The learned Judge relied upon a 
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Division Bench case, Ram Lakshman v. 
J. K. Kapoor, 1963 All LJ 623 = (AIR 
1965 All 80) and observed that he was 
bound by this Division Bench decision 
which has specifically overruled an- 
other single Judge decision. Sheoraj 
Bahadur Mathur v. Abdul Aziz, AIR 
1956 All 68. The learned Judge hear- 
ing the present appeals felt that the 
decision in Chanda Lal’s case requires 
reconsideration and so he referred the 
appeals to a larger Bench. That is how 
these cases has come before this Bench, 


5. Section 5 (1) of the Provin- 
cial Insolvency Act provides that sub- 
ject to the provisions of this Act the 
court in regard to the proceedings under 
the Act shall have the same power and 
shall follow the same procedure as- it 
follows in exercise of the original civil 
jurisdiction. It will be seen that the 
insolvency jurisdiction is conferred on 
existing Civil Courts. Section 5 only 
clarifies that the existing jurisdiction 
possessed by the Civil Courts will 
continue to be available to it while 
exercising jurisdiction under the Provin- 
cial Insolvency Act. The procedure pro- 
vided for in the Civil P. C. which is 
applicable to the Civil Courts when 
exercising original civil jurisdiction will 
equally be applicable to those courts 
while exercising functions under 
Provincial Insolvency Act. Order 1, 
Rule 10, Civil P, C. would hence equal- 
ly be applicable to the proceedings under 
the Provincial Insolvency Act. Under 
that rule the court has jurisdiction to 
implead necessary as well as proper 
parties to the insolvency proceedings. 
Ex hypothesi persons who feel that they 
are either necessary or proper parties 
will have to validly approach the In- 
solvency Judge for being impleaded . as 
party to the proceedings before it. The 
learned Judge deciding Chanda Lal’s 
case, Civil Revn. No. 178 of 1969, D/- 
27-1-1969 (All) admitted that the Bench 
in Ram Lakshman’s case 1963 All LJ 
623 = (AIR 1965 All 80) took a con~ 
trary view. In Ram Lakshman’s case 
the dispute for adjudication was 
whether a decision as to the validity of 
a transfer rendered in proceedings under 
Section 9 operates as res judicata, The 
Division Bench answered this question 
in the negative. It gave several reasons 
for holding that the orders. in proceed-~ 
ings under Section 9 in relation to the 
validity of a transfer were not strictly 
necessary for adjudging a debtor an in- 
solvent under Section 9, and so they 
would not operate as res judicata. There 
is nothing in that judgment from 
which it may be inferred that the 
Bench was of opinion that the trans- 
ferees have no locus standi in proceed- 
ings under Section 9. or that the court 
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has no jurisdiction to implead parties 
under Order 1, Rule 10, Civil P. QC 
Ram Lakshman’s case is therefore not 
an authority for the proposition that 
the court has no jurisdiction to im- 
plead transferees in proceedings under 
Section 9 of the Provincial Insolvency 
Act. It is true that Ram Lakshman’s 
case overruled the decision in Sheoraj 
Bahadur’s case in which the question of 
res judicata was also decided. These two 
decisions are in our opinion distinguish- 
able from the present case. The im- 
plication ‘in Chandu Lal’s case that the 
court has no jurisdiction to implead 
transferees in proceedings under Sec- 
tion 9 does not, with respect, represent 
a correct view of law. Under Section 9 
the insolvency petition can be present- 
ed by a creditor on three grounds men- 
tioned in it. 


6. Under Section 5, a debtor com- 
mits an act of insolvency if he makes a 
transfer of all or substantially all his 
property to a third person for the bene- 
fit of his creditors or if he makes a 
transfer of his property or any part 
thereof with the intent to defeat or de- 
lay his creditors or if he makes a trans- 
fer which would be void as a fraudulent 
preference. If such an act of insolvency 
is committed any creditor can move an 
insolvency petition under Section 9. The 
ground of attack in an insolvency peti- 
tion is directed against the transfer 
made by the debtor. In order to de- 
fend such an attack a transferee can 
well choose to appear and participate in 
the proceedings. A transferee who so 
volunteers could legitimately be treated 
as a proper party to the proceedings. 
The debtor after having transferred a 
substantial portion- of his property may 
not feel interested enough to adequately 
defend the insolvency petition. The 
interests of a transferee are in that situa- 
tion bound to suffer. It cannot hence 
be gainsaid that the transferees res- 
pondents in the present case who want- 
ed to appear in order to show that the 
insolvency petition was itself not main- 
tainable and not made bona fide were pro- 
per parties to the proceedings. The learned 
District Judge was right in permitting 
them to participate in these proceedings. 
One of the grounds upon which the in- 
solvency petition filed by the appellant 
proceeded was the invalidity of the 
transfer made by the debtor in favour 
of the respondents. The respondents 
were therefore interested in contesting 
the application, They were rightly held 
to be proper parties, 

7. For the appellant reliance was 
placed upon AIR 1968 Mad 287, Mahadeo 
Rice and Oi] Mills v. Chennimalai 
Gounder. There it was held that the 
court has no jurisdiction to add a party 


1972 


unless it is necessary to add a proper 
party. There can be no quarrel with 
the proposition. But the jurisdiction 
u/O. 1, R. 10, Civil P. C. extends to pro- 
per parties also. Reliance was also placed 
upon M. A. Jaleel Sahib v. Seenianpa 
Ramaswami Mudaliar and Co., 

1951 Mad 665. There it was held that 
a creditor. who had a grievance of his 
own afainst the conduct of the petition- 
ing creditor can come by way of an 
application for being substituted and not 
for being added as an additional party 
and so he could not take advantage of 
Order 1, Rule 10, Civil P, C. No such 
factual situation arises in the present 
case. The respondents wanted to parti- 
cipate in the proceedings in order to 
defend the transfers in their favour and 
contest the insolvency petition filed on 
a ground affecting the transfer in their 
favour. That case is not applicable. 

8. In this view it is not neces- 
sary to decide the other technical ques- 
tions as to whether the appeal was main- 
tainable. 

9. In the result the appeal fails 
and is accordingly dismissed with costs. 

Appeal dismissed, 
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The Collector, Central Excise, Al- 
Iahabad and others, Appellants v. IL. 
Kashi Nath Jewellers, Respondent, 

Special Appeal No. 447 of 1971, 
D/- 9-12-1971. against judgment of K. N. 
‘Singh, J. reported in AIR 1972 All 16. 

(A) Gold (Control) Act (1968), Sec- 
tion 66 (1) (a) — ‘Has reason to believe’ 
— Meaning of — Existence of reason- 
able belief essential before exercising 
power to seize gold in respect of which 
provisions of Act are contravened or 
attempted to be contravened. 

The condition precedent for the ap- 
plication of Section 66 is the reasonable 
belief that the provisions of the Act have 
been or are being or are attempted to 
be contravened. The power then ex- 
tends to the seizure of such gold in res- 
pect of which contravention has either 
been made or is about to be made. The 
Section does not permit an indiscrimi- 
nate seizure with a view to fishing out 
material to form a belief and justify it 
by reasons culled therefrom. The be- 
ef must be of an honest and reason- 
able person based upon reasonable 
grounds. It is not a matter of subjec~ 
tive satisfaction. Case Law discussed. 

(Paras 9, 10} 

(B) Constitution of India, Art. 19 (1) 
(2 — Power of seizure being an in-road 
§nto fundamental right to property has 
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to be exercised strictly in accordance 
with law. AIR 1954 SC 415 and AIR 
1960 SC 554, Rel. on. (Para 13) 
(C) Gold (Control) Act (1968), S. 66 
Seizure of entire stock-in-trade — Dea- 
ler maintaining vouchers and accounts 
required by Section 55 — Failure to 
post G. S. forms for certain period — 
‘Absence of reasonable belief — Seizure 
is illegal though dealer could be prose- 
cuted under Section 87 — (X-Ref :— 
Sections 55 and 87). 


Section 66 of the Act may cover 
two situations when a contravention of 
Section 55 has been alleged: (1) where 
no accounts exist ie. there are nei- 
ther vouchers nor G, S. forms and (2) 
where vouchers exist but the G. S. forms 
are not posted. In both these situations 
the dealer may be punished under Sec- 
tion 87 of the Act. 


Where the Customs Authorities on 
receipt of information that the petitioner, 
a licenced dealer under the Act, was 
dealing in smuggled gold, searched the 
business premises of the petitioner and 
on finding that the G. S. forms had not 
been posted for a certain period seized 
the entire stock-in-trade of gold orna- 
ments of the petitioner without check- 
ing the accounts and vouchers maintain- 
ed by the petitioner, it was held that 
the Customs Authorities were not justi- 
fled in seizing any stock-in-trade with- 
out applying their mind to the accounts 
maintained, The seizure of the entire 
stock was contrary to Section 66 as 
there was absence of reasonable belief 
under Section 66. The initial seizure 
being bad, retention of a portion of 
the stock after checking the vouchers 
will be illegal on the principle, that this 
part of the stock was also not seized 
under a reasonable belief as required 
by Section 66 especially when there 
were no allegations that the vouchers 
were false or faked. (Paras 12 to 14, 

17 and 18) 

(D) Gold (Control) Act (1968), S. 66 
— Burden of proof — Proof that Gold 
seized was accounted for when lies on 
dealer. 


The question of burden of proof 
arises when there is a proper seizure 
in law. Once the initial action of sei- 
zure is found to be invalid retention of 
any part of goods cannot be justified 
on the ground that the dealer has not 
been able to discharge its burden in 
respect of it. (Para 15) 
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Tej Narain Sapru and J. Sarup, for 
E S. N. Kacker. for Respon- 
ent 


GOPI NATH, J.:— This is a special 
appeal against the judgment of a learn- 
ed Single Judge dated August 10, 1971, 
allowing a writ petition filed by the 
petitioner-respondent, The Collector, Cen- 
tral Excise and others, the opposite: par- 
ties in the writ petition are the appel- 
lants and Lala Kashi Nath Seth, Jewel- 
lers is the petitioner-respondent. The 
writ petition challenged an order of sel- 
zure made by the Superintendent, Cen- 
tral Excise, Lucknow and other officers 
of the Department, The officers seized 
2583 pieces of ornaments weighing 
22151.370 grams of gold which was the 
entire stock in trade with the petitioner~ 
respondent on 27-4-1971. This was chal- 
lenged on the ground that it was illegal 
and arbitrary and was meant to harass 
the  petitioner-respondent, 

2. The petitioner-respondent is a 
Licensed dealer in gold, gold ornaments 
and articles of gold. It is authorised 
to acquire, possess and dispose of gold 
and gold ornaments and other articles 
of gold in accordance with the provi- 
sions of the Gold (Control) Act, herein- 
after referred to as the “Act”, 


3. The Assistant Collector, Cen- 
tral Excise received information that 
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the petitioner was dealing in foreign 
gold and that. it had in its possession 
such gold. A raiding party. consisting 
of the Superintendent, Central Excise, 
Lucknow, and a few other officers con- 
ducted a search of the petitioner-respon- 
dent’s business premises at 20, Jhande- 
wala Park, Lucknow, on 27-4-1971. The 
Officers found that Forms Nos. G, S. 10, 
1 and 12 were not maintained by the 
respondent from 19th to 26th Apu 
1971. They found that Form No. G. 

10 was maintained upto the ae Avil 
1971; Form No. G. S. 11 

tained upto the 17th of April. 1 1971 and 
Form No. G. S. 12 was maintained up- 
to ist April, 1971 in respect of 71 items, 
upto llth of April, in respect of two 
items, upto 17th of April, in respect of 
two items and upto the 18th of April, 
1971 in respect of four items. It might 
be observed that Form No. G. S. 11 is 
not material for this case: The officers 
thereupon seized the entire  stock-in- 
trade which consisted of 2583 pleces of 
ornaments as mentioned above. Accord- 
ing to the petitioner-respondent the 
Munim of- the respondent Firm was ill 
and the period in dispute being’ a mar- 
riage season, and there being rush of 
business, Forms G, S. 10, 11 and 12 
could not be posted although the cor- 
responding vouchers of receipt and issue 
during this period were available and 
the Department in fact seized the quan- 
tity of gold mentioned above on the 
basis of the vouchers for the period 19th 
to 26th April, 1971. 


4. The case of the Department 
was that the Department received in- 
formation that the petitioner-respondent 
was dealing in smuggled gold, a raid 
was accordingly conducted and it was 
found that Forms G. S. 10, 11 and 12 
were not posted from 18th to 26th April 
1971; that on the basis of the vouchers 
the Department found that a certain 
quantity of gold consisting of ornaments 
was received and issued during this 
period by the respondent; Forms G, S. 
10 and 12 having not been posted for 
the pericd, an equal number of orna- 
ments carrying the same weight, though 
not the same as were. actually received 
were seized by it. This position was 
clarified by the Department by means 
of a supplementary counter-affidavit of 
Sri Gyan Charan Misra filed on 30-6- 
1971. Paragraph 9 of that affidavit 
stated that articles received between 
18-4-1971 to 26-4-1971, not being cap- 
able of identification, an equivalent num- 
ber of unaccounted for ornaments were 
seized, It is to be noticed that the De- 
partment has not explained as to what 
it meant by unaccounted for ornaments. 
The vouchers being available in respect 
of the entire stock seized and there be- 
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fng no case of discovery of any excess 
gold in stock nor there being any alle- 
fatlon that the stock seized was not re- 
ferable to Forms G, S. 10 and 12 al- 
ready in existence the allegation about 
the ornaments being unaccounted for 
remains vague. The Department’s case 
on its ultimate analysis seems to be 
that the petitioner-respondent received 
ornaments of gold during 19th to 26th 
April, 1971, and the total weight there- 
of was gathered from the vouchers for 
that period. Those ornaments could not 
be seized for lack of identification but 
since in the opinion of the Department 
the petitioner had contravened the pro- 
visions of Section 55 of the Act by not 
filling Forms G. S. 10 and 12 from 19th 
to 26th April, 1971 an equivalent num- 
ber of other ornaments carrying the 
same weight were liable to seizure and 
were accordingly seized. The orna- 
ments, so seized, might at the time of 
seizure, have been accounted for or 
- might not have been accounted for; but 
according to the. Department they at- 
tracted the Hability of seizure because 
an equal quantity of gold actually liable 
for seizure was not identifiable in the 
stock. It is relevant to notice the pro- 
ceedings of the writ petition at this 
stage. 


5. Sri T. N, Sapru, learned coun- 
gel for the Department. at the time of 
the admission of the writ petition, stated 
that the Department had not checked 
fhe accounts and gave an und 
that the Department would return such 
ornaments which, after verification, were 
found to have been properly accounted 
for. The statement made by the learn- 
ed counsel clearly suggested that at the 
time of the seizure the entire stock of 
the petitioner-respondent was seized 
without any verification of the accounts? 
The Bench then issued a direction that 
the Department will return such of the 
ornaments as had been properly ac- 
counted for. It further directed the 
checking to be done within ten days 
from the date of the order, È e., the 18th 
of May, 1971. Sri R. N. Mulla. an 
‘Advocate, of this Court, was appointed 
as Commissioner for this purpose. The 
Commissioner submitted his report on 
the 27th of May, 1971: According to 
the Commissioner, on the basis of the 
material available, almost the entire 
stock seized by the Department was ac- 
counted for except four items, The De- 
partment agreed that a major portion 
of the ornaments seized were account- 
ed for but a quantity of 3770.015 grams 
of gold remained unaccounted for. The 
Department accordingly returned the 
major portion of the gold seized but re- 
tained 3770.015 grams of gold. The sef- 
gure and the retention of the gold under 
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seizure was sought to be justified by 


the Department on the basis of the 
provisions of Section 66 of the Gold 
(Control) Act. 


6. The petitioner-respondent chal- 
TIenged the seizure and the detention of 
the articles on the ground that there 
existed corresponding vouchers for the 
entire stock of gold seized and the same, 
as such, was accounted for; that the 
major portion having been admitted to 
be accounted for retention of any por- 
tion of the articles seized was unfusti- 
fied. as there existed no reasonable be~. 
lief that any part of the stock was con- 
traband, that the act of seizure and the 
retention being part of one transaction 
if there existed no reasonable belief as 
required by Section 66 of the Act for 
the major portion of the gold seized, 
there could not exist any reasonable be- 
lief for the small portion detained, that 
in any case there was no warrant for 
the seizure of substituted ornaments in 
place of original ones. The learned 
Single Judge allowed the writ petition 
on the ground that the seizure of the 
respondent’s entire stock in trade which 
included, according to the Department’s 
own admission, accounted for gold was 
beyond the scope of the powers confer- 
red under Section 66 of the Act. It fur- 
ther held that in respect of 3770.015 
grams of gold which had been retain- 
ed by the Department it had not been 
established. that it was such gold in res- 
pect of which the provisions of the Gold 
(Control) Act had been contravened. 
The learned Single Judge held that the 
seizure of substituted ornaments in 
place of original contraband articles, if 
any, was unwarranted. In his opinion 
there did not exist any reasonable belief 
for the seizure of any part of the stock. 
The seizure of the entire stock includ- 
ing the .3770.015 prams of gold sought 
to be detained was accordingly held il- 
legal and without jurisdiction. 

7. The order of the learned 
Single Judge has been challenged on 
the ground that the dispute now relat- 
ed only to the 3770.015 grams of gold 
which is under detention, that this quan- 
tity of gold is, according to the appel- 
lant, unaccounted for, that the burden 
of proving that it ig accounted for is on 
the respondent, that there exist no 
Forms G. S. 10 and 12 in respect of this 
quantity and that is prima facie proof 
of the fact that they are unaccounted 
for, and that the retention of this part 
of the articles selzed was thus justified 
in law. It was urged in this connection 
that the existence of reasonable belief 
as required by Section 66 of the Act is 
a matter of subjective satisfaction. 

8. The Act was enacted to check 
fhe smuggling of gold. Chapter 12 of 


-is 


| 
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the Act deals with the entry. search, 
seizure and arrest for the purposes of 
the Act. Section 66 of the Act provides 
for a power of seizure. Sub-section (1) 
(a) of Section 66 reads :— 


‘Tf any Gold Control Officer has 
reason to believe that in respect of gold 
any provision of this Act has been. or 
is being or is attempted to be, contraven- 
ed then. he may seize— 

(a) such gold along with the pack- 
age, covering or receptacle. if any (and 
the oe thereof) in which the gold 
foun 


9. The condition precedent for the 
application of Sec. 66 is the reasonable 
belief that tbe provisions of the Act 
have been or are being or are attempt- 
ed to be contravened. The power then 
extends to the seizure of such gold in 
respect of which contravention has 
either been made or is about to be made. 
The provision is not designed to be us- 
ed as a handle for indiscriminate sel- 
zures, nor does it permit capricious acts 
with a view to making a roving enquiry 
into the affairs of a dealer’s business in 
order to fish out materials on the off- 
chance of getting something to justify 
the act. The expression ‘reason to be- 
lieve’ occurs in several statutes. Refer- 
ence may be made to Section 34 of the 
Indian Income-tax Act, 1922; Section 21 
of the U, P. Sales Tax Act, 1948; Sec- 
tion 178-A of the Sea Customs Act, 1878 
and Section 110 (1) of the Customs Act, 
1962. This expression was interpreted 
in several decisions. 


In Calcutta Discount Co. Ltd. v, In- 
come-tax Officer, AIR 1961 SC 372 which 
was a case under Section 34 of the 
Indian Income-tax Act, 1922, it was 
held to mean a belief held in good faith 
and not a mere pretence. It was fur- 
ther held in that case that it did not 
mean a purely subjective satisfaction of 
the Officer concerned. See also S. 
Narayanappa v. Commr. of Income-tax, 
63 ITR 219 = (AIR 1967 SC 523). In 
Sheo Nath Singh v. Appellate Assistant 
Commr. of Income-tax (Central) Calcutta, 
82 ITR 147 = (AIR 1971 SC 2451) it 
was held that the words “reason to be- 
lieve” suggest that the belief must be 
of an honest and reasonable person 
based upon reasonable grounds and the 
Officer may act on direct or circumstan~ 
‘tial evidence but not on mere suspicion, 
gossip or rumour.” It was further held 
_ that if the officer concerned acts on 
material which-is irrelevant then he 
acts without jurisdiction. See also 
Chhugamal Rajpal v. S. P. Chaliha, 70 
ILR 603 = (AIR 1971 SC 730), 


In Assistant Collector of Customs v. 
Charan Das Malhotra, (1971) 1 SCC 697 
= (AIR 1972 SC 689) a case arising 
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under Section 110 of the Customs Acf, 
1962 it was held by their Lordships of 
the Supreme Court that the expression 
treason to beleve in that section was 
not absolutely subjective inasmuch as 
the reasons for the belief have to be 
relevant and not extraneous and the 
principle enunciated in 63 ITR 219 = 
(ATR 1967 SC 523) was applied. In 
Smt. Kantamani Venkata Satyavathi v. 
Income-tax Officer B-Ward, Rajamundry, 
(1967) 64 ITR 516 the Andhra Pradesh 
High Court held that. 

‘a fishing or roving enquiry inte 

the whole question as to how the capi- 
tal has grown with a hope that it might 
land the Income-tax Officer. somewhere 
wherefrom he can find out that income 
chargeable to tax has escaped assessment 
ewe is not permitted under S. 147 (a} 
of the Indian Income-tax Act, 1961.” 
Section 147 (a) of the Income-tax Acf, 
1961 corresponds to Section 34 of the 
Income-tax Act. 1922.- 
- In Haji Ahmad Haji Esak and Co, 
v. Commr. of Income-tax, Bombay City, 
19 ITR 331 = (AIR 1951 Bom 299) the 
Bombay High Court held that suspicion, 
or apprehension was not enough to at- 
tract the provisions of Section 34 of 
the Income-tax Act, 1922. It was fur- 
ther held in that case that mere posses< 
sion of materials was not information. 
Information must be a knowledge or a 
mental awareness of the ue which are 
revealed by the mat 

In Deoki Nandan v. M. L. Gupta 
(1969) 23 STC 481 (All). a case arising 
under Section 21 of the U. P. Sales Tax 
Act, a Bench of this Court held that 
the existence of “reason to believe’ is a 
condition precedent for acquiring juris- 
diction under Section 21 of the Act and 
the belief of the officer is not purely _ 
subjective but has to be based upon 
relevant materials. It was further held 
that Section 21 was not designed to 
launch a fishing and roving enquiry on 
the off-chance of finding some escape- 
ment of tax. The officer concerned must 
have in possession some material point 
ing towards escapement of turnover be« 
fore he can entertain a belief about the 
escapement . and assume jurisdiction 
under Section 21 of the Act. 

In Collector of Customs v. Sampa- 
thu Chetty, AIR 1962 SC 316 their 
Lordships while interpreting the provi- 
sions of Section 178-A of the Sea Cus- 
toms Act, 1878. observed: “It would, 
on the terms of the section, have to be 
satisfied that the seizure was made in 
the reasonable belief that the goods 
seized were goods that had been smug- 
gled. At that stage the enquiry is no? 
and cannot be confined to the question 
as to whether the seizing officer bona 
fide entertained the belief, but must 
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necessarily extend to an examination of 
the grounds upon which the belief was 
entertained with a view to ascertaining 
whether the belief was reasonable”. It 
may be observed that Section 66 uses 
the words ‘reasonable belie? and not a 
belief which may subsequently be found 
to be reasonable. 

10. Section 66 of the Act in our 
opinion does not permit an indiscrimi- 
nate seizure with a view to fishing ouf 
material to form a belief and justify it 
by reasons culled therefrom. 

1i. The question, therefore, is 
whether the seizure of the entire stock 
of the petitioner-respondent on 27th 
April, 1971 was made in due exercise 
of the powers under Section 66 of the 
Act. The contravention alleged is the 
non-maintenance of accounts as requir- 
ed by Section 55 of the Act, Section 55 
reads : 


“55, Accounts — (1) Every licensed 
dealer, every licensed refiner and every 
certified goldsmith shall keep, in such 
form and in such.manner as may be 
prescribed, a true and complete account 
of the gold owned, possessed, held, con- 
trolled, bought or otherwise received or 
sold, delivered, transferred or otherwise 
disposed of, by him in his capacity as 
such licensed dealer or refiner or certi- 
fied gold-smith, as the case may be, and 
different forms and accounts may be 
prescribed for different classes of licens- 
ae cele refiners or certified gold- 


oes Every licensed dealer, every 
licensed refiner and every certified gold- 
smith shall as and when he buys or 
otherwise acquires or accepts or other- 
wise receives, or sells, delivers, trans- 
fers or otherwise disposes of, any gold, 
enter in the accounts referred to in sub- 
section (1) the prescribed particulars of 
such gold and the prescribed particu- 
Jars of the person from whom such gold 
was bought. acquired, accepted or other- 
wise received or to whom such gold was 


sold, delivered, transferred or otherwise 


disposed of. 

(3) No licensed dealer or refiner and 
no certified gold-smith shall, in his capa- 
city as licensed dealer or refiner, either 
own or have in his possession, custody 
or control any gold which has not been 
included in the accounts referred to in 
sub-section (1)”. 

12. There must, therefore, exist a 
belief in the mind of the officer con- 
cerned that there was a failure to main- 
tain accounts as required by Section 55 
of the Act, in respect of the entire stock 
selzed on 27-4-1971 and that there were 
reasons to support that belief. The 
officers of the Department at the time 
of seizure having found that Forms 
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G. S. 10, 11 and 12 were not duly filled 
seized the entire stock on the supposi- 
tion that it attracted the liability of 
seizure, without checking the accounts. 
In fact they did not check the accounts 
at al. That is why. Mr. T, N. Sapru, 
learned counsel for the Department, 
stated at the time of the admission -of 
the writ petition that such gold as was 
found after checking to be accounted 
for, would be returned. Moreover, the 
seizure was made on the basis of vou- 
chers. If any bellef could be entertain- 
ed by the officers of the Department in 
respect of the gold seized it would have 
been based on the vouchers received by 
them from the dealer. The mere pos- 
session of the vouchers by the officers 
of the Department would be no know- 
ledge, much less a belief, far less q rea- 
sonable one. that the contents thereof 
were fictitious or that the gold or orna- 
ments mentioned therein were smuggl- 
ed. It is neither suggested in the coun- 
ter affidavit nor was it mentioned dur- 
ing the course of the arguments that 
because the officers reasonably believed 
that the vouchers. on the basis of which 
the seizure was made, were fictitious, 
therefore, the seizure was made. In 
fact Mr, T. N. Sapru, learned counsel! 
for the Department, during the course 
of his reply in rejoinder stated that an 
enquiry would be made as to the cor- 
rectness of the vouchers during adjudi- 
cation proceedings. He further conced- 
ed that part of the gold ornaments under 
detention may be referable to a period 
prior to 18th April, -1971 in respect of 
which the G. S. Forms 10 and 12 exist. 
But this fact, according to him, would 
be checked ee the adjudication pro- 
ceeding. ‘This further establishes that 
even in respect of the stock under de- 
tention the Department is still not clear 
whether the whole of it is unaccounted 
for. It would be seen that the Depart- 
ment was not sure of the contravention 
of Section 55 of the Act in respect of 
the entire stock at the time of seizure 
and is still not sure in respect of the 
gold under detention that the whole of 
it is unaccounted for. In such a situation 
it cannot be said that either the seizure 
of the entire stock or the detention of a 
part of it was madé under a reasonable 
belief that the entire gold seized or de- 
tained was gold in respect of which any 
provision of the Act had been or was 
being or was attempted to be con- 
travened. It will further be noticed that 
the seizure and detention of gold form 
part of one transaction and are links of 
a continuous process. It is not divisible 
in two stages. It cannot be said that the 
Department formed one opinion at one 
stage when it seized the goods and form- 


ed another opinion .at another stage when 
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it detained the goods. What was the 
state of affairs in the beginning continu- 
ed throughout. It cannot be said that 
although there was no reasonable belief 
at the initial stage of seizure, there exists 


such a belief at the stage of the deten~. 


tion of the goods. ‘ The two stages be- 
ing inseparable forming parts of a pro- 
` cess of one transaction the case 

have to be judged on the footing that 
either there existed a reasonable belief 
as required by Section 66 of the Act at 
the initial stage of the seizure or it did 
not. exist at all in this case, 


. 1 The power of seizure Is an 
in-road into the fundamental right to 
property of a citizen. The power of sei~ 
zure has to be exercised strictly under 
an authority of law. See Wazir Chand 
v. State of Himachal Pradesh, AIR 
1954 SC 415 and Hamdard Dwakhana v. 
Union of India, AIR 1960 SC 554, The 
‘power of seizure under Section 866 of 
the Act has, therefore, to be _exercised 
strictly according to the provisions of 
that section. We have: already held that 
the selzure of the entire stock in trade 
belonging to the petitioner-respondent 
was not under a reasonable belief by 
the officers of the Department as requir- 
ed by Section 66 of the Act. The major 
portion of the gold seized was returned 
‘by the Department on its own discovery 
that they were illegally seized. If that 
part of the gold had not been returned 
there could be’ no escape from the posi- 
tion that on the own showing of ‘the 
Department the seizure of the entire 
stock wag illegal. Will it make any dif- 
ference in principle, so far as, the re- 
tention of a small portion of the stock 
illegally seized is concerned? In our 
opinion the initial seizure being bad, 
retention of any portion of the gold so 
seized will be illegal on the principle 
that this part of the stock was also not 
seized under a reasonable belief as re- 
quired by Section 66 of the Act. 


“14, It was urged on behalf of 
the appellant that the case has now to 
be considered in respect of the stock 
under detention and not with reference 
to the stock originally seized. - As we 
have already pointed out, the transac- 
tion was one and cannot be divided into 
parts and all we have to see is whether 
the power of seizure was validly exer- 
cised on the 27th April, 1971. It hav- 
ing been held that the power of seizure 
was not validly exercised when the en- 
tire stock was seized, the invalidity will 
attach to any portion of the stock seiz- 
ed. No distinction can be made between 
the stock released and the one retained. 


15. It was then urged on behalf 
of the appellant that . the burden of 
proving that the stock was accounted 


for lay upon the dealer, According to 
the Department since the dealer had nof 
been’ able to give satisfactory account of 
3770.015 grams of gold, that quantity 
could be retained. Before this stage ar- 
rived the Department had to satisfy the 
Court that its officers validly exercised 
the power of seizure by entertaining a 
reasonable belief that this stock was 
unaccounted for. They in fact seized 
the entire stock with a view to making 
a roving enquiry for the purpose of fsh- 
ing out material on the off-chance of 
landing somewhere which suited their 
purpose. The question of burden of 
proof under such circumstances loses 
its importance. That stage arises when 
there is a proper seizure in law. ‘Once 
the initital action of seizure is found to 
be invalid retention of any part of the 
goods cannot be justified on the ground 
that the dealer has not been able to dis- 
charge its burden in respect of it. 

16. The dealer’s case on this as- 
pect is that he has actually discharged 
the burden as he has maintained an ac- 
count of all the -goods seized including 
that portion of the stock which is under 
detention. The relevant vouchers have 
been produced and the Department has 
not made any allegation that the vou- 
chers are either suspicious or fictitious. 

17. The provisions of Section 53 
of the Act will have to be examined in 
this regard. That section contemplates 
two situations; (1) Failure to maintain 
any account; and (2) failure to main-~ 


- tain accounts in the relevant G, S, Forms; 


the relevant vouchers on the basis of 
which .the forms . are prepared being 
maintained as required by Rule 13 of 
the Gold Control Rules, the respondent’s 
case is, that although the G. S. Forms 
were not posted from 19th to 26th April 
1971. the corresponding vouchers of the 
entire gold received or issued during 
that period having been maintained 
strictly in accordance with Rule 13 of 
the Rules and, their genuineness having 
not been. doubted at the time of seizure 
there was no violation of the provisions 
of Section 55 of the Act. The failure 
to maintain accounts in the G. S. Forms 
is an offence punishable by a penalty 
under Section 87 of the Act. When the 
vouchers exist but the C. S. Forms are 
not posted the case might fall under 
Section 87 of the Act and the dealer 
may be punished for a breach thereof. 
The question, however, is whether the 
provisions of Section 66 of the Act would]. 
be attracted in such a situation, 

18, Section 66 of the Act may 
cover two situations when a violation of 
Section 55 of the Act has been alleged: 
(1) Where no accounts exist, i-e., there 
are neither vouchers nor G, S. Forms; 
and (2) where vouchers exist but the 
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G. S. Forms are not posted. In the first 
case the seizing officer may easily form 
an opinion which may be reasonable on 
the materials before him that there has 
been a contravention of the provisions 
of Act. In the second case the seizing 
officer will form a reasonable belief that 
the provisions of Act have been con- 
travened when he comes to a conclusion 
that the vouchers on the basis of which 
the G..S, Forms would be prepared are 
suspicious. There is absence of any al- 
legation that the vouchers which fur- 
nished the date on which the seizure 
was effected were forged or fictitious or 
the Department suspected their genui- 
neness at the time of seizure. There 
might be cases of bona fide omission in 
the posting of G. S. Forms. If the vou- 
chers were genuine the stock in trade 
would be accounted for. The question 
would be whether the seizing officer in 
such a situation would be justified in 
seizing the stock in trade without check- 
ing the vouchers and satisfying himself 
as to the correctness of the accounts 
maintained therein. In our opinion the 
seizing officer would not be justified in 
selzing any stock in trade in such a 
situation without applying himself to the 
accounts maintained. The seizure was 
accordingly not in accordance with the 
provisions of Section 66 of the Act. 


19. It has now to be seen whe- 
ther the seizure of the substituted gold 
was justified under the. provisions of 
Section 66 of the Act. 

20. Section 66 of the Act pro- 
vides for the seizure of ‘such gold’ in 
respect of which the Gold Control Offi- 
cer entertains a reasonable belief that 
the provisions of the Act have either 
been contravened or- were. attempted to 
be contravened. In the instant case 
paragraph 9 of the supplementary coun- 
ter affidavit states “it was, therefore, not 
possible to identify and segregate the 
articles received under the vouchers 
after 18-4-1971 from the rest of the orna- 
ments, and their weight and purity. in 
the absence of any mark of identifica- 
tion, an equivalent number of unaccount- 
ed ornaments were seized”. This shows 
that the seizure was effected in respect 
of ornaments which may or may not 
have been covered by the vouchers from 
19th to 26th. The tenor of the state- 
ment rather suggests that the seizure 
was in fact not in respect of ornaments 
covered by the vouchers, that is why an 
equivalent number was seized. If the 
Department’s case had been that there 
was an excess stock of. gold or orna- 
ments on the 27th exceeding the quan- 
tity covered by the G. S. Forms and 
the vouchers it might have been pos- 
sible for it to contend that the quan- 
tity or number of ornaments which were 
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in excess could be picked up from the 
entire stock. But that is not the case 
of the Department. It does not justify 
seizure on the basis of any excess in 
stock. It confines its case to the non- 
maintenance of G. S. Forms. ‘Such. gold’ 
will not, in the circumstances. mean any 
gold. It will mean only unaccounted 
gold. The allegation is not that the sub- 
stituted gold is unaccounted for, What 
it „purports to state is that the original 
being unaccounted for the liability has 
devolved upon the substitute irrespective 
of whether it is accounted for or not. 
This we think is not the scope of the 
expression “such gold” in Section 66 of 
the Act, 

2L It had already been noticed 
that a large part of the stock seized was 
found accounted for. It has further 
been noticed that Sri T. N, Sapru. learn- 
ed counsel for the appellant. conceded 
that out of the stock under detention 
some part may still, on a closer scrutiny 
be found to be accounted for. Under 
such circumstances the appellant was 
not entitled to seize a stock in respect 
of which it was not clear that the ac- 
counts: had not been maintained. From 
Annexure C to the affidavit of Kishan 
Chand Seth. dated 2nd of June. 1971 it 
is evident that there is a difference in 
the items seized and the items received 
under the vouchers. One such item is 
Item No, 7 in Annexure C. Ten sets, 
weighing 636.400. grams were seized 
while only eight sets, weighing 636.400 
grams were received as per vouchers. 
This shows an uncertainty in the mind 
of the officers effecting the seizure. The 
Act does not authorise the seizure of 
any article or ornament except that in 
respect of which any provision of the 
Act had been contravened or was being 
contravened or was attempted to be 
contravened. The affidavits filed on be- 
half of the Department, the stand taken 
by the Senior Standing Counsel. Centra? 
Government, and the facts narrated 
above will show that the seizure was 
effected without due regard to the pro- 
visions of Section 66 of the Act. 

22. The appeal fails and is dis- 


missed with costs. 
: Appeal dismissed. 
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(A) Aribitration Act (1940), S. 14 — 
Making award — An award is validly 
pronounced when the arbitrator signs it. 

Under the Arbitration Act, an arbi- 
trator is not required to obtain endorse- 
ment from the parties that they have 
accepted the award. The parties need 
not sign the award. An award is valid- 
ly pronounced when the arbitrator signs 
it. The parties may however accept it 
and endorse their acceptance. - There- 
‘ upon the award becomes operative and 
enforceable at once. The parties can 
lawfully act upon the award and fulfil 
fits directions. If. any party fails to 
comply with the award, the other party 
can sue him, treating the acceptance of 
the award as a fresh agreement or al- 
ternatively to apply to the Court under 
Section 14 (2) and, on the award being 
filed in the Court get a decree on the 
basis of the award. AIR 1961 SC 1077 
and AIR 1965 All 217, Followed; AIR 
4958 All 720. Distinguished. (Para 15) 

(B) Arbitration Act (1940), S. 14 — 
Filing of award — Who can file it — 
Question whether arbitrator hag autho- 
rised a party to file the award is one 
of fact and depends upon evidence led 
in each case, 

- The Arbitration Act or the Rules 
framed thereunder do not lay down any 
formula or fixed form in which alone 
the arbitrator has to direct or authorise 
a party to file the award in Court. The 
question whether an arbitrator has so 
authorised a party is one of fact and 
will depend upon the evidence led in 
each case. No hard and fast rule can 
be laid down. 

Where an arbitrator delivered to 
the parties a signe copy - con- 
taining the signature and endorsement 
of both the parties: 

Held the conduct of the arbitrator 
showed an intention that he authorised 
them to enforce the award including 
its filing in Court, AIR 1958 Al 720. Not 
Followed. (Paras 17 & 20} 

(C) Arbitration Act (1940), S. 14 (2) 
— Proc under — Proc 
under Section 14 (2) can validly be taken 
when an award has been ed by .a 
party. AIR 1963 All 602, Followed. 

(Para 21) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 All 217 (V 52) = 
ILR (1964) 2 All 493, Ram Sahai 

v. Babu Lal 15 
(1963) ATR 1963 All 602 (V 50) = 
1963 All LJ 147, Haji Rahme- 

tullah v. Ch. Vidhya Bhusan 21 
(1961) AIR 1961 SC 1077 (V 48) = 
1961-3 SCR 792, Kashinathsa 
.  Narsingsa 

Bhaskarsa Kabadi 15 
(1958) AIR 1958 AN 720 (V 45) = 
ILR (1958) 1 All 614, Amod 


A. L R. 
Kumar Verma v, Hari Prasad 
Burman ; 13, 14, 15 


(1853) AIR 1953 SC 313 (V 40) = 
1953 SCR 878, Kumbha Mawif 
v. Dominion of India 

Mohanji Verma, for Appellant, 


SATISH CHANDRA, J.:— Kanhaiya 
Lal Dubey, the defendant-appellant and 
Smt. Awinash Talwar, the plaintiff-res- 
eae carried on business in partner~ 
ship. On disputes having arisen, they 
in October, 1962, executed an agreement 
referring their disputes to the arbitra- 
tion of Sri Bhusharan Sharma. Accord- 
ing to the plaintiffs case, the arbitrator 
entered on the reference and conducted 
the proceedings from 15th October to 
22nd December, 1962. On 23rd Decem- 


‘ber 1962, the arbitrator pronounced the 


award. It was signed by the arbitra- 
tor as well as by both the parties to the 
disputes. The arbitrator gave a copy of 
the award to each party. The award 
was that Kanhaiya Lal Dubey. the ap- 
pellant, should pay Rs. 28,000/~ to the 
plainttiff-respondent in instalments. The 
first instalment was' of Rs. 7,000/- pay- 
able immediately. On this amount being 
paid, the appellant was entitled to the 
possession of the shop where the partner- 
ship business had till then been carried 
on. The same day, namely on 23rd 
December, 1962, the appellant paid 
Rs. 7,000/- to the respondent, and the 
respondent gave possession of the shop 
to the appellant. The appellant, how- 
ever, refused to pay the subsequent 
instalments. On-16th January, 1963. the 
plaintiff filed an application in court 
under Section 14 (2), Arbitration Act. 
Thereupon, the appellant filed objections 
denying that the arbitrator had conduct- 
ed any proceedings or pronounced an 
award, On being called upon by the 
Court, the arbitrator also filed a written 
statement. Therein, he denied having 
conducted any arbitration proceedings or 
made an award. He alleged that the 
plaintiffs husband had brought certain 
type-written papers and he just signed 
them. On 19th October, 1963, the plain- 
tiff-respondent filed a copy of the award 
along with an application praying that 
decree be passed on the basis of that 
copy. 

2. The court below held that the 
arbitrator had. in fact, entered on the re- 
ference. conducted the proceedings and 
had pronounced the award on 23rd 
December, 1962, a copy whereof was the 
one filed by the plaintiff. It held that 
the application under Section 14 (2) was 
maintainable and a decree could validly 
be ene on the basis of the copy of the 
award d by the plaintiff. Aggrieved, 
the defendant Kanhaiya Lal Dubey hag 
come to this court in appeal, He has as~ 
sailed the findings of fact, It was also 
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urged on behalf of the appellant that the 
arbitrator not having filed the award 
and not having authorised the parties to 
file or cause to be filed the award or its 
copy, the application under S. 14 (2) was 
not competent. 


3. It is admitted between the par- 
ties that they carried on business in 
partnership, that certain disputes arose 
whereupon they executed an agreement 
referring them to the arbitration of Sri 
Sharma, On behalf of the plaintiff. her 
husband, R. K. Talwar appeared in the 
witness box along with one Rajendra 
Nath (P. W: 2). He stated that Shri 
Sharma had conducted the proceedings 
in the presence of both the parties. He 
Jooked into the accounts as well, and 
then gave his award on 23-12-1962. He, 
after signing the award, asked both the 
parties to sign it. Thereafter each of 
the two parties stated on the award that 
they accept the award and then they 
again signed it. The same procedure was 
adopted in relation to the two copies 
given to the parties. In terms of the 
award, Kanhaiya Lal Dubey. appellant, 
paid to the plaintiff Rs. 7.000/- and ob- 
tained possession of the shop from her. 
The witness proved the receipt (Ext. 3) 
which was given by Kanhaiya Lal for 
having obtained possession of the shop 
and the goods kept in it. He was sub- 
jected to a cross-examination but with- 
out success, i 


4. This oral testimony is corrobo- 
rated. The copy of the award filed by 
the plaintiff shows that it was signed by 
the arbitrator. Thereafter it states. “Copy 
of the award received. The award is 
hereby accepted.” Below it. both the 
parties have signed and dated 23-12-1962. 
In his written statement, Kanhaiya Lal 
also admitted having signed the original 
as well as copy. of the award and having 
received a copy of the award. In para- 
graph 11 of the written statement ‘filed 
by the appellant, it was stated:— 

“That on 23-12-1962 Sri Raj Kumar 
Talwar represented to me at the residence 
of the opposite party No. 2 at Jhansi and 
represented to the opposite party thaf 
award and had actually given award, 
showed the original award on stamped 
paper signed by Sri Bhusharan Sharma 
and also carbon copy of it signed by Sri 
Bhusharan Sharma.” : 


5. In paragraph 12 of the written 
statement the appellant stated that acting 
on this misrepresentation, he “signed the 
award and endorsed on it his acceptance, 
The opposite party was piven copy 
of the award and this fact was also 
endorsed on the original award.” The 
written statement at least proves two 
things: that the award was signed by the 
parties on 23-12-1962 and that the re- 
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presentation alleged to have been made 
by the plaintiff was made to the appellant 
at the residence of opposite party No. 2. 
Opposite Party No. 2 is the arbitrator. So 
the event of the signing of the award and 
the copies took place on 23-12-1962 at 
the residence of the arbitrator. The ap- 
pellant does not say that the arbitrator 
was not there at that time. There was 
no pointin the parties meeting at the resi- 
dence of the arbitrator on 23-12-1962 un- 
less they had some business there. The 
presence of both the parties on that date 
corroborates the plaintiff’s case that it 
was the date fixed for the pronouncement 
of the award. If the appellants case 
that the arbitrator refused to enter upon 
the reference was correct, the appellant 
should have explained why he went to 
ee re of the arbitrator on 23-12- 

6. The fact that the appellant 
went to the residence of the arbitrator 
and that there he signed the original 
award as well as the copies after stating 
that he accepted the award. clearly 
proves the plaintiffs case tbat till 
that time there was no dispute be- 
tween the parties upon the point that the 


arbitrator had in fact entered upon the 


reference and after conducting proceed- 
ings, had pronounced the award. The ap- 
pellant had accepted the award, He 
acted upon it by paying the first instal- 
ment and obtaining possession of the 
shop, 

7. If the story put forward by the 
appellant that the arbitrator initially re- 
fused to enter upon the reference, but 
the plaintiff's husband misrepresented 
that the arbitrator subsequently agreed 
and that he also gave the award, were 
true, then it would have been expected 
of the appellant, who wasa shrewd busi- 
nessman. to have immediately verified 
these representations from the arbitrator, 
because at that time the appellant was 
at the residence of the arbitrator. Even 
if the arbitrator was found to have been 
absent at that time from his residence, 
the appellant could easily have waited for 
sometime before not only signing the 
award but also accepting it and making 
payment in terms thereof. It is not the 
appellant’s case that the arbitrator had 
gone out or was not available at all. He 
was a Railway Official and was on duty 
at Jhansi. 


8. The appellant's oral testimony 
Is not reliable. He changed his story 
more than once. In the written state- 
ment, he had admitted the signing of the 
award and its copies and receipt of a 
copy as the endorsement that he accept- 
ed the award, In his examination-in 
chief, he stated that R. K. Talwar told 
him that the arbitrator had pronounced 
the award and that the appellant would 
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bave to accept it, The appellant accepted 
it and paid Rs, 7,000/- though he was 
not given a copy of the award. In cross- 
examination, he again changed his stand 
and stated that he was not shown the 
original award: It is to be noticed that 
in the statement under Order 10. Rule 2, 
Civil. Procedure Code the appellant had 
admitted that the original award was 
. Bhown to him. He then stated that he 
endorsed and signed the copies because 
R. K. Talwar threatened to make a any 
plaint against the appellant to M. E. S 

authorities about some defective work. 
This explanation was completely new and 
was given for the first time in the cross- 
examination. Even this was not enough. 


He went on to state that he accepted 


the award because he was slitting idle and 
was keen to. get the shop as early as 
possible. 


9. The appellant Instead of ex- 
pening the admissions made by him in 

written statement and the statement 
under Order 10, Rule 2, Civil Procedure 
Code was caught in the trap of his own 
lés. No reliance can be placed upon his 
oral evidence. 


10. Rajendra Nath (P. W. 2} 
states that he knew the parties and the 
apio and that he saw the parties at 


stances of the 
is speaking the truth, 


1L. The defendant produced V, K. 
Wagre (D. D. 1) and C. N. Chatterjee 
(D. W. 3). Wagre was a clerk in the De- 
fence Yard. He stated that the arbitra- 
tor was also posted in the Defence Yard 
and that during October and Decem 
11962, the arbitrator was on duty all the 
24 hours and that he never went to his 
house. He also stated. that the plaintiffs 
husband brought few papers to the arbi- 
trator and he signed them. In cross- 
examination, he admitted that ‘he did not 
know ~ what the papers were about. He 
did: not see the contents thereof. - He 
could not say whether copy of the award 
filed in the case was one such document, 
In his cross-examination, he admitted 
that it was not necessary that he should 
have been with Shri Sharma (the arbi- 


- was not with Shri Sharma. He had no 
personal knowledge about the hours of 
duty of the arbitrator, He stated that 
since his own duty was round the clock, 
he thought that the arbitrator may also 
be living in the yard almost all the time, 
Shri Wagre appears to be a chance wit~ 
ness. He stated that he never told any- 
one that he saw the ge signing 
some documents brought by the appel- 


-established that in 


A.L R. 
lant. If that be so it is not imaginable .- 
how the appellant thought of producing 
this man as a witness. He has obviously- 
been cooked up for purposes of this case. 
Shri Chatterjee (D. W. 3) stated that the 
arbitrator had signed the copy. of the 
award filed by the plaintiff in his pre- 
sence. Mr. Talwar had brought those 
papers to Shri Sharma in the Defence 
Yard. In tross-examination, he admitted 
that he could not say whether the arbi- 
trator had signed any stamped paper as 
well This falsified his testimony be- 
cause it is admitted between the parties 
that the arbitrator r ar not only the 
copies but also the original award at 
the same time. No reliance can be plach 
ed upon this witness, . 


12.°° “In our opinion. the evidence 
tabhibas the plaintiffs case that , the 


„arbitrator entered on the reference and 


after conducting the proceedings pro- 
nounced the award on 23-12-1962. He 
signed the two copies. The parties sign- 
ed the original as well as the copies. 
They endorsed upon the three documents 
the fact that they had received copies 
and had accepted the award. It is also 
pursuance of the 

award, the appellant Paid Rs. 7,000/- to 
the plaintiff and that o plaintiff delve 
possession of the shop to the appel- 

tae We, therefore affirm the finding of 
the court below on this point. ` 


13. The next point is ‘whether the . 
application under Section 14 (2), Arbi- 


the appellant that 


award or a signed copy thereof to be 
filed in court, Under this provision, the 
arbitrator can either e the 
award in court or authorise someone to 
do so on his behalf, It was urged for 
the appellant that mere delivery of a 
copy of the award to the parties does 
not mean ss acres the parties to file 


In that case, one party filed the 
award in court along with an applica- 
tion under Section 14 (2), Arbitration 
Act. That application was dismissed as 
not pressed, Thereafter, the other party 
made an application under Section 33 
of the said Act for the setting aside of 
the award. As a defence, it was pleaded 
that the award was valid and should be 
made a rule of the court. The court up- 
held the defence case and passed a de- 
cree in terms of the award. In appeal, 
this court held that the application under 
Section 14 (2) had been dismissed and 
that order had become final, That operat- 
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ed as res judicata in the subsequent were clearly obiter. H i 
guit. No decree could hence be passed coerced the Srbitrator to pem pE 


on the basis of the award under Sec~ 
tion 33. This was enough for the deci- 
glon of the appeal but the Bench went 
on to make several observations about 
the exact procedure to be followed in 
making an application under Section 14 
(2). It was held that a decree could be 
passed only in proceedings arising out 
of an application under Section 14 and 
not on application under Section 33. 
i e interpreting Section q4 (2), it was 
observed:—- 


“The effect of Section 14 (2) fs the 
court is bound to receive the award and 
to proceed as laid down in it and the 
subsequent sections, but cannot be ex- 
pected to do so whenever an award is 
produced before it by any person; there- 
fore the Legislature has laid down that 
it must be filed or caused to be filed by 
the arbitrator himself, An arbitrator can~ 
not be said to have caused the award 
to be filed unless he delivers it to another 
person with a direction to file it or dir- 
veg hey person, who has custody of It, 

e a ¢ 


He must Intend to file it and must 
do an act which results in its being fil- 
ed. Otherwise he cannot be said to have 
caused it to be filed. If an arbitrator 
simply hands over the award to a party 
even if he knows or has reason to be- 
Heve that the party will file it in the 
court and it files it. so long as he has 
not expressly authorised it. to file it, he 
a be said to have caused it to be 


.. If some other person files it he mus? 

do so as the arbitrator’s agent or as ob- 
served by the Supreme Court in Kumbha 
Mawji v. Dominion of India, AIR 1953 
SC 313, he should have his authority. In 
that case the arbitrators handed over 
the award to a party and the party fil- 
ed it in the court yet the Supreme Court 
held that the arbitrators did not cause 
it] to be filed because the party had no 
authority from them to file it 


14. In Amod Kumar’s case, AIR 
11958 All 720 it was found on facts that 
the court had issued a commission for pro- 
curing the award, The Commissioner seized 
it from the arbitrator and produced it in 
Court. In the earlier proceedings under 
Section 14, it was held that if the Com- 
missioner seized it and then produced it 
in’ the court, it could not possibly be 
held that the arbitrators caused it to be 
filed in court. It was also observed that 
the Commissioner could not be deemed 
to be the arbitrator’s agent, 


15. Thus, the decision In Amod 
Kumar’s case, AIR 1958 All 720 is not 
only distinguishable on facts, but the 
observations relied on for the appellant 
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copy of the award to the parties; Under 
the Arbitration Act, an arbitrator. is not 
required to obtain an endorsement from 
the parties that they have accepted the 
award, The parties need not sign the 
award, An award is validly pronounced 
when the arbitrator signs it. The parties 
may however, accept the award and en- 
dorse their acceptance of the award. 
Thereupon the award becomes operative 
and enforceable at once, The parties can 

wiully act upon the award and fulfil 
its directions. If any party fails to com- 
ply with the award, the other party can 
sue him, treating the acceptance of the 
award as a fresh agreement (See Kashi- 
nathsa Yamosa Kabadi v. Narsingsa Bhas- 
karsa Kabadi, AIR 1961 SC 1077 Paras 18 
or 19; Ram Sahai v. Babu Lal, AIR 1965 
All 217. Yet. another alternative is for 
any of the parties to apply to the court 
under Section 14 (2} and, on the award 
being filed in the court, get a decree on 
the basis of the award. 

16. In the present case, the arbi- 
trator went out of his way to obtain an 
endorsement from both the parties that 
they had accepted the award and that 
each of them had received a copy of the 
award. Thereupon, the arbitrator deli- 
vered a copy of the award to each party. 
This would show that the arbitrator 
authorised the parties to enforce the 
award and act’ upon it forthwith! This 
is corroborated by the conduct of the 
parties as well, because the same day the 
appellant paid Rs. 7,000/- in terms of the 
award to the plaintiff and the plaintiff 

elivered possession of the shop in pur- 

suance of the directions given in the 
award, These transactions were valid in 
law. - Thereafter, the appellant seems to 
have turned dishonest and refused to: pay 
the amount mentioned in the award. 
Thereupon, the plaintiff took the matter 
to court, 

17. In our opinion, the conduct of 
the arbitrator in obtaining these endorse- 
ments and then in giving a copy to each 
party shows an intention that he 'autho- 
rised them to enforce the award in any 
manner they liked, including by filing 
thereof in court. Under Section 14 (2), 
Arbitration Act, the arbitrator can also 
cause to be filed in court a signed. copy 
of the award. That is why the arbitra- 
tor delivered to the parties a signed copy 
containing the signature and endorsement 
of both the parties. i 


It is true that the arbitrator'in his 
written statement stated that he had not 
authorised anyone to file the award or 
its copy. But this appears clearly to be 
an afterthought. If this was true, there 
was no reason for him to sign the copies 
after endorsement of the parties and to 
Rive them to the parties, 
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18. The plaintiff has alleged that 
_the arbitrator was in collusion with the 
appellant, and that is why he has chang- 
ed his stand. The arbitrator was an 
educated person. He was a High Rail- 
way Official He was not expected to 
sign as an arbitrator a document which 
had been prepared previously by the 
plaintiff.and which had just been brought 
to him. The stand taken in the written 
statement appears to be concocted to suit 
the appellant’s case. 


19. On the evidence, we are in- 
clined to hold that the arbitrator had, 
by his conduct, authorised the parties to 
file the copies in court, The filing of the 
copy of the award was hence in accord- 
ance with Section 14 (2) of the Act, and 
the application was maintainable. 


20. We are, however unable . to 
agree with the obiter observations of the 
Bench in Amod Kumar’s case that so 
long as the arbitrator does not expressly 
authorise a party to file the award in 
court, he cannot be held to have caus- 
ed it to be filed. The Arbitration Act 
or the Rules framed thereunder do not 
lay down any formula or fixed form in 
which alone the arbitrator has to direct 
or authorise a party to file the award in 
court. The question whether an arbitra- 
tor has so authorised a party is one of 
fact and will depend upon the evidence 
led in each case. No hard and fast rule 
can be laid down. There is nothing in 
the observations of the Supreme Court in 
ATR 1953 SC 313 to suggest as to how the 
evidence on this point is to be assessed. 


21. In view of our finding. it Is 
unnecessary to discuss further the argu- 
ments raised on behalf of the respond- 
ent that where an arbitrator having pro- 
nounced an award refuses to file it. 
the court has inherent jurisdiction to 
accept the award or its copy filed by the 
parties. We may observe that Bench of 
this court in Haji Rahmetulla v. Chau- 
dhri Vidya Bhushan, AIR 1963 All 602 
has held that proceedings under Sec- 
tion 14 (2) can validly be taken when an 
award has been filed by a party. 

22. In the result, the appeal fails 
and is accordingly dismissed with costs. 


Appeal dismissed, 
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ALE 
vincial Small Cause Courts Act . 
(ssn (as amended in 1957), Section 25 — 
Decisions of District Judge under — Sec- 
tion 115, Civil P, C. applies to them. 
(X- Ref:— Sections 27 & 17}— (K-Ref:— 
Civil P. C. (1908), Sections 115 & 7)—(X- 
Ref:— Bengal, Agra and Assam Civil 
Courts Act (12 of 1887), Section 3) — (X= 
Ref:— General Clauses Act (1897), 
Section 3 (17)). AIR 1917 PC 71 & AIR 
1963 SC 698, Followed. AIR 1961 SC 
606 approving AIR 1924 Mad 561 (FB), 
Applied; AIR 1966 SC 1888, Explained. 
AIR 1965 SC 1442, Distinguished, AIR 
1964 All 562 (FB), Referred, 
; (Para 14) 


District Judge is not a court consti- 
tuted under the Act and in U. P, his 
court has been set up under Section 3, 
are Agra and Assam Civil Courts Act 

Civil P, C. therefore does not bar 
ee applicability of Section 115. 
(Para 4} 


Section 27 makes final only the 
orders of the Small Cause Courts. Vali- 
dity of the exercise of the powers under 
the section alone is scrutinised under 
Section 115. Thus Section 27 also is no 
bar to such applicability. (Para 5} 


From Sections 15 (2), 16 and 17 tt fs 
clear that the jurisdiction exercised by 
Small Cause Courts is the same as 


that of Civil Courts. The District Judge’s 


power under the section is one in rela~ 
tion to decision of civil suits and hence 
it is not different from that of the ordi- 
nary civil court. The procedure to be 
adopted by him is also that under the 
Civil P. C. A court is subordinate only to 
a superior court and not to a persona 
designata. Only because the Small Cause 
Court is subordinate to the District 
Court the District Judge is given the 
revisional power under the section. From 
these and from the definition of “district 
Judge” in the U, P, General Clauses Act 
and the General Clauses Act it is clear 
that District Judge under the section 
means “district court”. It follows that 
he exercises the power under the sec 
tion only as court of law and not as 
persona designata. (Paras 9. 10, 
11 & 12} 
_ Even after the amendment there be~ 
ing no express words the section does 
not oust the High Court’s jurisdiction 
under Section 115. (Paras 13 & 14} 
Cases ` Referred: Chronological Paras 
(1966) ATR 1966 SC 1888 (V 53) = 
1966 Cri LJ 1514, Ram Chandra 
Aggarwal v. State of Uttar Pra- 
desh ` of 
(1965) AIR 1965 SC 1449 (V 52) = 
(1965) 2 SCR 756, South Asia’ 
Industries (P) Lid, v. S. B. Sarup 
Singh 5 
(1964) AIR 1964 All 562 (V 51) = 
964 All LJ 256 (FB), Chatur 
Mechan v. Ram Behari Dixit g 


1972 
_ (1963) AIR 1963 SC 898 (V 50) = 


1962 Supp (1) SCR 933, Hari 
Shankar v. Rao Girdhari Lal 
Chowdh 40 


ury 
(1961) AIR 1961 SC 606 (V 48) = 
1961 (1) Cri LJ 740, Central Tal- 


kies Ltd, Kanpur v. Dwarka 

Prasad 8 
(1924) ATR 1924 Mad 561 (V 11) = 

ILR 47 Mad 369 (FB). Partha- , 

sarathi Naidu v, Koteswara Rao 8 
(1917) AIR 1917 PC 71 (V 4) = 

44 Ind App 261, Balkrishna 

Udayar v. Vasudeva Ayyar 10 
_ A. Banerji, for Applicant; B. P. 
Gupta and R. L. Kohli, for Opposite 
Party. 


HARI SWARUP, J.:-—- This matter 
has come before us as a question referred 
by a learned Single Judge hearing the 
civil revision under Section 115, Civil 
Procedure Code. The question referred 
isi 

‘Ts a revision against the judgment 
and decree of the District Judge passed 
under Section 25 of the Provincial Small 
Cause Courts Act maintainable under 
Section 115 of the Code of Civil Pro- 
cedure?” 


2. The suit giving rise to this 
revision had been instituted in the court 
of Judge Small Causes and was decreed 
by him. A revision was preferred against 
the decree of the Judge Small Causes and 
the Additional District Judge partially 
allowed the revision and modified the 
decree passed by the trial court. 


3. Learned counsel for the oppo- 
gite party. in support of his preliminary 
objection, contended, firstly, that the 
jurisdiction of this Court to entertain the 
revision is barred by Section 7. Civil P, 
C; secondly that it is barred by Sec- 
tion 27 of the Provincial Small Cause 
Courts Act (hereinafter referred to as 
the Act) and thirdly. that the District 
Judge, while exercising powers under 
Section 25 of the Act does not act as a 
court subordinate to the High Court 
within the meaning of Section 115, Civil 
P. C. We do not find force in any of 
these contentions, 


4. Section 7, Civil P., C. rearrang- 
ed as relevant to the’ present case will 
read:— 

Section 115 shall nat extend to 
courts constituted under the Provinclal 
Small Cause Courts Act, 1887. 


This means that the power under 
Section 115, Civil P. C. will not be avail- 
able where the case has been decided by 


a court constituted under the Act. The. 


revision filed is mot against any case 
decided by a court constituted under the 
Act. It has been filed against the decree 
or order passed by the District Judge, 
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The District Judge cannot be said to be a 
court constituted under the Act. The 
court of the District Judge has been cor 
stituted under Section 3 of the Bengal, 
Agra and Assam Civil Court Act. Sec- 
tion 7, Civil P, C. does not, therefore, bar 
the applicability of Section 115, Civil 
z ae to a case decided by the District 
uage, 


5. Section 27 of the Act reads as 
follows:— 

“Save as provided by this Act, a 
decree or order made under the foregoing 
provisions of this Act by a Court of Small 
Causes shall be final”. 


A plain reading of thig section gives fina- 
lity only to decrees or orders passed by 
a Court of small causes. The section does 
not give finality to the orders passed by 
courts other than courts of small causes. 
There is thus no apparent bar to a case 
decided by the District Judge being revis- 
ed by the High Court under Section 115, 
Civil P. C. The learned counsel for the 
opposite-party placed reliance on the case 
of South Asia Industries (P) Ltd. v, S. B. 
Sarup Singh. AIR 1965 SC 1442 a sup- 
port of his contention that the order of 
the District Judge passed under Sec. 25 of 
the Act is final. The Supreme Court how- 
ever had to consider in that case Sec, 43 
of the Delhi Rent Control Act, 1958, 
which reads as follows:— 


“43. Save as otherwise aA Pro- 
vided in this Act, every order made by 
the Controller or an order passed on ap- 
peal under this Act shall be final and 
shall not be called in question in any ori- 
ginal suit, application or execution pro~ 
ceeding”. 


It was held in this case that after the 
appeal was decided by the High Court 
under Section 39(1) of the Delhi Rent 
Control Act, an appeal against the appel- 
late order was not maintainable under 
CL 10 of the Letters Patent, Lahore. It 
is clear from Section 43 itself that the 
appellate order was made final and hence 
an appeal against the appellate order was 
held to be barred. The wordings of Sec- 
tion 27 of the Act do not however give 
any finality to the order passed by the 
District Judge under Section 25 of the 
Act. Moreover, when Section 27 of the 
Act uses the words “Save as provided by 
this Act”., it means that the order: must 
be passed “under Section 25 in accordance 
with law and the High Court. in its 
powers under Section 115, Civil P, C. does 
nothing except to determine whether the 
powers had been exercised under Sec- 
tion 25 of the Act in accordance with law 
or not. The revisional powers of the High 
Court only control the exercise of the 
power by the District Judge under Sec- 
tion 25 of the Act and we find nothing in 
Section 27 of the Act to debar the High 
Court from exercising such power.. 
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6. Learned counsel for the op- 
posite-party, in support of his third con- 
tention has urged that Section 25 of the 
Act gave power of revision not to the 
‘court of the District Judge’ but to the 
‘District Judge’ in his personal capacity 
and the District Judge was thus a persona 
designata and not a court when he ex- 
ercised powers under Section 25 of the 
Act. The further contention is that in 
any case, he was not a ‘court subordinate’ 
to the High Court. For determining whe- 
ther an authority acts as a court or as a 
persona designata? the nature of the 
jurisdiction which he exercises and 
the manner in which he exercises 
that jurisdiction, have to be con- 
sidered. It was held the case of 
Chatur Mohan v. Ram Behari Dtxit, AIR 
1964 All 562 that a Munsif exercising 
power under Section 7-E of the U. P, 
(Temporary) Control of Rent and Evic- 
tion Act, acted not as a persona designata 
but as a ‘court’, Section T-E of that Act 
permits a tenant to apply to the Munsif, 
having jurisdiction, for an order to the 
- landlord to carry out repairs, 


7. In the case of Ram Chandra 
Aggarwal v. State of Uttar Pradesh, AIR 
1966 SC 1888 the definition given.in 
Osborn’s Concise Law Dictionary, 4th 
Edn. of the expression persona designata 
was accepted. The meaning given therein 
is “a person who is pointed out or desc- 
ribed as an individual, as opposed to a 
person ascertained as a member of a 
class. or as filling a particular character”, 
We have no doubt that the ‘District 
Judge’ in Section 25 of the Act is a per- 
son filling a particular character, i.e, the 
character of a presiding officer of a dis- 
trict court. Learned counsel for the op- 


posite party, however placed reliance on. 


the following observation in that case:— 


“The power is not to refer the matter 
to the presiding Judge of a parti 
Civil Court but to a Court. When a 
Special or local law provides for an ad- 
judication to be made by a constituted 
Court — that is, by a Court not created 
. by a special or local law but to an exist- 
ing Court it in fact enlarges the ordinary 
jurisdiction of such a Court. Thus where 
- a special or local statute refers to a con- 
stituted Court as a Court and does not 
refer to the presiding officer of that Court 
the reference cannot be said to be to a 
' persona designata”, 


This case however does not lay down 
the reverse proposition that where the 
reference is to the presiding officer of a 
court, it should mean to refer to him 
as a persona designata and not as court. 

8. In the case of Central Talkies 
Ltd., Kanpur. v. Dwarka Prasad, AIR 
1961 SC 606, the observation of Schwabe, 
C. J.. in Parthasarthi Naidu v. Koteswara 
Rao (LR 47 Mad 369) = (AIR 1924 Mad 
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561 FB) to the effect that “persona de= . 
signata” are “persons selected to act in 
their private capacity and not in their 
capacity as Judges” was approved. In 
the present case, it cannot be doubted 
that the District Judge was appointed as 
a revising authority under Section 25 of 
the Act as the presiding officer of the. 
district court, 


_ 2 The jurisdiction which Is exerx 
cised by the courts constituted under tha 
Act, ig the same as is exercised by the 
ordinary civil courts. Section 15 of the 
Act defines the nature of suits which 
can be taken cognizance of by courts of 
small causes. Sub-section (2) of Sec- 
tion 15 of the Act runs as follows:— ` 

“Subject to the exceptions specified 
in that Schedule and to the provisions 
of any enactment for the time being in 
force, suits of a civil nature. of 
which the valuation does not exceed one 
thousand rupees, shall be cognizable by, 
a court of small causes.” 


Section 16 of the Act states that the 


_ suits which are cognizable by courts of 


small causes shall not be tried by any 
other court. Sections 15 and 16 of tha 
Act thus make it clear that the jurisdic< 
tion, which the court of small causes ex~ 
ercises, is jurisdiction of the civil court 
inasmuch as ft tries suits of a civil na- 
ture. Section 17 of the Act makes the 
procedure prescribed in the Code of Civil 
Procedure, 1908, applicable to the courts 
of small causes in all suits cognizable by 
them and in all proceedings arising ouf 
of such suits. er, Section 25 of the 
Bengal, Agra and Assam Civil Courts 
Act provides that the State Government 
may confer upon any Civil Judge or 
Munsif the jurisdiction of a Judge of a 
Court of Small Causes under the Act for 
the trial of suits cognizable by such 
courts up to a particular pecuniary limit 
and also provides’ for withdrawal of, 
jurisdiction so conferred. From the 
aforesaid provisions, it is amply clear 
that the jurisdiction, which a court o 

small causes exercises, is the same as the 
jurisdiction of a civil court except that 
only specified suits of civil nature are to 
be tried by it. 


10. The power of revision exer- 
cised by District Judge, under S. 25 of the 
Act, being a power in relation to the deci- 
sion of a civil suit, cannot be of a nature 
different from the ordinary judicial power 
of a civil court while deciding a civil suit, - 
The District Judge, under Section 25 of 
the Act, has to satisfy himself that the ` 
decree or order made in any case decid- 
ed by a court of small causes, was in 
accordance with law and has power to 
pass such orders with respect thereto as 
be may think fit. He can maintain, modi- 
fy or set aside the decree and thus: exer- 
cise jurisdiction which the court of first 
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instance could. His powers and fuaca 
tions are, therefore, of -the same nature 
as of an ordinary civil court. Tue pro~ 
cedure to be adopted by the District 


Judge, in view of Section 17 (1) of the tri 


Act, will be the same as prescribed by. 
the Code of Civil Procedure, 


Considering the nature of the powers 
exercised by the District Judge under 
Section 25 of the Act, it has to be held 
in the words which the Privy Council 
used in the case of Balkrishna Udayar v. 
Vasudeva Ayyar, 44 Ind App 261 = (ATR 
1917 PC 71), that in deciding the case 


under Section 25 of the Act, the Dis-. 


trict Judge exercises hig powers as a 
Court of Law and not merely as a per- 
sona designata -whose determinations are 
to be treated as judgments of a legal 
tribunal. The orders which the Dist, Judge 
may pass under S, 25 of the Act, we have 
no doubt will amount to judgments of a 
legal tribunal and he will be deemed to be 
acting as a court exercising civil juris- 
diction. 

1i. As pointed out in the case of 
Hari Shankar v. Rao Girdhari Lal Chow- 
dhury, AIR 1963 SC 698 the power to 
hear a revision is generally given to a 
superior court so that it may satisfy it- 
self that a particular case has been decid- 
ed according to law. -The court of small 
causes, when deciding a suit passes decree 
of a nature which a civil court can pass, 
and the power of revision of that order 
can only be given to a superior civil 
- court. The .court cannot ordinarily be 
held to be subordinate to a persona de- 
signata. Normally, a court is subordinate 
only to a superior court. It is only be- 
cause the court of small causes is sub- 
ordinate to the district court that the Dis- 
trict Judge has been given the power of 
revision under Section 25 of the Act, and 
as such, the power must be deemed to be 
given to the District court and not to the 
District Judge as a persona | designata. 


12. Looking at the nature of the 
Jurisdiction exercised by the District 
Judge and the procedure to be followed 
by him in deciding a revision, we have 
no doubt that the ‘District Judge’ under 
Section 25 of the Act means a ‘district 
court’. “District Judge” has been defined 
in the U. P, General Clauses Act as well 
as the General Clauses Act, 1877 to mean 
“the Judge of a principal Civil Court of 
original jurisdiction, but shall not in- 
clude a High Court in the exercise of its 
ordinary or extraordinary original civil 
jurisdiction.” This also points to the 
conclusion that when the Legislature used 
the word ‘District Judge’ in Section 25 of 
the Act, it means the ‘Judge of the, Prin~ 
“|eipal Civil Court of original jurisdiction’, 
i. e, the district court. The District 
Judge, thus exercises the powers under 
Section 25 of the Act not in any capa~ 
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city other than that of the presi 
officer of the district court. The deci- 


: sion of the ‘case by him will, therefore, 


pagodas decision in the case by the dis- 
court. 


13. We are unable fo agree with 


` the contention of the learned counsel that 


the intention of the Legislature. to be 
read from Sections 25 and 27 of the Act 
was to oust the jurisdiction of the High 
Court under S. 115, Civil Procedure Code. 
Neither of the two sections contains any 
such legislative intent. The High Court 
has always been exercising revisional 
jurisdiction in respect of suits decided by 
courts established under the Act. The 
High Court exercises its supervisory 
jurisdiction in respect of all suits of 
civil nature taken cognizance of by 
subordinate courts, Even when the 
power of revision was conferred’ on the 
High Court under Section 25 of the Act, 


_the power of revision under Section 115, 


Civil Procedure Code was not taken 
away by that Act. A provision was, 
however, made in Section 7, Civil Proce- 
dure Code to avoid overlapping of 
powers, and it was enacted therein that 
the provisions of Section 115, Civil Pro- 
cedure Code shall not extend courts 
constituted under the act. 


After the amendment in e al- 
though the revisional powers have been 
conferred on the District Judge ` no con- 

sequential amendment has been made in 


` Section 7, Civil Procedure Code | so as to 


exclude the applicability of Section 115, 
Civil Procedure Code to cases decided by 
the District Judge, In the absence of ex- 
press words, it cannot be accepted that 
in amending Section 25 of the Act, the 
intent of the Legislature was to deprive 
the High Court, which has the over-all 
responsibility for dispensation of justice 
in the State and exercises both judicial 
and administrative control over the sub- 
ordinate courts, of its revisional jurisdic- 
tion under Section 115, Civil Procedure 
Code in respect of cases decided by the| 


. District auees under Section 25 of the 


Act 


Ai We are, therefore, uhable to 
hold -that Section 115, Civil Procedure 
Code is not applicable to cases decided 
by the Dist. Judge under S. 25 of: the Act. 


15. Our answer to the ‘question 
referred to us is thus in the affirmative. 
16. Let.the case be listed again 
before the learned single Judge with our 

answer to the question referred. 
.Reference answered. 
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AIR 1972 ALLAHABAD 246 (V 59 C 63) 
FULL BENCH 
G. C. MATHUR, A. K, KIRTY AND 
R. B. MISRA, JJ. 

Gobardhan- Singh, Applicant v. Bar- 
gati, Opposite Party: . 

Civil Revn. No. 1558 of 1989, D/- 
18-12-1971. against order of S. K. Agar- 
wal Munsif, Mirzapur, D/- 2-6-1969. 


Civil P. C. (1908), Section 148 — En- 
largement of time — Section empowers 
the Court to extend the time even after 
the expiry of the period -originally fixed 
irrespective of whether the application 
for extension is made before or - after 
‘the expiry of that period. (Para 7) 


Even in cases where an order is 
made by the Court for doing a thing 
within a particular time and the order 
further provides that the application, suit 
‘or appeal shall stand dismissed if the 
thing is not done within the time fixed, 
the Court has jurisdiction, if sufficient 
cause is made out, to extend the rime 
even when the application for extension 
of time is made-after the expiry of the 
time fixed. It is not the application for 
grant of further time, whether made be- 
fore or after the expiry of the _ time 
granted, which confers jurisdiction on the 
Court. The Court possesses the juris- 
diction under Section 148, Civil Proce- 
dure Code to enlarge the time ana the 
application merely invokes that jurisdic- 
dion. AIR. 1936 All 477 held no longer 
good law in view of AIR 1961 SC 882. 


Case law discussed. (Para 7) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 All 519 (V 58) =, 


1971 All WR (HC) 846, Mohan 

Lal v. Ladli Prasad 7 
(1968) Civil Revn. No. 656 of 1967, 
. D/- 26-4-1968 (All), Usha Sales 

(P) Ltd. v. Basdeo Narain Singh q 
(1965) AIR 1965 Cal 308 (V 52) = 

68 Cal WN 1117, Bokaro and Ram- . 

gur Ltd. v. State of Bihar 7 
{1965) AIR 1965 Cal 354 (V 52), 

Tarapada Sarkar v. Nepal Gazi 
(1961) AIR 1961 SC 882 (V 48) = 

(1961) 3 SCR 763, Mahanth Ram 
_ Das v. Ganga Das 1, 3, 7 
(1936) ATR 1936 All 477 (V 23) = 

1936 All LJ 566, Gaya Din v» 

Lalta Prasad 1, 2. 3. 4.6.7 


K. C. Agarwal. for Applicant; Y. K. 
S. Choudhary; R. S. Singh; R. N. Singh; 
Sankatha Rai, Kesho Pd. Singh and Brij 
Nandanlal Katiyar. for Opposite Party. 


G. C. MATHUR, J.:—- This revision 
has been referred to this Beùch for con- 
sideration of the question whether the 
decision of a Division Bench of this Court 
in Gaya Din v. Lalta Prasad, ATR 1936 
oara es et eee 
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All 477 is still good law. Doubts bave 
been cast on the correctness of this deci- 
sion on account of the decision of the 
Supreme Court in Mahanth Ram Das v, 
Ganga Das, AIR 1961 SC-882. 


2. Since the entire revision has 
been referred for decision, it is necessary 
to set out the relevant facts. The suit. 
out of which this revision arises, was 
filed on July 4. 1966, by the applicant in 
the court of the Munsif. Mirzapur. 
Some amendments in the plaint were 
allowed by the Munsif by his order dated 
April 11, 1967. Consequent to these 
amendments, there was a deficiency in 
the court-fees by Rs. 249.50 as reported 
by the Munsarim on August 4, 1967. The 
deficiency in court-fees was not made 
good within the time allowed and on 
October 4. 1967, the plaint was rejected 
as insufficiently stamped. On October 19, 
1967, the applicant made an application 
for restoration and on December 7, 1968, 
the application was allowed. The spera- 
nae portion of the order of the Munsif 
reads: . 


“I allow the application and restore 
the plaint on payment of Rs. 6/- as 
costs and payment of entire court-fee by - 
11-12-1968. In case of any default, the 
application shall stand rejected.” : 


it appears that the matter was put 
up before the Munsif on December 11, 
1968, on which date he passed an order 
for consigning the record, From. the re- 
cord of the case it appears that the de- 
ficiency in court-fees was made good-on 
December 11, 1968, possibly, after the 
order consigning the record had been 
made. The amount of Rs. 6/-, which had 
been ordered to be paid as costs, was 
actually deposited by tender in the court 
on December 12, 1968. When the ap- 
plicant came to know of the order about 
consigning the record, he made an ap- 
plication on December 17, 1968, under 
Section 151 of the Code of Civil Procedure 
praying that the order of December 11, 
1968, consigning the record be set aside 
and the suit be proceeded with. - This ap- 
plication was treated as an application 
for extension of time. This application 
was rejected by the Munsif on Sept. 2, 
1969, on the ground that, since the earlier 
application for restoration stood rejected 
on December 11, 1968, the court had no 
power either to extend the period or to 
pass any further order restoring the 
plaint. The Munsif relied upon the deci- 
sion of this Court in AIR 1936 All 477 
(supra). It may here be mentioned that, 
though this order states that the applicant 
did not pay the necessary court-fees on 
December 11, 1968, there is no dispute 
that the court-fees had. in fact. been paid 
on that date, It is this order of the 
Munsif which is challenged in this revi- 

n. 


1972 

. 3 The question, which arises in 
the case. is whether the Munsif could, 
after the expiry of the period for paying 
costs, extend time therefor. As already 
Stated above, the Munsif, in holding that 
he could not extend the time, followed 
the decision of a Division Bench of this 
Court in AIR_1936 All 477 (supra). It is 
contended by learned counsel for the ap- 
plicant that this decision is no longer 
good law as the Supreme Court has, in 
Mahanth Ram Das’s case. AIR 1961 SC 
882 taken a contrary view. 


4. In Gaya Din’s case. AIR 1936 
All 477 the suit. which had been dismis- 
sed for default, was restored on the ap- 
plication of the plaintiff on the condition 
that he paid Rs. 8/- for costs to the de- 
fendant on or before 27-10-1934. In case 
of default, the application was to stand 

ismissed. Rs. 4/- were paid on 15-9 
1934 but the balance was not paid upto 
27-10-1934. On 29-10-1934 the plaintiff 
made an application for permission to 
pay the balance and for a direction to 
the defendant to receive it. The Munsif 
dismissed the application on the ground 
that he had no power to extend the time. 
In the revision before this Court. the 
plaintiff contended that the time should 
have been extended under Section 148 of 
the Code of Civil Procedure. This sec- 
tion provides:— 


“Where any period is fixed or grant- 
ed by the Court for the doing of any act 
prescribed or allowed by this Code, the 
Court may in its discretion, from time to 
time, enlarge such period, even though 
the period originally fixed or granted may 
have expired”. 


The Division Bench, which heard the 
revision, held that, on the expiry of the 
time fixed in the order. the application 
Stood dismissed, the court no longer re- 
mained seized of the application and 
could not grant any extension of time. 
It observed:— ' 


“The application of Section 148, 
Civil P. C., depends on the auestion whe- 
ther the matter has been finally disposed 
of by the Court and the Çourt is seized 
ofthe matter and has control over it or not. 
If the order is not final and the Court re- 
tains its control over and is seized of the 
matter, it has full power to make any 
just and necessary order therein, includ- 
ing in appropriate cases the extension of 
time and Section 148. Civil P. C. can be 
applied. On the other hand, if the ef- 
fect of the order is that in the event of 
non-compliance it operates automatically 
and without further intervention of the 
Court. the section cannot be applied for 
the obvious reason that the Court ceases 
to be seized of the matter and becomes 
functus officlo”, 


Gobardhan v. Barsati (FB) (G. C. Mathur J) 


_ apart) are, in essence, 


[Prs. 3-5] ‘AIL, 247 


The view of the Division Bench was that, 
but for that part of the order which pro- 
vided for the automatic dismissal of the 
application in default of payment within 
time, time could have been extended even 
after its expiry. 


5. Now let us examine the deel 
sion of the Supreme Court. In this case. 
the appeal of the plaintiff against the 
dismissal of his suit was allowed by the 
High Court of Patna on the condition that 
he paid court-fees on the amended relief 
of possession. It was provided that, if 
the court-fee was not paid within the 
time given, the appeal would stand dis- 
missed. The amount of court-fees. which 
the plaintiff was required to pay. was 
Rs. 1987/8/- and the time for pay- 
ment was to expire on 8-7-1954. The 
plaintiff, on 8-7-1954, made an applica- 
tion to the High Court, requesting that 
he bé allowed to pay Rs. 1,400/- immedia- 
tely and the balance within one month. 
This application was dismissed on 13-7=° 
1954 on the ground that the appeal al- 
ready stood dismissed as the amount was 
not paid within the time given. The 
plaintiff then moved an application 
under Section 151. Civil P. C. which was 
rejected on 2-9-1954. He then filed a 
third application under Section 151 and 
Order XLVII. Rule 1, Civil P. C.. setting 
out the reasons why he was unable to 
find money and offering to pay the court- 
fees within such further time as the High 
Court might fix. This application was 
also rejected. The High Court held that 
Order XLVII. Rule 1 was not applicable 
and that time could not be extended 
under Sections 148. 149 or 151, Civil P. C. 
as these sections apply only to cases which 
were not finally disposed of. As:a result 
of these orders. the appeal of the plain- 
tiff stood dismissed. On appeal to the 
Supreme Court, it was held that the High 
Court had power to extend time and 
should have done so. Considering first 
the application dated 8-7-1954. the 
Supreme Court posed the question: “Whe 
ther the High Court was powerless to en-= 
large the time even though it had per- 
emptorily fixed the period for payment?” 
It then observed that both Sections 148 
and 149 allowed extension of time even 
though the original period fixed had ex- 
pired. With respect to the peremptory. 
nature of the original order, it said:— 


“How uridesirable it is to fix time 
peremptorily for a future happening 
which leaves the Court powerlessto deal 
with events that might arise in between it 
is not necessary to decide in this appeal. 
These orders turn out, often enough to be 
inexpedient. Such procedural orders, 
though peremptory (conditional decrees 
in terrorem. so 
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that dilatory litigants might put them- 
selves in order and avoid delay. They do 
eae however, completely estop a Court 

from taking note of events and circum- 
pes which happen within the time 
These ébsebvetiona clearly show that the 
peremntory nature of the order did not 
make the Court powerless, in suitable 
cases, to enlarge the time even after the 
expiry of the period fixed. This is made 
further clear by the following words of 
. the Supreme Court which contain its 
actual decision in the case:— 


- "But we are of opinion that in this 
‘Case the Court-could have exercised its 
power first on July 13, 1854. when the 
petition filed within time was before it 
and again under the exercise of its in- 
herent powers, when the two petitions 
under Section 151 of the Code of Civil 
Procedure were filed. If the High Court 
- had felt disposed to take action on any of 
- these occasions, Sections 148 and 149 would 
-have- clothed them with ample power to 
do justice to a litigant for whom it en- 
fertained considerable sympathy. but to 


whose aid it erroneously felt unable to- 


come. 


In our’ opinion, fhe High Court was 
In error on both the occasions. Time 
should have. been extended on July 13. 
11954. if sufficient cause was made out and 


again, when the petitions were made for- 


the exercise of the inherent powers”. 
What is important to note is that. even 
with respect to the applications under 


Section 151, Civil P., C.. which were filed . 


after the expiry of the period fixed by 
. the order, the Supreme Court has said 
that the High Court could have. on those 
epplications, extended the time under 
Sections 176 and, 148 at tie ede oF Ciil 
Procedure. 


. 6. This the view. which ‘the 
Supreme Court has taken is this: The 
Court has power under Section 148, Civil 
P. C. to extend the time for doing an act 

` even after the time given has expired; a 
- peremptory order providing for the 

automatic dismissal of the application or 

appeal or suit on failure to do the act 
within the time fixed does not take away 
the power and jurisdiction of the Court 
to extend the time In appropriate cases; 
such peremptory orders are made “in -ter- 
rorem” in order that dilatory litigants 
might avoid negligence and delay. The 
view taken by the Division Bench of this 

Court in AIR 1936 All 477 (supra) is dir- 

ectly opposed to the view now taken by 

the Supreme Court, 


Ya Three decisions have been 
brought fo our notice which have inter 
preted the Supreme Court’s decision in 
AIR 1961 SC 882 (supra) differently. In 


A: LR. 


Mohan Lal v. Ladli Prasad, AIR 1971 Al 
519, Jagmohan Lal, J. referring to the 
Supreme Court decision, observed: 


“On those facts it was held that even | 
after the original time hed run out, m 
Court was not powerless to extend the 
time on the basis of the application that | 
had been made prior to the fixed time 
Tunning out and that in such a case the 
order so passed would be deemed to take 
effect from the date on which the appli- 


cation -had been made for further exten« 
sion of time”, i 
In the Usha Sales (P) Ltd..v. Basdeo 


Narain: Singh, (Civil Revn. No. 656 of >- 
1967 dectded on 26-4-1988 (AN). Trivedi, . 
J., distinguished the decision of the 
Supreme Court thus:—-. 


-“In that case, the application. tor ex- 
tension of time was made before the time 
fixed had run out and it was in that con- 
text that their Lordships of the Supreme 
Court remarked that where an applica- 
tion for extension of time has been made ` 
before the time fixed had run out, the 
Court was competent to extend the period 
for payment even though the order may 
be passed after the expiry of the time 
fixed”. ; 
In Tarapada Sarkar v. Nepal Gazi AIR 
1965 Cal 354 a learned Single Judge of a 
Calcutta High Court said regarding the 
decision of the Supreme Court — 


_ “The Supreme Court held that in such 
a case the High Court had jurisdiction to 
extend time on the application which had 
been filed before the time fixed by the- 
High Court for payment of deficit Court- 
fee and also in the exercise of the inherent 
led of the Court under Section 151 of 

the Code of Civil procedure”.. 


cases interpret the Supreme Court 






attention was not drawn to the passage. 
the Judgment of the Supreme Court quot 
ed above in which it hag been clearly sta 


High Court had ample power under Sec- 
tions 148 and 149 of the Code of Civil pro- 
cedure to- extend the time. A Division 
Bench of the Calcutta High Court. in 
Bokaro and Ramgur Ltd. v. State of Bihar 
ATR 1965 Cal 308 has correctly in’ 

the Supreme Court decision thus: == 
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“Where an order Is made for payment 
of deficit court fees accompanied by the 
further order that if the deficit court fee 
be not paid. within the time allowed. 
the sult or the appeal would stand dis- 
missed. In such a case, if sufficient cause 
in explanation of the default, be made out, 
Courts may allow extension of time even 
after the period originally fixed has ex- 
pired. (Vide ATR 1961 SC 882)”. 


In our opinion, in view of the decision of 
the Supreme Court, the decision of the 
Division Bench of this Court in AIR 1936 
All 477 (supra) is no longer good law. 
Even in cases where an order is made by 
the Court for doing a thing within a parti- 
cular time and the order further provides 
that the application, suit or appeal shall 
stand dismissed if the thing is not done 
within the time fixed, the Court has 
Jurisdiction, if sufficient cause is made out 
to extend the time even when the applica- 
tion for extension of time is made after the 
expiry of the time fixed. It is not the ap- 
plication for grant of further time. whet- 
her made before or after the expiry of the 
time granted, which confers jurisdiction 
on the Court. The Court possesses the 
jurisdiction under Section 148 Civil P. C. 
to enlarge the time and the application 
merely invokes that jurisdiction. 


o B In the case before us, the Munsif 
has dismissed the application for exten- 
gion. of time only on the ground that there 
was a peremptory order providing that the 
application shall stand rejected in case the 
amounts were not paid by 11-12-1968 and 
that the application for extension of time 
was made after the time had expired. The 
Munsif was in error in dismissing the ap- 
plication on this ground. It is not neces- 
sary to remand the case for deciding whet- 
her the extension of time should be grant- 
ed or not. In the application filed by the 
applicant on December 17, 1968. and the 
affidavit filed in support thereof. it is 
stated that the applicant had deposited the 
entire amount of court-fees and costs with 
the clerk of his lawyer and that the clerk 
had deposited the court-fees but he. by 
fnadvertence failed to pay the costs to the 
counsel for the opposite-party. It further 
appears therefrom that on the vary next 
date, i.e. December. 12. the clerk of the 
applicant’s lawyer attempted to pay the 
amount of costs to the lawyer for the 
opposite-party but he refused to accept 
the same. The amount of costs was de- 
posited in court on that very date. In the 
objections filed by the opnosite-party to 
this application, the fact is admitted that 
costs were offered to be paid to the oppo- 
gite-party’s counsel on December 12 and 
that he refused to take the same. Buf 
ft is asserted that the applicant had deli- 
berately not paid the amount of costs 
only to harass the opposite-party and thaf 
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the costs were sought to be paid by the 
applicant’s lawyer’s clerk himself to avoid 
loss to the applicant. Considering the fact 
that the applicant had deposited about 
Rs, 250/- towards the deficiency in court- 


Tees, we are not prepared to believe that 


he would deliberately not pay Rs. 6/- 
towards costs. We are satisfied that the 
explanation of the applicant is correct 
and that he had paid the amount of costs 
to his lawyer’s clerk and the clerk forgot 
to pay the same to the counsel for the 
opposite-party on December 11 but tried 
to do so on December 12. In these cir- 
cumstances, the application for extension 
of time should have been allowed. 


9. We accordingly allowed the 
revision with costs. The application for 
extension of time Is allowed and the 
amount of costs will be deemed to have 
been deposited within the extended time. 
The order of the Munsif consigning the 
records is get aside. The order dated 
December 7. 1968. allowing the applica- 
tion for restoration of the plaint shall 
stand. The Munsif will proceed with the 
suit in accordance with law. 


Revision allowed. 
f + Li 
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FULL BENCH 
S. N. DWIVEDI, SATISH CHANDRA 
AND T. S. MISRA, JJ. ; 


M/s. Kanyal Das and others, Appli- 
cants v. Har Prasad and others. Oppo- 
site Parties, 


` Mise, (T) Applications Nos. 222, 235, 
266; 267, 310, 315, 324, 425, 433, 434, 
406, B31, 577 and 596- of 1970, D/- 24-11~ 


Civil P. C. (1908), Section 24 (1) (b) 
=— Power to withdraw appeal from sub- 
ordinate court — ee of insertion of | 
sub-section (1-A) in Section 21, Bengal, 
Agra and Assam Civil Courts Act (1887) 
. P. Civil Laws Amendment > Act 
indicated — . 


Under Section 24 ()} (a) the High 
Court has the discretionary power to 
transfer an appeal to a subordinate. 
court, Sub-section (1-A) as inserted in 
Section 21. Bengal, Agra and Assam 
Civil Courts Act (1887) by U. P.: Civil 
Laws Amendment Act (1970) however, 

te“ 


gory of cases mentioned in 
those appeals pending in the High Court 
which were valued between ten thous- 
and and twenty thousand rupees.. Sub- 


section (1-A) confers no discretion on 


BP/BP/AT56/T2/LGC | ua 


. view 
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the High Court. All such cases are 
directed to be transferred to the Dis- 
trict Judge concerned.. (Para 5) 


Though sub-section (1-A) ` entrenches 
upon the discretion conferred on the 
High Court to transfer an individual 
case, in the sense that it takes away 
the discretion in regard to the category 
of cases mentioned in it, yet, sub-sec- 
tion (1-A) does not in law impinge upon 
the operation of clause (b) of Section 24 
(1), C. P. C. Technically, the power of 
withdrawal vested in the High Court 
under clause (b) does not stand repeal- 
ed by sub-section (1-A). The High 
Court can on appropriate grounds with- 
draw an individual appeal for trial or 
disposal by itself. even though that ap- 
peal may have stood transferred from the 
High Court to the District Judge under 
sub-section (1-A). But the discretionary 


power to withdraw such appeal has to be ` 


exercised in accordance with law. In 
of sub-section (1-A), the High 
Court cannot retain this category of 
first appeals in order to try and dispose 
of them. What the High Court cannot 
do directly. it should not do indirectly 
in the guise of exercising the discre- 
tionary power of withdrawal. 

(Paras 6, 7, 10) 


While considering the question of 
convenience of the parties so as to merit 
withdrawal of the appeal, High Court is 
entitled and liable to take into consi- 
deration the legislative will incorporat- 
ed in sub-section (1-A) and to exercise 
its discretion in a manner so as not to 
subvert or countermand the legislative 
mandate and upset the arrangement 
sought to be made by sub-section (1-A). 
The fact that the paper book was ready 
or that counsel in the High Court were 
fully instructed by the parties that the 
parties were desirous for. a hearing in 
High Court, would by themselves be not 
sufficient to merit withdrawal of the 
appeal back to High Court. Civil Misc. 
Tr. Appln. No, 219 of 1970, D/- 24-2- 
1971 (All) Approved; Misc. Tr. Appln. 
No. 216 of 1970, D/- 10-2-1971, (All) 
Distinguished. (Paras 9 , ib 


Cases Referred: Chronological Paras 
(1971) Mis. Transfer Appln. No, 216 
of 1970, D/- 10-2-1971 (All). Smt. 
© Pushpa Devi Jain v. A. D. V. 

Junior High School £2 
(1971) Civil Mise. Transfer Appln. 
No. 219 of 1970, D/- 24-2-1971 

(All) Seeshi Ram v. Ajab Singh EI 
K. C. Agarwal, for Applicants, 


SATISH CHANDRA, J.:— In this 
and the connected applications, the 
applicants prayed that the first appeal 
pending in the Court of the District 
Judge concerned may be withdrawn and 
disposed of by this Court under Sec- 
tion 24 (1) (b), Civil P. C. At the hear- 


A.LE 


ing of these applications, a learned Sin- 
gle Judge felt that there was a conflict 
between two Division Bench decisions. 
He referred the applications to a 
Bench, 


2. The first appeals involved In 
these applications were instituted in the 
High Court and were pending disposal 
. The U. P. Civil Laws Amendment 
Act, 1970, came into force on 8th April, 
1970. Section 4 amended Section 21 of 
the Bengal, Agra and Assam Civi 
Courts Act, 1887. It provided: 


“4. Amendment of Section 21 of Ach 
XII of 1887.— In Section 21 of the Ben=: 
gal, Agra and Assam Civil Courts Act, 
1887, as amended in its application to 
Uttar Pradesh (hereinafter referred to as 
the Bengal, Agra and Assam Ci 
Courts Act). for sub-section (1), the fol- 
lowing sub-sections shall be substituted, 
namely:— 

(1) Save as aforesaid, an appeak 
from a decree or order of a Civil Judge 
shall lie— - 

(a) to the „District Judge where the 
value of the original suit in which or in 
any proceeding arising out of which, the 
decree or order was made, whether in~- 
stituted or commenced or decided before 
or after the commencement of the Uttar 
Pradesh Civil Laws Amendment Act, 
1968 (President’s’ Act XXXV of 1968), 
ya less than twenty thousand rupees] 


Č O) to the High Court in any other 
case, 


(1-A) An appeal Gom a decree or 
order of a Civil Judge where the value 
of the original suit in which, orin any. 
proceeding arising out of which, the de- 
cree or order was made exceeded ten 
thousand rupees but was less 
twenty thousand rupees instituted in the 
High Court before the date of com- 
mencement of the Uttar Pradesh Civil 
Laws Amendment Act, 1970. and pend- 
ing in the High Court immediately be~ 
fore the said date. not being an appeal 
in which arguments have been conclud~ 
ed before the said date and only judg- 
ment disposing of the appeal remains to 
be pronounced, shall stand transf 
to the District Judge having jurisdiction 
who may either decide it himself: on 
assign it to any Additional Judge sub- 
ordinate to him. 


(1-B) The perlod of limitation preg~ 
cribed for filing an appeal from a de- 
cree or order of a Civil Judge where the 
value of the original suit in which, or in 
any proceeding arising out of which, the 
decree or order was made exceeded ten 
thousand rupees but was less than twenty 
thousand rupees and the decree or order 
was made before December 2, 1968, shall, 
notwithstanding anything in the Limita~ 
tion Act, 1963 (Act XXXVI of 1963) ba 
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deemed to be and always to have been 
the same as if the appeal continued to 
He to the High Court.” 


3 The effect of the Amending Act 
was that henceforth appeals of valuation 
of Jess than twenty thousand rupees lay 
to the District Judge. By sub~sec, (1-A) 
all appeals pending in the High Court, of 
the valuation between Rs. 10,000/- and 
Rs. 20,000/- stood transferred to the Dis- 
trict Judge concerned. The only excep- 
ton engrafted to this wholesale trans- 
fer was for appeals in which arguments 
had been concluded before the date the 
Amending Act came into force, namely 
before 8th April, 1970, and only the 
ffludgment disposing of the appeal remain- 
ed to be pronounced, i 


4, Section 24 (1), Civil Procedure 
Code-confers power of transfer and with- 
drawal on the High Court as well as 
the District Court. Under sub-clause (a) 
the High Court or the District Court 
can transfer any suit, appeal or other 
proceeding pending before it to any 
Court subordinate to it for trial or dis- 
posal; whereas. under clause f(b). 
High Court or the District Court can 
withdraw any suit, appeal or other pro- 
ceeding pending disposal in any Court 
subordinate to it and try or dispose cf 
the same itself, or transfer, the -same to 
Day subordinate Court for trial or dis- 
posal. 


5. It will be seen that under sub- 
clause (a) of Section 24 (1) the High 
Court has the discretionary power to 
transfer an individual suit, appeal . or 
other proceeding to a subordinate Court. 
Sub-section (1-A). of Sec. 4 of the U. P. 
Civil Laws Amendment Act, 1970, how- 
ever, makes a statutory transfer of the 
category of cases mentioned in it, name- 
ly those appeals pending in the High 
Court which were valued between ten 
thousand and twenty thousand rupees. 
Sub-section (1-A) confers no discretion 
on the High Court. All such cases are 
directed to be transferred to the Dis- 
trict Judge concerned. 


6. Though sub-section (1-A) of 
the Amending Act entrenches upon the 
discretion conferred on the High Court to 
transfer an individual case, in the sense 
that it takes away the discretion in 
regard to the category of cases mentioned 
in it, yet, in our opinion, sub-sec, (1-A) 
does not in law impinge upon the opera- 
tion of clause (b) of Section 24 (1), Civil 
Procedure Code.. Technically, the power 
of withdrawal vested in the High Court 
under clause (b) does not stand repeal- 
ed by sub-section (1-A) of the Amend- 
ing Act (sic) The High Court can on 
appropriate grounds withdraw an indi- 
vidual appeal for trial or disposal by it- 
self, even though that appeal may have 
stood transferred from the High Court to 


the - 
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the District Judge under sub-sec, (1-A). 
that sense, the power of withdrawal. 
under sub-clause (b) still continues. + 
vest in the High Court. 


7. It is trite that the discretionary 
power to withdraw or transfer a case 
as to be exercised in accordance with 
law. It was urged on behalf of the 
applicants that the convenience of the 
parties is a relevant and material con- 
sideration for deciding upon transfer or 
withdrawal of an appeal. Elaborating 
this aspect, learned counsel urged that 
in the cases before us the paper books 
of the appeals were completely prepared: 
in this Court. Both the parties had en- 
gaged counsel and had instructed them 
fully. If these appeals are not transfer- 
red back to the High Court, the litiz- 
ants will have to engage counsel in the 
District Courts and incur expenditure all 
over again. Both parties in each appeal 
would be adversely affected: and that in 
all these cases both parties are desirous 
thet the appeals be heard and disposed 
of in this Court on ground of conveni« 
ence, 


8. While enacting sub-sec. (1-A) 
of the Amending Act, the Legislature 
can be presumed to have known the reali- 
ties of the situation, in regard to the 
categories of the appeals covered by this 
sub-section. The Legislature can be 
deemed aware that in these appeals either 
one or both the parties may have engaged 
counsel in this Court and that the matter 
of preparation of paper book must be in 
varying degrees of completion; and in 
some cases the paper books may have 
been prepared and the cases may be ripe 
for hearing. But in spite of all these 
factors, it provided for a wholesale’ trans- 
fer to the Court of District Judge. 
Obviously, the Legislature did not intend 
that this class of appeals be heard or dis- 
posed of by the High Court. 


9. While considering the question 


‘of convenience of the parties so as to 


merit withdrawal of the appeal to this 
Court, this Court is entitled and libable 
to take into consideration the legislative 
will incorporated in sub-section (1-A) of 
the Amending Act, and to exercise its 
discretion in a manner so as not to sub- 
vert or countermand the legislative 
mandate and upset the arrangement 
sought to be made by sub-section: (1-A). 


10. In view of sub-section (1-A), 
the High Court cannot retain this cate- 
gory of first appeals in order to try and 
dispose of them. What the High Court 
eannot do directly, it should not ‘do in- 
directly in the e of exercising thel- 
discretionary power of withdrawal. Else, 
the exercise of the discretion may become 
contrary to law; and so contrary to the 
essence of judicial adjudication. and may 


i 
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well be termed an arbitrary exercise of 
power. 


11. In our opinion the fact that 
the paper book was ready or that coun- 
sel in this court were fully instructed by 
the parties, that the parties were desir- 
ous for a hearing in this Court, would by 
themselves be not sufficient to ‘merit 
withdrawal of the appeal back to this 
Court. The observations of a Bench of 
this Court to this effect in Seesh Ram v. 
Ajab Singh, (Civil Misc. Transfer Appin. 
No. 219 of 1970 decided on 24-2-1971, 
(Al) ) were appropriate and justified, 


12. The decision of another Bench 
in Smt. Pushpa Devi Jain v. D, A. V. 
Junior High School, (Misc. Transfer 
Appin. No. 216 of 1970 decided on 10- 
2-1971 (All)) does not lay down any con- 
trary proposition, In that case the first 
appeal had been argued on 7th. 8th and 
9th April, 1970. in ignorance of the com- 
ing into force of the Amending Act of 
1970, on 8th April 1970, The Court dic- 
tated the judgment in Court on 9th and 
10th April, 1970. Thereafter the coming 
into force of the Amending Act was 
brought to the notice of the learned 
Judge. Since the arguments had not con- 
cluded on 8th April, 1970, the learned 
Judge held that the appeal stood trans- 
ferred to the District Judge. In view 
of these compelling facts, the Bench held 
that the case was a fit one for withdre- 
wal. It observed that this Court had 
heard the appeal and had dictated the 
judgment. Nothing remained to be done 
except to pronounce it. In this context 
it was further observed that if the ap- 
peal is allowed to remain in the Court of 
the District Judge, Meerut, both the 
parties will have to incur fresh expen- 
diture in order to get the appeal argu- 
ed. which is neither desirable nor feasi- 
ble; the balance of convenience lay in 
the appeal being disposed of by this 
Court. It is clear that the incurrence of 
additional ‘expenditure was not the pre- 
vailing circumstance.. The fact that this 
Court had already heard the appeal and 
dictated the judgment, was the dominant 
consideration in favour of the withdrawal 
of the appeal. : 


13. ‘We can visualise cases in 
which in spite of the transfer under sub- 
section (1-A) this Court may well with- 
draw an appeal. Take a case where 
cross appeals are filed; one appeal being 
below Rs, 20,000/- in value while the 
other above it. Under sub-section (1-A) 
the appeal valued at below Rs. 20,000/- 
would stand transferred to the District 
Judge, while the other appeal will remain 
pending in this Court. On an application 
for withdrawal, this Court may take the 
view that it will be in the interest of 
justice that both the appeals arising out 
of the same suit be heard at one place, 
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and on that ground may withdraw tha 
appeal which stood transferred to tha 
District Judge, 


14. Since we have heard learned 
counsel only on the general question 
which is common to all these applica« 
tions, we refrain from going into tha 
merits of individual cases. They will be 
disposed of by the learned single Judge 
in accordance with law and in the ligh® 
of the observations made above. 


_ 15. Let the cases be laid before 
the learned single Judge with this opin= 


jon and answer, 
Order accordingly, 





AIR 1972 ALLAHABAD 252 (V 59 C 65) 
FULL BENCH 
T. RAMABHADRAN, R. S, PATHAK 
AND C, S. P. SINGH, JJ. 


M/s. Somaliya Organics Indla Ltd. 
and another, Applicants v. Chief Con- 
trolling Revenue Authority, Opposite 


Party. - 
Misc. Stamp Tax Reference No. 466 
of 1969, D/- 23-12-1971. 


(A) Stamp Act (1899), Section 4 — 
Applicability "— Sale deed reciting that 
property was sold free of all. encum- 
brances — Two documents by vendor and 
vendee of same date declaring that pro- 
perty was sold subject to equitable mort- 
gage already existing in favour of bank 
— Case falls within Section 4 and duty 
payable on each of the two declarations 
is Rs. 4.50 and not Rs. 3.50 paid thereon. | 

(Para 8) 


In the sale-deed, it was recited that 
the vendor covenanted that the entire 
property was sold free from all sorts of 
transfers, charges or encumbrances creat- 
ed by the vendor in favour of any one, 
and that in case the vendee had to pay 
any amount by way of charge, transfer, 
or encumbrance created by the vendor on 
the property sold, the vendee would be 
entitled to get back the entire sale con- 
sideration with an interest of Re. 1/- per 
cent per month from the vendor. In 
each of the two deeds of declaration ex- 
ecuted by the vendor and vendee res- 
pectively, it was stated that the intention 
of the parties was that the property 
should be sold subject to the equitable 
mortgage already executed in favour of 
the Bank. 


Held that the terms of the sale-deed 
were contained not only in the sale-deed 
but also in the two deeds of declaration 
and the transaction of sale was complet- 
ed by the three instruments within the 
meaning of Section 4. (Paras 8 & 18} 


BP/CP/A763/72/KSB 
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(B) Stamp Act (1899), Section 24 — 
Property sold subject either certainly or 
contingently to the payment of money — 
Meaning of — Property sold subject to 
a charge created by equitable mortgage 
— Value of consideratin for stamp duty 
under Schedule 1-B, Article 23 — Cal- 
culation of — (X-Ref:— oe 2 (10) 
and Schedule 1-B, Art. 23 (U. P. Amend- 
ment) ). 


Before Section 24 of the Act can 
apply. it must be shown that the pro= 
perty which was transferred, was subject, 
either certainly or contingently to the 
payment of any money whether consti- 
tuting a charge or encumbrance upon 
the property or not. (Para 9-A) 


The authorities constituted under the 
Act have to adjudge the duty chargeable 
on a deed as presented by the execut- 
ants. It is not permissible for them to 
embark upon an enquiry as to what the 
intention of the parties was when ex~ 
ecuting the deed, and then to fix a duty 
on such items of property which in 
their opinion the parties contemplated to 
transfer. The fact that the sale deed 
contains recital in respect of other trans- 
actions between the parties would not 
affect the duty. in case the deed which 
is sought to be registered does not affect 
the transfer of these properties. (1898) 
ILR 25 Cal 283, Ref. (Para 12) 


Where specified properties are pur~ 
ported to be transferred by a sale deed, 
the question whether some of the pro- 
perties are movable or immovable will 
not be relevant, for both movable and 
immovable properties are chargeable to 
the same duty under the schedule in 
view of the definition of ‘Conveyance’ in 
Section 2 (10) of the Act. 

(Para 13) 


A. by a sale-deed along with the two 
supplementary deeds of declaration pur- 
ported to sell his lands and buildings to 
B for a consideration of Rs. 7,76,000/- 
subject to the charge previously created 
by him in favour of a bank under an 
equitable mortgage by deposit of title 
deeds, The properties were liable under 
the deferred payment guarantee for re~ 
payment of such moneys as the Bank 
may advance in future subject to a maxi- 
mum of Rs. 65,00,000/-. 


Held that the property sold was 
contingently liable within the meaning of 
Section 24 in case the Bank made any 
advances in future and therefore the 
value of the consideration for the sale- 
deed for the purposes of ad valorem 
stamp duty under Article 23 of Sche- 
dule 1-B (U. P. Amendment) was Rupees 
“7,76,000/- plus Rs. 65,00,000/-. that is 
Rs, 72,76,000/-. ATR 1965 SC 1092 and 
AIR 1959 All 655 (SB), Dist.: (1905) 1 KB 
174 and 1906 AC 21 and (1914) 3 KB 210 
Applied, (Paras 17, 18) 


Authority (FB) [Prs. 1-3] All, 253 


Cases Referred: Chronological Parag 

ATR 1965 SC 1092 = (1965) 2 SCR 
289, Board of Revenue, U. P. v, 
R. 8. Sidhnath Mehrotra 

AIR 1959 All 655 = 1959 All LJ 
428 (SB), Sidhnath Mehrotra v, 
Board of Revenue 

1914-3 -KB 210 = 84 LIKB 115, 
peed ear Rlys. Co. of 

ndon and Glyn, Mills, . 

Currie and Co. v. Commrs, of 
Inland Revenue 
1806 AC 21 = 75 LIKB 117, Under- 
ground Electric Rlys, Co, of Lon- 
don Ltd. v, Commrs, of Inland 
Revenue 
1905-1 KB 174, Underground FElec- 
tric Rly, re of London Lid. v, 
Commrs. of Inland Revenue - 
(1899) 1 OB 121 = 68 LJ QB 62, 
City of London Brewery Co, v. 
Commrs. of Inland Revenue 
(1896) ILR 23 Cal 283. In the Matter 
of A See Under the Stamp 
Act, 1879 12 
(1852) : E & B 164 = 118 ER 400, 
(Lord) v. Raper 17 

K. L. Misra, A. P. Misra, B. L, Gupta 
and Shanti e for Applicants; 
Standing Counsel (S. N. Kakkar Advocate 
General) for Opposite Party. 

C. S. P, SINGH, J.:— This is a re« 
ference under Section 57 of the Indian 
Stamp Act made at the instance of 
Somaiya Organics (India) Ltd, 


2. The Godavari Sugar ‘Mills Ltd. 
(which for convenience, will be referred 
to as ‘the Godavari Sugar Mills’) enter~ 
ed into a technical collaboration agree~ 
ment with Messrs. Melle Besons. and it 
is said that in this connection pursuant 
to the resolution of its Board of Directors 
passed on October 23, 1964, the Godavari 
Sugar Mills obtained a deferred payment 
guarantee upto the limit of Rs. 65,00,000/- 
from the Punjab National Bank Ltd. in 
favour of Messrs, Speichim Paris. on an 
equitable mortgage by deposit of title 
deeds of its property. 


3. The Godavari Sugar Mills was 
the owner of property consisting of land 
and buildings which included a factory 
and residential accommodation for its 
employees, On March 2, 1962, the Goda~ 
vari Sugar Mills resolved to sell the 
land, buildings and machinery to the 
Somaiya Organics (India) Ltd. (referred 
to hereinafter as ‘Somalya Organics’) for 
a consideration of Rs. 36,64,678/- and on 
May 20, 1968. a sale deed was executed 
pursuant to the resolution. The sale~ 
deed recited that the land and buildings 
were conveyed for a consideration of 
Rs. 7,76,000/- while the balance of Rupees 
28,88,.678/- represented the price of 
machinery, vehicles, stores and other 
goods, which were treated as movable 
items and the transfer of which had 


16 


16 


E7 


i7. 


17 


07 


254 AH. ([Prs, 3-6] 


been completed by manual delivery. It 
was also recited that the entire property 
sold was free from charges or encum- 
brances. Treating the document to be a 
conveyance for a consideration of Rupees 
7,.76,000/- only, stamp duty of Rs. 35,000/- 
was paid under Article 23, Schedule 1-B 
of the U. P. Stamps (Amendment) Act, 
11962. . Subsequently. it is said that the 
parties discovered that the recital that 
the property ` was free from charges 
and encumbrances was incorrect and 
it was recalled that an equitable 
mortgage with deposit of title deeds, had 
been created in favour of the Punjab 
National Bank Ltd. On September 17, 
' 1963, the Board of Directors of the 
Godavari Sugar Mills held a meeting and 
pursuant to the resolution passed therein, 
a deed of declaration was executed by 
two directors on behalf of the Godavari 
Sugar Mills on October 28, 1968, recit- 
ing that the property mentioned in the 
sale deed of May 20. 1968. was subject 
to an equitable mortgage by deposit of 
title deeds in favour of the Punjab 
National Bank Ltd. Similarly. pursuant 
to a meeting held on September 17. 1968, 
of its Board of Directors, Somiya Orga- 
nics executed a similar deed of declara- 
tion on October 28, 1968. Stamp duty 
of Rs. 43.50 (sic) (3.50 ?) was paid on 
each of the two deeds of declaration. 


4, Three documents, namely, the 
sale deed of May 20. 1968. and the two 
deeds of declaration dated October 20, 
1968. were presented before the Sub-Re- 
gistrar, Hate, district Deoria. for regis- 
tration. He has impounded them under 
Section 33 of the Stamp Act and sent 
them to the Collector, Deoria under Sec- 
tion 38 (2) of the Act for necessary 
action. He reported that on the basis of 
Section 4 and Section 24 of the aforesaid 
Act, the consideration of the sale-deed 
read with the two declarations should 
be deemed to be Rs. 7,76,000/- plus Rs. 
120,00,000 plus Rs. 65,00,000/- amounting 
in all Rs. 1,92,76,000/- and that ad valo- 
rem duty should be calculated according- 
ly. The deeds of declaration should be 
treated as supplementary deeds on each 
of which a duty of Rs. 4,50 and not 
Rs. 3.50 was payable. Accordingly. he 
reported a total deficiency of Rupees 
3,32,422/-. The Collector, Deoria was 
unable to arrive at any definite opinion 
in the matter. and consequently referred 
the case to the Chief Controlling Revenue 
Authority under Section 56 (2) of the 
Stamp Act. The Chief Controlling Re- 
venue Authority considered the matter 
and has now. with its opinion, referred 
the case to this Court. It has framed the 
following questions:— 

(1) Whether in view of the above 
opinion.of the Board, the principal sale- 
deed dated 20-5-1968 is a conveyance not 
only ef the lands and buildings but also 
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of the machineries fixed in the earth in 
consideration of Rs. 36,64,678/-. in the 
light of Section 24 of the Stamp Act and 
is chargeable with a duty of Rs. 9,97,425/- 
under Article 23 Schedule I-B of the 
U. P. Stamp (Amendment) Act, 1962, as 
against Rs, 35,000/- paid? 
or 
(2) Whether the sale-deed aforesaid 
is a conveyance only of lands and build- 
ings in consideration of Rs. 7,76,000/~ 
plus Rs. 1,85,00,000/- total Rs. 1,92,76,000/- 
in the light of Section 24 of the Stamp 
Act and is chargeable with a duty of 
Rs.. 8,67,420/- under Article 23 aforesaid 
as against Rs. 35,000/- paid? 
or 
(3) Whether the sale-deed aforesaid 
does not fall within the ambit of Sec- 
tion 24 of the Stamp Act and is a con- 
veyance of the lands and buildings along 
with machineries fixed in the earth in 
consideration of Rs. 36,64,678/- and is 
chargeable with a duty of Rs, 1,74,925/- 
under Article 23 aforesaid as against Rs, 
35,000/- paid 
or 
(4) Whether the sale-deed aforesaid 
does not fall within the ambit of Sec- 
tion 24: of the Stamp Act and is con- 
veyance of lands and buildings only in 
consideration of Rs. 7,76,000/- only and is 
sufficiently stamped with a duty of Rs, 
35,000/- under Article 23 aforesaid. 
or 


(5) If the sale-deed aforesaid does 
not fall under any of the alternatives 
mentioned above, what should be deem- 
ed to be its consideration for payment of 
stamp duty under Article 23 aforesaid 
read with Section 4 and Section 24 of 
the Stamp Act? 


(6) Whether the other two documents 
are supplementary deeds within the 
meaning of Section 4 of the Stamp Act 
and were liable as such to.a duty of 
Rs, EaD as against Rs. 3.50 paid in each 
case 


5. Questions Nos. 1 to 5 relate to 
the question as to what is the duty 
chargeable under the Stamp Act in res- 
pect of the sale-deed. Question No. 6 re- 
lates to the duty chargeable in respect 
of the two supplementary deeds. In 
order to avoid repetition in answering the 
first five questions, we are of the view 
that we should substitute them by the 
following question:— 


“What is the value of the considera- 
tion of the sale-deed for the purposes 
of charge of duty under Article 23. Sche- 
dule I-B of the Stamp Act?” 

6. The sixth question as framed is - 
with reference to the other two docu- 
ments, and brings out the controversy 
between the parties precisely and as such 
The two ques~ 
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tions which now call for an answer from 
us are as. follows: 


1) What is the correct duty charge- 
able under the Stamp Act in respect of 
the sale-deed dated 20-6-1968? 


2) Whether the other two documents 
are supplementary deeds- 
meaning of Section 4 of the Stamp Act 
and were liable as such to a duty of 
Rs. 4.50 as against Rs, 3.50 paid in each 
case? 

T. We propose to answer the 
second question first. .In order to decide 
this. question, the relevant part of Sec- 
tion 4 of the Stamp Act may be quoted, 
which is as follows:— 


“4 (1) Where, in the case of any sale, 
mortgage or settlement, several instru- 
ments are emploved for completing the 
transaction. the principal instrument only 
<- shall be chargeable with the duty pres- 
cribed in Schedule I-B for conveyance, 
. mortgage or settlement, and each of the 
other instruments shall be chargeable 
with a duty of four rupees and fifty paise 
instead of the duty, if any, prescribed 
for it in that schedule.” 


8. It will be seen that for the 
application of Section 4 of the Stamp 
Act. more than one instrument should be 
employed for completing the transaction. 
In the present case, the transaction is one 
of sale. and it has to be seen as to whe- 
ther the other two documents were such 
as were employed for the purposes of 
completing. the transaction between the 
parties, In the sale-deed. it was recited 
that the vendor covenanted that the 
entire property was sold free from all 
sorts of transfers, charges or encumbran- 
ces created by the vendor in favour of 
any one, and that in the case the vendee 
had to pay any amount by way of charge, 
transfer, or encumbrance created by the 
vendor on the property sold. the vendee 
would be entitled to get back the entire 
sale consideration with an interest of 
Re. 1/- per cent per month from the 
vendor. In the second sae oo by 
the Godavari Sugar Mills Ltd. in para- 
graph 5. it was stated that it was the 
intention neither of the Godavari Sugar 
Mills, or Somaiya Organics India Ltd., to 
transfer’ the said immovable property 
free from the charge created by the com- 
pany in favour of the Bank by way of 
equitable mortgage by deposit of title 
deed. In paragraph 6, it was stated that 
the intention of the parties was that the 
said immovable property should be trans- 
ferred subject to the charge created in 
favour of the Bank. In the deed execut- 
ed by Somatya Organics Ltd. similar re- 
citals are contained in paragraphs 5 and 
6 of the deed. From these recitals it 
follows that the sale-deed. .which is the 
first document executed by the parties 
did not contain all the terms settled be- 
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tween the parties. The terms for the 
sale are contained not only in the first 
deed. but also in the ‘two subsequent 
deeds. The transaction of sale was as 
such completed by three instruments viz. 
the sale-deed and the other two deeds 
both dated 28-10-1968, one executed py 
Messrs Godavari Sugar Mills Ltd. and the 
other by Messrs Somaiya Organics India 
Ltd. That being so, the case clearly 
comes within the purview of Section 4 o 

the Act. Our answer to the second ques- 
tion, is that the two documents aforesaid 
came within the purview of Section 4 of 
the Act and the duty payable is Rs. 4.50/-| 
as against Rs. 3.50 paid in each case, 


9. Coming now to the question as 


reframed. before embarking upon a 
consideration of the various contentions 
raised on behalf of the parties, it is 


necessary to resolve a factual misconcep- 
tion that has crept in the order of the 
Chief Controlling Authority. The Chief 
Controlling Authority has calculated the 
value of the sale-deed for the purposes of 
duty in the following manner:— 

1) Sale consideration in respect of 
immovable property as set out in the 
sale-deed—Rs, 7,'76,000/-. 

2) Sale consideration for the machi- 
nery. vehicles, stores, finished geeds etc. 
which were described as movable items 
in the sale-deed but were taken to be 
as immovable properties by the authoris 
ties—Rs. 28,88,678/-. 

3) The amount secured by the Pun- 
jab National Bank by equitable mort- 
gage by deposit of title deed of the 

property for deferred payment guarantee 
—Rs. 65,00,000/-. 

4) Amount due on ie facility sane- 
tioned by the Punjab National Bank in 
favour of Messrs, Somaiya Organics India 
Ltd. on the guarantee of Shri K. J. So- 
maiya, Shri S. K. Somaiya and Messrs, 
Godavari Sugar Mills Ltd.—Rs. 1,20,00,000 


9-A. The amounts of Rs. 65,00,000 
and Rs. 1,20,00,000/- have been included 
in the value of the sale consideration by 
the application of Section 24 of -the Act. 
Before Section 24 of the Act can apply. 
it must be shown that the property which 
was transferred, was subject, either cer- 
tainly or contingently to the payment of 
any money, whether constituting a charge 
or encumbrance upon the property or 
not. The property sold in the present 
case was the immoveable and movable 
properties of the Godavari Sugar Mills 
Ltd, and before the demand loan of Ra, 
1,20,00,000/- could be added on to the 


_sale consideration by virtue of applica- 


tion of Section 24-of the Act, it must be 
shown that the property sold was sub- 
ject to the payment of that amount. The 
letter of the Punjab National Bank is 
annexed to the paper book as Annexure 
“13” and is dated 16th October 1964. 
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Two facilities are granted by the Punjab 
National Bank to Messrs Somaliya Orga~ 
nics. The first facility being a demand 
Joan for an amount of Rs. 1,20,00,000/-. 
The security mentioned for that loan is 
the- entire asset of the company and 


‘hypothecation of machinery not embed- . 


ded to the ground till installation to be 
regularly mortgaged thereafter the esti- 
mated value of which was calculated at 
Rs. 3,37,00,000/-. The second facility was 
deferred payment guarantee for an 
amount of Rs. 65,00,000/- and the secu~ 
rity in respect of this amount was the 
. registered mortgage of the entire block 

‘assets of the company and hypotheca- 
tlon of machinery not embedded to the 
- ground till installation to be regularly 
mortgaged thereafter, as also indemnity 
from the company and counter-guarantee 
‘from the guarantor. We are at present 
concerned with the demand loan of 
Rs. 1,20,00,000/-. The document makes it 
clear that the property given in security 
which was estimated at Rs. 3,37,00,000/~ 
was the property of Messrs. Somalya 
Organics India Lid. and not that of the 
Godavari Sugar Mills Ltd. This conclu- 
sion is further strengthened by a recital 
in this letter where it is stated that the 
‘value of the capital assets which belong~ 
ed to the Godavari Sugar Mills Ltd. was 
only Rs. 62,89,850/- as valued by Messrs, 
Toplis and Harding (Easter) Private Ltd. 
ff the value of Captainganj Distillery was 
only Rs. 62,89,850/-, it is inconceivable 
that a demand loan of Rs. 1,20,00,000/~ 
, could be given against a security which 
was much less in value. That being go, 
the Chief Controlling Revenue Authority 
was in error in including the amount of 
Rs. 1,20,00,000/- in the value of the sale 
consideration for the purposes: of duty. 
The demand loan of Rs. 1,20,00,000 which 
Was granted by the Punjab National Bank 
(i favour. of Somaiya Organics India Ltd. 


was not in any way related to the pros 


perty demised. 


— 10. The question of inclusion of 
Rs, 28,88,678/- which on the recitals con- 
tained in the sale was said to represent 
the properties for machinery, vehicles, 
stores, finished goods etc. may now be 
considered, The Chief Controlling Autho- 
rity has sought to include this amount on 
the basis that the sale-deed was not only 
of the lands and buildings, but. also of the 
fixed machinery etc, and that being so, 
the entire amount of sale consideration 
had to be included for -the purposes of 
duty. The relevant part of the sale-deed 
may usefully be quoted,— 


Th Vecedeseewe the vendor hereby transfers 
with effect from first June one thousand 
nine hundred and yeeven, all the 
rights, title, interest in the plots given in 
the Schedule “A” along with the build- 
Ings standing thereon in favour of the 
vendee for a sum of Rs, 7,76,000/~ (Rupees 


„as moveable properties, 


i A-L RB. 


seven lakhs seventy six thousand only} ~ 
which the vendee will pay to the vendor 

by allotment of 7,760 (seven thousand 
seven hundered and sixty) fully paid-up 
equity shares of the face value of 
Rs, 100/~ each for consideration in lieu of 


u. Schedule “A” to the sale-deed 
gives details of immoveable properties 
that have been sold. It does not mention 


‘any machinery, vehicles, stores, finished 


goods etc. as 
the sale deed, 


12. The learned Advocate Gene= 
ral has urged that the intention behind 
the sale-deed was to transfer the entire 
properties of the Godawari Sugar Mills 


having been conveyed by 


-and that the machinery, and vehicles ete. 


were also transferred by the deed, and as ` 
the properties were immoveable proper- | 
ties, the value of these properties too had 
to be taken into account. We are unable 
to agree with this contention. Although, 
there is a recital in the sale-deed that the 
vendor i. e. Messrs. Godavari Sugar Mills 
have resolved to sell all the properties 


. mentioned in Schedule “A” with all the 


buildings, situated on the aforesaid land 
and all the machinery either fixed in the 
earth or lying on the surface on favour 
of the vendees for a consideration of 
Rs, 36,64,678/- yet no effort was made by 
the vendor to effect the transfer of what 
was branded as moveable items by the 
deed in question. The wordings of the 
deed are clear, and only one conclusion 
is possible, that the deed intended to 
transfer only the property mentioned in 
Schedule “A” and the buildings situated 
therein. It did not purport to transfer 
the other properties which were described 
The authorities 
constituted under the Act have to adjudge 
the duty chargeable on a deed 
sented by the executants. 





venue under Section 46 of the Stamp Act, 
1879, (1896) ILR 23 Cal 283 is of assist~ 
ance, 

13. Counsel for the parties In this 
context have referred to decisions on the 
question as to whether machineries which 
are embedded to the earth would con= 
stitute immoveable property. It is, how- 
ever, not necessary to refer to these 


1972 
authorities, for if the sale-deed purport- 
ed to transfer these properties, then in 
view of definition of the word “convey- 
ance” given in Section 2 (10) of the Act, 
the question as to whether the properties 
were moveable or immoveable will not 
be relevant, for both movable and im- 
movable properties are chargeable. to the 
same duty under item 23 of the Sche- 
dule. Thus the addition of Rs. 28,88,678/ 
din the sale consideration for the pur- 
er of calculating the duty was uncal- 
for. 
. IA This brings us to the question 
as to whether the amount of Rs. 65,00,000 
which had been secured by an equitable 
mortgage by deposit of title deeds with 
the Punjab National Bank by the Goda~ 
vari Sugar Mills could be included in 
the sale consideration in view of Sec- 
tion 24 of the Act. Section 24 of the 
-Act so far as it is relevant may now 
be usefully quoted:— 

“24. Where any property is transfer- 
red to any person in consideration, whol- 
ly or in part, of any debt due to him, 
or subject either certainly or contingent- 
ly to the payment or transfer of any 
money or stock, whether being or con~ 
stituting a charge or incumbrance upon 
the property or not such debt. money 
or stock is to be deemed the whole or 
part, as the case may be, of the con- 
sideration in respect whereof the trans- 
fer is chargeable with ad valorem dutya 


ween e emcee nesscccsysans 


Explanation:— In the case of a sale 


of property subject to a mortgage or 
other incumbrance, any unpaid mortgage- 
money or money charged, together with 
the interest (if any) due on the same, 
shall be deemed to be part of the con- 
sideration for the sales eisses... 


15. In order to consider the ap- 
plicability of Section 24 of the Act, it 
fis necessary to refer again to the equi- 
table mortgage created by Godavari Sugar 
Mills Ltd. in favour of Punjab National 
Bank. Annexure ‘VI’ is an extract from 
the minutes of the meeting of the Board 
of Directors of the Godavari Sugar Mills 
Lid. held on 23rd October 1964 It ap- 
pears from the minutes of that meeting 
that the Punjab National Bank by a let- 
fer of 16th October 1964 granted 
facilities to Messrs. Somaiya Organics 
(India) Ltd. and one of such facilities 
was with regard to the deferred payment 
fn favour of Messrs Speichim Paris in 
- connection with the supply of plant and 
machinery by them to Somaiya Organics 
(India) Ltd, was likely to take some time, 
‘As the formalities of completing the 
guarantee in favour of Somaiya Organics 
(india) Ltd. was likely to take sometime, 
Messrs. Godavari Sugar Mills reque 
that the Bank guarantee should be initial- 
fy issued on their behalf and the liabi- 
ties which the Bank would assume be 
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secured by equitable mortgage by depo- 
git of title deed of immovable property 
at Captainganj which is said to be of 
the value of Rs. 62,89.850/-. This gua- 
rantee was later on transferred to the 
Somaiya Organics India) Ltd. Annexure 
“IX” is a letter written on behalf of 
Godavari Sugar Mills in connection with 
deferred payment guarantee. In that 
. the recitals are as follows:— 


“We also record that pursuant to the 
authority given to our Director Shri K, 
J. Somaiya in that behalf, we have 
through Shri K. J. Somaiya deposited 
with you all the title deeds of our im~« 
movable properties at Captainganj with 
intent to create security thereon by way 
of equitable mortgage, the intention of 
the parties being that your Bank may 
look to the said security and reimburse. 
realise and recover all monies: that the 
Bank have to pay or disburse by reason 
or as a result of or in connection with 
the issue of the above captioned gua- 
rantee, and also all costs. charges and 
expenses which the Bank may incur (and 
in case of legal costs the attorney and 
client costs). 

We also send herewith the counter- 
indemnity duly executed by us and our 
two Directors Shri K. J, Somaiya and 
Shri S. K, Somaiva.” 


16. It has been urged on behalf 
of the applicants that Section 24 of the 
Act is not applicable inasmuch as the 
sale has not been made subject either 
“certainly” or “contingently” to the pay- 
ment of the money secured by the equi- 
table mortgage and further that inas- 
much as the Bank had not paid any 
amount to the Paris firm. it could not 
be said that any contingent liability had 
arisen at the time when the deed was 
executed, Elucidating the first conten- 
tion, it has been urged that Section 24 
of the Act applies only to cases where 
the sale itself is subject to the payment 
of money, and this fact is clear from 
the explanation appended to Section 24 
of the Act, and the mere fact that the 
property is subject to any charge or en- 
ecumbrance, could not attract the appli- 
cability of Section 24 of the Act. In 


re connection reference has been made 


a decision of the Supreme Court in 
ae ease of Board_of Revenue U. P. v. 
R. S. Sidhnath Mehrotra, AIR 1965 SC 
1092 and Sidhnath Mehrotra v. Board of 
Revenue. AIR 1959 All 655 (SB). In the 
Supreme Court case, the main contro- 
versy was with reference to the explana- 
tion to Section 24 of the Stamp Act. 
Their Lordships of the Supreme Court 
while Interpreting the phrase “sale of 
property subject to a mortgage” in the 


sted - explanation, held that unless the sale it- 


self is made subject to a mortgage, the 
mere fact that the property which is 
sold is mortgaged, would not bring into 


"958 AIL [Prs. 16-17] Somaiya Organics v. C. C. R. Authority (FB) 


play the provisions of Section 24 of the 
Act. In taking this. view. their Lord- 
ships of the Supreme Court confirmed 
the decision of this Court in AIR 1959 
All 655 (SB) (supra). Thus, it follows 
that the phrase “sale of property sub- 
ject to a mortgage” applies only. if the 
mortgage property is sold subject to the 
mortgage. and not whenever mortgage 
property is sold. Let us now examine 
whether the sale was subject to the equi- 
. table mortgage or not. The first sale 
deed of the 20th May 1968 contains no 
mention of any charge at all, but as has 
been seen, the transaction of sale has 


been completed by more instruments 
than one and as such a refer- 
ence to the two other deeds ex- 


ecuted on the 28th October 1968 by Goda- 
vari Sugar Mills Ltd. and Somaiya Orga- 
nics (India) Ltd. is necessary. The sup- 
plementary deed executed by Godavari 
Sugar Mills Ltd. is Annexure “IT” to the 
petition. Paragraph 6 of that supplemen- 
tary deed may be quoted:— 

“We solemnly and sincerely declare 

and say that the intention of the Com- 
pany as also the S. O. I. L. was that the 
said immoveable property should be 
transferred subject to the charge created 
in favour of the Bank by the Company 
by deposit of title deeds on the 15th day 
of December 1964 as stated in paragraph 
3 above.” 
The deed executed by Somaiya Organics 
. (India) Ltd. is Annexure “III” to the peti- 
tion. Paragraph 6 of that deed is simi- 
lar to the supplementary deed executed 
by Godavari Sugar Mills Ltd. and runs 
as under:— 

“6. We solemnly and sincerely de- 
clare and say that the intention of the 
Company as also of the S. O. L L. was 
that the said immovable property should 
be transferred subject to the charge 
created in favour of the Bank by the 
Company by way- of deposit of title deeds 
on the 15th day of December, 1964, as 
stated in paragraph 3 above.” 

17. The words in the two deeds 
are that the said immovable property. 
should be transferred subject to the 
charge created in favour of the Bank by 
the Company by depost of title deeds. It 
is difficult to see how it can be said that 
the sale was not subject to the equitable 
mortgage. That being so, the cases re- 
lied upon by the applicants are not of 
any help. The question now is whether 
even if the sale was subject to the equi- 
table mortgage. it can be sald in the 
circumstances, that it was subject either 
“certainly” or “contingently” to the pay- 
ment of any money. Two words are 
used in Section 24. One is “certainly” 
and the other is “contingently”. Both 
these words carry different meanings. 
The word “certainly” means ‘indubitab- 
ly-infallibly” while the word “contin- 
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gently” means “of uncertain occurrence, 
accidental; conditional”. These words 


have diametrically opposite meanings and 
are not “synonyms”. In the present case, 
it cannot be said ‘that the money was 


` certainly payable by the Godavari Su- 


gar Ltd. in respect of deferred pay- 
ment guarantee, but it remains to bea 
seen as to whether it was “contingently 
payable.” Counsel for the applicants has 
relied on the circumstance that inasmuch 
as no money had been borrowed from 
the Bank on the date when the sale- 
deed was executed, there was (no?) 
“contingent liability” at all within the 
meaning of the section. If money had 
been actually borrowed on the guarantee 
and a debt created, it would come with- 
in the expression “certainly payable” and 
the question of it being “contingently 
payable” would not arise at all If the 
word “contingently”’ were to a only 
to cases where actual borrowing s 
taken place, the word “certainly” used 
in the section would become redundant. 
An interpretation which renders a cer- 
tain part of the statute otiose is not to 
be readily accepted. This argument as 
such does not appear to be sound. The 
two expressions “certainly” and “con~ 
tingently” have to be given a full effect, 
as they seem to be designedly used by. 
the Legislature in the section in order 
to widen the scope of Section 24 of the 
Act. There seems to be dearth of autho- 
rity on the question in the form in which 
it has arisen before us. No direct autho- 
rity of any Court in India has been cit- 
ed by any of the parties which would 
throw -light on the controversy as rais- 
ed. This section of the Stamp Act. how- 
ever, corresponds’ to Section 73 of the 
English Stamp Act of 1870 (33 and 34 
Victoria Law Reports — The Statutes 
Vol. V 1870) and Section 57 of the Eng- 
ry Stamp Act of 1891 (54 and 55 Victo- 
— Law Reports Statutes 1891, 
Vol. XXVIII). ` Section 73 of the Eng- 
lish Stamp Act 1870 may be quoted:— 


‘Where any property is conveyed 
fo any person in consideration, wholly 
or in part, of any debt due to him, of 
subject either certainly or contingently 
to the payment or transfer of any money 
or stock, whether being or constituting a 
charge or incumbrance upon the property 
or not, such debt, money, or stock is to 
be deemed the whole or part. as the case 
may be, of the consideration in respect 
whereof the conveyance eable 
with ad valorem duty.” 


Section 57 of the English Stamp Act, 
11891 may also be quoted: — 


“Where any property is conveyed fo 
any person in consideration, wholly or 
in part of any debt due to him, or subject 
either certainly or contingently to the 
payment or transfer of any money or 
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stock, whether being or constituting a 
charge or incumbrance upon the property 
or not, the debt, money, or stock is to be 
deemed the whole or part, as the case 
may be, of the consideration in respect 
whereof the conveyance is chargeable 
with ad valorem duty.” 


It is apparent that Section 24 of our 
Stamp Act corresponds to Sec. 73 of the 
Stamp Act 1870 and Section 87 of the 
Stamp Act 1891. In the Underground 
Electric Rly. Co. of London Lid. v.’ 
Commrs. of Inland Revenue, (1905) 1 KB 
174 the Metropolitan District Electric 
Traction Company Limited sold its en- 
tire undertaking to the Underground 
Electric Railways Company of London. 
The consideration for sale were certain 
sums of money which were payable in 
cash and shares of the vendee Company. 
Clause (3) of the agreement provided:— 


“The profits of the new company 
available for dividend in respect of each 
year shall be applied in the following 
order and manner — that is to say;— 
ist. In payment of a cumulative dividend 
at the rate of 5 per cent per annum up 
to the end of such year on the amount 
for the time being paid up on any shares 
for the time being issued by the new 
company; and 2ndly. In paying to the 
traction Company or its assigns as a fur- 
ther part of the consideration for the 
said sale such a sum as shall be equal 
to a dividend of 3 per cent. for such 
year on the amount for the time being 
paid up on such of the original ordinary 
share capital of 5,000,000 £. in the new 
company as shall for the time being have 
been issued by the new company. The 
Commissioners found that at the date of 
the agreement the whole of the ordinary 
share capital of the new company to the 
amount of 5,000,000 had been issu- 
ed, and that the amount paid up was 
1,300,000 £ upon which sum a divid- 
end of 3 per cent, for a year would 
amount to 39,000£. The Commissioners 
were of opinion that the sum contingent- 
ly payable out of profits in each year 
under Clause 3, sub-clause (2) was part 
of the consideration for the sale. and that 
so far as such sum was capable of as- 
certainment at the date of the agreement, 
it was liable to ad valorem conveyance 
duty at the rate of 10 s. per cent.” 


The case was sought to be brought with- 
In the provisions of Section 56 sub-sec- 
tion (2) of the Act which read as under:— 


“56 (2) Where the consideration. or 
any part of the consideration. for a con- 
veyance on sale consists of money pay- 
able periodically for a definite period 
exceeding twenty years or in perpetuity, 
or for any indefinite period not termina- 
ble with life. the conveyance is to be 
charged in respect of that consideration 
with ad valorem duty on the total 
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amount which will or may, according to 


the terms of the sale, be payable during 
the period of twenty years next. after 
the day of the date of the instrument.” 
One of the contentions raised, which 
had found favour with the trial Judge 
was that the money was payable subject 
to two contingencies viz. the existence of 
sufficiency of profit to pay first a divid- 
end of 5 per cent. and then a further di- 
vidend of 3 per cent. and as such it 
could not be said that the money was 
payable within the meaning of that sub- 
section. Referring to this argument, th 
court of appeal observed:— - 
_ “The question remains that the Sec- 
tion deals with ‘money payable’, and that 
expression, it is said, does not embrace 
money which is only payable on a con- 
tingency. If it is once arrived’ at that 
the money to which the section refers is 
money which may be payable on a con- 
tingency, I am not in the least pressed 
by the difficulty that several uncertain- 
ties combine to make one contingency. 
It does not seem to me to matter how: 
many factors that contingency embraces; 
it is simply one contingency. although a 
number of things may have to happen 
in order to bring about the event on 
which this payment will have to be made. 
That being so, I think the question real- 
ly narrows itself down to this —— Do the 
words ‘money payable’ in the section em- 
brace money payable on a contingency ? 


The argument for the Crown drawn 
from the use of the word ‘may’ in the 
section, in support of the suggestion that 
payment on a contingency was included, 
has been successfully contested by the 
counsel for the company; and, therefore, 
I do not rely upon that word in com- 
ing to the conclusion that the words 
‘money payable’ include money payable 
on a contingency. I come to that con- 
clusion for the same reasons that actuat- 
ed the Court in the cases that have been 
cited; no doubt those were cases of mort- 
gage or settlement, but the words were 
equally absolute and did not in themsel- 
ves import any contemplation of con- 
tingency, but they were nevertheless held 
to cover payments upon a contingency. 
Canning (Lord) v. Raper. (1852) 1 E & B 
164 was a case of mortgage. in which it 
was expressly decided that a security for 
contingent future payments was as much 
within the meaning of the words ‘repay- 
ment of money to be thereafter lent, ad- 
vanced, or. paid’ as an absolute security 
would be ...... 4 


The matter was then taken up be- 
fore the House of Lords. The decision 
given by the House of Lords is reported 
in Underground Electric Rlys. Co. of 
London Ltd. v. Commrs. of Inland Re- 
venue, 1906 AC 21. The House of Lords 
in the decision referred not only to Sec- 
tion 56 but also to Section 57 of the Act 
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which as has been seen is in pari mate- 
ria with our Act. Referring to the 
various arguments on page 23 of the re- 
port, the noble Lords observed:— 

“Tt is contended that the words 
‘money payable periodically’ in that Sec- 
tion do not Pona to money payable on 


da not myself see how 
the appellants. Its effect seems to 

that where the consideration for a sale 
consists of money payable on a conting- 
ency, such money is to be taken into ac- 
count in ascertaining the stamp duty to 
be paid on the conveyance of the pro- 
perty sold. I see nothing in Section 57 
which either cuts down or excludes Sec- 
tion 56. It is also contended that the 
words ‘money payable’ in Section 56 do 
not include money payable upon a con- 
tingency, because the contingency may 
never happen and no money may be pay- 
able. But the words of Section 56 appear 
to me to be wide enough to cover all 
.moneys which may become payable. and 
the latter part of clause 2 certainly 
favours this construction. Moreover, Sec- 
tion 57 says that money payable on a 
contingency is to be taken into account 
and that, to my mind, removes any doubt 
which might otherwise arise as to the 
ee of contingent payments in Sec- 

56. 


Then it is said that the purchasing 
company may be wound up. or may at 
some future time reduce its capital and 
so reduce in future the minimum sum pay- 
able periodically to the selling company. 
No doubt these are possible events. but af 
most they are merely other contingen< 
cies on which the payment of the mini- 
mum -sum depends. Unless the contin- 
gency of winding up or reducing the 
capital happens, the minimum sum con- 
tinues to be payable. The fact that the 
minimum sum is payable on more tae 
tingencies than one is in my o 
quite immaterial They merely affect the 
ability of the purchasing company to pay, 
which is the only contingency of any 
importance.” 

In another case Underground Elect- 
rie Rlys. Co. of es Ltd. and Glyn, 
Mills, Currie and Co. Commrs, of In- 
land Revenue, (1914) 3 EB 210 the ap- 
pellants had agreed. provided a sufficient 
number of the holders of ordinary stock 
of ‘the Central London Railways Com- 
pany would take guaranteed stock in ex~ 
change for their ordinary stock, to gua- 
rantee interest at 4 per cent on such 
guaranteed stock, payable half-yearly, if 
and to the extent that the profit of the 
Central London Railways Company were 
not sufficient to pay that amount of in- 
terest. At the date of the deed it was not 
known whether a sufficient number of 
holders of ordinary stock would accede to 
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use contingent pay- 
Section 57. I. 


ALE 
the arrangement or whether all would so 
accede, but if they all acceded 1 aai i£ 
the Central London Railway 
made no profits in any year. the ea 
lants would be Hable to pay 120.0002 
in that year, being 4 per cent. on 
8,000,000 £. The Commissioner had asses- 
sed the duty on the maximum payment 
which was secured by the deed. Con~ 
sidering the argument that the maximum 
amount could not be taxed in as much 
as it depended on a contingency, the 
Court of Appeal on page 219 observed:— 
“In the City of London Brewery Co, 
Commissioners of Revenue, 
(i899) 1 QB 121, where there was a power 
to issue 540,000 £ debenture stock in ex- 
change for an existing stock and a trust 


deed securing payment of the stock ff - 


issued, stamp duty was held payable on 
the whole amount, though all or part of 


- it might never be issued. 


These and other cases seem to me 
to establish that there may be a sum. or 
a definite and certain sum, though it is 
payable on a contingency and may never 
become payable, and though the amount 
payable may depend on contingencies. If 

however, that in all these cases 
there was a specified sum or sums af 
the, date of the deed. and that if there 
is no sum specified at the date of the deed, 
no stamp duty is payable. I do not think 
that this is true of the first Underground 
Railway Case. (1905) 1 KB 174. whera 
any sum up to 3. per cent. might be 
payable depending on amount of profits, 
and the deed was assessed on the maxi- 
mum payment which might be requir- 
ed. This is what the issioners have 
done in this case in assessing on the maxi« 
mum payment which the deed may secure, 
though it depends on contingencies whe- 
ee PaE peeren may Reve Re 
made.” 


Though the first two cases related 
fo Section 56 (2) of the Stamp Act, 1891 
yet, as has been seen, the question as 
to whether duty is chargeable on an in~ 
strument even though the money secur- 
ed by that depénds upon a contingency 
which may never materialise was con« 
sidered, and the view taken was that ihe 
existence of contingencies would not be 
sufficient to take the instrument out of 
the taxing provision. The decision in 
1914-3 KB 210 (supra) is also to the 
same effect.. We are in respectful agree- 
ment with the view expressed in these 
eases. Applying the principles in these 
eases to the present case, we find that 
there was an existing equitable mortgage 
of the properties which were the sub- 
ject-matter of the transfer. and these - 
properties were liable for repayment of 
guch moneys as the Bank may advance 
subject to the maximum of Rs. 65,00,000, 
It appears that although the liabilities 
for payment would have arisen only in 
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case the Bank had made advances, but 
on that contingency oc the liabi- 
lity was undoubtedly there. Thus the 
amount of Rs. 65,00,000/- which was se- 
cured by the equitable mortgage of the 


properties which had been ‘transferred’ 


was rightly included for the purposes of 
levying duty. The value on which the 
duty was leviable in respect of the sale- 
deed was Rs. 7,76,000/- plus Rs. 65,00,000 
i e Rs. 72,76,000/-. Our answer to the 
first question is that the value of the con- 
sideration for the purposes of determin- 
Ing the duty under Schedule I-B of Arti- 


cle 23 of the Stamp Act is Rs. 72,76,000.. 


18. To sum up, our conclusion, as 


respects the first question. as framed by. 


us, is that the value of the considera- 
tion for the sale-deed for the purposes 
of charging duty under Article 23 Sche- 
dule I-B of the Stamp Act is Rs. 72,76,000. 
Our answer to the second question is 
that the two deeds in. question come 
within the provisions of Section 4 of the 
Act and the duty is Rs. 450 as against 
Bs, 3.50 paid, in each case. 

18. In view of the partial success 
end failure of the parties in the case, 
the parties shall bear their own costs. 
Counsel’s fee is assessed at Rs. 200/-. 


Answered accordingly. 
fey 
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Gaon Sabha Village Khurhat. Peti- 
tioner v. Dy. Director of Consolidat 
U. P, Lucknow Camp. at Varanasi 
others. Opposite Party. 


Civil Misc, Writ No. 1684 of 1970,- 


D/- 31-1-1972. 


(A) U: P. Consolidation of Holdings 
Act (5 of 1954), Section 11 — Appeal — 
Computation of limitation for — Proper 
method. 


The period taken In obtaining the 
certified copy of the order of the Conso- 
Hdation Officer would be excluded even 
if the copy is not filed or even if not re- 
quired to be filed along with the memo of 
appeal, provided Section 12 of the Limi- 
tation Act applies to the case. AIR 1928 
PC 103 and AIR 1966 SC 1713 ap cael 

` ara 


P. Consolidation of Holdings. 


(B) U. 
'Act (5 of 1954), Sections 11, 53-B — Ap- 
peal — Section 12 (2) of Limitation Act 
(1963) is applicable —— (X-Ref:— Limita- 
tion Act (1963), Section 12 (2)). > 


In the absence of express exclusion 
of Section 12 (2) of Limitation Act in the 
U. P. Act and the absence of provision 
therein with regard to the contingencies 
contemplated by various provisions of the 
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Limitation Act which are made applica« 
ble by Section 29 (2) of that Act, Sec- 


‘tion 12 (2) providing for exclusion of 


time requisite for obtaining copy of order 
under appeal, would be applicable to ap- 
peal under Section 11 of U. P. Act. The 
fact that the Act (a special Act) has 
provided a special limitation different 
from the one prescribed by the Schedule 
of the Limitation Act is immaterial. AIR 
966 All 161 Followed. (Paras 9, 14} 


Further the retention of Section 53-B 
of the U. P. Act applying specifically 
Section 5. of Limitation Act to the pron 
ceedings under the U. P. Act in spite of 
the amendment of Section 29 (2) of the 
Limitation Act, in 1963 does not, lead to 
the irresistible contlusion that the legis- 
lature has expressly excluded the anpli- 
cation of the other sections of the Limi~ 
tation Act. There was a justification for 
applying Section 5 of the Limitation Acf 
by Section 53-B in the U. P. Act. as, 
prior to the amendment of 1963 Sec- 
tion 29 of the Limitation Act did nof 
include Section 5 of the Act. et 

. (Para 16} 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1093 (V 57) = 
1970 Cri LJ 1014, Lala Ram v, 


Hari 

(1966) AIR 1966 SC 1713 (V. 53) = 
1966 SCR (Supp) 46, Addl Col- 
lector of Customs, Calcutta v. Best 


and Co. 
(1966) ATR 1966 All 161 (V, 53) = 
1966 Cri LJ 377, Harbir Singh 
Ali Hasan 


v. 
(1942) AIR 1942 All 429 (V 29) = 
1942 All LJ 592 (FB), Raja Pande 
v. Sheopujan Pande 10, 18 
(1928) AIR 1928 PC 103 (V 15) = 
55 Ind App 161, Jijibhoy N. Surty 
v. T. S. Chettyar Firm 


Sankatha Rai and Rajeshwari Pd, 
for Petitioner; Standing Counsel, for Op- 
posite Party. 


. ORDER:— This is a petition under 
Article 226 of the Constitution. The dis- 
pute between the parties relates to plot 
No. 227, area 4.1 acres. 


2 . The Gaon Sabha in its objec 
tion claimed the plots as its own on the 
ground that the said plot was the land 
of public utility while the contesting res~ 
pondents claimed sirdari rights on the 
basis of adverse possession. 


3. The Consolidation Officer dis- 
missed the objection by his order dated 
31st March, 1969, and directed the entry 
in the basic year to continue. The Gaon 
Sabha and some others filed an -appeal 
before the Settlement Officer. (Consoli- 
dation) on 23rd April, 1969. A copy of 
the order of the Consolidation Officer was 
not filed along with the memo of ap- 
peal, although an application for obtain- 
ing the certified copy of the order of 


1? 
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the Consolidation Officer dated 3ist 
March, 1969, had been made on 5th April, 
1969, and the same was obtained on 8th 
April, 1969. The certified copy of the 
judgment of the Consolidation Officer 
was. however, filed at the time of hear- 
ing of the appeal. No application for 
condonation’ of delay was filed on be- 
half of the appellants. The Settlement 
Officer, (Consolidation), however, allow- 
ed the appeal by his order dated 8th 
August. 1969. Payag, respondent No. 9, 
and others filed a revision before the 
Dy. Director of Consolidation which was 
allowed by the Dy. Director of Consolida- 
tion by bis order dated 3-1-1970. The Dy. 
Director of Consolidation took the view 
that the appeal filed. on behalf of the 
. Gaon Sabha and others was barred by 
limitation and no application for con- 
donation of delay having been filed be- 
fore the Settlement Officer, (Consolida- 
tion) the .appeal could not have been 
entertained and should have been dis- 
missed on the ground of limitation alone 
and in this view of the matter, he found 
the order of the Settlement Officer (Con- 
solidation) as with (without?) jurisdiction. 
He further held that even if it be assum- 
ed. that the Settlement Officer (Consolida- 
tion) had impliedly condoned the delay, 
although there was no application for the 
condonation of the delay and no specific 
order to that effect. he found no justifica- 
tion for condonation of delay. He, ac- 
cordingly. set aside the order of the settle- 
ment Officer (Consolidation) and restored 
the order of the Consolidation Officer. 
There were certain other pleas taken by 
the revisionists before the Deputy Direc- 
tor of Consolidation. but the Deputy 
Director of Consolidation did not think it 
necessary to decide those points as he 
allowed the revision on the question of 
limitation alone. The Gaon Sabha feeling 
aggrieved has now filed the present peti- 
tion to challenge the order of the Deputy 
Director of Consolidation. 


4, The sole question for con- 
sideration in this case is whether the ap- 
peal was barred by limitation and. if so, 
whether there was any justification for 
the condonation of delay. 


5. Section 11 of the U. P. Con- 
solidation of Holdings Act prescribes a 
limitation of 21 days for filing an appeal 
against the order of the Consolidation 
Officer. The Consolidation Officer dis- 
posed of the objection by his order dated 
3lst March, 1969. As stated earlier, an 
application for obtaining the certified 
copy of the order of the Consolidation 
Officer was filed on 5th April, 1969, and 
the same was obtained on 8th. April, 
1969. Computing the period of limitation 
from. the date of the order of the Con- 
solidation Officer, the appeal could have 
been filed up to 2ist April. 1969. The 
appeal was, however, filed on 23rd April, 
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not be excluded. 


ALR 


1969. The first question is, therefore, 
whether the period taken in obtaining 
the certified copy of the order of the 
Consolidation Officer should or should 
If that period can be 
excluded then the appeal filed on 23rd 
April, 1969. would be well within time, 


6. It is, however, contended by 

Shri Krishna Pal Singh, counsel for the 
contesting respondents, that as the certi- 
fied copy of the order of the Consolida- 
tion Officer was not filed along with the 
memo of appeal, there was no question 
of excluding the said period. In view 
of the recent decision of this Court as 
well as of the Supreme Court, the period 
taken in obtaining the certified copy of 
the order appealed against will have to 
be excluded even if the same was not 
either filed along with the memo of ap- 
peal or even was not required to be 
filed along with the memo of appeal, 
It is because the appellants will have 
first to read the impugned judgment or 
order before filing the appeal and, for 
that purpose. certified copy of the im- 
pugned order was necessary. Without 
reading the judgment or the order, the 
appellants could not file the appeal. Thus, 
the period taken in ob i the cer- 
tified copy of the order of the Consoli- 
dation Officer would be excluded even if 
it was not filed or even not required 
to be filed along with the memo of ap-} 
peal, provided Section 12 of the Limita- 
tion Act applies to the case. In Jijibho 
N. Surty v. T. S. Chettyar Firm, 
1928 PC 103 and Addl. Collector of Cus- 
toms, Calcutta v. Best and Co.. AIR 1966 
SC 1713 the same proposition of law was 
laid down. 


7. Section 12 of the Limitation 
Act provides that in computing the 
period of limitation for an appeal. the 
time requisite for obtaining a copy of 
the decree or order appealed from shall 
be excluded. This leads me to consider 
whether Section 12 of the Limitation Act 
is applicable to proceedings under the 
U. P. Consolidation of Holdings Act. If 
Section 12 of the Limitation Act is 
attracted, obviously, the period taken in 
obtaining the certified copy of the order 
of the Consolidation Officer will have to 
be excluded while computing the pres- 
cribed period of limitation for filing an 
appeal, 


8. It has been contended for the 
contesting respondents that U., P. Conso~ 
lidation of Holdings Act is a special Act 
and is_a complete code in itself and the 
limitation for filing objections. appeals 
and revisions has been provided under 
the Act itself. Therefore, the provisions 
of the Limitation Act should not be im- 
ported unless it has been made applica 


` ble by the U. P. Consolidation of Hold~ 
_ings Act, Section 29 of the Limitation 
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Act in so far as it is material for this 
ease provides as follows:— 
MIO) E E N EE 


(2) Where any special or “Total law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different 
from the period prescribed by the Sche- 
dule, the provisions of Section 3 shall 
apply as if such period were the period 
prescribed by the Schedule and for the 
purpose of determining any period of limi- 
tation prescribed for any suit, appeal or 
application by any special or local law, 
the provisions contained in Sections 4 
to 24 (inclusive) shall apply only in so 
far as and to the extent to which, they 
are not expressly excluded by such spe~ 
cial or local law. 


9. A bare reading of this section 
makes it ae that even if a special Act 
provides special limitation different from 
the one prescribed by the Schedule of 
the Limitation Act, the provisions of Sec- 
tion 3 of the Limitation Act would apply. 
Likewise, the provisions contained in 
Sections 4 to’ 24 (inclusive) would apply 
in so far as and to the extent to which 
they are not expressly excluded by such 
special or local law. In the absence of 
any express exclusion in the U. P. Con- 
solidation of Holdings Act, the provi- 
sions of Sections 4 to 24 of the Limitation 
Act would apply which would include 
Section 12(2) of the Limitation Act. It 
has got to be examined whether there 
has been any express exclusion of Sec- 
tion 12(2) of the Limitation Act by U. P, 
Consolidation of Holdings Act. 

10. Sri Sankatha Rai, appearing 
for the petitioner, contended that there 
is no express exclusion of Section 12(2) 
of the Limitation Act by any provision 
of the U. P, Consolidation of Holdings 
‘Act while Sri Krishna Pal Singh, appear- 
ing for the contesting respondents, con- 
tended that there is am express exclusion 
of all the provisions from Sections 4 to 
24 of the Limitation Act. except Sec, 5 
of the said Act inasmuch as the provi- 
sions of Section 5 of the Limitation Act, 
1963 wete made applicable to the applica- 
tions, appeals, revisions and other pro~ 
ceedings under the U, P. Consolidation 
of Holdings Act or the Rules made there- 
under by Rule 52-B of the U. P. Con- 
solidation a Holdings Rules. This Rule 
was added by Section 46 of the Uttar 
Pradesh Amendment Act No. 38 of 19538 
and when Sec. 5 alone out of so many 
sections of the Limitation Act was made 
applicable to the proceedings under the 
U. P, Consolidation of Holdings Act. it 
obviously meant that the other provisions 
of Sections 4 to 24, except Section 5. were 
expressly excluded by. the U. P. Consoli- 
dation of Holdings Act. In support of his 
contention, he placed reliance on a Full 
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Bench decision of this Court in Rafa 
Pande v. Sheopujan Pande, AIR 1942 All 
429 (FB). In that case, an application for 
the adjudication of one Raja Pande as in- 


‘solvent was filed in the court of the Civil 


Judge on 5th July, 1937, alleging that on 
8th March, 1937, Raja Pande had fraudu- 
lently transferred almost all his proper- 
ties with intent to defeat or delay his 
creditors and had thus committed an act 
of insolvency in view of the provisions 
of sub-clause (c) of Section 9(1)- of the 
Provincial Insolvency Act, which runs as 
follows:— 

“A creditor shall not be entitled to 
present an insolvency petition against a 
debtor unless the Act of insolvency on 
which the petition is grounded has oc- 
curred. within three months before the 
presentation of the petition”. 


1i. The period of three months 
from the date of transfer expired during 
the long vacations of the Civil Court. The 
question was whether the benefit of Sec- 
tion 4 of the Limitation Act could be ex- 
tended. Section 4 of the Limitation Act 
provides: 

“4. Where the prescribed period for 
any suit, appeal or application expires on 
a day when the Court is closed, the suit, 
appeal or application may be instituted, 
preferred or made on the day when the 
court re-opens”. 


Admittedly. the application for insolvency, 
in that case, was made on the reopening 


Gay of the Court after long vacations, 


but after the expiry of the period of 
three months. The Provincial Insolvency 
Act has prescribed the period of limita- 
tion for applications and appeals by Sec- 
tions 68 and 75, and. subsequently, by 
clauses (1) and (2) of S. 78, the Act made 
the provisions of Ss. 5 and 12 of the Limi- 
tation Act applicable to appeals and appli- 
cations under the Act and has also made 
provisions of exclusion of timeinthe com- 
putation of the period of limitation presec- 
ribed for any suit or application for the 
execution of a decree in certain cases, It 
was thus obvious that unlike many other 
special or local laws, the Provincial In- 
solvency Act does not stop short at merely 
prescribing periods of limitation. but also 
makes provisions for the computation of 
such periods and for exclusion of certain 
time in such computations. The Legis- 
lature, therefore, intended to make the 
Act a self-contained Act in the matter of 
limitation for proceedings contemplated 
by the Act. 

In that case, the Full Bench held as- 
follows:— 

“I£ the Legislature had intended that, 
apart from Sections 5 and 12. Limitation 
Act, other sections -of that Act should 
apply to proceedings-under the Provincial 
Insolvency Act, one would have expected 
the Legislature to enumerate those sec~ 
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tions of the Limitation Act also in Sec~ 
tion 78. When one finds that the Legis- 
lature in a particular statute has made 
provisions about the applicability of cer- 
tain sections of the Limitation Act to pro- 
ceedings under that statute, the conclu- 
sion is irresistible that the Legislature in- 
tended only the enumerated sections and 
no other sections of that Act to apply to 
proceedings- under that statute. It. there- 
fore, appears to me that the Provincial 
Insolvency Act is a self-contained Act in 
the matter of “limitation” with respect to 
proceedings contemplated by the Act. It 
follows that the general provisions of the 
Limitation Act, other than those specified 
in the Provincial vency Act, cannot 
be applied to for determining the period 
of limitation as regards proceedings 
under the latter Act”. 


12. Next reliance was placed on 
paragraph 195 of the Construction of 
Statutes by Earl. T. Crawford, (1940 Edn.) 
which reads:— 

“195. As a general rule, in the inter- 
pretation of statutes, the mention of one 
thing implies the exclusion of another 
thing. It, therefore, logically follows 
that if a statute enumerates the things 
upon which it is to operate, everything 
else must necessarily. and by implication, 
be excluded from its operation and 
effect”. 

13. The Full Bench was noticed 
by a learned Single Judge of this Court 


. in Harbir Singh v. Ali Hasan, AIR 1966. 


All 161. The question for consideration 
in that case was whether S. 5 of the Limi-~ 
tation Act had any application to the peti-~ 
tion for leave to appeal under S. 417(3), 
Criminal P. C. The Court relying on the 
earlier Supreme Court decision held that 
the Code of Criminal Procedure was a 
special law. It further held that the ex- 
pression “expressly excluded” used in 
Section 29 of the Indian Limitation Act 
signifies exclusion by words. It will not 
mean exclusion by process of construc- 
tion or reasoning. The Full Bench case 
of AIR 1942 All 429 (FB) (supra) was dis- 
` Hnguished on the ground that that was 
a case under the Provincial Insolvency 
Act. Sections 68 and 75 of the Provin- 
cial Insolvency Act prescribed periods of 
imitation for various applications and 
appeals under that Act. Section 78 
makes provision of Sections 5 and 
12 of the Limitation Act applicable 
to appeals and applications under the Pro- 
vincial Insolvency Act, as was clear from 
the observation made by the Full Bench 
itself in the following terms:— 

‘Tt is, therefore, manifest that, unlike 
many other “special or local law”, the 
Provincial Insolvency Act does snot stop 
short at merely, prescribing periods of 
imitation, but also makes provisions for 
tha computation of such periods and for 
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exclusion of ar time In such com~ 
putations. This, I feel, is a strong indī- 
cation of the fact that the Legislature in- 
tended to make the Act a self-contained 
Act in the matter of “limitation” for pro- 


“ceedings contemplated by the Act. If the 


Legislature had intended that, apart from 
Sections 5 and 12, Limitation Act, other 
sections of that Act should apply to pro- 
ceedings under the Provincial Insolvency 
Act, one would have expected the Legis- 
lature to enumerate those sections of the 
Limitation Act also in Section 78. When 
one finds that the Legislature in a parti- 
cular statute has made provisions abouf 
the applicability of certain sections of the 
Limitation Act to proceedings under that 
statute, the conclusion is irresistible thaf 
the Legislature intended only the enume- 
rated sections and no other sections of 
that Act to apply to proceedings under 
that Statute”. 

14. In the instant case, however, 


‘the U. P. Consolidation of Holdings Act, 


has not provided for all the contingencies, 
for example, if the limitation for filing 
the appeal was expiring on a date, which 
was a holiday. whether Section 4 of the 
Limitation Act would or would not apply. 
Similarly, if the certified copy of the 
order to be appealed against could not be 
obtained within. the period of limitation, 
whether the period taken in obtaining 
such copies would or would not be ex- 
eluded. It is, therefore, obvious that 
U. P. Consolidation of Holdings Act has 
not provided for those contingencies and 
there is no express provision in the Act 
itself excluding the provisions of Sec- 
tion 12(2) of the Limitation Act which 
provides for the exclusion of time takeni- 
in obtaining the certified copy of the 
order to be appealed against. ' 


15. Shri Krishna Pal Singh built 
up his argument thus, Section -53-B of 
the U.P. Consolidation of Holdings Act 
applied only Section 5 of the Limitation 
Act to consolidation proceedings. The 
Legislature thus obviously intended the 
exclusion of other provisions of .the Limi- 
tation Act. This intention of the Legis- 
lature is’ further clear in rétaining Sec- 
tion 53-B of the U.. P. Consolidation of 
Holdings Act in spite of the amendment 
of Section 29(2) of the Limitation Act in 
1963. By the amendment of 1963, Sec- 
tion 29(2) of the Limitation Act contem- 
plates the application of Sections 4 to 24 
to all Special Acts unless expressly ex- 
eluded. Prior to 1963, Section 5 of the 
Limitation Act was not applicable to 
Special Acts by virtue of Section 29(2) of 
the said Act, There might have been a 
fustificatioh for applying Section 5 of the . 
Limitation Act by a special Section 53-B, 
But there -was absolutely no sense in re- 

Ser n 53-B after 1963. The 
Legislature still retained that section on 
the Statute Book and this only indicates 
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that the Legislature wanted the applica- 
tion of Section 5 of the Limitation Act 
alone to proceedings under the U., P. Con- 
golidation of Holdings Act. 


16. Section 5 of the Indian Limita-~ 
tHon Act was made applicable to proceed- 
ings under the U. P., Consolidation of 
Holdings Act by Rule 106 of the U. P. 
Consolidation of Holdings Rules. Rule 106 
was subsequently deleted by -Notification 
No, 437-CH/I-E-256-61, dated 25th March, 
1964, and the same has now been replaced 
by Section 53-B of the U. P. Consolida- 
tice of Holdings Act. Merely because 
Section 53-B of the U. P. Consolidation of 
Holdings Act has been retained despite 
the amendment of Section 29(2) of the 
Indian Limitation Act in 1963 so as to in- 
clude Sec. 5 of the Limitation Act, it is 
not sufficient to hold that the other pro- 
visions of the Indian Limitation Act, as 
contemplated by Section 29(2). were ex- 
pressly excluded from application to pro- 
ceedings under the U. P. Consolidation of 
Holdings Act. There was a justification 
for applying Sec. 5 of the Indian Limi- 
tation Act by a specific rule or section in 
the Act. as. prior to the amendment of 
1963 Section 29 of the Indian Limitation 
Act did not include Section 5 of the Act. 
Under the circumstances the retention of 
Section 53-B of the U. Consolidation 
of Holdings Act in ee of the amend- 
ment of Section 29(2) of the Indian Limi- 
tation Act, does not, in my opinion, lead 
to the irresistible conclusion that the 
legislature has expressly excluded the ap- 
plication of the other sections of the 
Indian Limitation Act as contemplated by. 
Section 29(2) of the Act. 


17. . Sri Sankatha Rai, appearing 
for the petitioner, placed reliance on Lala 
Ram v. Hari Ram, AIR 1970 SC 1093. In 
that case the complainant filed an appli- 
cation under Section 417(3), Cr. P. C. for 
leave to appeal against the order of the 
Magistrate. The contention in that case 
was that the appeal was not filed within 
the time prescribed under Section 417(3), 
Criminal P. C. The question that arose 
for consideration was whether Sec 12(2) 
of the Limitation Act was attracted to 
that case, The Supreme Court. while 
holding that Section 12(2) would be 
attracted, observed as follows:— 


“Once it is held that the special rule 
limitation laid down. in sub-section (4) 
S. 417 of the Code is a special law of 
limitation, governing appeals by private 
prosecutors, there is no difficulty in com- 
fing to the conclusion that Section 5 of 
the Limitation Act is wholly out of the 
way, in view of Section 29(2) (b) of the 
Limitation Act”, 


18. Sri Krishnapal Singh, appear- 
fng for the respondents, tried to distin- 
guish e ce ca he odid Thae the 
question involved In the present case was 
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not specifically in issue in that case, and 
that observation made by the Supreme 
Court wag only a casual observation which 
would not bind this Court He, how- 
ever, conceded that even an obiter ob- 
‘servation of the Supreme Court would 
bind this Court provided the Supreme 
Court had applied its mind and consider- 
ed that particular point even though if 
might not have been necessary to con- 
sider that point for the purposes of that 
case. I am not prepared to accept this 
contention. The Supreme Court in that 
case applied the provisions of Sec. 12(2}. 
of the Limitation Act while considering 
the period of limitation, and the Supreme 
Court had considered this question. It is 
not correct to say that their Lordships of 
the Supreme Court made only a 
casual observation in that case. It is now 
well settled by the decision of thig Court 
and various other Courts that even the 
obiter of the Supreme Court would bind 
this Court, as that would be the law dec- 
lared by the Supreme Court. The only 
condition is that the question must have 
engaged the attention of the Supreme 
Court even though it might not have been 
necessary for the Supreme Court to make 
that observation for the decision of that 
particular case. 


19. For the reasons given above, 
T am definitely of the opinion that Sec- 
tion 12(2) of the Limitation Act oe be ‘ 
attracted to the proceedings under the 
U. P. Consolidation of Holdings Act. In 
that view of the matter, after excluding 
the period taken in obtaining the certified 
copy of the order of the Consolidation 


~- Officer, the appéal was well within time, 


The Deputy Director of Consolidation. in 
my opinion, erred in law in holding that’ 
the appeal before the Settlement Officer 
(Consolidation), was barred by limitation. 


20. It appears from the order of 
the Deputy Director of Consolidation that 
the revisionists before him had raised a 
further ground that the appeal before the 
Settlement Officer (Consolidation) was not 
properly filed on behalf of the Gaon 
Sabha. The Deputy Director of Consoli- 
dation did not think it necessary to decide 
that question. as he allowed the revision 
on the ground that the appeal before the 
Settlement Officer (Consolidation} ‘was 
barred by time and the delay could not 
be condoned. Now that it is held that 
there was no delay in filing the appeal, 
the Deputy Director of Consolidation 
should consider this point as well, 


21. . In the view that I have.taken 
on the question of law, it is not necessary 
to enter into the question whether the - 
Settlement Officer (Consolidation) had 
condoned the delay.under Section 5 of the 
Limitation Act, or whether he was justi- 
fied in condoning the delay In the absence 


266 AIL [Prs, 1-5] 


of any application under Section 5 of the 
Limitation Act. 


22. For the reasons- given above, 
the writ petition must succeed. It is ac- 
cordingly allowed, the order of the 
Deputy Director of Consolidation dated 
3rd January. 1970 is quashed and the case 
is sent back to him for deciding the revi- 
sion afresh according to law in the light 
of the observations made above. In the 
circumstances of the case the parties shall 


bear their own costs. 
Petition allowed. 
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R. S. PATHAK, J. 

Union of India, Petitioner v. B. K. 
Ofba and another. Respondents. 

Civil Misc. Writ Petn. No. 1645-D of 
1970 and Writ Petn. No. 1194 of 1970, D/- 
25-1-1972. 

(A) Railways Act (1890), S. 82-A — 
Railway Accident Compensation Rules 
framed under S. 82-J, R. 6(3) — Jurisdic- 
tion of Claims Commissioner to award 
compensation for pain and suffering. 

The Claims Commissioner has power 
under Section 82-A read with Rule 6(3) 
to award compensation when he finds that 
the claimant had suffered pain and suf- 

- fering because of an injury received on 
account of railway accident. (Para 6) 


(B) Railways Act (1890), S. 82-A — 


Loss of currency notes due to railway ac~-' 


cident — Power to award compensation. 
The railway accident is the imme- 
diate cause for payment of compensation 
under Section 82-A irrespective of whe- 
ther the accident is or is not due to 
neglect or wrongful act on the part of 
railway. Hence, if it is found that the 
loss of money or currency notes is due to 
railway accident. compensation is pay- 

able. ATR 1925 Lah 636, Distinguished. 
(Para 7) 


Cases Referred: ‘Chronological Paras 
(1925) AIR 1925 Lah 636 (V 12)= 
26 Pun LR 623 Secy. of State v. 
Gokul Chand 
Lal Ji Sinha, for Petitioner U. K. 
Misra and S. C. Tripathi. Standing Coun~ 
sel, for Respondents. 


ORDER:— This and the connected 
writ petition have been filed by the Union 
of India against the order of the Claims 
Commissioner in compensation proceed- 
ings under the Indian Railways Act. 

2. In writ petition No, 1645 of 
1970 the facts are these. On the night 
between June 20 and 21, 1969 the 6 Down 
Allahabad-Gorakhpur Express met with 
an accident resulting in the death of some 
persons and injuries to others. A Claims 
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Commissioner was appointed by the 
Central Government under Section 82-B 
of the Indian Railways Act. The first res- 
pondent, B. K. Ojha, made an application 
for compensation under Section 82-C of 
the Act claiming that he was one of tha 
injured persons and alleging that in con= 
sequence of the accident he had recelved 

odily injuries and that he had to be 
treated in the hospital for a number of 
days. The application was opposed by 
the petitioner. On February 23, 1970 the 
Claims Commissioner made an order hold- 
ing that the claimant had proved that he 
had suffered serious injury and great pain 
and suffering. including mental suffering, 
on which account he was entitled to 
Rs, 3,000/- as compensation, that he had. 
also suffered a loss of goods and cash for 
which he was entitled to compensation in 
the sum of Rs. 1,000/- and he had been 
on medical leave from June 21, 1969 to 
August 18, 1969 which resulted in loss of 


‘salary for which the compensation should 


be Rs. 765/-. Accordingly, he awarded 
Rs. 4,765/- as compensation. 


3. In writ petition No. 1194 of 
1970, which arises out of proceedings in 
respect of the same railway accident. the 
first respondent Mool Chand. filed an ap 
plication for compensation alleging that 
he was one of the injured persons and 
that besides bodily injuries he had suffers 
ed'loss of cash and goods. This claim was 
also opposed by the petitioner. The. 

s Commissioner made an order dated 
January 5, 1970 awarding Rs. 3,000/- on 
account of pain and suffering bronhi 
about by the claimant’s injury and loss of 
earnings. a sum of Rs. 5.000/- as compen- 
sation for loss of cash and a sum of 
Rs. 180/- on account of loss of goods. 

4. Learned counsel for the peti- 
tioners has raised two contentions. One 
contention is that there was no jurisdic. 
tion in the Claims Commissioner to aw: 
compensation for pain and suffering and- 
loss of salary or earnings, and the other 
is that the loss of cash and goods cannof 
be immediately or directly attributed to 
the railway accident. 

5. Section 82-A of the Act pro- 
vides for compensation payable by the 
railway administration in the event of a 
railway accident:— 


“for loss occasioned by the death of 
a passenger dying as a result of such ac- 
cident, and for personal injury and loss, 
destruction or deterioration of animals or 
goods owned by the passenger and ac- 
companying the passenger in his coma 
partment or on the train, sustained as a 
result of such accident” 
Section 82-J empowers the Central Gov- 
ernment to make rules, and sub-sec. (2} 
contemplates that the rules may provide 
for “the nature of the injury for which 
and the rates at which compensation shall 
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be payable”. The Railway Accident Com- 


pensation Rules have been framed under 
Section 82-J. and Rule 6 thereof provides: 


“6. Amount of Compensation:—~ 


(1) The amount of compensation pay- 
able in respect of death or for injuries 
causing partial disablement or total dis- 
ablement shall be at the rates set out in 
the schedule; 


(2) In case of a partial disablement 
arising out of an injury not specified in 
Part II of the Schedule such ‘percentage 
of the compensation payable in the case 
or a total disablement as is proportionate 
to the loss of earning capacity perman- 
a caused by the injury, shall be pay- 
able 


(3) The amount of compensation pay- - 


able in respect of injuries causing tem- 
porary disablement, total or partial. or of 
injuries resulting in pain and ering 
without causing any disablement, shall 
be such as the Claims Commissioner may, 
in all the. circumstances of the case, 
determine to be reasonable, 


Provided that such compensation 
shall in no case exceed 3/5th of the 
amount prescribed for total disablement 
in Part I of the Schedule. 


Provided that where more than one 
injury is caused by the same accident 
compensation shall be payable in respect 
of each injury but so that the aggregate 
amount of compensation does not exceed 
the amount which would have been pay- 
able if a total disablement had resulted 
from such injuries: 


Provided further that where com- 
pensation has been paid for any injury 
which is less than the amount which 
would have been payable as compensa- 
tion if the injured person had died and 
that person subsequently died as a result 
of the injuries, a er compensation 
equal: to the difference between the 
amount payable and’ that already paid 
shall. become payable”. 


Rule 7 provides:— 


“Compensation for loss of goods and 
animals:— Compensation for lass, destruc- 
tion or deterioration of goods or animals 


shall be paid to such extent as the Com- 


missioner in the circumstances deems rea- 
sonable, provided that such compensation 
together with any compensation payable 
for personal injury shall not. in respect 
of any one person exceed the limit speci- 
fied in sub-section (2) of S. 82-A”. 


6. The first question Is whether 
the Claims. Commissioner had power to 
grant compensation for pain and suffer- 
ing. Rule 6 provides for the compensa- 
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tion payable in respect of death, injuries 
causing total disablement or partial dis- 
ablement. and injuries resulting in pain 
and suffering without causing any dis- 
ablement. It is clear that if the claimant 
suffers injuries which result in pain and 
suffering he is entitled to compensation. 
That is covered by Rule 6(3). It is also 
covered by Section 82-A which speaks of 
compensation for personal injury. When 
the Claims Commissioner found that the 
claimants in the present cases had suffer- 
ed pain and suffering because of the in- 
juries received on account of railway ac- 
cident and awarded compensation there- 
for. he did no more than exercise the 
powers conferred upon him the 
statute and the rules. The contention of 
the petitioner to the contrary is rejected. 


7. The next contention is that the 
claimants were not entitled to compensa- 
tion on account of the cash lost by them. 
It is said that the loss of cash cannot be 
attributed to the railway accident. I have 
been referred to Secy. of State v. Gokul 
Chand, AIR 1925 Lah 636. The learned 
Judges held in that case that loss of cur- 
rency notes could not be regarded as a 
pecuniary loss to the estate of the deceas- 
ed under Section 2 of the Indian Fatal 
Accidents Act. 1855 because the loss was 
only remotely connected with the wrong- 
ful act and the injury caused by it. It 
seems to me that the decision has no ap- 
plication. That Act was enacted in order 
to provide compensation to families for 
loss occasioned by the death of a 
person caused by an actionable wrong. 
The actionable wrong contemplated by 
that Act is not necessarily identifi- 
able with the subject-matter of Sec- 


tion 82-A of the Indian Railways 
Act, Section 82-A speaks of rail- 
way accident by collision between trains 


in all cases, whether or not there has 
been any wrongful Act. neglect or default 
on. the part of the railway administra- 
tion. The wrongful Act, neglect or 
default on the part of the railway admi- 
nistration is not the “raisonD’etre” for the 
payment of the compensation. It is the 
railway accident which produces the 


- death or injury for which compensation 
‘becomes payable. 


The railway accident 
may be due to any reason whatsoever. It 
may be due to a wrongful act. neglect or 
default on the part of the railway admi- 
nistration. It may be due to entirely for- 
tuitous circumstances. It is the railway 
accident which is the immediate cause of 
the injury. and if it can be established, as 
it has been found in the present case, that 
the loss of currency notes was due to the 
railway accident, clearly compensation is 
payable. The second contention of the 
petitioner also fails, 


8. No other point has been pressed 
before me, 
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.,, 9 _ The writ petitions fail and are 
dismissed with costs, 


Petitions dismissed, 
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K. N. SRIVASTAVA, J. 


Mathura Datta Joshi, Appellant v. 
- Keshav Datta and others, Respondents. 


Second Appeal No. 486 of 1965, D/- 
as 1972 against judgment and decree of 


L, Agrawala, Addi, Civil J. Nainital, 


Dj- 28-10-1964, 


Limitation Act (1908), Art. 144 —< 
Plaintiffs suit for possession of defend- 
ant’s share in a house jointly owned by 
defendant and other co-sharers, filed be- 
yond twelve years from the date of pre- 
emption decree but filed within twelve 
years from the date on which symbolical 
possession was taken is not barred by. 
Art. 144. - 


It cannot be said that as the plaintiff 
instead of taking actual possession after 
the pre-emption decree took only the 
symbolical possession, the delivery of 
symbolical possession did not stop the 
possession of the defendant and as such 
the suit would be barred by Art. 144, 


The plaintiff could get actual posses- 
sion only after a suit for partition, and 


unless a sult for partition was filed the- 


house would remain the joint property of 
the plaintiff and the other ‘co-sharers. 
Thus the plaintiffs after purchasing the 
‘share of the defendant could not take 
actual possession and they were only en- 
titled to have symbolical possession. 


te es Nee pe pare eee 
entitled to symbolical possession then 
‘certainly the delivery of symbolical pos- 
session will start the running of time 
against the plaintiff and the defendant 
would be called upon to prove that he 
was in adverse possession for more than 
twelve years after the date of the 
symbolical possession. Hence the suit 
brought well within twelve years from 
the -date on which the plaintiffs took 
symbolical possession is not barred by 
time, AIR 1921 All 9 (FB). Distinguished. 
: (Paras 10, 11) 


Cases Referred: Chronological Paras 
(192) ere al All 9 (V 8) = 19 
- 9 (FB), 


Jang Bahadur 
Singh” vV. gt h Singh 


L. D. Joshi for Appellant: L, M 
Pant, for Respondents. 


JUDGMENT:— This is an appeal by 
the unsuccessful defendant-appellant, 
arising out of the following facts: 


CP/CP/B418/72/MLD 


- Mathura Datta v.Keshav Datta (Srivastava J} 


- raised in appeal by the defendant. 


ALE 


'The defendant-appellanf was the 
owner of twenty shares out of seventy 
shares in a house. He sold his share to 
certain persons. The plaintiff-respond-~ 
ents filed a pre-emption suit and obtained 
a pre-emption decree in 1948. The plain- 
tiff-respondents then obtained symbolical 
possession in 1949. They filed the pres 
sent suit for possession against the des 
fendant, 


2. The defendant-appellant coms 
tested the suit and raised the plea tha 
the plaintiffs were not entitled to posses- 
sion. The main ground on which the 
suit appears to have been contested was 
that the plaintiffs’ suit was barred by 


‘twelve years rule of limitation, although 


no specific plea seems to have been taken 
In the written statement. On account of ` 
there being no specific plea in the written 
statement, no issue was . framed about 
limitation. - 


3. However, if appears that In the 
trial court the issue of limitatlon was 
pressed and was repelled by the trial 
court. The issue of limitation was ae 
lower appellate court was of the opinion 
that no plea of limitation was taken in the 
written statement and. as such it. could 
not be sustained. The lower appellate 
court dismissed the appeal 


Being dissatisfied. the defend- 
PT e has filed this second appeal. 


5. So far as the legal position Is 
concerned. it is very clear that a legal 
plea can be taken for the first time even 
in a second appeal. 


6. Learned counsel for the res- 
pondents contended that in order to decide 
this question of limitation in this appeal, 
fH would be necessary to find out as to 
whether the defendant was in possession 
over the house and in the absence of evi~ 
dence there will be no effective decision on 
the question of limitation. This argument 
has no force in it because in the plaint it- 
self the plaintiff-respondents admitted 


` that from before the symbolical posses- 


sion was taken. the defendant was in pos- 
session and he was in possession even at 
the time of the suit. This was the reason 


‘why the relief for possession was sought 


against the defendant, 


7. Learned counsel for the defend- . 
ant-appellant contended that the plain- 
tiffs could have ‚taken actual possession 
after the pre-emption decree and as they 
contented th ves by taking symboli- 
cal possession. therefore, the delivery of 
symbolical possession did not stop the 
possession of the defendant and, as ger 
the suit would be barred by Art, 144 
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the Limitation Act. In support of this 
contention, the learned counsel for the 
appellant relied on a Full Bench detision 
of this Court in Jang Bahadur Singh v. 
Hanumant Singh. AIR 1921- AN 9 (FB). It 
was -held in this Full Bench case. that 
where. actual possession could have been 
taken and the decree-holder contented 
himself by taking only symbolical posses- 
sion, the same would not stop the posses- 
sion of the defendant. and the suit filed 
after twelve years from the date of the 
decree would be barred by time. 


8. In the Instant case, admittedly, 
fhe suit was filed beyond twelve years 
from the date of the pre-emption decree, 
but it was filed within twelve years from 
the date on which the Sb posses- 
sion was taken, 


9. The question which arises in 
this case is as to whether the plaintiff 
could take actual possession of the pro- 
perty on the strength of the pre-emption 
decree or he could only get symbolical 
possession of the same, 


10. There are two copies of 
Khasras on record which clearly go to 
show that the defendant had only twenty 
shares out of seventy shares in the dis- 
puted house. Therefore, this house was 
jointly owned by the defendant and cer- 
tain other co-sharers The plaintiffs after 

purchasing the share of the defendant 
could not take actual possession and they 
were only entitled to have symbolical pos- 
session. They could only get actual pos- 
session after a suit for partition. and un- 
less a suit for partition was filed the 
house would remain the joint property of 
the plaintiff and the other co-sharers. 
Therefore, at the time when the symboli- 
cal possession was taken by the plaintiffs, 
they were Pied entitled to actual posses- 
sion, and the only possession which the 
plaintiffs could take on the strength of 
the decree was symbolical possession. In 
this view of the matter, the Full Bench 
decision of this Court. referred to above, 
does not apply to the facts of the present 
case because it was not a case where 
actual possession could be taken by the 
plaintiffs. In the Full Bench case the 
plaintiff was entitled to actual possession 
but instead of actual possession he took 
symbolical possession. In the instant case, 
as observed above, the plaintifis were not 
- entitled to actual possession. 


IL In a case where the plaintiff 
is only entitled to symbolical pos- 
session then certainly the delivery of 
symbolical possession will stop (sic) 
(start?) the running of time against the 
plaintiff and the defendant would be 
called upon to prove that he was in ad- 
verse possession for more than twelve 


Prabhu Dayal v. Leela Dhar 


-and it must be in virtue of a local 


All. 269 


years after the date of the symbolical po 

session. In this view of the matter, the 
suit was not barred by time because it 
was brought well within twelve years 
from the date.on which the plaintiffs took 
symbolical possession over the share of 


-the defendant in the disputed house. 


12. I am. therefore. of the opinion 
that the above contention of the learned 
PONEI for the appellant has no force in 


13. No other point was argued in 
tbis appeal, : i 


14. The. other points are also con- 


eluded by findings of fact. which cannot 
be disturbed in a second appeal. 


e In the result, th fails, 
n fa tts result e oi 


‘Appeal dismissed, - 
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C. 5. P. SINGH. J. 


Prabhu Dayal and another. Appel- 
ms v. Leela Dhar and others. Respond- 
en 


Second Appeal. No. 504 of PO oe 
25-11-1971 against decree of R, C. 
wal, Civil J.. Bulandshahr, D/- wise 


> Easements Act (1882), S. 18 — Custo-. 
Mary easement — Meaning of. 


To constitute a customary easement 
the right claimed must be an easement 
custom. 
A customary right by uninterrupted user 
is ee different from setting up a local 
cus $ : 


The mere fact that the descendants 
of a certain person had been using the 
inner courtyard of the impugned house 
for performing the various religious rites 
on the occasion of Holi could not confer 
any customary right on them, AIR 1934 
All 863, held not good law. (Para 8) 


Cases Referred: ‘Chronological Paras 


(1965) ATR 1965 All 65 (V 52)= 
1964 All LJ 389 (FB). Kishan 
Chand v. Ram Babu y 


(1965) ATR 1965 Raj 217 (V 52)= 
1965 Raj LW 242, Ram Chandra i 
Singh v. Partap Singh 4 
(1950) AIR 1950 PC 56 (V 37)= 
76 Ind App 271, Lakshmidhar 
Misra v. Rangalal 8 


“LO/BP/G294/71/RSK 


270 All, [Prs, 1-4] 
m AIR aN an 165 (V a 
1938 All LJ 1 Lakhmi Chand 
v. Moti Lal 4,7, 8 


(1939) AIR 1939 All 387 (V 26)= 
1939 All LJ 391, Kanhai Singh 
v. Basdeo Sahai 


(1934) AIR 1934 All 868 (V 21)= 
1934 All LJ 809. Sheo Raj Chamar 
_v. Mudeer Khan 
(1930) AIR 1930 Nag 40 (V 17)= 
119 Ind Cas 695, Raghoba v. 
Anandabai 8 
(1914) AIR 1914 All 416 (V 1)= 
12 All LJ 963, Rajab Ali v. Rajoo 
Khan 7 


{1884) ILR 6 All 497 = 1884 All 
WN 186, Ashraf Ali v. Jagannath 7 


(1795) 2 H Bl 393 = 3 RR 425, 
Fitch v. Rawling 


4T 


G. D. Srivastava, for Appellants; 
K. C. Agarwal. for Respondents. 


JUDGMENT:— This is an appeal by 
the defendants. The plaintiffs filed a suit 
alleging that they and the defendants 
were descended from a common ancestor 
Hari Shah. -It was asserted that there 
were about 500 descendants of Hari Shah 
in Qasba Sikandarabad while some other 
descendants reside outside. It was alleg- 
ed that the defendants were the owners 
of the disputed courtyard which was 
situated inside, and that from time im- 
memorial, the descendants of Hari Shah 
had been doing Pooia on the occasion of 
Holi, and also burning Holi and perform- 
ing other rites connected thereto in that 
court-yard, as of right and without any 
interruption. The plaintiffs’ grievance is 
that defendants Nos. 1 and 2 had pre- 
vented them from performing the afore- 
said acts on the occasion of Holi. which 
has caused immense mental suffering to 
the plaintiffs and hence the suit for in- 
Junction restraining the defendants from 
preventing the descendants of Hari Shah 
from performing Pooja and other rites 
connected with Holi. 


2. The defendants took up the 
stand that the descendants of Hari Shah 
never utilised the court-yard for the per- 
formance of various rites on the occasion 
of Holi. and further that the dimension 
of the court yard 
was insufficient to accommodate 700 or 
800 persons who were descended from 
Hari Shah. In paragraph 7 of the written 
statement. it was asserted that even if 
there was any such custom as pleaded by 
the plaintiffs, it was opposed to law, un- 
reasonable and not enforceable. 


3. The trial court ‘held it- proved 
that the descendants of Hari Shah were 
performing the various rites connected 
with Holi in the inner court-yard of the 
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was very small and’ 


A.L E. 
defendants since time immemorial and 
had acquired a customary right to per- 
form these rites. It also found that the 
performance of such rites by the plaintiffs 
was not unreasonable. In this connec- 
tion, it held that even if the number of 
the descendants of Hari Shah was large, 
yet only such number of persons as could 
be accommodated in the court-yard en- 
tered, and the plaintiffs and the defènd- 
ants both being the descendants of Hari 
Shab, no grievance on the ground that 
the custom was unreasonable could be 
made by the defendants. In this connec- 
tion, it was held that the mere fact that 
the ladies of the house of the defendants 
were put to inconvenience either by con- 
fining themselves to the upper story or by 
going to other houses in the neighbour- 
hood, during the time when the male 
descendants of Hari Shah were assembled, 
was not such an element as to make the 
exercise of the right of using the court- 
yard on the occasion of Holi unreason- 
able. On this finding, the trial court 
decreed the suit and issued a permanent 
injunction against the defendants. 


4. The defendants thereafter filed 
an appeal. At this stage, it was conceded 
by the counsel for the defendants that the 
right of burning Holi and of performing 
various ceremonies connected therewith 
had been peacefully enjoyed ever since 
the inception without any obstruction. The 
finding of the trial court that the exercise 
of such a right was unreasonable was, 
however, contested. The lower appellate 
court accepted the finding of the trial 
court and took the view that inasmuch as 
the entire body of the descendants of Hari 
Shah did not insist on entering the court- 
yard all at a time, the mere fact that the 
dimensions of the court-yard were small 
did not render the custom set up unrea- 
sonable. Following two decisions of this 
Court in Lakhmi Chand v. Moti Lal. AIR 
1939 All 165 and Kanhai Singh v. Basdeo 
Sahai. AIR 1939 All 387 the lower appel- 
late court held that the right of burning 
Holi was a customary right of easement 
and could be acauired and took the view 
that the present controversy was covered `’ 
by these two decisions. It distinguished 
a decision of the Rajasthan High Court in 
Ram Chandra Singh v. Partap Singh, AIR 
1965 Raj 217 where it was held that the 
right to rest cattle at a particular spot 
outside the abadi was unreasonable in 
view of the fact that there has been con- 
siderable increase in the Abadi and the 
plot now fell right in the heart of the 
Abadi. as it took the view that the Ralas- 
than case did not relate to a customary 
right of easement. In view of these find- 
ings the lower appellate court held that 
the plaintiffs had acquired a customary 
right of easement of performing the - 
various rites connected with Holi, and 
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further that the exercise of such right 
could not be said to be unreasonable. 


5. Counsel for the appellants has 
contended that the right being claimed 
by the plaintiffs cannot be enforced in- 
asmuch as no customary right of ease- 
ment or for that matter any customary 
right can be claimed by the descendants 
of one single person qua the property of 
another, and has also urged that the right 
claimed has with the passage of time be- 
came unreasonable. The lower appellate 
court has decreed the plaintiffs’ suit on 
the footing that it was a customary ease- 
ment. Customary easements are reco- 
gnised in Section 18 of the Easements Act 
which may be quoted:— — 


“An easement may be acquired in 
virtue of a local custom. Such easements 
are called customary easements” 


6 Two questions thus arise. First- 
ly, whether the right claimed by the 
plaintiffs is an ‘easement’ and secondly 
whether it is ‘in virtue of a local custom’. 


T. So far as the first question is 
concerned, it seems that the matter is 
settled by a Division Bench decision of 
this Court in AIR 1939 All 165 (supra). 
The Hindu residents of. certain Mohalla 
in the town of Aligarh claimed the right 
of going to a particular plot of land ata 
certain time of the year. collecting fuel 
there and burning Holi, and also perform- 
ing certain religious ceremonies. The 


Court held that such rights can be cet 


ed and are recognised by courts. 
coming to this conclusion, it relied upon 
two earlier decisions of this Court in 
Ashraf Ali v. Jagannath. (1884) ILR 6 All 
497 and Rajab Ali v. Rafoo Khan. 12 All 
LJ 963 = (AIR 1914 All 416). Referring 
to tris decision, another Division Bench 
in ATR 1939 All 387 (supra) observed that 
such a right was a customary right. and 
that such a customary easement came 
under Section.18 of the Easements Act, 
In view of these decisions, it is not pos- 
sible to accept the contention raised on 
behalf of the appellants that the right 
claimed by the appellants was not an 
easement, and as such cannot fall within 
Section 18 of the Easements Act. 


8. The second aspect of the ques- 
tion may now be considered. Before ad- 
vantage of Section 18 of the Act can be 
taken, an easement claimed must be in 
virtue of a local custom, which implies 
that a custom of the kind pleaded is pre- 
valent in the locality. It is settled that 
before a party can succeed on the basis 
of a custom. the particular custom must 
be specifically pleaded and proved. In 
the present case, on a reading of the 
plaint it is clear that the plaintiffs did 
not base their upon any local 
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on All that was pleaded was that 

the plaintiffs and the descendants of Hari 
Shah, whether they reside in the locality 
or outside, had acquired a customary 
right by uninterrupted user. This is 
quite different from setting up a local 
custom, The case of the plaintiffs as such 
did not fall under Section 18 of the Ease- 
ments Act, and the approach of the lower 
appellate court to this question seems to 
be erroneous. This. however, is not suffi- 
cient to dispose of the appeal. for the trial 
court has found that the plaintiffs had 
acquired a customary right and as such it 
is necessary to consider as to whether the 
descendants of one particular family, 
whether they reside in a particular loca- 
lity or not, can acquire a customary right 
to do something on the land of another, 
In Halsbury’s Laws of England, Third, 
Edition, Vol. 11, under Art. 294, ‘custom’ 
has been defined thus:— 


“A custom is a particular rule which ` 
exists either actually or presumptively 
from time immemorial and has obtained 
the force of law in a particular locality 


The relevant portion of a subsequent arti- 
ele (Art. 295) runs thus:— 


“Customs have several essential 
characteristics The one is the 
necessity of the existence of a custom, 
either actually or presumptively, from 
time immemorial. and the other is con- 
finement of all customs to a definite limit-- 
ed locality wo... cee eee As to the latter, 
there is a well defined rule that all 
customs must be local and confined to 
particular places. There cannot be a 
custom in one place to do something in 
another place. A custom must import 
some general right in a district. The 
land in a particular place and the inhabi- 
tants in respect of it may be charged by 
custom for matters within that place, but 
riage will not apply to matters out of 


seseseesessesse 


The learned author. thereafter, refers to 

the distinction between ‘custom’ and ‘pre~ 

pas in Art, 297 and has observed 
usi— 


“The chief point of difference be- 
tween prescription and custom is that 
a claim by prescription is personal. that 
is to say. it is always made in the name 
of a certain person’ and his ancestors or 
those whose estate he has. or in a body 
corporate and its predecessors: while 
custom, being local, is not attached to 
any particular persons, but to a parti- 
cular locality. and affects the property of 
the indeterminate number of persons for 
the time being connected with or being 
members of a Pee class in that 
locality . 
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From the quotations made above, two 
propositions, so far as are relevant to 
the present controversy may be deduced, 
The first is that the custom claimed is 
confined to a definite limited locality and 
must import some general right in a dis- 
trict; and secondly, that it is not attached 
to any particular persons but to a parti- 
cular locality. Another important con- 
~ sideration which flows from these quota- 
tions is that a custom is not claimed by 
single person or his ancestors. These 
principles would suggest that a custom is 
one which is claimed by a particular class 
of the inhabitants of a locality. and not 
by any individual as of personal right. 
In the present case, the rights which are 
being claimed are for the descendants of 
Hari Shah whether they reside in the 
locality or not. It is difficult to see how 
‘such a right can be claimed by way of 
custom, for the ancestors (descendants?) 
of one particular individual even though 
they do not reside in the locality in which 
the custom is being set up. In Raghoba 
vy. Anandabai, AIR 1930 Nag 40 it has 
been held that a customary right can be 
acquired only in favour of a class or com-= 
munity. The Privy Council in Lakshmi- 
dhar Misra v. Rangalal, AIR 1950 PC 56 
considering the nature of a customary. 
right on page 59 observed thus:—. 


“A customary right can exist only 
In relation to the inhabitants of a district 
and it cannot be claimed in respect of the 
public at large. Fitch v. Rawling, (1795) 
2 H BI 393 = 3 RR 425. The custom, if 
- established. makes the local law of the 
district and it creates a right in each of 
the inhabitants irrespective of his estate 
or interest in any particular property”. 


This case thus clearly lays down that 
once a custom is established it creates a 
right in each of the inhabitants of the 
locality. conversely it would follow that 
a right which is ed not in respect of 
each of the residents of the locality but 
is confined only to the descendants of one 
single person wo not be a custom as 
recognised by the law. On the applica- 
tlon of the test laid down by the Privy 
Council, the plaintiffs’ case must fail. 
Some cases, however, lay down that it 
would be sufficient to uphold a claim of 
a customary right if the persons claiming 
the customary right form a distinct class 
or community. Even if the test laid morte 
by. ee eases is applied. it can 
be said that the plaintiffs or the Ghee 
descendants of Hari Shah from a distinc® 
elass or community. The only common 
characteristics of the plaintiffs and the 
others for whom the relief is sought is 
that they are the descendants of one Hari 
Before a body of men can be sail 
. fo form a parti or community, 
they must have some other feature in 
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common other than the mere relationship 
by blood. The word “class” in the con- 
text would connote rank, order in society, 
and the word “community” would mean 
a body of men having same religion, pro~ 
fession etc. in common. Thus the mere 
fact that the descendants of Hari Shah 
had been using the inner court-yard of 
the impugned house for performing the 
various religious rites on the occasion of 
Holi could not confer any ¢ right 
on. them. 


9. Counsel for the respondents 
has, however.. laid great emphasis on a 
decision of this Court in Sheo Raj 
Chamar v. Mudeer Khan, AIR 1934 All 
868. and in particular to the judgment of 
Sulaiman, C, J.. where considering the 
question as to whether a particular family 
can claim a customary easement of burry- 
ing their dead on a particular plot of 
land, he took the view that such a right 
can be claimed by a family or individual, 
The main reason given by Sulaiman, C. J 
for holding that such a right can be 
claimed by a family or an individual. 
was that if by virtue of a local custom, a 
large community could the right, 
there was no reason why it could nof 
be claimed by a family or an individual. 
Mukerji, J. however. did not express any 
opinion on this point. The observations 
made by Sulaiman, C. J, undoubtedly 
support the contention raised on behalf 
of the respondents. This view however 
does not fall in line with the cases refer- 
Ted to earlier, and is contrary to whaf 
has been laid down by the Privy Council, 

A Full Beénch of this Court in Kishan 
Chant v. Ram Babu, AIR 1965 All 65 
(FB) has taken the view that the deci- 
sions of the Privy Council are binding on 
this Court. That being so, I am bound 
to follow the decision given by the Privy 
Council in the case of ATR 1950 PC 56 
and hold that the rights claimed by the 
plaintiffs cannot be classified as a custo- 
mary right. In view of my finding that 
the right claimed by the plaintiffs is not 
such as could come within the description 
of “a customary easement” or “a custo~ 
mary right” as recognised under the law, 


it is not necessary to record a finding as 


to whether the right claimed is reason- 
able or not. 

T' g0. The appeal is accordingly 
allowed with costs. The judgments and 
decrees of the courts below are set aside, 


Appeal allowed, 
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A. K. KIRTY, J. 


Krishna Singh, Appellant v. Mathura 
Ahir and others, Respondents, 


Second Appeal No. 768 of re D/- 
a 1971 against decree of odhan 

al Singh, 3rd Addl. Civil J. Varanask 
DA 14-1-1964. 

(A) Civil P. C. (1908), O. 41, R. 27 — 
Documents complained of not really 
necessary for decision of the case and 
could be completely excluded from con- 
sideration — Party producing those docu- 
ments having no objection to the exclu- 
sion—Appellant can have no grievance if 
opportunity to adduce evidence in re- 
buttal under O. 41, R. 27 is not given to 
him. (Para 17) 


(B) Hindu Law :— Religious endow- 
ments — Math. 


A math is an Institutional sanctum 
presided over by a superior who com- 
bines in himself the dual offices of being 
the religious or spiritual head of the par- 
ticular cult or religious fraternity and of 
the manager of the secular properties of 
the institution or the math. Case law 
ref, (Para 23) 


(C) Hindu Law — Religious endow- 
ment — Math — It is settled law that 
Maths are juridical persons capable of 
owning and holding property. AIR 1922 
PC 123. Rel. on. (Para 23) 


(D) Hindu Law — Religious endow- 
ment — Math — Dedication — Proof. 
What were considered to be the in- 
dispensable formalities. the performance 
of which could not be dispensed with for 
making a Sankalp and Utsarga at one 
time, have lost much of their rigour with 
the passage of time. What has to be 
decided in every case is whether the 
facts, evidence and material circum- 
stances of a case clearly establish that 
the property which is said to be math 
property has in reality been dedicated 
to the math, even though some of the 
formalities, considered to be absolutely 
essential once have not been proved to 
have been a performed. 
should specially be so in a case where 
the person or persons who had once 
owned the property themselves do not 
claim or assert any ownership but on the 
contrary come forward, to give evidence 
stating on oath that in fact the property 
had been given by him or them for the 
urpose of a math or religious institution 
irae set up. the absence of proof of per- 
formance of formalities is immaterial 
(Para 24} 
(EF) ee Law — Religions endow- 
ment — Math — Offerings made to 
mahant by devotees — Unless proved to 
the contrary, offerings are not made to 
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him personally for his personal benefit 
but for benefit of math. 


When a person renounces his family 
connections and takes to asceticism it 
would be difficult to hold that he would 
thereafter start amassing wealth and pro- 
perty for his personal benefits or for the 
benefit of his family with which he had 
severed his connection. Unless specifically 
proved to the contrary, it must be held 
that the offerings made to such a person 
were not offerings made to him personal- 
ly for his personal benefit but had been 
made for the benefit of the math or the 
religious institution itself. In such a case, 
the natural heirs of the persons concerned 
could have no claim to the property 
which the person came by in his capacity 
as the religious or spiritual leader. 

(Para 26) 

(F) Hindu Lew — Religious endow- 
ment — Math — Sudra is no longer dis- 
qualified from entering into order of 
Sanyasam -~ Constitution of India, 
Part IL 


Even though as a result of custom, 
usage or practice or of sacramental pre- 
cept, Sudras might have been considered 
to be incapable of entering into the order 
of Sanyasam at one time, such disquali- 
fication ceased to exist long ago and can 
no longer be held to exist now. 

(Para 30) 

The discriminatory ban on or bar 
against sudras, even if enjoined by Hindu 
Law. stands abrogated by virtue of the 
constitutional mandates embodied in 
Part IO of our Constitution. AIR 1954 
SC 280 & (1888) ILR 10 Cal 688 & AIR 
1917 Cal 292. Ref.; (1899) ILR 22 Mad 
302 & AIR 1918 Mad 794 (2) & (1913) ILR 
40 Cal 545 & ATR 1922 Bom 295 & AIR 
1917 Cal 231 held no longer good law 
after constitution came into force. naar 


(Par 
(G) Civil P. C. (1908), Ss. 100. 101 — 
Finding that plaintif was not Hindu 
Sanyasi and therefore not competent to 
hold office of mahant — Second part of 
finding is not binding in second appeal. 


Where the finding of the court of 
first appeal was that the plaintiff and his 
two predecessors were not Hindu Sanya- 
sis and therefore were not competent to 
assume or hold the office of Mahant, the 
reason given therefor being that it was 
not proved that he or his predecessors 
had performed Atma Sradh and Uttered 
Pravesh Mantra as mandatorily preserib- 
ed by Hindu Law, the factual part of the 
finding, viz, the performance of the 
Sradh and the utterance of the Mantra. is 
binding in second appeal. but the conclu- 
sion drawn therefrom is one of law and 
not binding. (Para 32) 


(Œ Civil P. C. (1908). O. 20. R. 4 — 
ros of judiciary to approach modern 
problems. 
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The exigencies of the: times and of 
the society sometimes demand, even from 
the judiciary. new, unconventional and 
uninhibited approach to problems arising 
from impact of radical changes in the out~ 
look of the people and the impact of 
changing standards or values in all im- 
portant spheres of human activity. When 
an appropriate occasion arises, a. Judge 
should not hesitate to caste away old and 
rusted moorings and venture into new, 
and may be troubled. waters of interpre- 
tation of laws to find out whether the 
particular law in question is.so certain or 
inflexible as to be incapable of being ad- 
apted to meet the demands of the chang- 
ed or changing society. He must exer- 
cise utmost caution and restraint; if he 
finds this can be done within the ambit 
of his jurisdiction. function and duty as a 
Judge he must go ahead. else he must 
leave it to the legislature or to the com- 
petent court if confronted with judicial 
precedents binding on him.’ (Para 32) 


@ Hindu Law — Religious endow- 
ment — Math — Mahant — Office of — 
Non-Hindu Sanyasi not incompetent to 
hold office of mahant. 

In the absence of any proof that the 
- followers of certain Math or the tenets of 
that Math required of its Mahant that he 
must necessarily belong to the twice born 
class of Hindu and be a Sanyasi who has 
been ordained as such strictly in accord- 
ance with all the rites and ceremonies in 
regard to performance of Atma Sradh 
and Prajapathi Viraja homam and the 
utterance of Pravesh Mantra, ete.. it can- 
not be held that non-Hindu Sanyasis were 
legally incompetent to be Mahants of the 
Math, (1910) 14 Cal WN 191 & ATR 1914 
Cal 228 & AIR 1918 Mad 402 & AIR 1928 
Alt 257 & AIR 1930 All 643 & AIR 1933 
Pat 70 & AIR 1935 All 329, Ref. 


(J) Hindu law — Religio 
ment — Math — Mahant — De facto 
Mahant is entitled to sue for the recovery 
of Math property. (Para 34) 


(K) Civil P. C. (1908), O. 41, R. 1 — 
Issues framed, covering material 
points — Lack of particulars in plaint — 
Appellant cannot be permitted to make 
capital out of it. 


Where the issues upon which the par- 
tles went to -trial fully and adequately 
covered all the material points in the case 
and the parties were fully conscious of 
the same, even if the plaint suffered from 


omission of necessary averments or lack 


of particulars to show that non-Hindus - 


could be mahants of certain math, the 
appellant cannot be permitted to raise 
objection to a finding on such a question. 


as to clase of mahant — Proof. 
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‘Where the followers of a particular 
Math adopted a practice in accord with 
the pre valine custom and usage general- 
ly obtaining in various other maths, it 
was not necessary to prove such custom 
or usage independently by adducing evi- 
dence of numerous instances. AIR 1917 
Mad 809, Foll. (Para 35) 
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Ambika Prasad, Mohanji Varma. Lalji 
Sahai Srivastava, Bhola Nath Srivastava, 
Mahesh Pd. Srivastava and Inamul Haque, 
for Appellant; B. N. Srivastava, T. N. 
Sapru, K. P. Singh and Jagdish Swarup, 
for Respondent. 


JUDGMENT:— Suit No. 469 of 1951 
was filed by the plaintiff-respondent on 
21-8-1951 against respondents 2 to 5 inter 
alia. for the ejectment of the said de- 
fendant-respondents from house No, C-27/ 
33 Mohallah Jagatgani. Varanasi. It was 
pleaded that Avodhesh Narain. defendant 
No. 1 had taken the house on rent at 
Rs. 15/- per month from Swami Atmavi- 
vekanand, the deceased Guru of the plain- 
tiff. Defendants 2 to 4 were alleged to 
have been put in possession of the house 
illegally by defendant No. 1. The suit 
was contested by the defendants. who 
denied the tenancy and, inter alia. plead- 
ed that they were in occupation of the 
house as chelas of Swami Atmavivekanand 
In their own right by virtue of the licence 
granted to them by the said Swamiji. 
The plaintiffs right to sue was denied 
and it was alleged that he was neither 
chela of the Swamiji nor his successor. 
Tt was alleged that on the death of Swami 
Atmavivankanand his natural son and 
disciple. Shri Krishna became the owner 
of the house. In the circumstances, the 
plaintiff got his plaint amended and im- 
pleaded Shri Krishna as defendant No. 5. 
The suit was also converted into a re- 
gular suit for possession. 


2. According to the averments In 
fhe plaint. Swami Sarupanand. Guru of 
Swami Atmavivenkanand, came to 
Banaras some time in or about 1925 and 
started preaching and propagating the 
tenets and precepts of “Sant Mat” of 
which he was himself an adherent and 
follower. The said Swamiji stayed in the 
building known as “Bangla Kuti” situate 
at Garwaghat, Varanasi. Subsequently 
the said “Bangla Kuti” and other build- 
ings and land appurtenant or adjacent 
thereto became a math of which Swami 
Sarupanand was initially the mahant 
Thereafter Swami Atmavivenkanand. the 
chief disciple of Swami Sarupanand be- 
came the mahant and, on the demise of 
the latter, the plaintiff, who was his chief 
disciple, became the mahant having been 
nominated to be the successor by his said 
Guru and also having been recognised 
and acknowledged as the mahant at a con- 
pregation of the followers of the Sant 
Mat and the mahants of several other 
maths or religious institutions. It is not 
necessary to mention the details of the 
other averments in the plaint, nor is it 
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necessary to mention in detail the various 
pleas raised in the written statements 
filed by the defendants. It will be suffi- 
cient, however, to mention that Shri 
Krishna, defendant No. 5, who has filed 
the instant appeal. was the principal, con- 
testing defendant. He denied the exis- 
tence of the math as pleaded by the 
plaintiff and asserted that the house in 
suit, in any case, was not math property. 
He further pleaded that the plaintiff being 
a Sudra was legally incompetent to be- 
come a Sanyasi and that the plaintiff was 
not the mahant of the alleged Garwaghat 
math. The said defendant claimed that 
after the death of Swami Atmavivekanand 
he became the owner of the house in suit 
by inheritence, as also of the properties 
alleged by the plaintiff to belong to 
Garwaghat Math. Al these properties, 
according to defendant No. 5. were secular 
and personal properties of his father 
Baikunth Singh. who was also known as 
Swami Atmavivenkanand. 


3. In the trial court the issues, as 
finally framed. were 17 in number. Out 
of these issues, mention in particular may 
be made of the following:— 

1. Whether the plaintiff is the owner 
of the premises in suit? 

8. Whether the plaintiff was nominat- 
ed as a Mahant and given Chader in ac- 
cordance with the custom? Is there any 
custom as alleged by the plaintiff? 

12. Was Swami Atmavivakanand A 
Sanyasi and had he ceased to be a 
Grihast? 

13. Is the plaintiff Sudra and not 
entitled to become Sanyasi according to 
Hindu Law? 

14. Is the plaintiff chela of Swami 
Atmavivekanand and entitled to succeed 
to properties left by him in preference to 

son Shri Krishna? 

15. Is the house in suit a Math pro- 
perty? 

17. Is Kamlasan Singh a necessary 
party? 


4, Issue No. 17 above. which was 
not pressed at the trial. was raised on the 
plea of defendant No. 5 that his father 
Baikunth Singh had also left another son 
Kamlasan Singh. On the other issues 
noted above the trial court recorded find- 
ing in favour of the plaintiff and decre- 
ed the suit for possession and for damages 
at the rate of Rs. 15/- per month from 
the date of the institution of the suit till 
delivery of possession. The material find- 
ings recorded by the trial court were as 
follows:— 

1. Swami Sarupanand was a Sanyasi. 

2. Swami Atmavivekanand was ini- 
tiated into ascetic order and was a 
Sanyasi. 

3. The plaintiff himself was a sanyasi 
and under the custom and usage of the 
religious fraternity to which he belonged 
even a Sudra could become a Sanyasi. 
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4. The property at Garwaghat was 
Math property of which Swami Atmavi- 
vekanand was the duly installed Mahant 
es per custom and he was and remained 

in possession of the Math properties as 
Mahant till his death. 

5. Swami Atmavivekanand In his 

lifetime had nominated ‘the plaintiff who 


was his chief disciple, to be his successor — 


and ae next Mahant, 

6. After the death of Swami Atma- 
vivekanand the plaintiff was installed 
ge anaes of the Math as claimed by. 


7. In any event, the plaintiff was the 
de facto Mahant and entitled as such to 
recover the Math properties. 

8. The house in suit was Math pro- 
perty and the plaintiff was entitled to sua 
for its recovery as owner. 

9. The plaintiff was entitled fo suc- 
ceed to the property of Swami Atma- 
vivekanand, that - the Math properties, 
in preference Purvashram son of 
Swami E a e] 

5. Some of the above-noted find- 
ings have been co by the lower 
appellate court, while some of them have 
been reversed. The court below, how- 
ever. has maintained the trial court’s 
decree. 

6. According to the court below 
three important points arose for deter= 
mination:— 

(1) Whether Swami Atmavivekanand 
was a Sanyasi and whether there existed 
any Math known by the name “Math 


Garwaghat’, and, if so, whether Swami 
Atmavi d was the Mahant of this 
Math? 


(2) Whether the plaintiff is a Sanyasi 
‘and could be initiated into Sanyasi, and, 
if he is a Sanyasi. whether he was in- 
stalled as a Mahant of the Math accord- 
ing to the custom and usage of the reli- 
gious order concerned; and 

(3) Whether the disputed house was 
the secular property of Swami Atmavi- 
vekanand or was it Math property and, in 
any case, who is the successor of Swami 
Atmavivekanand? 


T. The learned Judge agreed with 
the finding of the trial court that Swami 
Atmavivekanand and his Guru Sarupa- 
nand were Sanyasis. The learned Judge, 
however. held that the said two Sanyasi 
were not Hindu Sanyasis, inasmuch as it 
bad not been proved that they had per- 
formed any of the necessary rites which 
are pre-requisites for entering the fourth 
ashram ie. “Sanyas am”. arly, 
the learned Judge held that tbe plaintiff 
was also not a Hindu Sanyasi. The learn- 
ed Judge further held that the plaintiff 
being a Sudra was not entitled to become 
a Sanyasi and that even though a Sudra 
ronounces` the world and becomes a 
-Sanyasi he cannot be a Hindu Sanyasi 
and succession in his case will not be 
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governed by Hindu Law applicable fo 
Sanyasis. The learned Judge further obe 
served that “Sant Mat” which was pro- 


and the plaintiff were not Hindu Sanyasis, 
succession would be governed by the 
pre in the particular sect or frater- 
mity. 

8. On the second point the learned 
Judge found that there was no math in 
existence nor was there mahant. He 
further held that the offerings made to 
Swami Atmavivekanand and the pro- 
perties acquired by him out of such of- 
fferings were his personal properties and 
that the disputed house could be treated 
only as secular property and not the pro- 
perty of Garwaghat math. as alleged bv 
the plaintiff. I may mention here that 
according to both the parties the house 
in suit was acquired by Swami Atma- 

vivekanan: from out of the offerings 
made to him by the devotees. 


9. On the third point the learned 
Judge observed that in view of the find- 
ing that there was no math in existence 
it was not necessary to enter into the 
question as regards devolution of math 
properties. The learned Judge, however, 
eonsidered how devolution of the property 
of a Sanyasi is to take place. In this 
connection he observed as fellowes 


“There may be no doubt about the 
principle that the property of a Sanyasi 
can never devolve on his natural heir 
Le. the sons etc. Hence no question of 
defendant No. 5 succeeding to the pro- 
perty of Swami Atmavivekanand arises. 
Defendant No. 5 being the son of Swamf 
Atmavivekanand will not inherit his pro- 
perty acquired by him as a Sanyasi”. 

10. Having thus excluded the 
claim of defendant No, 5 to succeed to 
the property of Swami Atmavivekanand, 
the learned Judge proceeded to consider 
whether the plaintiff could succeed to the 
property of the said Swamiji as his dis- 
ciple or not, because the question whether 
the plaintiff bad a right to sue or not 
would depend on the finding on the said 
question. The learned Judge observed 
that if a Sudra could become a Sanyasi 
in a particular order and could be re- 
cognised as a Sanyasi. then he could also 
be entitled to succeed to the properties 
of his Guru; and, for this purpose, it will 
only have to be found-out whether the 
plaintiff hae been recognised as the suc- 
cessor to Swami Atmavivekanand by the 
fraternity and had also been nominated 
by the said Swamiji as his successor. The 
learned Judge further observed that the 
fact that a disciple only succeeded to the 
properties of the Guru in the “Sant 
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Sampradaya” was further proved by the 
death of Swami 


1L In the result, the court below 


while reversing some of the findings of. 


the trial court upheld the decree. The 
instant appeal has been filed pS defend-~ 
ant No. 5 only. who was also sole appel- 
lant in the court below, 


12. A perusal of the Tideman of 


the court below would show that some of - 


the findings recorded by it are not quite 
consistent with certain other findings 


a at or certain observations made 


13. From the facts and circum- 
stances, mentioned above, it would be 
clear that the findings recorded by the 
lower appellate court cannot be treated 
to be pure findings of fact, the correct- 
nass of which is not liable to be ques- 
tioned in second appeal. Most of the 
findings necessarily involve consideration 
of the legal position vis-a-vis the various 
points of dispute between the parties. The 
findings, therefore, at any rate relate to 
mixed questions of law and fact both. 

14. Initially, the learned counsel 
for the appellant submitted that the 
lower appellate court having recorded 
_ findings on crucial points in favour of 

the appellant, committed a-clear error 
both of law and procedure in decreeing 
the suit on the basis of some sort of a 
custom evolved by the learned Judge 
himself and not pleaded by the plaintiff. 
It was also urged that even assuming 
that in the plaint there was some aver- 
ment in regard to the alleged custom, 
legal proof of such custom, in any event, 
was completely wanting. 


15. In support of the decree. the 
Jearned counsel for the plaintiff-respond- 
ent. on the other hand. questioned the 
correctness of the adverse findings of the 
lower appellate court and submitted that 
those findings were given,upon a miscon- 
ception in reg to the correct legal posi- 
tion about Maths, Mahants. Sanyasis and 
succession to Sanyasis even under the 
Hindu law as it obtained at the time of 
the filing of the suit and during the rele« 
-vant period prior to it, It was further 
urged that the custom mentioned in the 


judgment of the lower appellate court , 


was neither invented nor propounded by 
the learned Judge himself as contended 
by the learned counsel for the appellant, 
but necessary foundation of the existence 
of such custom had been laid by the 
_ plaintiff in his plaint and that legal evi- 
dence to prove the custom had also been 
adduced. It was, therefore, submitted 
that even assuming that the findings re- 
corded by the lower appellate court did 
suffer from any error of law, the ultimate 
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decree passed by the court below cannot 
be held to be contrary to law or unwarm 
ranted in the ces of the case. 
16. In the course of his argument, 
learned counsel for the defendant appel- 
lant urged that the trial court had wrong- 
ly and without any legal justification re- 
jected the defendant’s application for per~ 
mission to adduce further evidence in 
rebuttal of the evidence which the plain- 
tiff had been permitted to adduce even 
after he had closed his evidence. It was 
was also urfed that even though specific 
grounds in regard to this matter had been 
taken (vide grounds Nos. 16 and 17) and 
an application under Order XLI, Rule 27 
of the Code of Civil Procedure had been 
filed in the lower appellate court, the 
defendant appellant was wrongly denied 
opportunity of producing evidence to re- 
but the plaintiffs evidence. This, accord- 
ing to the learned counsel, has caused 
substantial prejudice to the appellant. 


17. From the record, the factual 
Position, as alleged on behalf of the ap- 
Pellant, is amply established. It was, 


“however, contended on behalf of the 


plaintiff-respondent that even if the docu- 
ments complained of be wholly excluded 


- from consideration, the remaining evi- 


dence and material on the record would 
be sufficient for giving findings in plain- 
tiffs’ favour. It was further submitted 
that if the argument of the appellant 
were to be accepted, the result would be 
a remand of the suit itself to the trial 
court which, after a lapse of about 20 
bene would not be at all desirable. The 

ed counsel for the plaintiff-respond- 
ent also made a statement that he would 
have no objection at all if the documents 
complained of by the appellant were ex- 
cluded from consideration. In the cir- 
cumstances, it became necessary for me 
to consider whether the appellant should 
be given an opportunity to adduce evi- 
dence in rebuttal or whether the case 
should be heard and decided on the basis 
of the evidence and material on the re- 
cord, after excluding the documents 
complained of by the appellant. After 
giving my anxious consideration to the 
matter, I am of opinion that the course 
suggested by the plaintiff-respondent 
should be accepted. Most of the evi- 


‘dence on the record was placed before 


me by the learned counsel for the par- 
ties in support of or in connection with 
their respective submissions, and I found 
that for the decision of the case the 
documents complained of were not really 
necessary and can be completely exclud- 
ed. The controversy. therefore is not 
very material . 
18. The first question which falls 
for decision is whether there came into 
a math at Garwaghat known by 
the name of Garwaghat Math or other- 
wise, In order to arrive at a decision 
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on this question an examination of the 
relevant law on the subject would be 
necessary. In support of their respec- 
tive contentions, learned counsel for the 
parties mainly relied on material pasa 
sages from B. K. Mukheriea’s “the Hindu 
law of Religious and Charitable Trusts” 
and from P. S.. Ganapathi Iyer’s Book, 
“The law Relating to Hindu and Mohe- 
madan Endowments’. The learned coun~ 
sel also attempted to fortify their res- 
pective submissions by placing reliance 
on a number of rulings, wherein this 
topic had arisen for consideration, or 
wherein observations bearing on the 
question had been made. 


19. The word ‘math’ in ordinary 
Tariguage signifies an abode or residence 
of ascetics. In legal parlance, it con- 
notes a monastic institution presided 
over by a superior and established for 
the use and benefit of ascetics belonging 
to a particular order who generally are 
disciples or co-disciples of the superior. 
(See Mukherjea’s Book, 2nd Edition 


p. 293). According to Ganapathi Iyer, 
the term “Mutt” in its original and 
narrow sense signifies the residence 


of an ascetic, or a Sanyasi or Para- 
desi. (This pasage has been culled 
out from the judgment in G. S. Pandara 
Sannidhi v. Kandasami Tambiran, (1887) 
ILR 10 Mad 375, where it has also been 
stated at pages 385, 386.that if an ascetic 
or hermit is a Brabman he is called a 
Yati or Sanniyasi; if a Surda he is called 
a Paradesi). It is primarily a building or 
get of buildings in which Hindu religious 
mendicants reside under a superior 
(Mahant). Though a place of worship is 
not a necessary part of a math, one is 
always found which is primarily intend- 
ed for the inmates but in which 
public may be admitted. (See at 
p. 239 of Iyers Book). In Golap Chandra 
Sarkar Shastri’s Commentary on the 
Hindu Law (Eighth Edition) at page 661, 
a math has been stated to mean a place 
for the residence of ascetics and their 
pupils and the like. At page 658 of the 
same book, however, it has been: stated 
that the term ‘Math’ means a monastry 
or a residential college or-a_ college 
atfached to a temple or an asylum for 
the poor and the ascetics or a shelter for 
travellers or a combination of all these 
or some of them. According to Mulla, 
maths are religious foundations the ob- 
ject of which is generally the promotion 
of religious knowledge and the impart- 
ing’ of spiritual instruction to the dis- 
ciples and followers of the math. They 
are institutions conducive to spiritual 


henna (Mulla’s Hindu Law, 13th edn. 
p. 581). 
20. The term ‘Math’ has not fully 


retained its’ original meaning nor its ori- 
ginal character or significance. Maths as 
such, points out Mukherjea, were un- 
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known in the Vedic Ages. It was 
Sankaracharya who in the 8th centuary 
set up Hindu maths or monasteries based 
on the pattern of Buddhist maths on 
monasteries. From a mere abode of as« 
cestics, maths gradually became theologi- 
cal institutions serving mainly as seats of 
preaching and propagating - ous 
tenets. doctrines and precepts of Hindu 
spiritual and religious leaders, or of 
practising and performing ceremonies and 
rites enjoined or recommended by them. 
The origin and incidents of maths were 
broadly summarized in Sammantha 
Pandara v.. Sellappa Chetti, (1878-80) 
ILR 2 Mad 175 and PITO) as follows:— 

“The origin of mattams is ordinarily 
as follows:-— 

A preceptor of religious doctrine 
gathers around him a number of disci- 
ples whom he initiates into the particular 
mysteries of the order, and instructs in 
its religious tenets. Such of these disciples 
as intend to become religious teachers, 
Tenounce their connection with their 
family and all to the family 
wealth, and. as it were, affiliate them- 
selves to the spiritual teacher whose 
school they have entered. Pious persons 
endow the schools with property which is 
vested in the preceptor for the time 
being. and a home for the school is erect- 
ed and a mattam constituted. The pro- 
perty of the mattam w not descend to 
the disciples or elders in common; the 
preceptor, the head of the institution, 
selects. among the affiliated disciples him 
whom he deems the most competent, and 
in his own lifetime installs the disciple so 
selected as his successor, not un-common~ 
ly with some ceremonies. After the death 
of the preceptor the disciple so chosen Is 
installed in the gaddi, and takes by suc~ 
cession the property which has been held 
by his predecessor. The property is in 
fact attached to the office and 
passes by inheritance to no one who does 
not fill the office. It is in a certain sense 
trust property; it is devoted to the main- 
tenance of the establishment, but the 
superior has large dominion over it, and 
is not accountable for its management for 
the expenditure of the income, provided 
he does not apply it to any purpose other 
than what may fairly be regarded as in 
furtherance of the objects of the institu- 
tion”. 


The Madras High Court In G. S. 
Pandara Sannidhi’s case, (1887) ILR 10 
Mad 375 again dealt with the question of 
origin and growth of maths in detail in 
paragraphs 5. 6 and..7 of the judgment. 
The same subject came up for considera- 
tion and discussion in Vidyapurna Tirtha 
Swami v. Vidhyanidhi Tirtha Swami, 
(1904) ILR 27 Mad 435 and in Kailasam 
Pillai v. Nataraja Thambiran, (1910) ILR 
83 Mad 265 (FB). The matter was con- 
sidered by several other High Courts 
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also, but it is not necessary to refer to 
those cases since there are pronounce- 
ee of the Privy Council on the sub= 
ect. 


2L In Ram Prakash Das v. Anand 
Das, 14 All LJ 621 = (AIR 1916 PC 256) 
the Privy Council described the nature of 
maths and the circumstances under 
they come into existence thus:— 

“An asthal, commonly known In 
Northern India as a muth, is an institu- 
tion of a monastic nature. It is esta- 
blished for the service of a particular 
cult. the instruction in ‘its tenets, and the 
observance of its rites. The followers 
of the cult and disciples in the institution 
are known as chelas; the chelas are of 
two class 
Sedceeees the mahant is the head of the in- 
stitution. He sits upon the gaddi; he 
. Initiates candidates into the mysteries of 
the cult; he superintends the worship of 
the idol and the accustomed spiritual 
rites; he maintains the property of the 
institution; he administers its affairs; and 
the whole assets are vested in him as the 
owner thereof in trust for the institution 
tse 
Further on their Lordships observed:— 


“It is. however, the rule that this 
property is held by the mahant as its 
owner, and the succession to him in such 
property follows with the succession to 
the office. The nature of the ownership 
is, as has been said. an ownership in 
trust for the muth or institution. itself; 


and it must not be forgotten that al- 


though large administrative powers are 
undoubtedly vested in the reigning 
mahant, this trust does exist and that it 
ne be respected”. 

In the case before their Lordships 
the dispute was between two rival claim- 
ants to the office of Mahant of an asthal 
known as Patepore Asthal. In that asthal 
there were bairagi or celibate cheals and 
grihast or householder chelas. By the 
custom of the Math only a bairagi or reli- 
gious chela could become the Mahant. 
“Upon the death or abdication he (the 
Mahant),” it was observed, “is succeeded 
by one of the bairagi chelas”. It was 
further observed that these bairagi chelas 
were celibates; or if they had ever been 
married they must have renounced their 
wives and families and conformed to the 
practice of the Math prior to their initia- 
tion as bairagi chelas. It was pointed 
out that this practice is ascetic and in~ 
volves a separation from all worldly 
wealth and ties, and a selfdedication to 
the services and rites of the asthal. 


22. In Basudeo Roy v: Jugal 
Kishwar Das, 16 All LJ 601 — (ATR 1918 
PC 37) while dealing with the question 
of Maths and their incidents. the Privy 
Council adverted to its earlier decision in 
the case of Ram Prakash 
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es — celibate and non-celibate, - 


‘and certain other buildings constituted an 
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PS 256 (supra) and in fact cited there- 
from parts of the passages which have 
been quoted above in this judgment. In 
Kalanka Devi Sansthan v. Maharashtra 
Revenue Tribunal, Nagpur. AIR 1970 SC 


-439 it was stated that the distinction be- 


tween a manager or a shebait of an idoł 
and a trustee where a trust has been 
created is well recognised. The proper- 
ties of the trust in law vest in the 
trustee whereas in the case of an idol or 
a Sansthan they do not vest in the mana- 
fer or the shebait. It is the deity or the 
owns and holds the pro- 
perty. It is only the possession and the 
management. which vest in the manager. 

- 23. From. the foregoing para- 
graphs it will be sufficiently clear that a 
math is an institutional sanctum presid- 
ed over by a superior who combines in 
himself th 










case, to my mind, the evidence on record 
sufficiently establishes that a math came 
to be established at Garwaghat Varan 
and the building known as “Shanti Kuti” 


endowment te the Math itself. This is 
clear from the depositions of two out of 
the three owners of the properties who 
subsequently executed formal deeds of 
gift, though in the name of Swami 
Sarupanand and Swami Atmaviveka- 
nand. This would, however. in my; 
oPinion make no material difference. It 
is settled law that Maths are juridical 
persons capable of owning and holding 
property. In Vidya Varuthi Thirtha'! 
Swamigal v. Balusami Ayyar. 20 All LJ 
497 = (AIR 1922 PC 123) the Privy 
Council observed as follows:— 

“It is also to be remembered that a 
“trust” in the sense in which the ex- 
pression is usedin English law is unknown 
in the Hindu system, pure and simple. 
eesescseacs Hindu piety found expression 
in gift deeds to .......00006 religious institu- 
tions of every kind and for all purposes 
considered meritorious in the Hindu 
social and religious system; to Brahmins, 
Goswamis, Sanyasis etc. When the sift 
was to a holy person it carried with it in 
terms or by usage and custom certain 
obligations. Under the Hindu Law the 
image of a deity of the Hindu pantheon 

as has been aptly called, a “juristic 
entity”. vested with the capacity of re= 
ceiving gifts and holding property. Reli- 
gious institutions, known under different 
names, are recorded. as possessing the 
same “juristic” capacity, and gifts are 
made to them eo nomine”. 

I have, therefore. no hesitation in 
in agreement with the finding 
of the. trial court. that there had come 
Into existence a Math at Garwaghat, 
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Varanasi, of which Swami Sarupanand 
was the Mahant. Here I may also men- 
tion that from the evidence on record it 
appears that ‘Sant Mat is not of very 
recent origin. Although the evidence is 
somewhat scanty on the’ point, yet it 
sufficiently indicates that this ‘Math’ has 
had numerous followers in Punjab and 
some other parts of India since more than 
a century. In a sense. therefore, Swami 
Sarupanand himself did not for the first 
time evolve any new religious order. 
Here it may also be mentioned that de- 
fendants other than the appellant did not 
seriously dispute the plaintiffs allegation 
in regard to the Math in question and 
the allegation that Swami Sarupanand 
and thereafter Swami Atmavivekanand 
were its Mahants. 


24, It was, however. argued that 
a math as such cannot come into exis- 
tence unless a dedication has been made 
of property which is to be owned by ‘the 
math and which is to provide the seat of 
religious learning, discourses and prac- 
tices of the particular order concerned. 


It was submitted that in the instant case . 


there was no such dedication as may be 
legally recognised for the purpose of 
holding that a math had come into exis- 
tence and that the property mentioned 
by the plaintiff in his plaint, apart from 
the house which is directly the subject- 
matter of the suit. belonged to that math. 


Under the Hindu Law, in case of 
dedication of property to an idol it is not 
necessary that dedication must be made 
in writing. Dedication can be made by 
an open, unreserved and unconditional 
expression of the decision to impart 
ownership in the property in the idol to 
which dedication is being made. There 
may be certain formalities attached to 
dedication of property either to an idol 
or to a math. but. it seems to me. what 
were considered to be the indispensable 
formalities, the performance of which 
could not be dispensed with for making 
a Sankalp and Utsarga at one time, have 
lost much of their rigour with the pas- 
sage of time, What has to be decided in 
every case, to my mind, fs whether the 
facts, evidence and material circum- 
stances of a case clearly establish that 
the- property which is said to be math 
property has in reality been dedicated 
to the math, even though some of the 
formalities. considered to be absolutely 
essential once have not been proved to 
have been actually performed. The ab- 
sence of proof of performance of such 
formalities. to my mind, by itself can- 
not and should not be treated to be a 
valid ground for holding that there has 
been no dedication even though the sur- 
rounding circumstances, the conduct of 
the persons concerned and the uses to 
which it was put unmistakably show that 
the property in question has at all mate- 
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tial times been treated and dealt an 
as belonging to the math itself and n 
to any individual. 


him or them for 





nand and Swami Atmavivekanand it is 
amply proved that the property at all 
relevant times. was used as math for the 
purposes of the math. I have. therefore. 


and in law math property. It is immate- 
rial that it was not so described in an 

particular document nor was any muta- 
tion effected in the name of the math in 
the records of the Municipality of Var-| . 
nasai. In my opinion the entry of the 
name of Swamy Atmavivekanand in the 
Municipal records was merely in his capa- 
city as a Mahant of the math which 
owned the property, that is. the Mahant 
was its ostensible owner and manager 
the real owner being the math itself. 


25. Alternatively, it was submitted 
that even if the land and buildings at 
Garwaghat, Varanasi were held to be 
math-property, the house in suit was the 
personal property of Swami Atmaviveka- 
nand. succession to which would be gov- 
erned by personal law and the property 
would be inherited by his personal heirs. 
Therefore, the plaintiff had no legal right 
to obtain any decree for possession over 
the house. It was urged that even though 
the house in question was acquired by 
Swami Atmavivekanand by the -utilisa- 
tion of the offerings made to him by his 
devotees, the house still would be his 
personal property, even if he had become 
a SanyasL 


26. Swami Atmavivenkanand be- 
fore becoming a follower of the Sant 
Mat was a Grihast with a family. From 
the evidence on the record it transpires 
that he became a devotee anda disciple of 
Swami Sarupanand and severed all con- 
nections, with his family. In course of 
time he was held in high esteem by the 
followers of the Sant Mat at Varanasi 
and other places and large offerings were 
made to him by the devotees. Swamf 
Sarupanand had nominated him to be his 
successor and after his death Swami 
Atmavivekanand did assume the office of 
Mahant of the math, There ig no evi-| 
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dence from which it can be reasonably 
inferred that he treated or set apart the 
offerings either in their entirety or some 
portion thereof as belonging to him per- 
sonally. On the contrary the evidence 
on record and the circumstances show 
that there was a complete blending of 
guch offerings with the funds of the 
Math and used for its purposes. There 
is also no reliable evidence to establish 
that the offerings which were made to 
him were made not for the purposes of 
the spiritual order or the fraternity but 
for his personal aggrandizement. Indeed, 
when a person renounces his family con- 
nections and takes to asceticism it would 
be difficult to hold that he would there- 
after start amassing wealth and property 
for his personal benefits or for the bene- 
fit of his family with which he had sever- 
ed his connection. Unless specifically 
proved to the contrary, under such cir~ 
cumstances it must be held that the af- 
ferings made to such a person were not 
offerings made to him personally for his 
personal benefit but had been made for 
the benefit of the math or the religious 
institution itself. In such a case. to my 
mind, the natural heirs of the persons 
concerned could have no claim to the pro- 
perty which the person came by in his 
capacity as the religious or spiritual 
leader. The house in suit must be held 
to be an accretion to the Math. 


27. There was considerable con« 
froversy as to whether the plaintiff being 
a Sudra could or could not be initiated 
Into Sanyasam. <A faint attempt was 
made on behalf of the plaintiff to show 
that he was not a Sudra, but belonged 


to the community of ‘“Yadubanshi 
Chhatrya”. I do not propose to enter into 
question. will proceed on the 


assumption that the plaintiff is a Sudra. 


28. The disqualification, if any. of 

a Sudra to enter into an order of 
Sanyasam or asceticism did not survive 
with the passage of time. This is clear 
from the fact that Sudra Maths came to 
be established in several places in India. 
This would have been impossible if the 
very orthodox and conservative inhibi- 
Hons prevailed under which a Sudra was 
debarred from entering into the order 
of Sanyasam. From a perusal of Mukher- 
qesi book referred to above and other 
oks on the subject it will be clear that 
In the Vedic Ages Sanyasam as such was 
unknown. It is clear that maths 
were also unknown. The asceticism re- 
cognised by Vedas and other religious 
texts was for those who adopted the life 
of mendicants. They were debarred from 
acquiring or holding property other than 
the barest minimum necessary for their 
sustenance. Therefore when maths came 
to be established presided over by a 
superior or Mahant, the law itself under- 
went a radical change because although 
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in most of the maths only Sanyasis were 
deemed to be qualified to hold the office 
of Mahant, the mahants were recognised 
as having in a large measure dominion 
and control over the math properties 
and the income therefrom. This position 
would be wholly inconsistent with, the 
rigorous life of a Sanyasi prescribed by 
ancient Hindu texts, 

29. In Golapchandra Sarkar Sastri’s 
Hindu Law (Eighth Edition) it has been 
observed at page 113 as follows:— 

“Twice-born and Sudras— The 
Smritis, which have thrust into promin- 
ence this system, divide men into two 
large classes, namely, the Sudras and the 
Twice-born. The study of the sacred 
literature forms the principle of this dis- 
tinction. They ordain that by birth all 
men are alike to Sudras, and the second 
birth depends on the study of the sacred 
literature”, 

Again at page 184 of the same book is to 
be found the following passage:— 

“According to the Smritis, every man 
is by birth a Sudra; it is by learning the 
sacred literature, that a man becomes 
twice-born. The privilege of studying 
the sacred literature is. no doubt, denied 
to the Sudras as well as to the females 
of the so-called twice-born classes. But 
the status of being twice-born depends 
on the acquisition of knowledge of the 
sacred literature. Manu ordains that a 
twice-born man shall abide with the pre- 
ceptor, and study the Vedas for thirty- 
six years or a half or a quarter of that . 
period or until knowledge of the same is 
acquired”. j 
The consequence of omitting to do the 
same, according to Manu, is that a twice- 
born man. who without studying the 
Vedas. applies diligent attention to any- 
thing else, soon falls even when living, 


together with _ his descendants. to the 


condition of a Sudra. The learned author 
has observed that the majority of the 
so-called twice-born classes have accord- 
ingly become long since reduced to the 
position of Sudras by reason of neglect- 
ing the study of the Vedas from genera- 
tion to generation. The learned author 
proceeds further to observe thus:— 


“There are, no doubt, some modern 
fabrications called Upa-puranas. and con- 
eocted for the purpose of avoiding the 
foregoing evil consequence propounded 
by the Smritis—which may say that the 
study of the Vedas for a long time is a 
practice which is to be eschewed in the 
Kali age and accordingly the farce 
of the Vedic study for a day or two is 
now made when the upanayana ceremony 
is nomi y performed, and fittingly 
called investiture with the sacred cord 
though it really meant commencement of 
the study of the Vedas, the literal im- 
port being taking (a boy and handing him 
over) to (a teacher of the Vedic litera- 
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ture). But these spurious books forged 
and thrust into prominence by the Pandits 
of the Mahomedan period for the benefit 
of the unlearned members of their class, 
cannot be regarded as any authority by 
a British Court of Justice. The Purans 
aad gion Upa-puranas are no autho- 
ty in la 


30. E ori- 
ginally every person was deemed to be 
born a Sudra and that it was by virtue 
of intensive study of Vedas that a person 
attained the status of a twice-born per- 
son. With the passage of time running 
into thousands of years. it is evident that 
the original hall-marks for ification 
of Sudras and twice-born people gradual- 
ly disappeared and degenerated into the 
rigid caste system based on birth My 
attempt here is only to show that ac- 
cording to our sacred texts it is not pos- 
sible to hold that a man by the sheer 

accident of being born as a Sudra would 
remain permanently disabled or disquali- 
fied from entering into the order of 
Sanyasam.. Assuming that such a dis- 
qualification attached to a Sudra by birth 
for many centuries before the attainment 
of freedom by our country in. 1947, if 
would, in my opinion, be taking a retro- 
grade step to give judicial sanction to 
the continuance of such disqualification 
or disability which had been imposed by: 
Pandits of the Mohemadan or even pre- 
mohemmadan period. In the e 
society it would almost be impossible to 
find a single individual.out of a million 
who, according to the. strictest formula- 
tion or tests prescribed by the Vedas or 
Smritis, can be accepted as a Brahmin, 


I have already mentioned above that 
from a reading of several commentaries 
and a number of reported decisions it ap- 
peared to me that the order of Sanyasam 
as such did not obtain In the Vedic ages. 
If thereafter a new order of Sanyasam as 
such was ` developed and recognised, a 
departure evidently had been made from 
the four-ashrams prescribed and recom- 
mended in the Vedic age. I have also 
mentioned that maths-as such came to 


be established by Sankaracharya and by. 


other religious and spiritual leaders 
thereafter: In this respect also, there- 
fore. there was a considerable departure 
from the Vedic precepts or ideals. If 
seems to me that all this was possible 
because the original sacred texts of the 
Hindus contain potentialities and genes for 


conception; evolution or adoption of new. 


but homogeneous ideas, tenets or cults. 
For this reason I dare say that the fold 
of Hinduism is wide and elastic enough 
to embrace and incorporate therein new 
ideas and orders which: are not wholly 
repugnant to the basic or fundamental 
_|eoncepts and ideologies of Hinduism. I 
would add there that, in my opinion, 
having regard to the various provisions 
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contained in Part IN of the Constitution, 
to wit Arts. 14, 15, 19(1)(f), 23, 25, 26, 28, 
29 and 30. it would be idle to say that 
the disqualifications or disabilities, attach- 
ed or deemed to be attached to a person 
by virtue of his birth in the particular 
ete e.g, Sudra.. conte or can con 
ue, 


I may refer to the decision of tha 
Supreme Court in Ishwardeo Narain Singh 
v. Smt. Kanta Devi, AIR 1954 SC 280 in 
which Arts. 19(1)(f}, 25 and 26 were held 
to apply to a Mahant and his rights, both 
secular and religious. To my mind, the 
changed and changing society accepted 
that even a Sudra could be a Sanyasi 
and by virtue of his spiritual or religious 
attainment held in universal esteem by 
Hindus. By way of example I may men- 
tion that Swami Vivekanand (Narendra 
Nath Dutta) who being a Kayastha, ac- . 
cording to the decision of the’ Calcutta 
High Court in Raj Commar. v. Bissessur, 
ILR 10 Cal 688 and Asita v. Nirode, 20 
Cal WN 901 = (ATR 1917 Cal 292), was- 
a Sudra, was initiated into the order of 
Sanyasam by no less a person than Para= 
mhans Ram Krishna and nominated as.. 
his chief disciple. It would be preposte- 
rous to say. in my opinion. that Swami 
Vivekanand having been born as a Sudra 
was inherently disqualified from entering 
the order Sanyasam. It is not necessary; 
to discuss this matter further. 

To sum up. my opinion is that even 
though as a result of custom, usage or 
practice or of sacramental precept Sudras 
might have been considered to be incap- 
able of entering into the order of 
Sanyasam at one time. such -disqualifica- 
tion ceased to exist long ago and can no 
longer be held to exist now. The sub- 
mission of the appellant, therefore. that 


. the plaintiff being a Sudra was legally 
` Incompetent to enter the order of Sanya- 


gam or to become mahant cannot be ac- 
cepted. 


31. In Dharmapuram v Virapan= 
diyam, (1899) ILR 22 Mad 302: Soma= 
suana v. Vaithilinga, ILR 40 Mad 846 

849 = (AIR 1918 Mad 794 (2)y 
Harish v. Atir, (1913) -ILR 40 Cal 545y_ 
Narsinhdas v. Khanderao, AIR 1922 Bom 
295; Lochan v. Adhar, 35 Ind Cas 630 =. 
(AIR 1917 Cal 231); and in certain cases Ï 
has been held that a Sudra cannot be 
Sanyasi. In the face of these rulings i 







the discrimina 


stitutional mandates embodied in Part 
of our Constitution: I also rely on the 
maxim Vox populi est vox Deo in 
port of my view. On this topic, a pasa 
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sage from Golapchandra Sastri’s book 
{supra) may also be aptly quoted. The 


learned author observed (at page 662) as 
follows:— 


“It has been held that a Sudra can- 
not become a Sanyasi or ascetic. This is 
undoubtedly the doctrine propounded in 
the Smritis. But the learned Judges have 
not taken into consideration the modern 
usages introduced by the Vaishnava and 
the Tantrika and other systems according 
to which a Sudra and even a non-Hindu 
such as Mohomedan may become a Hindu 
Sanyasi. There are many religious sects 
of ascetics among whom caste distinction 
is unknown, who accordingly initiate and 
admit sudras into their brotherhood if 
otherwise qualified. In esoteric Hinduism 
also. caste is individualistic not heredi- 
tary. it being determined by qualification 
and not by birth. The highest virtue 
taught by the Hindu religion is that a 
man should regard other persons and 
beings as his own self reproduced in 
ate as the same Supreme Soul pervades 

em ” 


32. The question next falling for 
consideration is whether the plaintiff and 
his two predecessors were not Hindu 
Sanyasis and, therefore. were not com- 
petent to assume or hold the office of 
Mahant. The finding of the court below 
on this point is in appellant’s favour. the 
reason given therefor being that the 
plaintiff failed to prove that he or his 
predecessors had performed Arma Sradh 
and uttered Pravesh Mantra as manda- 
torily prescribed by Hindu Law.. The 
factual part of the finding. viz the per- 
formance of the Sradh and the utterance 
of the Mantra. is binding in second ap- 
peal, but the conclusion drawn therefrom 
is one of law. I have generally consi- 
dered the legal aspect of the matter ear- 
lier in my judgment and expressed views 
on a broader hypothesis which might ap- 
pear to militate against Judicial prono- 
uncements which are binding on me. I 
have done so not in a spirit of defiance 
or impudence. My purpose was merely 
to indicate that the exigencies of the 
times and of the society sometimes de- 
mand. even from’ the judiciary. new. un- 
conventional and uninhibited approach to 
problems arising from impact of radical 
changes in the outlook of the people and 
the impact of changing standards or 
values in all important spheres of human 
activity. A Judge is very often helpless 
under such circumstances, He can inter- 
pret and expound the law and apply it as 
so interpreted and expounded judicially. 
It is not. however, given to him to make 
laws nor can he accede to a pressing or 
popular demand by resorting to a ruse 
under the garb of his role as interpreter 
of the law. But. if ever and when. an 
appropriate occasion arises. a Judge 
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should not, in my opinion, hesitate to cast 
away old and rusted moorings and ven- 
ture into new, and may be troubled, 
waters of interpretation of laws to find 
out whether the particular law in ques- 
tion is so certain or inflexible as to be 
incapable of being adapted to meet the 
demands of the changed or changing 
society. He must exercise utmost caution 










tion and duty as a Judge he must g 
ahead. else he must leave it to the legis- 
lature or to the competent court if con- 
fronted with judicial precedents binding 
on him. 


_ 33. In the instant case, after a 
review of the rulings noted below I do 
not find any insuperable difficulty in 
holding that the plaintiff and his two 
predecessors were not legally incompe- 
tent to hold the office of the Mahant of 
the Math in question: (1) Ramdhan Purl 
v. Dalmir Puri, (1910) 14 Cal WN 191; 
(2) Gouri v. Niadar, 18 Cal WN 59 = 
(ATR 1914 Cal 228); (3) Kandol Row v. 
Swamulavaru, 33 Mad LJ 63 = (AIR 1918 
Mad 402); (4) Goshain Shao Ghulam Puri 
v. Shiam Lal Bhagat, AIR 1928 AJ 257; 
(5) Baldeo Prasad v. Arya Priti Nidhi 
Sabha, ATR 1930 All 643; (6) Brahmadeo 
v. Ramanand, AIR 1933 Pat 70 and 
(7) Jagar Nath Gir v. Sher Bahadur 
Singh, AIR 1935 All 329. 


A reading of the judgments in the, 
above—noted cases will show that the 
various observations therein in regard to 
performance of Atma Sradh and other 
Tites (Prajapathiyesthj Viraja homam etc.) 
and the utterance of Pravesh Mantra etc. 
were made with reference to particular 
sects or categories of Sanyasis claiming 
to belong to a particular religious order orl. 
class of such order. or with reference to 
“Sanatan”. i.e. orthodox, Hindu Dharma. 
It is true that on cursory reading it would 
appear as if the observations formulate 
indispensible legal requirements of the 
Hindu law universally applicable to every 
(Hindu) ordained Sanyasi, but, upon. a 
careful analysis I have found that that is 
not so. The law as stated therein is gene- 
rally or usually, but not invariably. ap- 
plicable. In the absence of any proof 
that the followers of the Sant Math or the 
tenets of that Math required ofits Mahant 
that he must necessarily belong to the 
twice-born class of Hindu and be a 
Sanyasi who has been ordained as such 
strictly In accordance with all the rites 
and ceremonies mentioned in the afore- 
said cases, I am not prepared to hold that 
Swami Sarupanand and Swami Atma- 
vivekanand were legally incompetent to be 
Mahants of the Math or that the plaintiff 
is a person disqualified from assuming 
and holding that office. They did not in- 
flict themselves on the religious fraternity 
concerned nor had been foisted into 
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Mashantship against the will or in spite of 
the disapproval of its members. In my 
opinion, therefore, the plaintiff as bald ps 
the courts below, was entitled in 
capacity as the Mahant of the Math ae 
institute the sult for recovery of posses- 
sion of the house in suit, which was 
“rightly held by the trial court to appers 
tain to the Math |. 

34. Even if there be any room. for, 
doubt as to whether the plaintiff validly 
assumed and held the office of the 
Mahant of the Math, though I have none, 
I fully endorse the finding of the trial 
court that he in any event as the de facto 
Mahant wag entitled to sue for the res 
covery of the property. aspect of 
the matter appears to have escaped the 
notice of the lower appellate court. 


35. In view of all that has been 
stated hereinabove, the submissions made 
on behalf of the appellant about custom 
or usage are not of much importance, 
Even if the plaint suffered from omission 
of ae averments or lack of parti- 
culars, the appellant cannot be permitted 
to make capital out of it. The issues upon 
which the Dee went to trial fully and 
ered all the material points 


the same. In regard to paucity of evi- 
dence, it Is evident that there could not 
be a large number of instances inasmuch 
as Swami Sarupanand was the first 
Mahant, who was succeeded by his nomi- 
nated disciple Swami Atmavivekanand 
and the latter nominated his Chela, the 
plaintiff. as the next Mahant. Since the 
followers of the Sant Mat adopted a prac~ 
tice in accord with the prevailing custom 
and usage generally obtai in various 
other Maths. it was not necessary to 
prove such custom or usage indepen- 
dently by adducing evidence of numerous 
instances. In Raghubhushana v. Vidiava- 
ridhi, 34 Ind Cas 875 = (AIR 1917 Mad 
809), the two learned Judges of the 
Madras High Court observed (at p. 882) 
as follows:— 

“Ordinarily no doubt, the Court re- 
quires proof of at least more than one 
instance in which the alleged customary 
right has been exercised; but there da ho is no 
hard and fast rule to that effect. The 
usage or custom set up is not in anta- 
gonism to or in variance of any general 
rule of Hindu Law ........scsce0e In such a 
case the court would not insist upon such 
strict proof as when a custom or usage is 
set up in derogation of the general law”, 
I respectfully agree. The court below 
did not commit any legal error in siving 
eee eed oe 

In the result the appeal tails 
and i dismissed with costs. 
: Appeal dismissed. 


ER. L, Gulzart Lal v. R. C. Vinod Chand 


A.LE. 


AIR 1972 ALLAHABAD 284 (V 59 C 71) 
G. C. MATHUR AND A. K. KIRTY, JJ. 

Firm Roshak Lal Gulzari Lal and 
others, Applicants v. Firm Ramesh Chand 
ae aes Opposite Parties. 


vil Revn. No. 1146 of 1969, DJ- 
meta against order of Karan Lal 
Sharma, Munsif, Haveli, Aligarh, D/- 
4-2-1969, 


(A) Civil P. C. (1908), O. 21, R. 95 — 
Delivery of land in occupancy of judg- 
ment-debtor — Land in possession of per- 
gon under consolidation proceedings m-s 
Application not Jegally maintainable. 


An application made by decree 
holder auction-purchaser for amending 
the sale certificate substituting there« 
in the land allo to the judgment. 
debtor in consolidation proceedings in 
place of land which he owned and which 
was attached and sold in execution of the 
decree against him and which had been 
allotted to some other person having an 
independent right is not legally main- 
tainable. The prayer for delivery of pos« 
session of such land Is also incompetent. 
The executing Court has no jurisdiction 
to grant either of the two prayers. 

(Para 8} 

(B) Civil P. C. (1908). O. 21, R. 95 — 


Delivery: of land in occupancy of judg- 
ment-debtors — Application by decree- 


holder auction purchaser for amendment ` 


of sale certificate by substituting land 
allotted to fadgment-debtor in consolida- 
tion proceedings, in place of land auc- 
tioned — Section 49 of U. P. Consolida- 
tion of Holdings Act no bar — (X-Ref:— 
U. P. Consolidation of Holdings Act (5 of 
1954), S. 49)... (Para 7) 


(C) Civil P, C. (1908). O. 21, R. 95 — 
Delivery of land in occupancy of judg- 
ment debtor — Application by decree- 
bolder auction purchaser for delivery of 
possession of land allotted in consolida- 
tion proceeding to judgment debtor in 
place of land attached and sold — Whe- 
ther S. 49 of U. P. Consolidation of Hold- 
ings Act. bars jurisdiction of executing 
Court — Question left open — (X-Ref:— 
U. P. Consolidation of Holdings Act (5 of 
1954. S. 49). Quaere. (Para 7) 


(D) Civil P. C. (1908), O. 21, R. 95 — 
Delivery of Jand in occupancy of judg- 
ment-debtor — Application by decree- 
holder auction purchaser for delivery of 
possession of substituted land allotted in 
consolidation proceeding to judgment- 
debtor in place of land attached and sold 
— Whether, decree-holder having remedy 
of applying to appropriate consolidation 
authorities ander S. 12 ee U. P. Consoli- 
dation of Holdings Act, S. 49 bars such. 
application — Question left open — (X- 
Ref:— U. P. Consolidation of Holdings 
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Act (5 of 1954), S. 12, S. 49) — Quaere. | 
(Para 8) 
K. B. Garg. for Applicants; Ramesh 
B. N. L. Katiyar and Shyam 
Narain, for Opposite Party. 

KIRTY, J.:— K. B. Asthana, J. has 
referred this revision for decision by a 
Division Bench, because in his opinion it 
involves questions of law of sufficient im= 
portance, 

2. Firm Ram Chand Vinod Chand, 
the opposite party had filed a suit for 
recovery of some money against the ap- 
plicants. ‘This suit was decreed. 
decree-holder firm then applied for ex- 
ecution of the decree by attachment and 
sale of two plots of agricultural land 
numbered 237/2 and 929. The said plots 
were attached on 19-12-1961 and ulti- 
mately sold at an auction held on 3-3- 
1964. The decree-holders were the pur- 
chasers. The sale was confirmed on 44+ 
1964. Sale certificate was issued to the 
purchasers on 2-5-1967. The decree- 
bolders as purchasers filed an application 
in the executing court under Order XXI, 
Rule 95 read with Section 151 of the 
Code of Civil Procedure praying that 
possession be delivered over plot No. 1173 
(areg 2 bighas 4 biswas and 7 biswansis). 
after amendment of the sale certificate. 
Along with this application the original 
sale certificate issued to the decree- 
holders appears to have been filed In 
the application it was stated that in place 
of plot Nos, 237/2 and 929 which were 
attached and sold In execution proceed- 
ings plot No. 1173 had been allotted. to 
the judgment-debtors in consolidation 
proceedings. This application was op- 
posed by the present applicants Le the 
original judgment-debtors on_ the ground 
that the decree-holders’ application was 
not legally maintainable and that it was 
also barred by Section 49 of the U. P 
Consolidation of Holdings Act. It was 
asserted that the property which was 
attached and sold and in respect of which 
the sale certificate had been granted to 
the decree-bolders was the only property 
of which the decree-holders were entitl- 
ed to be given possession, It was also 
asserted that the decree-holders had no 
legal right to get the sale certificate am- 
ended or to obtain possession of plot 
No. 1173 and that their remedy, if any, 
could be by a regular suit in a competent 
court. This application has been allowed 
by the executing court, which has direct- 
ed the sale certificate to be amended by 
the substitution of plot No. 1173 in place 
of the two plots originally mentioned 
therein. The court has also ordered pos- 
session of the said plot to be delivered 
to the decree-holders. 


On behalf of the applicants it was 
urged that the executing court had no 
-jurisdiction either to make any amend- 
ment in the sale certificate duly issued to 
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the opposite parties on 2-4-67, or to order 
delivery of possession to the purchasers 
of any property other than the property 
which was sold in respect of which the 
Sale certificate wag issued. It was also 
contended that the application made by 
the opposite parties was barred by Sec- 
tion 49 of the U. P. Consolidation of 
Holdings Act 1953 (hereinafter referred 
to as the Act) and that the remedy of the 
decree-holder auction purchasers, if any. 
would be to make an application under 
Section 12 of the aforesaid Act or to in- 
stitute a regular suit in a competent 
court of law for such relief as they may 
be entitled to in the circumstances of the 
case. On the other hand, it was contend- 
ed on behalf of the opposite parties that 
in the consolidation proceedings plot 
No. 1173 was allotted to the applicants in 
lieu of and in substitution for the origi- 
nal plots numbered 237/2 & 929 of which 
they were owners. Since the property 
which was sold and purchased by ‘the 
decree-holders was substituted by an- 
other property the decree-holders were 
entitled to have the sale certificate cor- 
rected and also to have possession of 
such property delivered to them. These 
contentions require an examination of the 
relevant provisions of the Code of Civil 
Procedure Code (hereinafter referred to 
as the Code) concerning execution of 
decrees and, in particular, execution of 
decrees for the payment of money, as also 
of some provisions of the Act. 

3. Section 51 of the Code em- 
powers the executing court to order ex- 
ecution of the decree: 

(a) by delivery of any property speci- 
fically decreed; 


(b) by attachment and sale or by sale 
without attachment of any property; 

(c) by arrest and detention in prison; 

(d) by appointing a receiver; or 

(e) in such other manner as the 
nature of the relief granted may require. - 
The mode of execution in the instant case 
was by attachment and sale of two speci- 
fied plots of land of the judgment debtors. 
As required under Rule 13 of Order 21, 
the decree-holders had to and did specify 
the necessary particulars and the num- 
bers of the two plots in their application 
under Rule 11(2) of the Order for the 
execution of the decree. The Court ad- 
mitted the application and ordered the 
decree to be executed accordingly under 
Rule 17(4). In due course the two plots 
were attached as required and in the 
manner provided by Rule 54 Thereafter 
a proclamation was made of the intended 
sale under Rule 66(1). The sale pro~ 
clamation had to be and was drawn up 
in accordance with sub-rules (2), (3) and 
(4) of Rule 66. In it the necessary parti- 
culars of the two plots to be gold were 
specified as required by sub-rule (2), The 
proclamation was made and published in 
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the manner laid in Rule 67 and the two 
plots, attached and proclaimed to be sold, 
were sold on 3-3-1964 by public auction 
and purchased by the decree-holders. The 
sale was confirmed on 4-4-1964 under 
Rule 92. Under Rule 91; a purchaser has 
been given. a right to make an applica- 
tion to the Court to set aside the sale on 
the ground that the judgment debtor had 
no saleable interest in the property sold. 
No such application was made by the 
purchasers in the instant case either be- 
_ fore the confirmation of the sale or at any 
time thereafter. Indeed, it is not their 
case that judgment-debtors had no sale- 
able interest in the two plots. The sale 
having become absolute, the Court as re- 
quired under Rule 94 granted a certi- 
ficate to the purchasers specifying the 
property sold, viz. the two specified plots 
concerned, in Form No. 38 given in Ap- 
pendix E to the Code. Rule 95 of 
Order 21 of the Code provides as follows: 


‘Where the immoveable property sold 
is in the occupancy of the judgment- 
debtor or of some person on alf 
or of some person claiming under a title 
created by the judgment-debtor subse- 
quently to the attachment of such pro- 
perty and a certificate in respect thereof 
has been granted under R. 94, the Court 
shall. on the application of the purchaser, 
order delivery to be made by putting 
such purchaser or any person whom he 
may appoint to receive delivery on his 
behalf in possession of the property. and, 
if need be, by removing any person who 
refuses to vacate the same”, 


4. This rule makes it clear that 
Possession can be ordered to be delivered 
by the Court of the immovable property 
sold where such property is in the oc- 
cupation of the judgment debtor or of 
some person on or of some 
person claiming under a title created by 
the judgment debtor subsequently to the 
attachment of such property. 


5. From the provisions of the 
Code referred to in the foregoing para- 
graph, it will be clear that an executing 
court can cause only such immovable 
property to be attached, as are specified 
in the execution application by the 
decree-holder under Rule 11(2) read with 
Rule 13 of Order 21. and that only such 
property can be sold after the draw- 
ing up of the sale proclamation. It 
jis also equally clear that the sale of 
the property actually sold can be con- 
firmed and in respect of that property 
only can a sale certificate be granted 
under Rule 94. Under Rule 95, no other 
property can be ordered to be delivered 
to the purchaser. There does not exist 
any provision in the Code empowering 
the executing court to amend or alter the 
gale certificate except by way of correc- 
tion of clerical or accidental errors. It 
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has absolutely no power to direct or 
order substitution of an entirely different 
property for the property which had been 
actually attached and sold and in respect 
of which only the sale certificate could 
be and has been granted, 


6. On a sale being confirmed, the 
title to the property sold vests under 
Section 65 of the Code in the purchaser 
from the time when the property was 
sold and not from the time when the 
sale became absolute. In the instant 
case, there is no dispute that on the 
date of sale, the two plots in question 
belonged to the judgment debtors. The 
title to the two plots sold thus vested in 
the purchasers on and from the date of 
sale. Unfortunately, for the purchasers, 
however, in consequence of the proceed- 
ings under the Act. the two plots in ques- 
tion, it appears, came to be allotted to 
the chak of some other person and in 
Neu of the said two plots. some other 
plot was allotted to the chak of the judg- 
ment debtors. It is clear, therefore, that 
the person to whom these two plots were 
allotted in the consolidation pr 
neither was nor is in occupation of the 
same on behalf of the judgment-debtors 
nor does he claim under a title created 
by the judgment-debtors subsequently to 
the attachment of the two plots. It is 
evident, therefore, that the purchasers 
have no right under the Code to apply 
for delivery of the two plots in question 

them under Rule 95 of Order 21 of 
the Code nor has the executing court 
any jurisdiction to order delivery there- 
of to be made by the person to whom the 
plots have been allotted to the purcha- 
sers. After a careful scrutiny of all the 
material provisions of the Code. we have 
come to a definite conclusion that the 
application made by the decree-holder 
auction-purchasers for amending ‘the sale 
certificate by - substituting therein the 
plot allotted to the judgment-debtors in 
consolidation proceedings in place of the 
two plots which he owned and which 
were attached and sold in execution of 
the decree against them and which have 
been allotted to some other person having 
an independent right. was not legally 
maintainable. Equally, the prayer for 
delivery of possession of such plot was 
also incompetent. The executing court 
had no jurisdiction to grant either of. the 
two prayers made by the decree~holder-t 
auction-purchasers. 


7. The application made. by the 
decree~holder-auction-purchasers was op- 
posed by the judgment debtors also on 
the ground that it was barred by Sec- 
tion 49 of the Act. This section bars the 
exercise of jurisdiction by civil or re= 
venue courts to entertain any sult or pro« 
ceeding with respect to rights. to such 
land with respect to which a proceeding 
could or ought to have been taken under 
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the Act. In so far as the prayer of the 
decree~holder-auction-purchasers for am- 
endment of the sale certificate is con- 
cerned, obviously Section 49 could not 
be a bar. But in so far as delivery of 
the substituted or allegedly substituted 
property is concerned, apparently Seca 
tion 49 would bar the exercise of juris- 
diction by the executing court in that 
behalf. We do not. however. consider 
it necessary to express any definite or 
firm opinion on this point because in the 
view we have already taken in regard 
to the competence of the executing court 
under the code to entertain or grant the 
prayer made by the decree-holder-auc- 
tion-purchasers in the instant case, the 
question whether the bar under Sec. 49 
of the aforesaid Act applies or not does 
not really arises. 


8. In support of the contention 
that Section 49 of the Act barred the ap- 
plication of the decree-holder-auction- 
purchasers, the learned counsel for the 
applicants submitted that the remedy of 
the opposite parties, if any. was to make 
an application to the appropriate consoli- 
dation authority under Section 12 of the 
Act and that this being so, the bar under 
Section 49 applied. This proposition, al- 
though controverted by the learned coun 
sel for the opposite parties. prima facie, 
appears to us to be correct. We need not, 
however, express any definite opinion on 
this question also because as, already in~ 
dicated, this question also does not ap- 
propriately arise. For the same reason, 
we rafrain from expressing any opinion 
as to whether the opposite parties have 
any other remedy by way of a suit 
founded on the vesting of the title to the 
two plots in question In them on 3-3- 
1964. i 


8. In the result, the revision. is 
allowed and the order of the court below 
is set aside. The application made by 
the opposite parties in the executing court 
is dismissed. In the circumstances of the 
case. we direct the parties to bear their 
own costs, both in the court below as 


also in this Court, 
Revision allowed, 
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K. B. ASTHANA, J. 

Moorti Shree Behari Ji, Applicant v, 
Prem Das and others, Respondents. 

Civil Revn. No. 1516 of 1970. DJ- 
12-11-1971 against judgment and order of 
D. K. Agarwal, 1st Addl. Civil J. Meerut, 
3-8-1970. 

(A) Civil P. C. (1908), O. 33. Rule 4, 
Explanation — A deity can sue as a 
pauper. AIR 1963 Manipur 40 & AIR 
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1951 Punj 447, Dissented from; AIR 1959 
All 540 (FB). Followed. (Para 6) 
(B) Civil P. C. (1908), O. 33, R. 1 — 
Permission to sue as pauper — Relevant 
considerations. (Para 4) 
_ Where a person applies for permis- 
sion to sue as pauper on behalf of the 
deity the question whether he is com- 
petent to be next friend of deity is ir- 
relevant. (Para 4) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Manipur 40 (V 50) 
Radha Krishna Devata v. Natha- 


mal Mohta 
(1959) ATR 1959 All 540 (V-46)= 
1959 All LJ 398 (FB), Kundan 
Sugar Mills, Amroha v. Indian 
Sugar Syndicate Ltd. 5. 6 
(1951) ATR 1951 Punj 447 (V 38)= 
21 Com Cas 379, Associated 
Pictures Ltd. v. National Studios 
Lid. 5 
; Chand Kishore, for Applicant; K. C. 
Agarwal, for Respondent. 

ORDER:— I think the court below 
was in error in making an enquiry into 
the questions whether Balramdas through 
whom the deity as plaintiff sought per- 
Mission to sue in forma-pauperis was 
competent to represent the deity and 
whether the deity could maintain a suit 
against the Mahant. Such questions, in 
my opinion, cannot be enquired into 
under Order 33 of the C. P. Code. Tt 
was the duty of the learned Judge of the 
court below first to consider if the ap- 
plication of the deity for permission to 
sue in forma-pauperis could be rejected 
on any of the grounds mentioned in R. 5 
of O. 33, C. P. Code and if not then to 
make an enquiry whether the deity was 
possessed of sufficient means so as to pay 
fhe court-fees. 


2. The deity through Balramdas 
came before the court with the allega- 
tion, inter-alia, that Mahant Prem Das 
had been mismanaging the endowed pro- 
perties and had illegally alienated them 
to strangers. Mahant Prem Das and the 
transferees were impleaded as defend- 
ants. 

3. Mahant Prem Das filed an ob- 
fection against the application of the 
deity. Inter-alia, it was alleged that the 
deity under the law could not be declar- 
ed as pauper as it was not a natural per 
son and that it could -not sue the Mahant 
and the transferees through Balramdas 
who, in law, could not act the next friend, 
It was also alleged that the deity was 
possessed of sufficient property to enable 
it to pay court-fees. The learned Civil 
Judge allowed the objections and dismis~ 
sed the application of the deity for per- 
mission to sue in forma-pauperis without 
granting any time to the deity to pay the 
court-fees. 

4, The plaintiff In the proposed 
sult was the deity and not Balramdas. 
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On a reading of the plaint in the pro- 
posed suit it cannot be said that it does 
not disclose a cause of action in favour 
of the plaintiff deity for the reliefs claim- 
ed in the suit. The learned Civil Judge, 
to my mind, unnecessarily entered into 
the controversy whether Balramdas was 
competent to be next friend of the deity, 
while considering the application under 
Order 33 of the C. P. Code. would 
be a question which very properly could 
tbe agitated as defence to the suit after if 
was regi . An enquiry into such a 
question is not contemplated under O. 33 
of the C. i Code. 


coming to the conclusion 
that ne datty being a juristic person and 
not a natural person, was not competent 
to sue as a pauper under Order 33 of the 
C. P. C. the learned Judge of the Court 
below relied upon a decision of the Judi- 
cial Commissioner of Manipur in the case 
of Radha Krishna Devata v. Nathamal 
Mohta, ATR 1963 Manipur 40. The learn- 
ed Judicial Commissioner. as appears 
from the reported judgment, relied on a 
decision of the Punjab High Court in the 
case of Associated Pictures Ltd. v, 
National Studios Ltd., ATR 1951 Punj 447%. 
The Punjab High Court in that case has 
taken the view that under Order 33 only 
a natural person is contemplated by the 
Explanation to Rule 1 and a company 
incorporated under the Companies Ac®é 
not being a natural person would not be 
covered by the said Explanation. A Full 
Bench of our High Court in the case of 
Kundan Sugar Mills Amroha v. Indian 
Sugar Syndicate Ltd.. ATR 1959 All 540 
(FB) has taken the contrary view. It has 
held that a limited company can take 
advantage of the provisions of Order 33 
if it otherwise fulfils the necessary Tre- 
quirements. It is clear that the law as 
laid down by our High Court permits a 
furistic person also to take the benefit of 
Order 33 of C. P. Code, 


6. The question then that arises 
is why a deity who is furistic person and 
can sue or be sued through its Pujari, 
Shebait or any other person int 


_pecannot sue as a pauper? To my mind 


when an incorporated limited company 


has been held by this Court capable of 


sueing as a pauper, a fortiori it follows 
that a deity can also sue as a pauper. 
The learned Judge of the court below 
was in error in explaining away the Full 
- [Bench decision of this Court in the case 
of AIR 1959 All 540 (FB) (supra) on the 
observation that it related to a joint stock 
company, hence not applicable. The court 
below thus was in error in rejecting the 
application of the deity for that reason, 


7. There remains then the ques- 
tion whether the finding of the court 
below that the deity was possessed of sufi- 
cient means to pay the court fee is a 8nd- 
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Ing which cannot be set aside in the ex~ 
ercise of revisional jurisdiction. The 
learned Judge of the court below did not 
record a finding that the deity was in 
possession of any property yielding in- 
come. AN what hag been found is that 
there is some property endowed to the 
deity which is in possession and manage« 
ment of the defendant Mahant Prem Das. 
The learned Judge thought that the mere 
fact that the deity was not in possession 
of the property would not affect the 
merits and the delty would be disquali- 
fied from suing as pauper. The learned 
Judge did not record a finding as to the 
actual income which the property yield- 
ed. Be that as it may, from the record 
even it does not appear what were those 
properties which the defendant alleged 
were owned and po the deity. 
I think such a finding which is not de= 
finite or based on any relevant evidence 
cannot disqualify the deity from suing 
The poe Pages of the 


e permission 
sought by the deity for ganas the suit 
in forma-pauperis without recording a 
clear and definite finding acted ilegally 
and with material trregularity in the ex- 
ercise of his jurisdiction. 

8. It is unnecessary to observe 
fhat the question whether Balramdas 
could properly act as the next friend of 
the deity and the deity was_ ae to 
gue through him would remain . 
T to be raised and decided i in The 

t i 


9. For the reasons given above, I 
allow this revision. set aside the order 
of the court below and grant: permission 
to the deity to bring the suit in forma-= 
pauperis. I make no order for costs. 

i Revision allowed. 
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SATISH CHANDRA AND 
T. S. MISRA, JJ. 


Union of ie Appellant v. Bhagat 
Responden 


Second. Ad No. 446 of 1964. D/- 
5-11-1971 decree of Bipin 
Chandra. Addl. Civil J. Muzaffarnagar, 
D/- 19-10-1963. 

(A) Railways Act (1890), S. 77 
fore its amendment by Act 39 of 1961) —~ 

booked trafice — Notice under 
S. 77 must be served upon each Railway 
Administration which is sought to be 
made liable to pay compensation. AIR 
1962 SC 1879, Foll. (Para 6) 


(B) Railways Act (1890), 80 (be- 
fore its amendment by Act 39 s 1961) — 
Suits for compensation — Provision 
S. 80 is a substantive one. 
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The provision in Section 80 dealing 
with the liability of the Railway Admi- 
nistration is a provision relating to sub- 
stantive law and not one dealing with 
procedure of Courts. It has nothing to 
do with the manner or method of the in- 
stitution of the suit (Para 10) 

(C) Railways A he (1890), Section 80 
(after its amendment by Act 39 of 1961}— 
Suits for compensation — New provision 
after amendment deals with territorial 
jurisdiction of Courts. 


After the amendment of Section 80 _ 


by Act 39 of 1961. a new provision was 
added in regard to Courts where the suit 
may be instituted. The mew provision 
deals with the territorial jurisdiction of 
Courts to which Section 21, Civil P. © 
will apply which could not be made ap- 
plicable to suits governed by the un- 

amended Section 80 — (X-Ref:— Civil 
P. C. (1908), S. 21. (Para 10) 

(D) Railways Act (1890). S. 80 (as 
amended by Act 39 of 1961) — Amend- 
ment of S. 80 is not retrospective. 

When provisions such as old Sec. 80 
are substantive provisions, its amend- 
ment is not normally retrospective. The 
Amending Act 39 of 1961 provides that 
the amendment introduced by that Act 
would come into force from lst January 
1962. There is nothing else in the Am- 
ending Act from which it could be in- 
ferred that the amendments introduced 
were to operate retrospectively. Hence 
the amendments are not retrospective. 


(Para 11) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 All 530 (V_ 54), 
Prahlad Rai and Sons v, Union | 
of India 4. 13 
(1962) AIR 1962 SC 1879 (V 49), 
Jetmull Bhojraj v. D. H Railway 5 
(1953) AIR 1953 Assam 193 (V 40) 
= ILR (1953) 5 Assam 326 (FB), 
Chandra Mohan v. Union of 
India 4,13 

V. Swaroop. for Appellant K. C. 
Agarwal. for Respondent. 

SATISH CHANDRA, J.:— This is a 
defendant’s second appeal. It arises out 
of a suit for recovery of Rs. 1200/- 
ground of non-delivery of one bale out 
of a consignment consisting of three bales 
of cloth This consignment was booked 
at Ahmedabad Railway Station belonging 
to the Western Railway on 12th January. 
1961. for delivery at Muzaffarnagar. The 
goods were delivered to the plaintiff at 
Muzaffarnagar on 24th January, 1961. but 
the Railway Administration gave delivery 
of only 2 bales. One bale was not deliver- 
ed at all. It was alleged that this bale 
contained 160 Dhoti-Jodas worth Rupees 
1123.17 N. P. The plaintiff served a 
notice under Section 77 of the Indian 
Railways Act and Sec. 80. Civil P. C. 
on the General Manager, Northern Rall- 
way, New Delhi; and not evoking any 
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response, filed the present suit on 14th 
August, 1961. The plaint designated the 
defendant as Indian Union through the 
General Manager, Northern Railway, 
Headquarter Officer, New Delhi By an 
amendment the phrase: through the 
General Manager, Northern Railway was 
scored out. It appears that after the am- 
endment the plaintiff intended to sue the 
Union of India as the owner of the Wes- 
tern as well as the Northern Railways. 
2. The Union of India contested 
the suit on a variety of grounds which 
included that the notices were invalid. 
that there has been a violation of Sec- 
tion 60 of the Railways Act and pleaded 
that the suit was liable to be dismissed. 
It was alleged that the Western or the 
Northern Railways were not responsible 
because no loss took place while the goods 
were being carried by these Railway Ad- 
ministrations. The trial court dismissed 
the suit principally on the ground that 
the loss having occurred on the Central 
Railway, the destination Railway was not 
responsible to compensate the plaintiff. It 
held that the amendments introduced to 
Section 80. Civil P. C. by the Central 
Amending Act No. 39 of 1961 were not 
applicable because in the instant case the 
loss took place prior to the coming into 
force of the amendment. The notice was 
also served before that date and the suit 
was also instituted before the coming into 
pree of the Amendments on Ist January. 


3. The plaintiff went up in ap- 
peal and succeeded. The lower appellate 
court held that the court was entitled to 
take into consideration the changes in 
law during the course, of the pendency 
of the suit. Consequently. the amended 
Section 80 would be applicable. Under 
the amended section the destination Rail- 
way Administration as well as the one on 
which the loss took place were liable. 
The Union of India being the owner of 
all the Railway Administrations involved 
in the carriage of goods in the present 
case. the suit was liable to be decreed 
against the union of India. In the suit 
the plaintiff was liable to implead only 
the Union of India and as such the frame 
of the suit was not defective for not im- 
pleading the Central Railway as such. It 
held that the plaintiff has proved that ìt 
suffered loss to the extent of Rs. 1123.17 
N. P. and on these findings the appeal 
was allowed and the suit was decreed for 
that amount. 


4. When the second appeal came 
up for hearing before a learned single 
Judge it was urged on behalf of the 
plaintiff-respondent that the provisions of 
Section 80 of the Railways Act relate to 
territorial jurisdiction, i.e. the place of 
suing and, therefore, by virtue of Sec- 
tion 21, Civil P. C. the suit could not fail 
unless failure of justice was proved, Re- 
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liance was placed upon Chandra Mohan 
v. Union of India, AIR 1953 Assam 193 
(FB). The learned Judge agreed with 


this submission; but on behalf of the ap- ` 


pellant reliance was placed upon the case 
of Prahlad Rai & Sons v. Union of India, 
AIR 1967 All 530 in which another learn- 
ed single Judge of this Court expressed the 
opinion that the Railway administration 
other than the administration from where 
the goods were sent was Hable only if it 
is proved that the loss occurred while 
the goods were in transit on that parti- 
cular administration. The learned single 
Judge felt that the decision in P. Rai’s 

case required reconsideration and on that 
view he referred the case to a larger 
Bench, 

5. The principal question relates 
to the construction of Section 80 of the 
Railways Act. However, before we con- 
sider this question we may observe that 
the suit was not maintainable against the 
Western and Central Railways for lack of 
notice under Section 77 of the ways 
Act. Section 77 of the Railways Act pro- 
vided that a persons shall not be entitled 
to a refund or compensation for, : inter 
alla, non-delivery or short d 
goods unless he prefers a habe in writ- 
ing within six months from the date of 
the delivery of goods. Interpreting Sec- 
tion 77 as it stood prior to the Amen 
Act, 1961, the Supreme Court in Jetm 
-Bhojraj v. D. H. Railway, ATR 1962 SC 
1879 in paragraph 22, observed: : 

“Upon the language of Section 77 T% 
would appear that a notice thereunder 
must be given to every railway adminis 
tration against whom a suit is eventually 
filed. No such notice was given by the 
appellant to the G. I. P. Railway admi- 
nistrator or the E. L. Railway administra- 
tion or the B. A. Railway administration 
within six months of- booking the con- 
signment and therefore in so far as they 
are concerned the suit must be held to 
have been rightly dismissed”. 


6. It is thus clear that a. notice 
under Section 77 has to be served upon 
each Railway administration which is 
sought to be made liable to pay compen- 
sation. ‘In the present case the ‘notice 
under Section 77 was served 
Northern Railway alone. No such notice 
was served either on the Western Rail- 
way or the Central Railway. For this 
reason the suit was bound to fall against 
the Western and the Central Railways. 
It appears that in the statement under 
Order 10, Rule 2. Civil P. C. the plain- 
tiffs counsel stated that the plaintiff 
gives up his claim as against the Western 
Railway. The finding of fact recorded 
by both the courts below is that the loss 
in the present case occurred while the 
goods were in transit on the Central Rail- 
,way administration not the destination 
namely the Northern Railway. 
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on the. 


ALE, 


7. Section 80 of the Railways Ac$ 
was in the following terms before its 
amendment in 1961:— ; 

“80. Suit for compensation for injury 
fo through booked traffic ——~—— Not- 
withstanding anything in any agreement 
purporting to limit the Hability of a rall- 
way administration with respect to traffic 
while on the railway of another adminis- 
tration, a suit for compensation for loss 
of the life of, or personal injury to. a 
Passenger, or for loss, destruction or dete- 
rioration of animals or goods where the 
Passenger was or the animals or goods 
were booked through over the railways 
of two or more railway a ations, 
may be brought either against the rail- 
way administration from which the pas- 
senger obtained his pass or purchased his 
ticket or to which the animals or goods 
were delivered by the consignor. thereof, 
as the case may be, or against ‘the rail- 
way a ation on whose railway the 
ee injury destruction or deterioration 


8. The section was repealed and 
reenacted by the Amending Act of 196% 
as follows:— 

. “80. Suits for compensation— A suit 

Ror compensation for loss of the life of, 

injury to, a passenger or for 

tose destruction, damage, deterioration of 

non-delivery of animals or goods may be 
instituted,— 


(a) if the passenger was, or the ani- 
mals or goods were, booked from one 
station to another on the railway of the 
same railway administration. against that 
railway administration; 
the passenger was. or the ani- 
mals or goods were. booked through over 
the railway of two or more railway ad= 
aministrations. against the railway admi« 
nistration from which the passenger ob- 
tained his pass or pur d his ticke® 
oe wee eas oe eo 

elivered for carriage. as the case may. 
be. or against the railway administration 
on whose railway the destination station 
lies, or the loss, injury, destruction, 
damage or deterioration occurred; _ 

and. In either case, the suit may be 
Instituted in a Court having jurisdiction 
over the place at which the passenger 
obtained his pass or purchased his tickef 
or the animals or goods were delivered 
for carriage, as the case may. be, or over 
the place in which the destination station 
lies, or the loss, injury, destruction, 
damage or deterioration occurred”. 

9.. Sertion MY specie ee 4o Wilk 
Railway Administration is liable to pay 
compensation to a person for injury, loss 
etc.. viz, where goods are carried 
-more than one Railway administration. 
Under the old section the railway admi- 
nistration upon which the goods were 
booked or the railway administration 
‘where the loss, injury or destruction ote 
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curred alone were liable to pay compen- 
sation and a suit for compensation could 
be brought against them only. 


10. The destination Railway was 
not liable merely as such. After the am- 
endment of Section 80, the destination 
Railway . administration was also made 
liable. This provision dealing with the 
liability of the railway administration is, 
in our opinion, a provision relating to 
substantive law. It is not a provision 
dealing with procedure of Courts. It 
has nothing to do with the manner or 
method of the institution of the suit. 
After its amendment by the amending 
Act, 1961 a further provision? in the 
shape of the last paragraph of Sec. 80 
was added. Under it, provision was made 
in regard to courts where the suit may 
be instituted. This new provision may 
be held to be dealing with the terri- 
torial jurisdiction of courts to which Sec- 
tion 21, Civil P. C. may apply; but there 
was no such provision in the un-amend- 
ed Section 80. Section 21, Civil P. C. or 
the principle underlying, hence. could not 
be made applicable to suits which were 
governed by the unamended S, 80. 


1L We have seen that the old 
Section 80 was a substantive provision. 
Its amendment would normally be not 
retrospective. The Amending Act 39 of 
1861 provides that the amendment intro- 
duced by that Act would come into force 
from ist January, 1962. That would also 
show that the amendments made by that 
Act were not retrospective. There is 
nothing else in the Amending Act from 
which it could be inferred that the am- 
endments introduced in Section 80 were 
to operate retrospectively. 


12. In the present case the non= 
delivery took place on 24th January, 1961, 
The notices were served on the railway 
administration on 1st May, 1961, and the 
suit was instituted on 14th August. 1961. 
The amendments introduced in Sec. 80 
whereunder the Destination Railway be- 
came liable came into force on lst Janu- 
ary, 1962. This amendment being pros- 
pective would not govern the liability of 
the railway administration to pay com~ 
pensation to the plaintiff. 


13. The decision of the Full Bench 
In AIR 1953 Assam 193 only says that in 
the case of a railway administered 
the Government of a State, the sult could 
be brought against the Government of 
the State concerned. The manager of 
the railway administration need not be 
impleaded as a party. It was observed 
that the plaint must. on the face of it, 
state the cause of action as to how and 
in what capacity the State is sought to be 
made liable whether as owner of the 
railway to which the goods were con= 
signed, or as owner of the railway on 
which the loss occurred or both.. This 
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case does not hold that a claimant can 
get a decree’ by merely impleading the 
Union of India. The suit cannot succeed 
against the Union of India without the 
mentioned clarification, merely on the 
ground that the Union of India is the 
owner of every railway administration in- 
volved in the loss or injury. The learn- 
ed Single Judge in AIR 1967 All 530 
(supra) observed that the liability of the 
railway a tion other than the 
railway administration which received the 
goods, but through which the goods were 
to pass arises only when it is proved that 
the loss occurred on that particular ad- 
ministration. In our opinion. this deci- 
sion lays down correct law. 

14, The loss not having occurred 
on the Northern Railway and the rele- 
vant amendment of Section 80 not being 
retrospective, that railway administration 
could not be held liable merely because 
it was the destination railway. The suit 
against this railway administration was 
Hable to fail 

15. In the result the appeal suc- 
ceeds and is allowed. The decree is set 
aside and the suit is dismissed but in the 
circumstances of the case the parties may 
bear their own costs throughout. 

Appeal allowed. 
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R. B. MISRA, J. 

Raj Bali Singh, Petitioner v. The 
Deputy Director of Consolidation and 
others, Opposite Parties. 

Civil Misc. Writ No. 588 of 1969, D/- 
17-11-1971. 


(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 171 — 
Status of tenure-holder has to be deter- 
mined on the basis of his status immedia- 
tely preceding date of vesting. 


When under a compromise in an 
earlier suit a widow is given a life estate 
in respect of half share in the disputed 
property, she becomes a co-sharer or a 
co-tenant in the property and hence a 
co-Sirholder in the Sir or khudkasht 
plots and co-tenant in the fixed rate ten- 
ancy plots immediately preceding the 
date of vesting. Section 18 of the Act 
conferred a fresh right of Bhumidhar on 
such persons and as a Bhumidhar she is 
entitled to transfer the property as per- 
mitted by the Act and after her death 
devolution will take place according to 
provisions of Section 171 of the Act, 1969 
All WR (HC) 668 & 1966 RD 92 (All), 
Followed — (X-Ref:—- Zamindari and 
Land Reforms Act (1 of 1951). S. 18). 

(Paras 20 and 21) 

(B) Constitution of India, Art. 226 


LO/AP/G313/71/DGB 


202 All, 


— Writ petition — High Court not to 
interfere with finding of fact unless bas- 
ed on either no evidence or inadmissible 
evidence or on misreading of evidence in 
ignorance of material evidence. 

Where in respect of a question whe- 
ther petitioner was son of S the lower 
court discarded all documentary evi- 
dence such as birth register. Kutumb 
register, School Leaving Certificate and 
also the deposition of witness that there 
was no other person in the village named 
S to whom a son was born. 

Held the court committed a ‘grave 
error in discarding the evidence and the 
High Court could interfere. AIR 1964 
SC 477, Foll; AIR 1960 SC 1168. Dist. 

(Paras 24, 26 and 36) 

(C) Evidence Act (1872), S. 32 — A 
witness though alive, not produced before 
the Court — His previous statement made 
in another. proceeding cannot be relied 
upon. AIR 1964 SC 719, Foll; AIR 1957 
All 1 (FB), Dist. (Para 29) 

(D) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951). S. 209 — 
Suit for possession — Section 209 has no 
application among co-tenure holders — 
(X-Ref:— Section 210). 

Section 209 has no application among 
co-tenure-holders and consequently Sec- 


tion 210 which is dependent on Sec. 209° 


does not have any application. Hence 
in order to mature title by adverse pos- 
session it is necessary to prove that the 
adverse possession has the characteristics 
of adequacy. continuity and. excusive- 
ness. 1968 All: LJ 1108; 1971 SCC 28, 
Followed. (Para 41) 
Cases Referred: Chronological Paras 
(1971) ATR 1971 SC 1337 (V 58)= 
. (1971) 2 SCC 28, Shambhu Prasad 

Singh v. Smt. Phool Kumari 41 
(1969) ATR 1969 SC 983 (V 56)= 

1969 Lab IC 1380, Central Bank © 

of India Ltd. v. Prakash Chand 


Jain 

(1969) ATR 1969 AN 526 (V 56)= 
1968 All LJ 1108, Ram Awalamb 

. v. Jata Shankar 
(1969) 1969 All WR (HC) 668 = 
1969 All LJ 764, Munna Singh v. 
Dy. Director of Consolidation 

(1966) 1966 RD 92 (All), Rajendra 
Prasad v. Joint Director of Con- 
solidation 

(1964) AIR 1964 SC 477 (V 51)= 
1964-5 SCR 64. Syed Yaqub v, 
K. S. Radha Krishna 

(1964) AIR 1964 SC 719 (V ue 
1964-3 SCR 506. Khardah Co. 
Ltd. v, Their Workmen 

(1960) AIR 1960 SC 1168 (V 47), 
ee Devi v.  Bachittar - 


Sin: 

(1957), AIR 1957 AN 1 (V 44) = 
1957 All LJ 350 (FB), Ajodhya 
Prasad Bhargava v, Bhawani 
Shankar Bhargava 


z 8 & BR B 8 E 
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S. N. Kakkar. Shridhar and Senne 
Rai, for Petitioner, R. P. Pandey, C. S. P. 
Singh, Shiv Shankar . Pandey and Stand- 
ing Counsel, for Respondents. 

E. B. MISBA, J.:— This ts a peti- 
tion under Art. 226 of the Constitution 
ee out of a consolidation matter. 


The dispute between the pars 
ties Pigs to a large number of Khatas 
spread over in a number of villages, 
namely, Khata No. 10 of village Maha- 
raura. Khatas Nos. 7 and 8 of village 
Deori. Khata No. 42 of village Nibi 
Gaharwar, Khata No. 6 of village Ram- 
patti Kalan. Khata No. 7 of village Ram~" 
patti Khurd. Khata No. 31 of village Rani 
Chak, Khatas Nos. 5 and 18 of village 
Chhilpi and Khata No. 11 of village Rama 

chak. The plots in dispute are either 
the Sir, the Khudkasht or the fixed-rate, 
tenancy plots, comprising a very subs 
stantial area in hundreds of acres. 


3. The property in dispute at one 
time belonged to Ram Padarath and his 
brother Dhadh. Ram Padarath died leav- 
ing behind Smt. Batasi Kunwar as his 
widow and Smt, Patiraj Kunwar as his 
daughter; while Dhadh died leaving 
behind his widow Smt Parmeshwara, 
Padarath’s daughter Smt. Patiraj Kunwar 
was married to Sankatha Singh. As the 
property in dispute is a substantial one, 
there seems to have been a scramble for 
the same among the various competitive 
claimar and- a number of litigations 
having great bearing on the present case 
were fought out between the parties af 
various stages. 


4, To start with. there was a 
mutation proceeding in the year 1929 on 
the death of Smt. Parmeshwara. widow 
of Dhadh. Smt Patiraj Kunwar wanted 
her name to be mutated, while Chandrika 
Singh and others (respondents Nos. 4 to 
34) wanted their own names to be mutat- 
ed as distant collaterals of Ram Padarath, 
the father of Smt. Patiraj Kunwar. That 
proceeding culminated into a compromise 
between Smt. Patiraj Kunwar and res- 
pondents Nos. 4 to 34. Then there was 
a civil suit (No. 3 of 1940) between Smt. 
Patiraj Kunwar and respondents Nos. 4 
to 34 Im that suit certain arbitrators 
were appointed by the parties who gave 
their award. On the basis of the award 
given by the Arbitrators a -compromise 
application was filed by the parties. and 
the suit was decided by the Munsif in 
terms’ of that compromise. Under the 
compromise Smt. Patiraj Kunwar was 
given half share in the property with a 
life interest. The third litigation was a 
redemption suit (No. 21 of 1949) under 
Section 12 of the Agriculturists Relief 
Act filed by respondents Nos. 4 to 34 or 
their predecessors against respondents 
Nos. 35 to 54. impleading Smt. Patiraj 
Kunwar also as a defendant, Respond-« 


1972 


ents Nos. 4 to 34 had in that suit claim- 
ed to be the heirs and legal representa- 
tives of the original mortgagor along 
with Smt. Patiraj Kunwar, and on that 
basis they had sought the redemption of 
the mortgage. That suit was dismissed 
by the Additional Civil Judge on 28th 
December: 1951 on the finding that the 
plaintiffs (respondents Nos. 4 to 34) had 
failed to prove that they were the heirs 
of the original mortgagor or that they 
were entitled to sue for redemption. Res- 
pondents Nos. 4 to 34 preferred an appeal 
against the judgment and decree of the 
Additional Civil Judge. but during the 
pendency of the appeal before the Addi- 
tional District Judge they filed an ap- 
plication for permission to withdraw from 
the suit with liberty to fille a fresh suit. 
The Additional District Judge allowed 
that application with the following order 
on 17-8-1962:— 

“I allow the appeal to be withdrawn 
with permission to file another suit sub- 
ject to the appellant paying half .the 
costs of the appeal within 3 months. The 
counsel for the respondent is agreeable 
to this order”. 


The next litigation between the parties 
was Suit No, 440 of 1950 filed by Smt. 
Patiraj Kunwar against respondents Nos. 
4 to 34 for recovery of profits to the ex- 
tent of her half share on the allegation 
that respondents Nos. 4 to 34 had been 
in possession of her share. The last liti- 
gation in the serles was again a mutation 
case started in the year 1966 on the death 
of Smt. Patiraj Kunwar. In that pro- 
ceeding Rajbali Singh, the petitioner 
sought mutation in place of Smt. Patiraj 
Kunwar as her son. while respondents 
Nos. 4 to 34 claimed mutation as the re- 
versioners of Smt. Patiraj Kunwar’s 
father. The Tahsildar, however, refused 
tc mutate the name of the petitioner on 
the ground that he was not the son of 
Patiraj Kunwar. 

5. When the vilage in question 
were brought under consolidation opera- 
tions. Smt. Patiraj Kunwar and respond- 
ents Nos. 4 to 34 were recorded as 
Bhumidhars over-all the Khatas except 
Khata No. 11 of village Ram Chak, which 
was recorded in the names of respondents 
Nos. 35 to 54 in class 7 of Part II of the 
Khatauni as Asamis. Four sets of ob- 
ieckiens were filed under Section 9 of the 

U. P. Consolidation of Holdings Act: 
@) Rajbali Singh petitioner through his 
agent Vishwanath Singh filed an objection 
claiming to be the sole tenure-holder of 
the disputed property as son of Smt. 


Patiraj Kunwar and prayed for the ex-. 


punction of the names of (i) respondents 
-Nos. 35 to 54 from Khata No. 11 of village 
Ram Chak on the ground that the mort- 
gage in thelr favour had come to an end, 
and (ii) of respondents Nos. 4 to 34 from 
the rest of the Khatas in dispute. (O) 
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Chandrika Singh and others, respondents 
Nos, 4.to 34 in their objection claimed 
to be the sole tenure-holders of the 
disputed Khatas on the allegation that 
the petitioner was not the son of 
Kunwar (i.e. wife of 
but was the son of 
Vishwanath Singh, the brother of 
Sankatha Singh. They also denied the 
right and title of respondents Nos. 35 to 
54 over Khata-No. 11 on the ground that 
they had lost their right as mortgagees 
after the date of vesting. They accord- 
ingly prayed for the expunction of the 
names of Smt. Patiraj Kunwar and of 
respondents Nos. 35 to 54. (1) Bal- 
krishna and others (respondents Nos. 35 
to 54) in their objection claimed to be the 
Sirdars of the plots pertaining to Khata 
No. 11 of village Ram Chak, and alleged 
that even after the date of vesting they 
continued in possession and thus acquir- 
ed the rights of a Sirdar under Sec. 210, 
U. P. Zamindari Abolition and Land Re- 
forms Act. (IV) Sankatha Singh res- 
pondent No. 55 filed his objection much 
beyond the prescribed period. He claim- 
ed as the legal heir of his deceased wife 
Smt.. Patiraj Kunwar in case the peti- 
tioner was not held to be the heir of 
Smt. Patiraj Kunwar. 

8. All the objections were dispos- 
ed of by the Consolidation Officer on 20th 
May, 1967 by a common judgment. and 
arrived at the following findings:— 

(i) That Raj Bali Singh. the peti- 
tioner. was not the son of Smt. Patiraj 
Kunwar; 

(ii) That Chandrika Singh and others 
(respondents Nos. 4 to 34) were the sole 
tenure-holders of the land in dispute; 

(iii) That Smt. Patirai Kunwar was 
not the absolute Bhumidhar of the plots 
in dispute; 

fiv) That Balkrishna and others (res- 
pondents Nos. 35 to 54) were only Asamis 
and not Sirdars; and 

(v) That Sankatha Singh (respondent 
No. 55) could not inherit the property as 
heir of Smt. Patiraj Kunwar because she 
had only a life interest in the property. 
On these findings the Consolidation Offi- 
cer dismissed the objections of (i) the 
petitioner, (ii) respondents Nos. 35 to 54, 
and (iii) respondent No. 55. but allowed 
that of respondents Nos. 4 to 34. holding 
them to be the sole tenure-holders and 
ordering their names to be retained. 

7. Against the order of the Cons 
solidation Officer a number of appeals 
were preferred by the petitioner, by res- 
pondents Nos, 35 to 54 and also by res- 
pondent No. 55. The appeals filed by 
respondents Nos. 35 to 54 were dismissed 
by the Settlement Officer (Consolidation) 
on the ground that their status was only 
that of Asami and not of Sirdar. He also 
dismissed the appeals of respondent No. 55, 
but allowed those of the petitioner hold- 
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Ing him to be the son of Smt. Patiraj 
Kunwar. He accordingly directed the 
expunction of the names of the recorded 
tenure-holders and ordered the name of 
the petitioner to be entered in place of 
the deceased Smt. Patiraj Kunwar. 

: 8. Against the order of the Settle- 
ment Officer (Consolidation), dated 8th 
January. 1968, a number of revisions 
were filed by respondents Nos. 4 to 34, 
as also by respondents Nos: 35 to 54. But 
Sankatha Singh submitted to the order 
and did not file any revision. The Deputy 
Director of Consolidation in his turn dis- 
missed the revisions filed by respondents 
Nos. 35 to 54, and allowed the revisions 
of respondents. Nos. 4 to 34 by his order 
dated 25th January, 1969. He held that 


- the petitioner was not the son of Smt, 


Patiraj Kunwar; that Smt. Patiraj Kun< 
war had only a life interest in the pro- 
perty in dispute by virtue of the coma 
promise entered into: between her and 
respondents Nos. 4 to 34 in the mutation 
proceeding of 1929 and in Suit No. 3 of 
1940; and that Chandrika Singh and 
others (respondents Nos. 4 to 34) were 
the revisioners of the father of Smt. 
Patiraj Kunwar. He further found that 
Smt. Patiraj Kunwar was not the Bhumi- 
dhar aftér the date of vesting. and ac- 
cording to the personal law, -which would 
be applicable in the case, in respect of 
the Sir Khudkasht and the fixed rate ten- 
ancy plots Smt. Patiraj Kunwar was not 
the heir of her father Ram Padarath; 
and that her name was recorded as a co- 
tenureholder by virtue of the compro- 
mise decree between the parties, there« 
fore, she did not become a Bhumidhar 
after the date of vesting and no question 
of her succession arose after her death. 
The Deputy Director further found that 
Smt. Patiraj Kunwar, in any case. lost 
her right as a co-Bhumidhar as she was 
ousted by respondents Nos. 4 to 34 as 
far back as in 1950. 

9. Rajbali Singh petitioner now 
challenges the order of the Deputy Dir- 
ector of Consolidation by the present writ 
petition. 


10. Sri Shanti Bhushan. appearing 
for the petitioner. advanced lengthy argu- 
ments to prove that the Deputy Director 
of Consolidation was biased against the 
petitioner. He sought to demonstrate it 
by a reference to the order-sheet dated 
25th January, 
Deputy Director in revision. The revi- 
sions were heard on 24th January 1969 
and 25th January, 1969. was fixed by the 
Deputy Director for delivery of judg- 
ment. According to the petitioner, the 
judgment was, however, not delivered on 
25th January although the order sheet 
dated 25th January, 1969 reads:— 

“For reasons given separately In.the 
typed judgment, all’the revision appli- 
cations filed by Chandrika Singh 
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1969 recorded by the ` 


are 


“ALE 


allowed and the revision applications filed 
by Balkrishna and others are dismiss 
and order passed by the S. O. C. is set 
ade ane ae order passed by the C. O. is 
up. aes Ps 


1L In paragraph 10 of the peti- 
Hon a serious allegation has been made 
against the Deputy Director. It is aver- 
red that the petitioner learnt on 25th 
January, 1969 that the original -Judgment 
written out had been destroyed and a 
new-judgment was being prepared and 
he accordingly forthwith requested his 
counsel to make an application for inspec- 
tion of the record, which was done. In 
paragraph 11 it has been averred that on 
inspection by the counsel it was revealed 
that the judgment was not traceable in 
the. file, and an endorsement to that 
effect was made on the inspection appli- 
cation. Great hue and cry was made on 
behalf of the petitioner, and a telegram 
was sent to the Consolidation Commis-~ 
sioner regarding the state of affairs, and 
on 27th January. 1969 another inspection 
of the record was made: but the judg- 
ment was not found in the record even 
on that date. A complaint was made 
about the matter to the Additional Dis- 
trict Magistrate-cum-District Deputy 
Director of . Consolidation. and at long 
last when the petitioner again applied 
for a copy of the judgment on ist Febru- 
ary, 1969, the certified copy was deliver- 
ed to the petitioner’s counsel on 14th 
February, 1969. i 
> 12, On the basis of these allega+ 
dons if Is contended by Sri Shantf 
Bhushan that it was rather impossible 
for the Judgment to have been dictated, 


. transcribed’ and also delivered in one day 


on 25th January, when the arguments 
concluded in the case at 7 p.m. ón 24th 
January, : ; e 
13. © The Deputy Director of Con- | 
solidation has filed a detailed counter- 
affidavit showing how the judgment was 
delivered on 25th. He has averred in his 
counter-affidavit that- the Commissioner ` 
of Consolidation, U. P. assigns duties to 
the various Deputy Directors of. Consoli- 
dation. .As arrears had accumulated: in 
the district of Mirzapur, the Commis- 
sioner of Consolidation directed him to 
dispose of the pending revisions. at 
Mirzapur. According to the tour pro~- 
gramme fixed by the Commissioner of 
Consolidation, the, last working day of 
his stay at Mirzapur was 25th January, 
1969. On 26th January he was required 
to be present at the Headquarters at 
Lucknow to participate in the Republic 
Day celebrations and thereafter he was 
required to visit Gonda to dispose of the 
pending revisions there. The hearing of- 
the revisions concluded at about 7 p.m. 
on 24th January. 1969. As he had only 
one day at his disposal, he fixed 25th 
January, 1969 for delivery of judgment 
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in the revisions. In paragraph 12 of his 
counter-affidavit he had averred that on 
25th January. 1969 he read out the opera- 
tive portion of the judgment and. also 
noted down the gist thereof in his own 
hand on the order-sheet. That order- 
sheet. according to his recollection, was 
also signed by the counsel for both the 
parties. The Deputy Director has cate- 
gorically denied the allegations made 
against him in the petition and has also 
explained why the judgment was not 
found on the record. In paragraph 15 
he thas said that the judgment as typed 
by the stenographer contained several 
typographical and other mistakes, and 
the judgment being a lengthy one could 
not be corrected and re-typed during the 
course of the day. Therefore, after read- 
ing out the operative portion of the judg- 
ment ‘and recording a note regarding the 
order on the order-sheet in his own 
handwriting. he took the judgment which 
was thereafter sent by him through a 
special messenger to Mirzapur and was 
received by the clerk of the Court at 
Mirzapur on 29th January. 1960, accord- 
ing to the averments made in paragraph 
16 of his counter-affidavit. ; 

14, Sri Shanti Bhushan urged thaf 
the explanation given by the Deputy 
Director at the face of it appears to be 
incorrect inasmuch as too many typogra- 
phical mistakes do not appear in the cor- 
rected judgment. I have looked into the 
judgment and I find that there were some 
typographical mistakes in the judgment. 
It required revision and correction. In 
view of the special circumstances nar- 
rated by the Deputy Director and in view 
of the short time at his disposal there 
was no option for him but to take the 
judgment with him for revision and re- 
ctification of the typographical mistakes. 
The petitioner’s argument about bias can- 
not, therefore. be accented. 


Š 15. The next point urged by Sri 
Shanti Bhushan is that the finding rex 
corded by the Additional Civil Judge in 
the redemption suit (No. 21 of 1949) was 
binding on respondents Nos. 4 to 34. and 
it would operate as res judicata in the 
case. In this view of the matter accord- 
ing to him, it was not open to the Deputy 
Director to have recorded a finding con» 
trary. to the one recorded by the Addi- 
tional Civil Judge in Suit No. 21 of 1949. 

16. It may be recalled that Suit 
No, 21 of 1949 was a suit for ee 
filed under Section 12 of the U. Agri- 
culturists Relief Act by Boer is Nos. 
4 to 34 against respondents Nos. 35 to 54 
impleading Smt. Patirai Kunwar also as 
a defendant, and the Additional Civil 
Judge had dismissed that suit on the 
ground that respondents Nos. 4 to 34 fle 
the plaintiffs of that suit) had failed to 

„prove that they were the heirs of the 
original mortgagor and as such they were 


R. B. Singh v. Dy. Director, Consolidation 


[Prs. 13-17] All, 295 


not entitled to redeem the property. 
Thereupon respondents Nos. 4 to 34 gone 
in appeal, and while the appeal was 
pending before the Additional District 
Judge they moved an application for pera 

ion to withdraw from the suit with 
liberty to file a fresh suit. The applica- 
tion was allowed by the Additional Dis- 
trict Judge on 17th: August, 1962. and 
bis order has already been quoted in the 
earlier part of the judgment while enu- 
merating the previous litigations between 
the . parties. Much stress was laid by 
the counsel for the parties on the con- 
struction of the order of the Additional 
District Judge dated 17th August, 1962. 
While the petitioner’s counsel urged that 
the Additional District Judge allowed 
merely the withdrawal of the appeal and 
not of the suit, Sri V. P. a, appear- 
fing for the respondents. contended that 
the word “appeal in the order of the 
Additional District Judge was mistake for 
the word “suit”, and what the Additional 
District Judge permitted was the with- 
drawal of the suit itself and not only 
appeal. 


17. The order of the Additional 
District Judge is not elegant But it is 
not for this Court or for the consolida- 
tion authorities to sit in judgment over 
that order. The order has to be con- 
strued as it is and not as it ought to be. 
It is to be seen whether a plausible mean- 
ing can be given to the order. It has to 
be read as a whole. It would be noticed 
that the first part of the order refers to 
the withdrawal of the “appeal”. yet the 
latter part gives permission to file a 
fresh suit. If the Additional District 
Judge had intended only to permit the 
withdrawal of the appeal Tan the 
judgment and decree of the trial urt 
intact, there could have been no sense in 
his granting permission for the filing of 
a fresh suit. The order, therefore. taken 
as a whole must mean that the permis- 
sion gramted by the Additional District 
Judge was for the withdrawal of the suit 
itself with liberty to fle a fresh suit, 
There may: arise a question as to why he 
used the word appeal instead of suit in 
the earlier part of his order. But we 
have to remember that the suit had ala 
ready culminated into a decree. and the 
judgment and the decree were challengs 
ed in appeal before the Additional Dis- 


‘trict Judge. In all probability. therefore, 


the suit, in the opinion of the Additional 
District Judge, was pending before him 
only in the form of appeal and for that 
reason. he used the word appeal instead 
of the word suit in his order granting tha 
application, This view finds corrobora- 
tion also from the fact that the appel-+ 
lants in that case had prayed not for 
withdrawing themselves from the “ap- 
peal” but from the ‘suit’, and the Courf 
would be deemed to have passed tha 
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order as prayed. Furthermore. if ! the 
order of the Additional District Judge 
is capable of two interpretations equally 
plausible. and the Deputy Director of 
Consolidation chose to accept one. it can- 
not be said that there is a manifest error 
$o his order on that account. In this 
view of the matter the rigour of the find- 
ing given in Suit No. 21 of 1949 is wiped 
off because respondents Nos. 4 to 34 had 
been granted permission to file a fresh 
suit. The Deputy Director of Consolida- 
tion was quite justified in coming to his 
own independent conclusion on the ques- 
tion whether respondents Nos. 4 to 34 
were or were not the heirs of the origi- 
nal mortgagor. I find no force in this 
contention of the petitioner.as well. 


18. The next point of importance 
for consideration in thig case is about 
the status of Smt. Patiraj Kunwar after 
the date of vesting. It was argued for 
the petitioner that in spite of the com- 
promise entered into between Smt. Pati- 
taj Kunwar on the one hand and res- 
pondents Nos. 4 to 34 on the other in the 
earlier mutation proceeding of 1929 and 
fa Suit e 3 of 1940 confering on her 
only half share in the property with a 
life interest, Smt. Patiraj Kunwar be- 
came the Bhumidhar of the plots in dis- 
pute after the advent of the U. P. Zamin- 
dari Abolition and Land Reforms Act as 
_new rights had been created by the 
statute in favour of tenure-holders. 

19. This argument was. advanced 
before the Deputy Director as well but it 
was repelled on the ground that. accord- 
ing to the personal law applicable to her, 
she could not inherit the Sir and fixed- 
rate tenancy plots prior to the date of 
vesting. and her name was recorded as a 
co-tenant merely by virtue of the com- 
promise entered into between her and 
respondents Nos. 4 to 34 giving her only 
a life interest. She could not, therefore, 
become a Bhumidhar after the date of 
vesting and, consequently there was no 
question of the petitioner inheriting the 
property even as Smt. Patiraj Kunwar’s 
gon. l 

20. While advancing the same 
argument before this Court, Sri Shanti 
Bhushan relied upon the case of Munna 
Singh v. Dy. Director of Consolidation, 
1969 All WR (HC) 668. In that case 
while construing Sections 171 and 172(i) 
and (ii) of the U. P. Zamindari 
and Land Reforms Act, a Division Benck 
of this Court held thus:— ; 

“The relevant date tor determining 
the capacity of the Bhumidhar as. a life- 
estatetholder or as an absolute holder 


is not the date of the death of the Bhumi- - 


dhar. The relevant date is the date im- 
mediately preceding the date of vesting. 

appears from a plain reading of the 
section. On the date of the death of a 
Bhumidhar, which was bound to be 1-7- 


— 
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1952 : or: some date thereafter., the per- 
sonal law would not be applicable to any 
holding and no question can arise of 
determining whether, on such date, 
under the personal law, the Bhumidhar 
was entitled to a life estate or to an 
absolute estate. For determining whe- 
ther sub-clause (i) or sub-clause (ii) ap- 
plies, it has to be determined whether. 
the Bhumidhar held the holding. on the 
date immediately preceding the date of 
Se etre eerere Gn Re A BS í 


When the widow held a life estate 
in the Sir and Khudkasht plot before the 
date of vesting, it is sub-clause (i) which 
is applicable and not sub-clause fii)”. > 
Tt is evident from the above case that 
the status of a tenure-holder would have 
to be determined after the date of vest- 
ing on the basis of his or her status on 
the date immediately preceding the date 
of vesting. Under the compromise in the 
earlier suit referred to above Smt. Pati- 
raj Kunwar was given a life estate in 
Tespect of half share in the disputed pro- 
perty and on that account she became a 
co-sharer or a co-tenant in the property. 
Therefore, to all intents and purposes she 
became a co-Sirholder in the Sir or 
Khudkasht plots and co-tenant in th 
fixed-rate tenancy plots. The question 
whether Smt. Patiraj Kunwar acquired 
that status by inheritance. or by a com- 
promise or by a family settlement be- 
tween the parties is not of much impor- 
tance. and the fact remains that she 
acquired the status of a co-Sir holder in 
respect of Sir and Khudkasht land and 
of a co-tenant in respect of the fixed-rat 
tenancy land. and Section 18 of the U. P. 
Zamindari Abolition and Land Reforms 
Act conferred a fresh right of a-Bhumi- 
dhar on such persons. 


21. In Rajendra Prasad v. Joint 
Director of Consolidation, 1966 RD 92 
(Al), a Division Bench of this Court dealt 
with an exactly si ease. In that 
case, under an earlier compromise, the 
widow was debarred from transferring 
her rights in the land and the Division 
Bench took: the view that after the aboli- 
tion of the Zamindari all the rights of the 
intermediary together with all encum- 
brances vested in the State. Therefore, 
all the rights possessed by the widow 
and the members of her family vested in 
the State. and the State granted. fresh 
tights to the widow. What is material 
is that it was a fresh right that the 
widow acquired after the abolition of 
Zamindari, and that those rights were 
not governed by the compromise. As a 
Bhumidhar she had the right to transfer 
the Bhumidhari rights to anyone under 
the U. P. Zamindari Abolition and Land 
Reforms Act. In the instant case. by the 
earlier compromise Smt. Patiraj Kunwar 
was given only half share with limited 


1972 


right In the property. all the same she 
became a co-Bhumidhar after the date of 
vesting on Ist July. 1952 by virtue of a 
fresh settlement by the State under Sec- 
tion 18 of the Act. Once she became a 
Bhumidhar she was entitled to transfer 
the property as permitted by it U. P. 
Zamindari Abolition and Land Reforms 
Act, and after her death the devolution 
would take place in accordance with the 
provisions of Section 171 of the U. P. 
E Abolition and Land Reforms 
ct. 

22. In this view of the matter if 
the petitioner Rajball Singh is found to 
be the son of Smt. Patiraj Kunwar he 
would certainly be entitled to inherit her 
interest, as under Section 171 (g) a 
daughter’s son is an heir. The petitioner 
In that situation would be the only heir 
in preference A the contesting respond- 
ents Nos. 4 to 34. 

23. The Deputy Director of Consoli- 
dation has committed a manifest error in 
holding that Smt. Patiraj Kunwar did not 
become a Bhumidhar after the date of 
vesting because she was not entitled, 
under the personal law, to. inherit the 
property from her father. 

24. This leads me to the consi 
deration of the central question involved 
fn the case, whether the petitioner Raf 
Bali Singh is or is not the son of Smt. 
Patiraj Kunwar. It is the common case 
of the parties that Smt. Patiraj Kunwar 
was the legally wedded wife of Sankatha 
Singh respondent No. 55. The Settle- 
ment Officer (Consolidation) had found 
the petitioner to be the son of Smt. Pati- 
raj Kunwar, but the Deputy Director of 
Consolidation has reversed that finding. 
Essentially the finding recorded by the 
Deputy Director is a pure finding of fact 
and this Court, in the exercise of powers 
under Art. 226 of the Constitution. is not 
normally entitled to interfere with such 
a finding of fact unless it is shown that 
the finding is either based on no evidence 
or inadmissible evidence or on misread- 
ing of evidence or in ignorance of mate- 
rial evidence. The petitioner has tried 
to show that the finding of fact recorded 
by the Deputy Director in this case can 
be interfered with. 


25. The petitioner produced both 
oral and documentary evidence to prove 
that he was the son of Smt. Patiraf 
Kunwar. The documentary evidence pro« 
duced by the petitioner included: (i) the 
Kutumb Register of village Sharwa 
wherein Sankatha Singh is entered as the 
Karta of the family and Rajbali Singh, 
the petitioner. as his son; (ii) the birth 
register of village Sharwa con g an 
entry about the birth of a son to San- 
katha in 1932; (iii) the School leaving Cer- 
tificate showing Rajbali Singh petitioner 
as the son of Sankatha Singh born on 
25th January. 1933; and (iv) a copy of 
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the Kutumb Register of the family of 
Vishwanath Singh, the younger brother 
of Sankatha Singh, wherein the name of 
Rajbali Singh petitioner is conspicuous 
by its absence. 


26. It may be recalled that the 
ease of the contesting respondents Nos. 4 
to 34 was that Rajbali Singh was not the 
son of Sankatha Singh but the son of 
Sankatha Singh’s younger brother 
Vishwanath Singh. The absence of the 
petitioner’s name in the Kutumb Re- 
gister of the family of Vishwanath Singh 
indicating that he was not a member of 
the family of Vishwanath Singh is a 
material circumstance having a direct 
bearing on the question. The Deputy 
Director has discarded all this docu- 
mentary evidence. He has discarded the 
birth register on the ground that mere 
production of the birth register showing 
the birth of a son to Sankatha Singh was 
not sufficient to conclusively prove that 
the entry was with regard to the birth of 
Rajbali Singh, the petitioner. He dis- 
carded the School Leaving Certificate on 
the ground that it was not sufficient only 
to prove that a son was born to San- 
katha Singh and that lt was necessary to 
further prove that there was no Sankatha 
Singh in the village other than Sankatha 
Singh the husband of Smt. Patiraj Kun- 
war. This finding of his was based only 
on the assumption that no evidence had 
been produced by the petitioner either to 
connect the petitioner with Sankatha 
Singh, the husband of Smt Patiraj 
Kunwar or to prove that. there was no 
other Sankatha Singh in the village. As 
pointed out by the petitioner, this was a 
wrong assumption for the petitioner did 
produce Vishwanath Singh who deposed 


-very clearly and unequivocally that be- 


sides Sankatha Singh. the husband of 
Smt. Patiraj Kunwar there was no other 
Sankatha Singh in his village or in 
village Domanpur. The relevant portion 
of his deposition reads thus:— 


“Hamare gaon men Sankatha wald 
Mahipal ek hi admi hain. Mauza Doman- 
pur men bhi Sankatha wald Mahipal nam 
sig hi admi hain, doosra admi nahi 
Vishwanath Singh further deposed that 
Rajabali Singh, the petitioner. was the 
son of Sankatha Singh and not his 
brother’s son as alleged by respondents 
Nos. 4 to 34. The Deputy Director has 
completely lost sight of the evidence of 
Vishwanath Singh. The position might 
have been different if the Deputy Direc- 
tor had considered the evidence of 
Vishwanath Singh and then discarded it, 
but he has recorded his finding on such 
a material question in utter oblivion of 
the deposition of Vishwanath Singh. pro- 
duced as a witness in the case. In the 
game way he has committed a grave error 

discarding the School Leaving Certi- 
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ficate also, for the evidence of Vishwa~ 
nath Singh which has been ignored by 
the Deputy Director connects the peti- 
tioner with Sankatha Singh. the husband 
of Smt. Patiraj] Kunwar. : 

27. Again the Deputy Director has 
discarded the Kutumb Register of the 
family of Sankatha Singh on the ground 
that if Rajbali the petitioner, had been 
the son of Patiraj Kunwar, she could not 


_ have agreed to the mention in the arbi- 


tration award that he was the son of her 
Dewar Vishwanath Singh. That award 
was challenged on behalf of the peti- 
tioner by alleging that there was no such 
agreement. entered into between Smt. 
Patira]j Kunwar and respondents Nos. 4 
to 34. Be that as it may, it is not for this 
Court now to say whether a valid agree- 
ment was or was not entered upon be- 
tween Smt. Patiraj Kunwar and respond- 
ents Nos. 4.to 34 for the appointment 
of Arbitrators, and I shall assume, for 
the purposes of this case, that there was 
such an agreement: - The fact, however, 
remains that there was absolutely no oc- 
easion for such a finding being recorded 
by the Arbitrators in that earlier suit of 
1940 as there was absolutely no dispute 
in that case as to whether Rajbali Singh 
was or was not the son of Smt Patiraj 
Kunwar. 

- 28, It was also urged that the 
Deputy Director has erred in relying on 
the deposition of Smt. Matabi in a pre- 
vious mutation case, when Matabi. who 


was alive was not produced before the ` 


consolidation authorities in the present 
ease. Her evidence should not have been 
read as an evidence in the present case. 
Had she been examined in this case, her 
previous statement could have been put 
to test in her cr tion. ` 


29. In Central Bank of. India Ltd. 
_v. Prakash Chand Jain, AIR 1969 SC 983, 
the Supreme Court, relying on an earlier 
Supreme Court case in AIR 1964 SC 719, 
Khardah Co. Ltd. v. Their Workmen, 
laid down the following ae 

“It is true that, in numerous 
it has been held that domestic tribunals 
like an Enquiry Officer, are not bound 
by the technical rules about evidence 
contained in the Evidence Act. but it has 
nowhere been laid down that even sub- 
stantive rules, which would form part of 
principles of natural justice, also can be 
ignored by the domestic tribunals. . The 
principle that a fact sought to be proved 
must be supported by statements made 
in the presence of the person against 
whom the enquiry is held and that state- 
ments made behind the back of the per- 
son charged are not to be treated as sub- 
stantive evidence, is one of the basic prin- 
ciples which cannot be ignored on the 
mere ground that domestic tribunals are 
not bound by the technical rules or pro- 
cedure contained in the Evidence Act”, . 
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oe therefore, be sustained. 


ALB 


Thus, Smt. Matabi, not having been 
duced before the Court in this case, 
though alive, her previous statemen 
made in another proceeding could not 
have been relied upon by the Depu 


r. 

30. Sri V. P. Misra, however, 
stressed that, in view of the Full Bench 
decision in Ajodhya Prasad Bhargava v. 
Bhawani Shanker Bhargava, AIR 1957. 
All 1 (FB), the production of Smt. Matabt 
was not at all necessary in the present 
proceeding. In this case the Full Ben 


- bad held that:-— 


“Where in-a civil suit a party pro- 
duces documents containing Ena 


-by his opponent, which documents are 


admitted by the opponent’s counsel and 
the opponent enters the witness-box, if 
ig not obligatory on the party who proa 
duces those documents to draw in crosse 
examination the attention of the oppon= 
ent to the said documents before he can 
be permitted to use them for the pur 
pose of contradicting the opponent pro= 
vided that the admissions are clear and 
unambiguous, but where the statements 
relied on as admissions are ambiguous or 
vague, it is obligatory on the party who 
relies on them to. draw in cross-examina- 
tion the attention of the opponent to the 
said statements before he can be per= 
mitted to use them for the purposes of 
contradicting the evidence on oath of tha 
opponent”, 

This ruling has no application to the 
facts of the present case for two reasons 
(i) Smt. Matabi is not a party to the pre« 
sent proceeding. She was a witness in 
an earlier case, and her deposition in that 
case is sought to-be used against the peti- 
tioner in this case without producing her 


- in Court although she is alive; and 


(ii) her deposition itself is not very clear,. 
In fact she has made a mess ot the whole 
thing. : 

31. It is thus quite olvieus that 
the Deputy Director of Consolidation has 
either ignored material evidence or has - 
relied on inadmissible evidence in arriv< 
ing at his conclusion on the question 
whether the petitioner is or is not the 
son of Sankatha Singh. the husband of 
Smt. Patiraj Kunwar. and his finding 


32. It was further contended on 
behalf of the petitioner that the Deputy. 
Director has also erred in drawing an 
adverse inference against the petitioner 
on the ground of non-production of 
Sankatha Singh. the alleged father of the 
petitioner. because he would have been 
the best person to prove that the 
tioner was bis son. ` 

33. It may be noted that an ap» 
plication -was moved on behalf of the 
petitioner, duly supported by a medica] 
certificate, saying that Sankatha Singh 
was 84 years of age and on account af 
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old age and senile decay he had lost his 
memory. Yet the Deputy Director has 
drawn an adverse inference against the 
petitioner on the ground that even if 
Sankatha Singh was ill, he could have 
been examined at least on commission. 
This obviously indicates that the Deputy 
Director omitted altogether to consider 
the petitioner’s application in the matter 
which was also supported by a medical 
certificate. If Sankatha Singh had lost 
his memory and if this assertion of the 
petitioner had not been denied by the 
other party, there could neither have 
been any question of examining San- 
katha Singh on commission in order to 
prove the petitioner’s parentage nor any 
occasion for the Deputy Director to draw 
an adverse inference against the peti- 
tioner on account of his non-production. 
The position might have been somewhat 
different if the Deputy Director had dis- 
believed the medical certificate. Thus the 
Deputy Director has committed a mani- 
fest error also in ignoring the material 
evidence and in maki wrong assump- 
tions in reaching at the conclusion on a 
material question in the case. 


34. Sri V. P. Misra. appearing for 
the contesting respondents (sic) that it is 
not for this Court, in exercise of powers 
under Art. 226 of the Constitution. to 
interfere with the findings of fact record~ 
ed by the Deputy Director which was 
the last Court of facts. In this connec- 
tion he relied upon Kaushalya Devi v. 
Bachittar Singh. AIR 1960 SC 1168. In 
that case. while dealing with the scope 
of Art. 226 of the Constitution, the 
Supreme Court laid down the following 
proposition: — 

“A finding based on no evidence is 
an error of law apparent on the face of 
the record, but error in appreciation of 
documentary evidence or error in draw~ 
ing inferences cannot be said to be errors 
of Jaw. and can be corrected only by a 
Court sitting as a Court of appeal and 
not under Art. 226”. 

35. There is no denying the fact 
that the power of this Court under Arti- 
cle 226 of the Constitution is very limit- 
ed, and it can neither make a fresh ap- 
praisal of evidence nor can it hold that 
the quantum of evidence relied upon by 
last court of fact was not sufficient to 
justify the conclusion arrived at. But 
the position would be different where 
the last Court of fact has ignored or mis- 
read material evidence or has relied upon 
inadmissible evidence. In Syed Yaqub 
v. K. S. Radha Krishna, AIR 1964 SC 
477, the Supreme Court, while dealing 
with a case, the facts of which were more 
appropriate to the facts of the present 
case than those in Kaushalya Devi’s case 
{supra), laid down thus:— 


. "The jurisdiction of High Court to 
fssue a writ of certiorari is supervisory. 
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jurisdiction and the Court exercising it 
is not entitled to act as an appellate 
Court. The limitation necessarily means 
that findings of fact reached by the in- 
ferior Court or Tribunal as a result of the 
appreciation of evidence cannot be re- 
opened or questioned in writ proceedings. 
An error of law which is apparent on the 
face of the record can be corrected by a 
writ, but not an error of fact, however 
grave it may appear to be. In regard to 
a finding of fact recorded by the Tribu- 
nal, a writ of certiorari can be issued if 
it is shown that in recording the said 
finding the Tribunal had erroneously re- 
fused to admit admissible and material 
evidence. or had erroneously admitted 
inadmissible evidence which has influence- 
ed the impugned finding. Similarly, if 
a finding of fact is based on no evidence, 
that would be regarded as an error of 
law which can be corrected by a writ of 
certiorari”. 

36. In view of the above ruling 
this Court can certainly interfere with a 
finding of fact recorded by the Deputy 
Director when it is based on no evidence 
or in ignorance of material evidence or 
on a misreading of material evidence or 
on inadmissible evidence which is no evi- 
dence in the eye of law. 


37. Lastly, it was argued on be- 
half of the petitioner that the Deputy 
Director has carved out a new case for 
the contesting respondents which was 
not their case in their pleadings. 
The respondents never claimed right 
by adverse possession, and there was 
neither any issue on the point of 
adverse possession nor any finding on 
the point was recorded by the Consolida- 
tion Officer or the Settlement Officer 
(Consolidation). yet the Pasig Pes Director 
has recorded, just in passing, a finding in 
the following terms:— 


“Even if it is admitted that Smt. 
Patiraj Kunwar was a Co-bhumidhar of 
the land in dispute, she had lost her 
right because she has been ousted by 
their possession as back as in 1950”. 

And this is the only deal given by the 
Deputy: Director to this question. 


38. This observation of the Depu- 
ty. Director is based on the alleged ad- 
mission of Smt. Patiraj Kunwar in Suit 
No. 440 of 1950. But it would be recal- 
led that that suit was filed by Smt. Pati- 
rai Kunwar for the recovery of her 
share of profits and it was in that con- 
nection that she had alleged in her plaint 
that respondents Nos. 4 to 34 were in 
possession of the entire property. On 
this slender basis the Deputy Director 
has recorded the finding that the respond~ 
ents had matured their title by adverse 
possession. 

39. Among co-sharers the period 
of limitation prescribed for a suit for 
possession is different from that preserib- 
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ed for a suit under Section 209, U. P, 
Zamindari Abolition and Land Reforms 
Act, The period of limitation for such 
a case is twelve years. as held in Ram 
Awalamb v, Jata Shankar, 1968 All LJ 
1108 = (AIR 1969 All 526). This period 
of 12 years is to be computed not from 
1950 but from Ist July. 1952 when the 
U. P. Zamindari Abolition and Land Re- 
forms Act came into force. The contest- 
ing respondents had to show their con- 
tinuous possession from 1952 for 12 years. 
That period of 12 years had obviously 
not expired, when the notification under 
Section 4 of the U. P. Consolidation of 
Holdings Act, bringing the villages in 
question under consolidation operations, 
was published. Besides, the alleged ad- 
mission of Smt. Patiraj Kunwar was 
about the state of affairs existing on the 
date of the suit in 1950. and on that 
basis the continuity of possession of res- 
pondents Nos. 4 to 34 could not be assum- 
ed, because there is no presumption 
about the continuity of possession by a 
trespasser. The contesting respondents 
had failed to prove that they had matur~ 
ed title by adverse possession, 


40. Sri V. P. Misra, however, 
argued that title under Section 210, U. P. 
Zamindari Abolition and Land Reforms 
Act accrues not by virtue of adverse 
possession but by virtue of the fact that 
possession was otherwise than in accord- 
ance with law and without the permis- 
sion of the person entitled to grant pos- 
session, Therefore. all that was neces- 
sary for the contesting respondents to 
have proved was that they remained in 
possession for more than the prescribed 
period for a suit under Section 209, U. P. 
oender Abolition and Land Reforms 

ct. 


4L As observed earlier, Sec. 209 
has no application among co-tenure-hol- 
ders; and if Section 209 had no applica- 
tion, obviously Section 210. which is 
dependent on Section 209, could have had 
no application. In order to mature title 

y adverse possession it was necessary 
for the contesting respondents Nos. 4 to 
34 to have proved that their adverse pos~ 
session had the characteristics of ad- 
equacy, continuity and exclusiveness. 
There is no evidence to prove this. 
Shambhu Prasad Singh v. Smt. Phool 
Kumari, (1971) 2 SCC 28 = (AIR 1971 
SC 1337), while dealing with the ques- 
tion of adverse possession, the Supreme 
Court held thus:— 


“On the question of aara posses~ 
sion by a co-sharer against another. co- 
sharer. the law is fairly well settled. 
Adverse possession has to have the 
characteristics of adequacy, continuity and 
exclusiveness. The onus to establish 
these characteristics is on the adverse 
possessors. Accordingly, if a holder of 
title proves that he too had been exer~ 
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cising during the currency of his title 
various acts, even though they might 
not be suficient to constitute adverse 
possession as against another. may be 
abundantly sufficient to destroy that ad- 
equacy and interrupt that exclusiveness 
and continuity which is demanded from 
a person challenging by possession the 
title which he holds. As between co- 
sharers, the possession of one co-shareft 
is in law the possession of all co-sharers, 
Therefore. to constitute adverse posses- 
sion, ouster of the non-possessing co~ 
sharer has to be made out. As between 
them, therefore, there must be evidence 
of open assertion of a hostile title coupl- 
ed with exclusive possession and enjoy~ 
ment hy one of them to the knowledge 
of the other”. 


Thus, the admission made by Smt. Pati- 
raj Kunwar in the year 1950, and that 
too only in respect of only two ‘out of 
so many khatas, cannot be taken to be 
an admission of the continued possession 
of respondents Nos. 4 to 34 even after 
1950 and in respect of all the Khatas in 
dispute. If the compromise entered into 
between Smt. Patiraj Kunwar on the 
one hand and Chandrika Singh and others 
on the other is accepted, Smt. Patiraj 
Kunwar obviously became a co-sharer a 
plea of adverse possession, even if aken, 
was not to be readily accepted. very 
heavy burden lay on the AEA 
alleging title by adverse possession to 
affirmatively prove it. 


42. Thus, in the view that I have 
taken above, the finding of the Deputy 
Director of Consolidation that the peti 
tioner was not the son of Sankatha Singh, 
the husband of Smt Patiraj Kunwar, is 
vitiated by a manifest error of law. The 


case will have, therefore. to be sent back 


to him for deciding the revisions afresh 
in accordance with law after taking into 
consideration the material evidence on 
the record and ignoring the inadmissible 


evidence in the light of the observations 


made above. 


43. For the reasons given above, 
the writ petition is allowed, the order of 
the Deputy Director of Consolidation 
dated 25th January. 1969 is quashed, and 
the case is sent back to him for deciding 
the revisions afresh in accordance with 
law after ignoring the inadmissible evi- 
dence and taking into consideration the 
material admissible evidence on the re- 
cord in the light of the observations 
made above. The parties shall, however, 
bear their own costs. 


Petition allowed. 





1972 


AIR 1972 ALLAHABAD 301 (V 59 C 75) 
K. N. SRIVASTAVA. J. 

Vidyadhar Rai and another, Appel- 
fants v. Khara Nand Rai-and others, Res- 
pondents. 

“ Second Appeal Nos. 3302 and 3303 of 
1964. D/- 16-11-1971 against decree of 
B. P. Shukla, Civil J. Ballia. D/- 24-2- 
1964. 

(A) Civil P. C., O. 41, R.:-270) — 
Additional evidence necessary to pro- 
nounce judgment admitted by consent of 
parties. (Para 9) 

(B) Civil P. C., S. 100 — Second ap- 
peal — Additional evidence admitted 
without objection cannot be challenged. 

{Para 11) 

(A+B) Admission by First Appellate 
Court of additional evidence necessary 
to pronounce judgment is proper especial- 
ly when no objection to its admission was 
taken in that Court. Jf subsequenti 
such objection is taken in second appe 
it cannot be permitted. AIR 1963 SC 
1526 & AIR 1950 All 182. Rel. on; AIR 
1951 SC 193 & AIR 1965 Mys 102. Dis- 


tinguished. (Paras 9. 11. 15) 

Cases Referred: Chronological Paras ~ 

es AIR 1965 ani 102 (V 52), 
evaiah v. Nagap 


i196) AIR 1963 sc. 1526 (V 50)= 
1964-2 SCR 35, Venkataramiah 
v. A. Seetharama ice 13 
(1951) ATR 1951 SC 193 (V 38)= 
1951 SCR 258. Arjan Singh v. 


Kartar Singh 0 
(1950) ATR 1950 All 182 (V 37), 

Md. Saadat. Ali Khan v. Mt ; 

Badala f 14 


G. P: Bhargava and A. N. Bhargava, 
for Appellants; Raja Ram Agarwal and 
Bharatji Agrawal. for Respondents. 


JUDGMENT:— These are two con- 
nected appeals. arising out of the follow- 
ing facts: 

Khara Nand Rai filed a suit against 
the appellants that the appellant had 
stopped ‘his right of passage through the 
Gali by constructing a wall and had 
opened a door in his Sehan on which the 
defendants had no right of ingress and 
egress. Khara Nand Rai also prayed for 
a permanent injunction restraining the 
appellants from interfering in his posses- 
sion over this sehan land. The other suit 
was filed by the appellants against Khara 
Nand Rai for the removal of certain con- 
structions and injunction. The plaint 
allegations in one case were the defence 
allegations in the other. 


2.7 As both the suits related to the 


same piece of land. therefore. they were 
consolidated and tried together. 


3. The learned Munsif decreed in 


part the suit filed by Khara Nand Rai, 
LO/AP/G317/71/JRS/AGT 
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He also decreed the appellants’ suit in 
part. Each party. therefore. filed two 
appeals in the lower appellate court. All 
the four appeals were decided by a com- 
mon judgment. The two appeals filed by 
the appellants were dismissed. and the 
appeals filed by Khara Nand Rai were 
partly allowed. 

4, Being dissatisfied, the appel- 
be have filed the present Second Ap- 
p j 
5. When the appeals were pend- 
ing before the lower appellate court, on 
behalf of Khara Nand Rai. certain papers 
were filed on 9-5-1963. On the same day, 
after hearing the parties’ counsel, the 
lower appellate court admitted the afore- 
ssid documents under O. XLI R. 27, 
Civil P. C. on payment of Rs, 12/- as 
costs. The costs were paid the same das 
and was accepted by the appellants. 
Thereafter, a date was fixed for the ap- 
pellants to file papers in rebuttal, No 
paper was filed by the appellants in re- 
buttal The appeals were. therefore, 
decided on consideration of the above 
documents. 


6. Learned counsel for the appel- 
lants contended that the lower appellate 
court admitted that had these papers, 
which had been admitted by it under 
Order XLI, Rule 27, Civil P. C. been in 
the trial court, the judgment of the trial 
court might have been in favour of 
Khara Nand Rai. There is also a men- 
tion in the judgment of the lower ap- 
pellate court that the finding arrived at 
by it for partly allowing the appeals filed 
by Khara Nand Rai and dismissing the 
appeals filed by the appellants was main- 
ly based on the documents which were 
filed and admitted under Order XLI, 
Rule 27. Civil P. C. 


7. Learned counsel for the ap- 
pellants, therefore. contended and vehe- 
mently argued that these papers were. 
wrongly admitted by the lower appel- 
late court and if those papers were not 
admitted, the judgment of the lower ap- 
pellate court would have been the same 
as the one delivered by the trial court. 


8. It has, therefore, to be seen as 
fo abrea these papers were wrongly 
admitted by the lower appellate court. 
Order XLI, Rule 27, Civil P. C. lays 
down that court bas the power to admit 
additional evidence under the following 
conditions:— 

(1) The paper was filed in the trial 
dade and the trial court refused to admit 

_ (2) The paper was such which would 
enable the court to pronounce the judg- 


ent. 
(3) For any other substantial cause. 
9. The order of the lower appel- 
Tate court clearly indicates that it felt 
that the admission of these documents 
was necessary for pronouncement of the 


[Prs. 9-18] 


judgment. Actually. the lower appellate 
court did not use these words. The 
words used by the lower appellate court 
were “they are necessary in the interest 
of justice”. This means that the lower 
appellate court felt that the admission of 
these documents was necessary for pro- 
nouncement of the judgment by it. 

10. ° On behalf of the appellant, 

reliance was placed on a decision of the 
Supreme Court in Arjan Singh v. Kartar 
Singh, ATR 1951 SC 193. wherein the 
conditions under which papers were to 
be admitted under Order XLI, Rule 27, 
Civil P. C. were laid down. In Arjan 
Singh’s case, the District Judge had not 
stated that the admission of the docu- 
ment was necessary for pronouncement 
of the judgment and. _therefore, the 
Supreme Court held that the High Court 
rightly vacated the order of the District 
Judge admitting the additional evidence. 
In the instant case, there is a clear men- 
tion in the judgment of the lower ap- 
pellate court that it was of the view that 
the admission of these documents was 
necessary for pronouncement of the judg- 
ment. 
: 1L Besides this. there is yet an- 
other point which too would go to show 
that the appellants cannot be permitted 
to take this point in the second appeal. 
A perusal of the order of the lower ap- 
pellate court would show that no objec- 
tion was made by the appellants to the 
admission of these documents. with the 
result that on 9-5-1963, the date on which 
the application for admission of these 
documents was made. the order for the 
admission was passed on payment of 
Rs. 12/- as costs. Not only that no ob- 
jection was raised by the appellants, but 
the appellants also accepted the costs 
which was levied on the respondent. 
Therefore. in my opinion, the appellants 
who had not objected to the admission of 
the additional evidence in the lower ap- 
pellate court cannot be permitted to 
raise the question that these documents 
were wrongly admitted by the lower ap- 
pellate court. 

12. Learned counsel for the ap- 
pellants next contended that acceptance 
of cost would not debar his clients from 
raising this objection. In support of his 
contention, reliance was placed on a deci- 
sion of the Mysore High Court in J. 
Devaiah v. Nagappa. AIR 1965 Mys 102. 
The Mysore case is distin ble from 
the facts of the present case. In Mysore 
case, cost was awarded in an order which 
was unconstitutional. In the instant case, 
the order was a conditional one because 
the papers were admitted on payment of 

. 12/- as costs. Therefore. the deci- 
sion of the Mysore case would not be of 
any help in the present case. 

13. On behalf of the respondent, 
reliance was placed on a decision of the 
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Supreme Court in K. Venkataramiah v, 

A. Seetharama Reddy. AIR 1963 SC 1528. 
In this case it was held by the Supreme 
Court that where the document was ac- 
cepted under Order XLI Rule 27, Civil 
P. C. without any objection by the op- 
posite party. it was not open to the op- 
posite party to complain about it later on, 


o- A There is a similar decision of 
this Court in Md. Saadat Ali Khan v. 
Mt. Badala, AIR 1950 AU 182. 


15. These two decisions apply on 
all fours to the facts of the present case 
because the appellants did not object to 
the admission of the documents. But, on 
the other hand, they consented to it and 
accepted the costs. In this view of the 
matter, I am, therefore. of the opinion 
that the lower appellate court rightly 
accepted the documents. as provided 
under Order XLI, Rule 27, Civil P. G 


16. Coming to the merit of the 
ease, the matter in dispute is concluded 
by findings of. fact. The lower appellate 
court has recorded the following finding: 


“I have perused the judgment of the 
Tearned Munsif on this point and the 
controversial points and I am of the view 
that had the documents been there with 
the learned Munsif which have been 
filed before me. his finding must have 
been to the contrary. From the papers 
and the oral evidence I am satisfied that 
the Rasta land was to the south of the 
chabutra land of Kharanand Rai plain- 
tiff i.e. to the south of fhe line shown 
in the commissioner’s map prepared by 
Sri Jwala Prasad. however, I agree with, 
the findings of the learned Munsif that 
the door of the defendant Vidyadhar Rai 
in Suit No. 327 of 1968 is old one as is 
depicted by the documents on record and 
so the relief for closing the wall rightly 
failed before the learned Munsif and 
must also fail here”, 


17. The learned JIower appellate 
eourt further held that from the oral as 
well as the documentary evidence it was 
fully proved that the respondent had a 
right of way through the Gali and that 
the disputed land was his sehan. This 
finding of fact was not even challenged. 
in these appeals. In second appeal. these 
findings of fact. which are based on the 
evidence on record. cannot he disturbed. 


18. In the result, both the appeals 
fall. They are hereby dismissed, Costs 
of these appeals shall be easy. 


Appeals dismissed, 
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AIR 1872 ALLAHABAD 303 (V 59 C 76) 
S. K. VERMA C. J. AND GOPINATH, J. 


Lachhman Prasad and another, Ap- 
pellants v. Meghu and others, Respond- 
ents. 

Special Appeal No. 626 of 1968, Dj- 
8-11-1971 against judgment of 
Pathak, J. in Civil Mise. Writ No. 619 s 
1963, D/- 10-1-1968. 

U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 134 — Acqui- 
sition of bhumidhari rights by a arar 
1967 All WR ao 609, Dist; AIR 1971 
All 526 (FB), Rel. on — (X-Ref:— a 
tions 245, 246, 247). (Para 6) 


A sirdar becomes a bhumidhar only 
when he pays the entire requisite land 


revenue including the cess and the 
authority makes an order of grant of 
certificate in his favour. (Para .6) 


Thus an alienation made by a sirdar 
cannot be validated by paying the deficit 
amount subsequently and getting an order 
of grant of certificate. (Para 6) 
Cases Referred: Chronological Paras 
(1971) ATR 1971 All 526 (V 58)= 

1971 All LJ 937 (FB). Banshidhar 
‘vy. Smt. Dhirajdhari 
1967) 1967 Al WR (OQ 609, 
Kulan Jan v. Dy, Director of 
Consolidation U. P., Lucknow 5 


S. N. Kacker and Sridhar, for Ap- 
pellants; B. D. Tripathi, Standing Coun- 
sel, for Respondents. 


VERMA, C. J. :— This special appeal 
fs directed against the order of a learn- 
ed Single Judge, dated January 10, 1968, 
whereby he allowed writ petition No. 619 
of 1963. 


2. One Roshan Lal was a sirdar 
of the land in dispute. On July 18, 1955, 
he deposited Rs. 340/- which, according 
to him. ‘was ten times the land revenue 
and applied for a declaration that he bad 
become a bhumidhar of the land. On 
July 20, 1955, he executed a sale deed 
fn favour of one Basdeo and another sale 
deed on October 30, 1955 in favour of 
one al. Before an order could 
be passed on his application and the 
issuance of bhumidhari sana oshanlal 
died on December 30, 1956. During con- 
solidation operations, an objection was 
filed under Section 9 of the U. P. Con- 
solidation of Holdings Act by the colla- 
terals of Roshanlal who were the peti~ 
tioners in the writ petition. They claim- 
ed that the plots in dispute were wrong- 
ly recorded in the names of the vendees 
as Roshanlal had no power to execute 
sale deeds on the dates on which the 
sale deeds were executed. The objection 
was dismissed by the Consolidation OM- 
cer and that order was a ed on ap- 
peal by the Settlement Officer (Consoli- 
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dation) and on revision by the Joint 
Director of Consolidation. : 

3. The respondents Nos. 8 and 9 
then filed the writ petition out of which 
this appeal has arisen. They prayed for 
a writ of certiorari quashing the orders 
of the consolidation courts. 

4. The learned Single Judge came 
to the conclusion that the objections 
taken by the petitioners before him, were 
well founded and that until the certi- 
ficate had actually been issued, Roshan- 
lal had no right to execute the sale 
deeds mentioned above. He allowed the 
writ petition and remanded the case for 
decision afresh in accordance with law. 
The vendees have filed this appeal. 


5. Mr. S. N. Kacker, learned coun- 
sel for the appellants, has relied upon 
Kulan Jan v. Deputy Director of Con- 
solidation, Uttar Pradesh, Lucknow, 1967 
All WR (HC) 609. This decision is by a 
learned Single Judge of this Court and 
it fully supports the contention of Mr. 
Kacker, namely. that Roshanlal had full 
power to execute the sale deeds. There 
is, however. one vital difference. In 
Kulan Jan’s case, the amount which had 
been deposited was the full amount, that 
is to say. ten times the land revenue 
payable. In the present case, the amount 
deposited on July 18, 1955, was Rs. 340/« 
which was undoubtedly ten times the 
land revenue payable. A certain cess af 
the rate of 0.54 P. Per annum was also 
payable and this case by virtue of Sec 
tion 247-A of the U. P. Zamindari Aboli- 
tion and Land Reforms Act (hereinafter 
referred to as the ‘Act’) must be deemed 
to be part of the land revenue payable 
within the meaning of Sections 245, 246 
and 247 of the Act. It should be borne 
jn mind that Section 134 of the Act does 
not define what land revenue is. In 
order to find out what those words ex- 
actly mean, we have to go to Sections 245, 
246 and 247 of the Act. The result is 
that there is no escape from the conclu- 
sion that the cess payable was part of 
the land revenue payable. It is un= 
disputed in the case before us that the 
deficiency of Rs. 5.40 (ten times the cess 
payable) was made good on January 28, 
1957. that is to say, after the death of 
Roshanlal On the same date. an order 
granting bhumidhari sanad was passed 
and the sanad was also issued. It is, 
therefore, futile to contend that once the 
order was passed and the certificate was 
granted in pursuance of it, Roshanlal 
must be deemed to have acquired bhumi- 
dhari rights on July 18. 1955, that is to 
say. the date on which he deposited 
Rs. 340/-. No right could accrue at all. 
until the entire amount payable was de- 
posited and this was really done on 
January 28, 1957. 4 


6. ` There is one other reason why 
Tt is not possible to accept the argument 
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of Mr. Kacker. In Banshidhar v. Smt 
- Dhirajdhari, 1971 AU LJ 937 = (AIR 
1971 Al 526) (FB) it has been held that 
a sirdar. who has made an application 
under Section 134 of the Act and!|has 
made the necessary deposit, acquires the 
status of a bhumidhar when the Assis- 
tant Collector makes the order of the 
grant of a certificate and that the event 
of actual issuance of the certificate is im- 
material Admittedly, in the case before 
us, the order granting the certificate was 
passed on January 30, 1957, this is to say 
after Roshan Lal's death and that certix« 
ficate could confer no right upon Roshan- 
lal to execute the sale deeds in dispute. 
7. In our view, the decision under 
appeal is perfectly correct and this ap~ 
peal is dismissed, but in the circum- 
stances of the case. we make no order 


as to costs. 
Appeal dismissed. 





AIR 1972 ALLAHABAD 304 (V 59 C 77) 
C. S. P. SINGH, J. 


Ram Lal Gupta, Petitioner v. The 
State of U. P. and others. Respondents. 
Civil Mise, Writ No. 5090 of 1970, 
D/-5-11-1971. 
U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 7) — 
Exercise of revisional jurisdiction — State 
Government is bound to compare existing 
needs of tenant and landlord. (Para 4) 
While exercising revisional powers 
under Section 7(f) the State Government 
must consider and compare the existing 
needs of tenant with those of landlord. 
Mere grant of time to tenant for obtain- 
ing alternative accommodation does not 
fulfil such requirement. AIR 1969 All 
474 (FB), Followed; AIR 1970 SC 763, 
Distinguished, (Paras 4 and 6) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 763 (V 57)= 
1969-2 SCR 576, Purshottam Das 
v. Smt. Raj Mani Devi 

(1969) AIR 1969 All 474 (V 56)= 
1968 All LJ 713 (FB). Asa Singh 
v. B. D. Sanwal 

Sudhir Chandra, for Petitioner 
Standing Counsel, for Respondents. 


. C. S. P. SINGH, J.:— The petitioner 
ig a tenant of premises situate in Azad 
Nagar. Pee City. Respondents Nos, 
2 and 3 are the landlords. An applica- 
tion under Section 3 of the Rent Control 
and Eviction Act (hereinafter referred to 
as the Act) was made by the respondents 
seeking permission for filing a suit for 
ejecting the petitioner. The Rent Con- 
trol and Eviction Officer granted the per 

sion. The petitioner thereafter pre- 
ferred a revision before the .Commis- 


LO/AP/G311/71/JRS/RSK 


-Jection had clearly stated that he 


ALE 


simer, Allahabad. The Commissioner 
found that the landlord had sufficient ac- 
commodation and accommodation in ae 
disputed quarter was almost similar, and 

that the family of the petitioner consisted 
of seven units while that of the landlord 
consisted of nine units. He held, that 
the need of the landlord for additional 
accommodation was not of a pressing 
nature, and if permission for aioa was 
franted from the accommodation in which 
the tenant had been living for the last 
twenty-four years, it would be difficult 
for him to get an alternative accommoda- 
tion in Kanpur. where the housing pro- 

Was very acute. 


2. The landlords thereafter fled 
a revision under Section 7(f) of the Act. 
ped stated in paragraph 5 of the memo 
of revision under Section 7(f) of the Act, 
that the tenant was retiring in 1970 and 
has his own house at Shahjahanpur and 
as such can easily live at Shahjahanpur 
and does not require the revision on the 
reasoning that it was not convenient for 
the family of the landlord to live in the 
accommodation available with them, and 
therefore, the need for additional accom- 
modation was genuine. Considering the 
need of the petitioner. ft took the ew 
that inasmuch as the petitioner was : 
emplovee in the Government Agricultus 
ral College, Kanpur where he could get 
accommodation it would not be reason- 
able to permit the petitioner to continue 
residing in the disputed accommodation. 
It also found fault with the petitioner 
for not having applied for allotment of 
Government premises although as late 
as 1-9-1967, applications had been called 
for. In view of these finding, the Tevi- 
sion was allowed, and p n was 
granted to file a suit. 


3. Counsel for the ‘petitioner has 
urged that the State Government com- 
pletely misdirected itself in assuming 
that the petitioner was a Government 
servant and could get alternative accom- 
modation, inasmuch as it was clearly 
stated in paragraph 6 of his objection 
under Section 7(f), that he had already 
retired from Government service and as 
such the finding of the State Government 
is vitiated. It has also been urged that 
the needs of the petitioner have not been 
properly considered and compared as re- 
quired under Section 7(f) of the Act 


; 4, From a perusal of the order of 
fhe State Government, it is clear that 
one of the grounds which weighed with 
the State Government was that the peti- 
tioner was a Government servant em- 
ployed in the Agricultural College, 
Kanpur. and that it was possible for him 
to get a house at that place, This as- 
sumption was completely erroneous. As 
has been seen. the petitioner in his aan 
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already retired from Government service. 
The respondents in their revision peti- 
tion which is Annexure “B” to the 
counter-affidavit had themselves stated in 
paragraph 5 of that petition that the 
petitioner was retiring in January 1970. 
That being so, there was no material on 
the basis of which the State Government 
could assume that it would be possible 
for the tenant to be accommodated in the 
Agricultural College, Kanpur. This as- 
sumption clearly vitiates the finding of 
the State Government. It also appears 
that the State Government did not com- 
pare the needs of the landlord and the 
tenant. All that it did was to hold that 
it was possible for the petitioner to get 
Government premises and to find fault 
with the petitioner for not having made 
an application for allotment of such pre- 
mises. It omitted to consider the exist- 
ing needs of the tenant. This the State 
Government was bound to do while 
deciding the revision. In Asa Singh v. 
B. D. Sanwal, 1968 All LJ 713 = (AIR 
1969 All 474) a Full Bench of this Court 
has held that the District Magistrate is 
bound to compare the needs of the land- 
lord and tenant while deciding the ap- 
plication under Section 3 of the Act. In 
the Civil Misc. Writ Petition No. 1188 of 
1971 decided by me today. I have held 
that the principles laid down in that case 
are applicable at the stage of revision 
proceedings under Section 7(f) of the Act. 
Counsel for the respondents has, how- 
ever, urged that it was not necessary for 
the State Government to compare the 
needs of the landlord and the tenant while 
exercising its powers under Section 7(f} 
of the Act. This contention does not sur- 
vive in view of what has been held in 
CM P. 1188 of 1971. 


5. In the alternative, it has been 
urged that the Rent Control and Eviction 
Officer has compared the needs of the 
landlord and the tenant and the order 
of the State Government which upholds 
the order of the Rent Control and Evic- 
tion Officer, should as such be read as 
having adopted the reasoning given by 
that officer. Reference has been made in 
this connection to a decision of the 
Supreme Court in Purshottam Das v. Smt. 
Raj Mani Devi. AIR 1970 SC 763. This 
case does not support the contention of 
the counsel for the respondents, for it is 
nowhere laid down that the mere fact 
that the State Government sets aside the 
order of the Commissioner and restores 
that of the Rent Control and Eviction 
Officer, the reasoning given by that offi- 
cer revives, and should be deemed adopt- 
ed by the State Government. Before this 
contention can be accepted, it must be 
shown that the reasonings given by the 
Rent Control and Eviction Officer have 
been adopted by the State Government. 

the present case, the State Govern- 
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ment has given its own reasons for grant- 
ing permission to the landlord, and there 
is no indication that it was accepting the 
reasonings piven by the Rent Control 
and Eviction Officer for granting per- 
mission. 


6. Lastly. it has been argued that 
the needs of the tenant have been con- 
sidered by the State Government inas- 
much as a period of six months has been 
given to the tenant to obtain an alterna- 
tive accommodation. This contention too 
is without substance. The mere fact that 
the tenant has been granted time of six 
months, cannot lead to the conclusion 
that the needs of the tenant have been 
considered or compared with those of the 
landlord. As has been seen the order of 
the State Government does not disclose 
even an attempt on the part of the State 
Government to consider and compare the 
a of the tenant with that of the land- 
or 


7. . The petition is accordingly 
allowed and the order of the State Gov- 
ernment dated 22nd July 1970 (Annexure 
“D”) to the petition is quashed. Parties 
an however, directed to bear their own 
costs. 


Petition allowed, 
Page a 
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Smt. Savitri Agrawal, Appellant v. 
K K. Bose and others. Respondents. 


Special Appeal No. 350 of 1970, D/~ 
TE 1971 against judgment of Broome, 
~ D/- 144-1970. 


Constitution of India, Art. 15(1) and 
(3) — Article contemplates making of 
special provision for women as a class 
but not the making of provision for an 
individual woman — (XK-Ref:— Art. 14). 


The word ‘provision’ in Art. 15(3) 
cannot be read as including a decision 
given in a particular case or matter. 
(X-Ref:— Art. 14). (Para 7) 


Thus the decision of the excise 
authorities taken at the time of the dis- 
posal of the applications for the licence 
to prefer women applicants to men ap- 
plicants cannot amount to making a 
special provision for women and cannot 
claim the protection of Art. 15(3). Since 
no special provision had been made for 
women in respect of the grant of liquor 
licences, the preference given to women 
applicants in grant of the licence only 
on the ground that she was a woman is 
not only made on an irrelevant ground 
but is also discriminative and violative 
of Art. 15(1). (Para 8) 
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Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 649 (V 50)= 
‘ 1963 Supp (1) SCR 439, M. R 
Pane v. State of Mysore 
C. ‘Boadhwar, for Bg 
G. C. MATHUR, J.: is a 
special appeal against the aan of 
Broome, J.. allowing the writ petition 
filed by respondent No..1, K. K. Bose 
and q an order granting a hotel 
bar eens for the sale of foreign liquor 
in Form F. L. 6 to the appellant, Srimatt 
Savitri Agarwal. 


2. One J. K. Bose, uncle of res- 
the Great 


licence in Form F. L. 6 for the retail sale 

of foreign liquor since 1910.. Respond- 

ent No. 1 had been assisting his uncle in 
(Contd. on Col. 2) 
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the running of the hotel as well as of | 


` the bar, In 1961, J. K. Bose died. By- 


bis will, he left the hotel and the bar 
business mainly to his nephew. Res- 
pondent No. 1 applied for continuance of 
the bar licence in his name. A tem- 
porary licence was first granted to him 
but was later revoked on the pean that 
liquor licencég were not heritable and 
that respondent No. 1 had no preferential © 
Applications were then invited 
for the eeclement of the licence held by, 
the late J. K. Bose and a number of 
persons, including the appellant and res- 
pondent No. 1, applied for it. The ex- 
cise authorities prepared a comparative | 
chart of the qualifications of the various~ 
applicants and. in this chart, the quali- - 
fications of respondent No. 1 and of the 
appellant are mentioned thus:— 





iis 











8. Name, parentage & Educational Financial . 
No. Address. pacana : status. 

1 2 f E 4 5 g 
6, Sri K. K. Bose S/o late Executors and principal 
i Sri M. K. none R/o under thə 

Bose Buil will left by Sd J. x 
Sabha Marg, know 
and Sri V. D. Fremao 
No. 1 Evel 
Station Evelyn oe LKO. : pi 
T.- Srimati Savitri Devi 86 years Well conversant Has enough financial 
Aparral, Radha Kuof, in Hindi. f resources and can invest 
. Purana Qila, Luge 
proprietary 


Past experience inthe Particulars of the 
excise business. $ 


rights ‘of the applicant over 


Any other Remarks. 
information. i 


Br fe fang Agere 
r D and enter 
of travellers. 





6 É 7 


ae 9 





Has been iauimetely, Builds Great Indian" Real - ienhiew of — 
connected iS aoka Had Sri J. K. Bose de. 
eoncerned in Vike ior se ceased licensee. 
ness for the last about s 

£ 20 years. p k 3 y . 

Remained in the midst A buil well suited for - moet — 
of healthy grow hotel and bar will be ar. ; TE 
atmosphere her ranged in Aminabad or ita f 

y be E e ; 





From a comparison of the relevant quali- 
Mrana it is apparent that respondent 
1 had a much better claim to the 
licences than the appellant. But a note 
was put up by the District Excise Off- 
cer. which stated:— 
“Under. Rule 582 of the Excise 
Manual, Vol, 1. the D.. C. is empowered 


to settle the licence. Out of the appli- 
cants No..1 Smt. Rama Devi and No. 7 
Smt, Savitri Devi: Agarwal in the chard 
are ladies. Going through the list of the 
applicants, I find that the cases of Nos. 3 
ma 7 deserve sympathetic consideration ` 
they are ladies. No. 6 is the rA 
neher oi SA T. K, Bose. the d 
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licensee. Government have clearly stat- 
ed that such licences being personal they 
cease with the death of the licensee and 
as such they are not to devolve on the 
basis of heirship. 

In my opinion, this licence should be 
settled with one of the ladies who defi- 
nitely deserve better consideration. Out 
of the two ladies, the claim of No. 7 is 
obviously much better. She is a literate 
Woman and has enough financial resour- 
ces for carrying out the business, She 


has also stated that she would be in a 


position to have a building for starting 
the bar. I would strongly recommend 
that this licence may be settled with 
Smt. Savitri Devi Agarwal, Radha Kuni, 
Purana Qila, Lucknow”. 

This recommendation was accepted -and 
the licence was directed to be issued to 
the appellant. Against the grant of this 
licence respondent No. 1 fled a writ peti- 
tion in this Court which was allowed by 
Broome. J. Only the appellant has pre- 
ferred an appeal against the judgment 
and the State and the excise authorities 
bave not preferred any appeal. 


3. The learned Single Judge has 
belg that the qualifications and merits of 
respondent No. 1 were not weighed -by 
the excise authorities against those of 
the other applicants and that the licence 
was granted to the appellant on the ir- 
relevant consideration that she was a 
woman, He has also observed that the 
real reason for the grant of the licence 
to the appellant was the political affilia- 
tion of her husband who was an accoun- 
- tant in the office of the U. P. State Con- 
gress Committee. 


4. The only point urged by Sri 
Shanti Bhushan, learned counsel for the 
appellant. is that the licence was not 
granted on an irrelevant consideration as 
Art. 15(3) of the Constitution permits a 
woman applicant to be preferred to a 
male ‘applicant on the ground of sex 
es The relevant part of Art. 15 stands 

us:— 


“15(1) The State shall not discri- 
minate, against any citizen on grounds 
only of religion. race, caste, sex, place of 
cata a any of them. 

B Nothing in this Article shall pre- 
vent the State from making any special 
provision for women and children. 

(4) Nothing in this Article or in 
Cl. (2) of Art. 29 shall prevent the State 
from making any special provision for 
the advancement of any socially and 
educationally backward classes of citizens 
or for the Scheduled Castes and the 
Scheduled Tribes”. 

The contention is that the taking of the 
decision to prefer women applicants for 
the licence to male applicants amounts to 

a sp provision for women, as 
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contemplated by Art, 15(3). We are un- 
able to accept this contention. 

5. It is true that the special pro- 
visions contemplated by clauses (3) and 
(4) of Art. 15 may be made either by a 
legislative enactment or by an executive 
order. See M. R. Balaji v. The State of 
Mysore, AIR 1963 SC 649. But. in our 
opinion, the executive order must be of 
the nature of a rule, regulation or gene- 
ral order that must come into existence 
before the preference is actually given. 

6. Article 15(1) forbids discrimi- 
nation on the ground of sex but Art- 
ele 15(3), which is in the nature of a pro- 
viso to Art. 15(1), permits discrimination 
in favour of women and children by the 
State if it makes a special provision 
therefor, It does not permit such discri- 
mination unless a special provision is 
made for the purpose. Since it is the 
special provision which enables the State 
to do what would otherwise have been 
unconstitutional, the special provision 
must be distinct from the action and the 
making thereof must precede the action 
sought to be justified thereunder. The 
use of the word ‘provision’ also indicates 
that the special provision must be made 
before a legal discrimination in favour 
of women or children can be made. In 
the Webster Twentieth Century Diction- 
ary. two of the meanings given to the 
word ‘provision’ are:— 


(1) something provided, prepared or 
supplied for the future; and 

(2) preparatory arrangement or mea- 

sure taken in advance for meeting some 
future needs. 
It thus appears that the special provi- 
sion is to be made. so that it may be ap- 
plied to cases or matters which have not 
yet been decided. 

7. The effect of Art. 15(3) is that 
any special provision made for women or 
children cannot be challenged on the 
ground that there is no reasonable basis 
for the classification having regard to 
the object of the provision; such a pro- 
vision is protected from attack on the 
ground of contravention of Arts. 14 and 
15(1). The special provision must be for 
benefiting generally women or children 
as a class. The word ‘provision’ includes 
within its meaning a legislative enact- 
ment, a rule, a regulation and a general 
order and it is in this sense that it has 
been used in Art. 15(3). What Art. 15(3) 
contemplates is the making of special 
provision for women as a class and not 
the making of provision for an individual 
woman. It is not possible to read the 
word ‘provision’ as including a decision 
given in a particular case or matter as it 
can lead to arbitrary and anomalous re- 
sults. If that could be done, then an 
officer, before whom three cases are 
pending, may give preference to women 
in one, to a member of the scheduled 


308° All, 
caste or tribe In another and to the most 
deserving person only in the remaining 
case; or he may give preference to women 
In all-the cases or to members of the 
-scheduled castes and tribes in all the 
cases or may decide all the cases on 
merits. Such a result was not intended 
by the Constitution makers. 

8. The decision of the excise 
authorities taken at the time of the dis- 
posal of the applications for the licence 
to prefer women applicants to men ap- 
plicants cannot amount to making: a 
sdecial provision for women and can- 
not claim the protection of Art. 15(3). 
Since no special provision had been made 
‘for women in respect of the grant of 
liquor licences, the grant of the licence 
to the appellant only on the ground that 
she was a woman was not only made on 
an irrelevant. ground but was also 
riminative and violative of Art. 15(1). 

9. The appeal is without force 
and is hereby dismissed. The appellant 
will pay the costs of respondent No. 1 in 
this appeal, The stay order is vacated. 

Appeal dismissed. 
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Raj Bahadur Lal and others, Appel- 
Jants v. Govt. of Uttar Pradesh and 
others; Respondents. ` 

Special Appeals Nos. 56 to 60 of 1971, 
D/- 4-11-1971 against judgment of G. C. 
- Mathur. J. in Civil Misc Writ Petn. No. 
4619 of 1970, D/- 1%-1-1971. 

(A) Constitution of India, Art, 226 — 
Natural Justice — Principles of — Re- 
quirement as to reasonable opportunity 
— Compliance of 


What the’ principles of natural jus- 
tice require is that a reasonable oppor- 
tunity should be afforded to the person 
against whom a decision is taken. Where 
all the eight writ petitioners were re- 
presented by three counsel and it was 
settled that any one of them present 
could represent them all, but the counsel 
present before the Hearing Authority 
refused to do so and further the peti- 
tioners were to blame for the manner in 
which they behaved before the Hearing 
Authority, they cannot be heard to say 
that no reasonable opportunity was given 
to them. (Para .7) 


(B) Motor Vehicles Act (1939), See- ` 
hear- 


tion 68-D — Powers of Authority 

ing objections — Issuing letters of request 
being discretionary, Hearing Authority is 
not bound to issue summonses to witnesses 
or examine them on Leia ga — (K- 
Ref:—- Civil P. C. (1908), O. 26, R.-D. 
AIR 1967 SC 1815, Rel. on, (Para 7) 
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(C) Evidence -Act (1872). S. 136 — 
Question put to one’s own witness viz. 
pene it was in public interest to allow 
S. T. U. to operate route exclusively to 
the total exclusion of private operators, 
with a view to obtain his opinion and not 
to elicit any fact or information — Hear- 
ing Authority was justified in disallow- 
ing it. (Para 9) 

(D) Motor Vehicles Act (1939), Poa 


tion 68-D — Objections to scheme — 


. fection that the objectors would be able 
. to operate the routes better than the 


State: Transport Undertaking cannot be 
raised especially when no objection is 
taken that they should not have been ex- 
cluded from the scheme — So also ob- 
jections such as poverty or loss of liveli- 
hood are outside purview of S. 68-D(1). 
AIR. 1967 SC 1815 & AIR 1959 SC 308, 
Rel. on. (Paras 9, 11) 


(Œ) Constitution of India, Art. 226— 
Bias — Mere fact that Hearing Autho- 
rity had passed certain adverse orders 

against the petitioners is no ground for 
holding that the Authority was biased. 
(Para 10) 


(F) Constitution of India, Art. 226— 
New Plea — Objection to scheme due to 
change of circumstances not raised before 
Hearing Authority in spite of filing sup- 
plementary objections — Objection not 
allowed to be raised before High Court. 

(Para 1D 


(G) Motor Vehicles Act (1939), ae 
tion 68-C — Does not offend Art. 14 of 
the Constitution — Scheme aE BNE 
sation of certain routes in U. P. Publish- 
ed in U. P, Gaz. D/- 29-8-1970 is not dis- 
criminatory — (X-Ref:— Constitution of 
India. Art. 14). AIR 1960 SC 1073 & AIR 
1961 SC 82, Rel. on. (Para 12) 


(H) Motor Vehicles Act (1939). Sec- 
tion 68-F — Cancellation of permits of 
Seat operators under S. 68-F (2) need 


not take place after S. T. U. bad been 
granted permits under S. 68-F (1). AIR 
1963 SC 640, Rel. on. (Para 13) 


(D Motor Vehicles Act (1939), FA 
tion 68-E — Grant of new permits to 
private operators after approval of scheme 
— Modification or correction of the 
scheme is not necessary — Civ. Misc. 
Writ No. 2736 of 1968, D/- 26-7-1968 
(All) and Civ. Misc. Writ No. a of 1968, 
D/- 15-1-1970 (All-Luck B.), Bel. on. 

(Para 14) 


(J) Constitution of India, Art. 226 — 
Order under Motor Vehicles Act approv- 
ing a scheme after considering objections 
raised under S. 68-D of that Act — Order 
is not open to challenge under Art. 226 
either on ground that another view may 
possibly be taken of the objection or that 
the order does not give detailed reasons. 
AIR 1960 SC 1073, Applied. . (Para 16) 
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Cases Referred: Chronological Paras 
(1970) Civil Mise. Writ No. 242 of 
1968, D/- 15-1-1970 (All Luck. 
B.), Mukut Behari Agarwal v. 
U. P. State Road ‘Transport 
Undertaking U4 
(1968) Civil Misc. Writ. No. 2736 of 
1968, D/- 26-7-1968 (AN), Amolak 
Singh v. Govt. of Uttar Pradesh {14 
(1967) AIR 1967 SC 1815 (V 54)= 
1967-3 SCR 329. Capital Multi- 
purpose Co-op. Societies, Bhopal 
v. State of Madhya Pradesh - 
(1963) ATR 1963 SC 640 (V 50)= 
(1963) Supp 1 SCR 99. Sobraj 

dharmal v. State of Rajasthan 13 

(1961) AIR 1961 SC 82 (V 43)= 
1961-1 SCR 642, J. Y. Kondala - 
Rao v. Andhra Pradesh Road 
Transport Corpn. T2 

(1960) AIR 1960 SC 1073 (V 47)= 
1960-3 SCR 742, H. C. Narayan- 
appa v. State of Mysore 

(1959) AIR 1959 SC 308 (V 46)= 
(1959) Supp (1) SCR 319. Gulla- 
palli Nageshwar Rao v. Andhra 
Pradesh State Road Transport 
Corpn. 

R. A. Sharma, S. C. Khare and V. 
Bahugana, for Appellants; Standing Coun- 
sel, for Respondents. ; 

VERMA, C. J.:— Six writ petitions 
were filed by various petitioners, who 
were operators on five stage carriage 
routes, namely, Allahabad-Shankergarh, 
Allahabad-Banda, Allahabad-Chitrakoot, 
Rajapur-Sitapur and Sitapur-Manikpur. 
These writ petitions were dismissed by a 
Jearned Single Judge of this Court by a 
common judgment. The petitioners in 
five of the writ petitions have filed these 
special appeals against the order of the 
learned Single Judge dated 19th Janu- 
ary, 1971. 


7.9 


12, 16 


2 The appellants challenged the 


nationalisation of the five stage carriage 
routes mentioned above. On September 
8. 1961. a notification under Section 68-C 
of the Motor Vehicles Act (hereinafter 
referred to as the Act) was published in 
the U. P. Gazette dated September 16, 
1961 and a scheme was proposed for the 
nationalisation of the five routes men- 
tioned above. The appellants and some 
others filed objections in the year 1961. 
Mr. S. K. Bhargava, Deputy Legal Re- 
membrancer Uttar Pradesh Government, 
Lucknow, respondent No. 2, was appoint- 
ed the Hearing Authority. The objec- 
tions were dismissed by Mr. Bhargava 
and the scheme was finally approved and 
published in the U. P., Gazette dated 
August 29, 1970. Thereafter a notifica- 
tion under Section 68-F (2) of the Act 
was published on September 12, 1970 
cancelling the permits of the petitioners. 
By means of the writ petitions. the peti- 
tioners challenged the order of the Hear- 
ing Authority dated September 4, 1968, 
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the publication of the final scheme on 
August 29, 1970 and the notification dated 
September 12, 1970 cancelling the per- 
mits of the operators. 


. 3 Before the learned Single 
Judge a number of points were raised 
and they have been repeated before us. 
The learned Single Judge has dealt with 
them in considerable detail and we shall, 
therefore, refer to the points and our 
reasons for agreeing with the learned 
Single Judge very briefly. The points 
raised before the learned Single Judge 
were these:— 

(1) That the Hearing Authority has 
acted in violation of the principles of 
natural justice and. on that account, its 
order dated September 4, 1968, is vitiated; 

.. (2) That the Hearing Authority has 
failed to consider certain objection raised 
by the petitioners; 

_ (3) That the Hearing Authority was 
biased and, on that ground also, its order 
is vitiated; : 

(4) That, on account of the lapse of 
time since 1961 when the draft scheme 
was published, there has been consider- 
able change in the conditions and cir- 
cumstances and, therefore, the original 
proposal could not be approved: 


(5) That Section 68-C of the Motor 
Vehicles Act offends Art. 14 of the Con- 
stitution and that the action of the State 
Government in notifying the petitioners’ 
routes for nationalisation is also discri- 
minatory; and 

. (6) That the cancellation of the peti- 
fioners’ permits is illegal. 

4. The first argument. Le. with 
regard to the violation of the principles 
of natural justice. had four limbs. It 
was argued that opportunity to produce 
witnesses was denied to the petitioners. 
The second limb of the argument was 
that the petitioners were denied an op- 
portunity to cross-examine the witnesses 


- produced by the State Transport Under- 


taking. Thirdly it was urged that the 
petitioners were not permitted to put cer- 
tain questions to their own witnesses. 
Fourthly, it was contended that the peti- 
tioners were not given an opportunity of 
addressing arguments before the Hearing 
Authority. 

5. The manner in which the peti- 
Honers conducted themselves before the 
Hearing Authority is a complete answer 
to the first. second and the fourth limbs 
of the first point mentioned above: What 
happened before the Hearing Authority 
may now be briefly mentioned. 

6. December 20, 1967 was the date 
fixed for hearing objections. At the in- 
stance of the petitioners the cases were 
adojurned to November 15, 1968. On 
this date the petitioners gave a list of 
455 witnesses. An application was made - 
for the examination of certain witnesses 
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on commision. The Hearing Authority 
having already rejected an application for 
- Issuing summonses to the witnesses, the 
application for examining the witnesses 
On commission was rejected and at the 
instance of the petitioners the cases were 
adjourned to March 1, 1968. On this date 

the petitioners produced no witness and 
- the cases were adjourned to March 18 
and then to April 2, 1968. On April 2, 
11968 the petitioners examined some wit-~ 
nesses and the cases were adjourned to 
April 16. 17, 1968 and on this date some 
more witnesses were examined and the 
cases were again adjourned to April 25, 
26. 1968. The petitioners examined some 
witnesses on these dates and some others 
on May 3. 1968. The cases were there- 
after adjourned to May 30, 31, 1968. The 
petitioners filed an application on May 
29. 1968 stating therein that some new 
permits had been granted on May 20, 
1968 and a corrigendum should be issued 
modifying the ‘scheme. The- Hearing 
Authority rejected this application on 
‘July 20, 1968 after hearing arguments on 
both the sides. The cases were then 
fixed for August 12. 1968 and on this 


date evidence on behalf of the petitioners ` 


was closed and the cases were adjourned 
to August 29, 30, 1968 for examination 
of ‘the witnesses of the State Transport 
Undertaking (hereinafter referred to as 
the undertaking). The Undertaking was 
directed to furnish a list of its witnesses 
six days before n date fixed and such 
a list was ed by the undertaking 
and a copy of the list was served on the 
counsel for the. petitioners. .On August 
29, 1968. however, none of the witnesses 
mentioned in the list given by the under- 
ing was present and a fresh list was 
given by the undertaking. out of which 
the undertaking wanted to examine six 
witnesses on that date. The learned 
counsel for the petitioners objected and 
wanted time. They prayed for one week’s 
adjournment. The Hearing Autho 
unwilling to adjourn the hearing for a 
week. Thereafter the learned counsel 
for the petitioners wanted one day’s ad- 


journment, which the Hearing: Authority’ 


was willing to grant. At the instance of 
. the petitioners, however, learned counsel 
for the petitioners again pressed for one 
weeks’ adjournment and when this prayer 
was r . both the petitioners and 
their counsel walked out. The under- 
taking then examined 4 of its wit- 
nesses and closed the evidence. The 
Hearing Authority fixed August 30, 1968 
for arguments. On that date one of the 
petitioners and counsel appeared be- 
fore the Hearing Authority but the coun- 
sel was unwilling to argue the case, He 
asked for adjournment which was- not 
granted and thereupon both the peti- 
tioner and his counsel walked out: The 


Hearing Authority thereupon heard argu- 
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rity was ` 


A.LE. 
ments on behalf of the undertaking and 
assed the impugned order dated Septem- 

4. 1968. 

T. On the facts mentioned above, 
It is impossible to contend that the peti- 
tloners were not given an opportunity 
to produce evidence or to cross-examine 
the witnesses or to address arguments.. 
We should like to emphasise one admis- 
sion made on behalf of. the petitioners in 
paragraph 19 of the writ petition and 
paragraph 14 of the rejoinder-affidavit. 
They have mentioned that there were 
three counsel representing the petitioners 
and it was settled that anyone of the 
counsel present would represent them all. 
The counsel, who appeard before the 
Hearing Authority on August 30, 1968 
could have argued the cases on behalf 
of all the petitioners but he refdsed to 
do so, As has been rightly pointed out 
by the learned Single Judge all that the 
principles of natural justice require Is 
that a reasonable opportunity should be 
afforded . tọ the person against whom a 
decision: is taken. The petitioners had 
themselves to blame for the manner in 
which they behaved before the Hearing 
Authority. As regards the refusal of the 
Hearing Authority to examine witnesses 
on commission and to issue letters of re- 
quest, it is well settled that a Tribunal 
such as the Hearing Authority is not 
bound to issue summonses to witnesses 
or to examine them on commission. 
Issuing letters of request is a matter of 
discretion. (See: Capital Multipurpose 
Co-operative Societies Bhopal v. State of 
M. P., AIR 1967 SC 1815), 


8. The third limb of the first 
point is that the petitioners were not 
permitted to put a particular question to 
their own witnesses. The question, which 
was disallowed by the Hearing Authority 
was as follows:—~ 


“Whether it is in the public interest 
to allow the State Transport Undertaking 
to operate exclusively the said route to 
ie oe exclusion of the private opera- 

rs n 


The learned Single Judge has rightly 
pointed out that the question was sought’ 
to be put with a view to obtaining the 
opinion of the witnesses and not to elicit 
any fact or information. The Hearing 
Authority was perfectly justified in dis- 
allowing the question. - : 
9. As regards the. second point 
urged before the learned Single Judge, 
and also before us. namely, that certain 
objections raised by the petitioners were 
not considered by the Hearing Authority, 
we entirely agree with the learned Single 
Judge that those objections were outside 
the purview of Section 68-D (1): of th 
Act. Their. Lordships of the Supreme 
Court have pointed out in Gullapalli 
Nageswara Rao v. Andhra Pradesh State 
Road Transport Corporation, AIR 1959 
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SC 308 the objections which are permis- 
sible under Section 68-D (1), namely: 


(i) That, under the scheme, the 
undertaking would not be able to pro- 
vide an efficient, adequate, economical 
and properly co-ordinated road transport 
service; 

. (it) That the scheme of nationalisa- 
tion is not in the public interest; and 

(iii) That the objectors should not be 
excluded. 

In this connection, reference may also 
be made to the case of Capital Multi- 
purpose Co-operative Societies. AIR 1967 
SC 1815 (supra). The learned Single 
Judge has rightly pointed out that it 
was not open to the petitioners to raise 
objections on the ground that. because 
of certain reasons. they would be able to 
operate the routes better than the under- 
taking. The objections were mostly legal 
and they have been dealt with by the 
Hearing Authority. .It should also be 
noted that there is no objection to the 
effect that the petitioners, or any of them, 
should not be excluded from the Scheme. 


10. The third point raised was 
that the Hearing Authority was biased. 
The mere fact that the Hearing Authority 
passed certain orders, which were ad- 
verse to the petitioners is no ground for 
the contention that the Hearing Autho- 
rity was biased, 


AL An objection, {the fourth 
point) which was not raised before the 
Hearing Authority was, however, raised 
before the learned Single Judge, namely, 
that the scheme was proposed in the year 
1961 and it.was approved in the year 
1968 and that the circumstances must 
have changed during the intervening 
years. The learned Single Judge rightly 
did not allow this objection to be raised, 
as it had not been raised before the 
Hearing Authority. despite the fact that 
supplementary objections had been filed in 
addition to the objections originally taken. 
Learned counsel for the appellants has 
tried to point out certain objections such 
as poverty of the petitioners, loss of 
their livelihood and other kinds of finan- 
cial losses. We agree with the learned 
Single Judge that such objections are 
clearly outside the purview of S. 68-D (1) 
of the Act. 


12. The fifth point is with regard 
to the violation of Art. 14 of the Con- 
stitution. This point stands concluded by 
two decislons of Their Lordships of the 
Supreme Court in H. C. Narayanappa v. 
State of Mysore, ATR 1960 SC 1073 and 
J. Y. Kondala Rao v. Andhra Pradesh 
Road Transport Corpn., AIR 1961 SC 82. 
The allegation that the State Govern~ 
ment has discriminated against the opera- 
tors of the eastern region of Uttar 
Pradesh and has avoue ea operators 
in the Western part of U. P. has been 
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controverted in the counter affidavit and 
there is nothing on the basis of which it 
could be said that there has been discri- 
mination. 


13. The last argument advanced 
before the learned Single Judge and also 
before us, is that the Regional Transport 
Authority could not cancel the permits 

of the petitioners under sub-section (2) 
of Section 68-F of the Act, until the 
undertaking had applied for permits 
under sub-section (1) of S. 68-F of the 
Act and such Permits had been granted. 
In other words, the contention is that 
action under Section 68-F (2) of the Act 
can be taken only after action has been 
taken under sub-section (1) of that sec- 
tion. Such a contention was rejected by 
the Supreme Court in the case of Sobhraj 
Sa TE v. State of Rajasthan. AIR 1963 

14. It was further contended that 
the undertaking was bound to issue a cor- 
rigendum when the petitioners brought to 
its notice that new permits had been 
granted on the route covered by the 
scheme. This argument is not sustain- 
able in vlew of a Division Bench deci- 
sion of this Court in Amolak Singh v. 


Government of Uttar Pradesh, Civil Misc. 
Writ No. 2736 of 1968, D/- 26-7-1968 
(All). This decision was followed by an- 


other Division Bench of this Court in 
Mukut Bihari Agarwal v. U. P. 

Road Transport Undertaking, Civil Misc. 
Writ No, 242 of 1968. D/- 15-1-1970 (All 
Luck B.). 

15. A completely new point was 
raised before us which was not taken 
anywhere before. It is contended that 
Sri S. K. Bhargava was the Deputy Legal 
Remembrancer and, in that capacity, he 
gave advice to the various departments of 
the State Government including the 
Undertaking and the Road Transport 
Authority. It has been sworn in the 
counter affidavit that Mr. Bhargava was 
never consulted in connection with the 
scheme which was sought to be impugn- 
ed by the petitioners. 


16. Before parting with these ap- 
peals, we should like to point out the 
scope and the nature of the jurisdiction 
exercised by tribunals such as the Hear- 
ing Authority and the permissible extent 
of interference by this Court in the ex~ 
ercise of its writ jurisdiction. The follow~ 
ing observations of their Lordships of the 
Supreme Court in the case of AIR 1960 


. SC 1073 at p. 1079 amply explain the 


exact legal position:— 

‘The guarantee conferred by Se 
tion 68-D of the Motor Vehicles Act upon 
persons likely to be affected by the in- 
tended scheme is a guarantee of an op- 
portunity to put forth their objections 
and to make representations to the State 
Government against the acceptance of the 
scheme, This opportunity of making re- 
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presentations and of being heard in sup- 
port thereof may be regarded as real 
only if in the consideration of the ob- 
jections, there is a judicial approach. But 
the legislature does not contemplate an 
appeal to this Court against the order 
passed by the State Government appro- 
ving or modifying the scheme. Provided 
the authority invested with the power to 
consider the objections gives an oppor- 
tunity to the objectors to be heard in the 
matter and deals with the objections in 
the light of the object intended to be 
secured by the scheme, the ultimate order 
passed by that authority is not open to 
challenge either on the ground that an- 
other view may possibly have been taken 
on the objections or that detailed rea- 
sons have not been given for upholding 
or rejecting the contentions raised by the 
objectors’. 

These observations were made by their 
Lordships while deciding a writ petition 
under Art. 32 of the Constitution but. in 
our view, they are equally applicable to 
the exercise of jurisdiction by this Cour 
under Art. 226 of the Constitution. 


17. We find no merit in these ap- 
peals and they are. dismissed with costs. 
` The interim orders are vacated. 


Appeals dismissed, 
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GUR SHARAN, LAL, J. 

Nand Lal Lurkoo, Petitioner v. State 
of U. P. and others, Opposite Parties. 

Civil Mise. Writ Petm. No. 565 of 
1970, D/- 2-11-1971. 

Constitution of India, Art. 226 =+ 
Failure to exercise jurisdiction. 

An order of Rent Control and Evic- 
tion Officer rejecting an application for 
allotment of a shop under Section 7(2), 
U., P. (Temporary) Control of Rent and 
Eviction Act, 1947 on a finding that it 
was not vacant is not an order requiring 
the accommodation not to be let to any 
person and therefore a revision against 
that order under Section 7-F of that Act 
is not maintainable. ; (Para 8) 


The Government cannot be said to 
have failed to exercise jurisdiction by its 
rejection of revision application. 

(Para 8) 

S. K. Tewari and Y. K. Shukla, for 
Petitioner; G. P. Bhargava, A. N. 
gava and Standing Counsel, for Opposite 
Parties. 


ORDER:— This writ petition relates 

to a matter arising under the U. P. 

Porary) Control of Rent and Eviction 

pen 1947 (hereinafter referred to as the 
ct 


LOJAP/G105/TMVJ 


Nand Lal v. State (G. S. Lal J} 


Bhar- . 


mor the. State 


A.L B. 


2. There is a shop in Ratia Bazar, 
Brindaban of district Mathura bearing 
No. 1162 B, which has been given the new 
No. 494. The petitioner made an applica- 
tion to the Rent Control and Eviction 
Officer, Mathura: giving out that the said 
shop was in the tenancy of one Krishna 
Gopal who vacated it and left Brindaban 
to settle at Bombay and carry on busi- 
ness there. He prayed for allotment of 
that shop to him, giving out that Dau 
Dayal (impleaded as opposite party No. 
3 to the writ petition) had illegally taken 
possession of that shop. It is not in dis- 
pute that Dau Dayal is the own brother 
of Krishna Gopal. The Rent Control and 
Eviction Officer held after enquiry, and 
by means of an order of which ‘copy is 
Annexure E to the writ petition. that the 
shop was not vacated or vacant. His find- 
ing was that the shop was in the tenancy 
of Moti Lal, father of Krishna Gopal 
and Dau Dayal, and after Moti Lal’s death 
both Krishna Gopal and Dau Dayal be- 
came its tenants. So according to him 
even if Krishna Gopal left Brindaban 
and went to Bombay. Dau Dayal continu- 
Ing to be its tenant. Thus holding that 
the shop could not be declared vacant - 
the application for its allotment was dis- 
missed. 

3. The petitioner Nand Lal ap- 
proached the State Government under 
Section 7-F of the Act. The State Gov- 
ernment passed an order of which copy 
is Annexure F to the writ petition re- 
fecting the application in revision on the 
ground that the Rent Control and Evic- 
tion Officer had found that the shop was 
not vacant and had not passed any order 
under Section 7(2) of the Act and there- 
fore no revision lay under Section 7-F 
of the Act. The petitioner made an ap- 
plication for review and the same was 
also rejected by an order of which copy 
is Annexure G to the writ. petition. 

4, In the writ petition a prayer 
has been made for quashing the order of 
the Rent Control and Eviction Officer 
and the two orders of the Sate Govern- 
ment. In regard to the order of the 
State Government the ground advanced 
for quashing it is that revision did lie 
and the State Government failed to ex- 
ercise the jurisdiction vested in it. 

5. The writ petition has been con- 
tested by Dau Dayal by filing a counter 
affidavit but at the time of the hearing 
of the writ petition neither Dau Dayal 
nor his counsel turned up. It has there- 
fore been heard ex parte. 

6. Learned counsel for the peti- 
tioner has stated that he confines his 
argument to the invalidity of the orders 
Government and if the 
court finds that the rejection of the revi- 
sion is not open to challenge. then he 
will not pursue the relief in regard to 
the quashing of the order of the Rent 
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Control and Eviction Officer. The short 
question to be decided therefore is whe- 
ther the State Government failed to ex- 
ercise jurisdiction vested in it by stating 
that it could not pass any order in revi- 
sion against the order of the Rent Con- 
trol and Eviction Officer since the latter 
order was not an order under Sec. 7(2) 
of the Act. 

T. Section 7(2) reads:— 

“The District Magistrate may by 
general or special order require a land- 
lord to let or not to let to any person any 
accommodation which is or has fallen 
vacant or is about to fall vacant”. 


It will appear that the question of pas- 
sing an order about letting or not letting 
will arise under the above quoted sub- 
section only in respect of an accommoda~ 
tion which is or has fallen vacant or is 
about to fall vacant. This fact, that is to 
say, an accommodation being vacant or 
having fallen vacant or being about to 
fall vacant is therefore a condition pre- 
cedent to the exercise by the District 
Magistrate of his power conferred by 
Section 7(2) to order a landlord to let or 
not to let such accommodation. The said 
fact or condition is therefore a jurisdic- 
tional fact which must exist before the 
order for letting or not letting can be 
passed. The Rent Control and Eviction 
Officer found as a fact that the shop had 
not fallen vacant. After this finding there 
was no occasion for him to pass any 
order to the landlord either to let the ac- 
commodation or not to let the accom- 
modation. 

8. Coming to Section 7-F, it is in 
the following words:— 

“The State Government may call for 
the record of any case granting or refus- 
ing to grant permission for ‘the filing of 
a suit for eviction referred to in Sec. 3 
or requiring any accommodation to be 
let or not to be let to any person under 
Section 7 (or directing a person to vacate 
any. accommodation under Section 7-A) 
and may make such order as appears to 
it necessary for the ends of justice”. 
The above quoted section deals with three 
eases in which the -State Government 
may pass orders under the section. One 
of them is a case in which the accommo- 
dation has been required to be let or not 


to be let to any person under Section 7.- 


The question arises whether the order 
passed by the Rent Control and Eviction 
Officer in the instant case is an order 
which can be regarded as covered within 
the words “requiring any accommodation 
to be let or not to be let to any person 
under Section 7” contained in S. 7-F. 
As pointed out above, the occasion for 
the Rent Control and Eviction Officer to 
pass an order for letting or not letting 
the accommodation in dispute did not 
arise at all when he found that the very 
condition upon the existence of which 
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hed could exercise his jurisdiction was 
non-existant. The order rejecting the 
petitioner's application on. the finding 
that the shop was not vacant cannot 
therefore be held to be an order requir- 
ing the accommodation not to be let to 
any person. Section 7-F will therefore 
not cover that order. The State Govern- 
ment was therefore right in rejecting the 
petitioner’s application in revision and of 
course also the application for review. 

9. While the judgment was being 
dictated Sri G. P. Bhargava came for the 
contesting respondent Dau Dayal but 
since the writ petition is being dismissed 
it is marae’ to hear him. 

10. In the result the writ peti- 
pon is dismissed but there is no order as 


Petition dismissed, 
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FULL BENCH 


G. C. MATHUR, A. K KIRTY AND 
J. S. TRIVEDI. JJ. 


Jagdish Saran, Appellant v. Brij Raj 
Kishore and another, Respondents. 


Second Appeal No. 3908 of 1963, D/- 
8-3-1972 against decree and Ters of 
Banwarilal Goel, 1st Civil and S. J, Ram- 
pur, D/- 29-8-1963. 


(A) Mohammedan Law — Customary 
Law of pre-emption — Plaintiffs right to . 
rest his beams on shops sold is an ease- 
mentary right and does not make the 
plaintiff a shafi-i-khalit (Para 12) 

. (B) Constitution of India, Art. 19(1) 
(Ð — Customary Law of pre-emption — 
Right of pre-emption on basis of ease- 
ment of resting of beams on shops sold 
being a right of pre-emption by vicinage 
is violative of Art. 19 (1) (f) and cannot 
be enforced. AIR 1965 J & K 62 (FB), 
Dissented from; AIR 1966 AI 271. Av- 
proved; AIR 1962 SC 1476. Explained; 
(1877-78) ILR 24 Bom 417, Rel. on. 

(Paras 12, 15) 

(C) Mohammedan Law — Customary 
Law of pre-emption — Plaintiff’s right to 
flow rain water through a common spout 
does not give him a right of pre-emption 
—- Even if plaintiff had such a right, it is 
void being violative of Art. 19 (1) (f) of 
the Constitution — (X-Ref:— Constitu- 
tion of India, Art. 19 (1) (f).) 


The plaintiffs right to flow rain rater 
through the common spout is not a right 
of easement as it is not a right over 
somebody else’s property. It-is not a 
right over or in respect of the shops sold. 
On the basis of this right the plaintiff 
cannot claim to be a participator in the 
appendages of the shops sold and is not 
a Shafi-i-Khalit in thet property. This 


right, thus, does not give the plaintiff 
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any right of pre-emption. (Para 18) 
Even if it be accepted that the plain- 
tiff had a customary right of pre-emption 
on account of his right to flow rain water 
through the common. spout, such a right, 
offends Art, 19(1) (f) and is void 
/ (Para 14} 
It cannot be said in respect of this 
right, that the introduction of an outsider 
in the shops sold would make common 
management extremely difficult and 
would destroy the benefit of ownership 
in common. In fact, in such a case no 
question of common management, at all 
arises. The right of pre-emption places 
restrictions upon the fundamental rights 
guaranteed by Art. 19(1) (fì) of both the 
vendor and the vendee. This restriction 
gives no benefit to the general public 
The only possible advantage is to the 
pre-emptor and that is to ensure the flow 
of the rain water through the common 
spout. This right of the pre-emptor is 
threatened by the sale. The spout re- 
a common spotit even after the 
Sale and the plaintiffs right to discharge 
the rain water through it is not affected 
by the sale. Even if the purchaser blocks 
up his portion of the common spout, the 
plaintiff can. by fixing a spout a few 
inches on his side of the roof get over the 
difficulty. The disadvantage resulting 
from such a custom of pre-emption out- 
_welghs the advantages that may result to 
‘pre-emptors of this S8. 


AIR 1966 All 271 = 1965 All LI 


1178, Mahboob Hasan v. Ram 
Bharosey Lal 5 
AIR 1965 J & K 62 — 1965 Kash 
LJ aS (FB), Sewa Nath v. Faqir 


Chan 
AIR 1963 Raj 195 = 1963 Raj LW 
336, Ladu Ram v. Kalyan Sahai EI 
AIR 1962 SC 1476 = (1963) 1 SCA - 
411, Bhau Ram v, Baij Nath _ 
Singh 4, 5. 12 
AIR 1946 Sind 55 = 223 Ind Cas . 
634, Imambakhsh Shah _ v. oo 
Muhammadali Khan 0 
(1877-78) ILR 24 Bom 414 = Z 
Bom LR 41, Ranchhoddas v. 
Jugaldas . 


Vinod Swarup J. Swarup. hissy Ap- 
pellant; Sripat Narain Singh, for Res- 
‘pondents. 


TRIVEDI, Ts ‘Defendant-respond- 
ent No, 2 Mohammad Husain was the 
owner of two shops. On 31-10-1955 he 
sold them to Jagdish Saran, appellant, 
The _ plaintiff-respondent, Brij ` Raj 
Kishore, who owned an adjoining shop 
filed the suit for pre-emption of the sale 
of the two shops on the basis of custo- 


- mary right of pre-emption on the grounds 


that the water of the roofs of the plain- 
tiffs house and shop used to flow through 
the same spout along with the water of 
the shops sold, and that the beams of the 
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A. L w, 
plaintiffs shop rested on the wall inter- 
vening between the plaintiffs shop and 
the shops sold. He alleged that he ap- 
proached the a Jagdish Saran 
also for executing the sale deed of ‘tha 
two shops in his favour, but he paid ng 
ae hence the suit for pre-emption. 


2. The defendant-appellant cons 
tested the suit on numerous grounds in- 
cluding the ground that the custom re- 
lating to the right of pre-emption was 
ultra oe the Constitution. The trial 
court decreed the plaintiffs suit and the 
decree of the trial court was confirmed 
by the lower appellate court, hence this 
Second Civil Appeal. 

The main question raised in the Ses 
cond Appeal was that the custom of pres 
emption set up by the plaintiff was void, 
as it violated Art. 19(1) (f) of the Con+ 
stitution. The learned Single Judge. be« . 
fore whom the appeal came up for hear~ 


ing, referred the same to a Bench. The ` 


Bench was of the opinion that the matter 
deserved consideration by a larger 
Bench and that is why this appeal hag 
been laid before us. . f 

3. Mulla’s Mohammedan Law. 
specifies the classes of persons successive 
ly entitled to exercise the right of pres - 
emption -as under:— 

(1) A co-sharer In the property, 
(Shafi-i-Sharik). 

(2) A participator In iImmumities end 
appendages, such as a right of way or a 
right to discharge water (Shafi-i-Khalit), 

- (3) Owners of adjoining immoveabla 
property (Shafi-i-Jar). 
The plaintiff sought pre-emption as a 
Shafi-i-Khalit. The appendages on the 
basis of which he’ claimed the right areg 
' (i) Beams of the roof o the plain- 
tiffs shop rest on the wall intervening 
between the shop of the plaintiff and the 
shops sold. 

(ii) Water of the roof of the plaine 
tiffs shop flows through the same spout 
along with the water of the shops sold, 


4 What we have to decide is whes 
ther customary right of pre-emption on 
yen ground set up by the plaintif offends 

Art. 19(1) (f) or not. In Bhau Ram v, 
Baij Nath Singh, ATR 1962 SC 1476, lawa 
of three different States came up for con- 
sideration. The Supreme Court held that 
all laws of pre-emption impose restric- 
tions on the fundamental rights of both 
the vendor and of the vendee to hold and 
dispose of property guaranteed by Artix 
cle 19(1) (Ð). The Supreme Court. then 
considered the - question whether the 
verious laws allowing pre-emption on dif- 
ferent grounds were saved (sic) the Cl. (5) 
of Art. 19. L e. whether they imposed rea« 
sonable restriction in the interest of the 
general public. It held that the laws 
conferring a right of pre-emption: upon. a 
co-sharer (Shafi-i-Sharik) imposed regs 
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sonable restriction in the interest of the 
general public; and observed:— 

“Tf an outsider is introduced as a 

Co-sharer in a property, it will make 
common management extremely difficult 
and destroy the benefits of ownership 
fm common”. 
The Supreme Court also upheld the vali- 
dity of the laws giving right of pre- 
emption to owners of properties, who 
had a common staircase with the pro- 
perty sold and who had a common en- 
trance from the street with the property 
sold. The Supreme Court was of the 
view that pre-emption on these two 
grounds stood on the same footing as 
pre-emption by co-sharer. The law pro- 
viding for pre-emption on the basis of 
vicinage (Shafl-i-Jar) was struck down 
as imposing unreasonable restriction on 
the fundamental right, observing:— 


“We do not think that the restric- 

tions placed by the law of pre-emption 
fin a case based on vicinage have any 
effect on prices being reasonably fixed, 
and the main effect we can see is that 
the law may give rise to a crop of litiga~ 
tion. We cannot, therefore, see any ad- 
vantage to the general public by such a 
law of pre-emption, and. in any case. the 
disadvantage certainly overweighs the ad- 
vantage that may result to a small sec 
tion of the public” 
Under one of the laws, under considera~ 
tion, it was provided that the right of 
pre-emption in respect of urban immov-~ 
eable property shall vest also: “where the 
sale is of a servient property, in the 
owners of the dominant property, and 
vice versa”. But since in that case the 
right was not claimed on this ground, 
the Supreme Court did not pronounce 
upon its validity. The principles laid 
down by the Supreme Court in this case 
apply also to the customary law of the 
pre-emption. 

5. We may now notice two deci- 
sions relating to the right of pre-emption 
on the basis of easementary right. In 
Mahboob Hasan v. Ram Bharosey Lal, 
AIR 1966 All 271, a Division Bench of 
this Court held that the custom of pre- 
emption in favour of a Shafi-i-Khalit, 
who merely enjoys an easementary right, 
was void, as it placed unreasonable res- 
trictions on the fundamental rights 
guaranteed by Art. 19(1) (D. The reason 
given for the decision is:— 

“All that the owner of an ease- 
mentary right may reasonably claim is 
continuation of his easementary right 
Now. it does not appear that the sale of 
adjoining property endangers the ease- 
mentary rights. Mere sale of adjoining 
property does not extinguish easementary 
rights”. 

With respect, we agree with this reason- 
ing and with the decision in this case. 
In Sewa Nath v. Faqir Chand, AIR 1965 
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J & K 62 (FB) a Full Bench of the 


-Jammu and Kashmir High Court held 


that the right of prior purchase conferred 
by Section 15 of the Jammu & Kashmir 
Prior Purchase Act on person in posses- 
sion of an easementary right over the 
property sold did not offend Art. 19(1) (Ð. 
as it did not place any unreasonable res- 
triction on the right of alienation. The 
main basis of this decision is that the 
Supreme Court in Bhau Ram’s case. AIR 
1962 SC 1476 though it condemned the 
right of pre-emption on the ground of 
vicinage, did not condemn the right on 
the ground of easement. The learned 
Judges referring to the Supreme Court 
decision observed:— 


“If they were of the opinion that the 
right of easement should not be up-held 
as a ground of pre-emption, their Lord- 
ships would have necessarily made that 
comment”. 

From this it has been inferred that the 
Supreme Court upheld the right of pre- 
emption on the ground of easement. With 
respect to the learned Judges, it appears 
to us that they have not correctly ap- 
preciated the decision of the Supreme 
Court. In the cases before the Supreme 
Court though the right of pre-emption 
was claimed on several grounds, in no 
case was it claimed on the ground of 
easement. It was, therefore. not neces- 
sary for the Supreme Court to consider 
this ground. The Supreme Court did not 
condemn this ground for pre-emption, 
simply because it did not arise for con- 
So erako and not because it approved of 


6. Let us now examine the right 
of pre-emption claimed by the plaintiff in ` 
the present case. The right is said to 
be based on two alleged easementary 
rights, namely, (1) the right to flow water 
through a common spout and (2) the right 
to rest beams on the wall intervening 
the shop of the plaintiff and the shops 
sold. From the Commissioner’s map and 
the report on the record it appears that 
the water spout is situated at a place 
where the roof of the plaintiff joins the 
roof of the shops sold. Rain water from 
the roofs of the shops flows through this 
spout along with the outer wall. The 
water falling on the roof of the plaintiff's 
shop does not flow over the roofs of the 
shops sold, but directly through the spout. 
The finding recorded by the lower appel- 


late court in this respect is in these 
words:— 
‘T agree with the finding of the 


learned Munsif and hold that the water 
of the roof of the plaintiff's shop used to 
flow through the same parnala along with 
the water of the roofs of the disputed 
shops”. 

This did not give the plaintif any ease- 
mentary right. The plaintif and the 
vendor had a common right to discharge 
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The lower appellate court had held that 
this right made the plaintiff a Shafi-i- 
Khalit entitled to pre-empt. 

7. Regarding the second ground 
on which pre-emption, is claimed, the 
lower appellate court has recorded a 
finding that the beams of the plaintiffs 
house (shop) rested on the wall of the 
disputed shops. But it has held that this 
right of easement did not make the plain- 
tiff a Shafi-i-Khalit and did not entitle 
him to pre-empt the sale. 
©- k Every common right and every 
easementary right does not make a per- 
son a Shafi-i-Khalit. The customary 
right of pre-emption is a legacy of the 
Mohammadan Law and the texts on this 
Jaw confine the right of pre-emption in 
the case of Shafi-i-Khalit to a partner in 
the right of a way or of water. 

9. Balles Digest of Mohummu- 
dan Law while quoting ‘Hidayah’ at page 
478 writes:— 

“Khuleet means, literally, ‘mixed 
with”. 

It further says:— 

“Though rights of water and way 
are given as examples of Shafi-i-Khalit 
it does not appear that a Khuleet in any 
other right than these has the right of 
pre-emption”. 

While illustrating the right of pre-emp- 
tion in the case of partner in: the right 
of water it mentions that— 

“ag to a small channel from which 
several lands or several vineyards are 
watered, and some of the lands or some 
of the vineyards watered by it are sold:—~ 
all the partners are pre-emptors, without 
any distinction between those who are 
and those who are not adjoining. But 
if the channel is large, the right of pre- 
aoa belongs to the adjoining neigh- 

our’ 

The nature of a partnership in water 
contemplated by the law givers there ap- 
pears to be that of persons who are bene- 
fited by the private common channel. 
Right of water contemplated is right to 
the use of water. Neither the texts, nor 
the decided cases lay down that ease- 
ments of all kinds conferred right of pre- 
emption in the nature of Khalit. 


10. In Imambaksh Shah v. Muham- 
madali Khan, 223 Ind Cas 634 = (AIR 
1946 Sind 55) it was laid down that where 
the owners of the land have the right to 
draw water from a Government water- 
course they cannot claim the right of 
pre-emption as Shafi-i-Khalit. This does 
not make them co-sharers in appendages 
or give them easementary rights: over 
the neighbour’s land. 

11. Similarly the Rajasthan High 
Court, Ladu Ram v. Kalyan Sahai, ATR 
1963 Raj 195. has held that the right of 
pre-emption as Shafi-i-Khalit cannot be 
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claimed on the basis of a right-of light 
and air and that right does not extend 
to easements other than the right of way 
and water. 

12. So far as the right to rest the 
beams on the wall of the disputed shops 
ig concerned, this may be a right of ease- 
ment but does not make the plaintiff 
Shafi-i-Khalit but makes him a Shafi-i- 
Jar. In Ranchhoddas v. Jugaldas, (1877- 
78) ILR 24 Bom 414, a Division Bench 
of the Bombay High Court, after examin- 

g the texts and the text books, held 
that the right of support is not an ap- 
pendage to property, but it is merely in- 
cluded in the incident of neighbourhood. 
The following passage from “Hammilton’s. 
Hedayah” is quoted and relied upon: 

“The laying of beams on the wall of 
a house gives a right of Shafi from nel- 
ghbourhood, but not from partnership in 
the property of the house. In the same 
manner also, a person who is a partner 
in a beam d down on the top of a 
ma is only held in the light of a neigh- 

our”. 

Nothing has been shown to us which may 
persuade us to take a contrary view. The 
right of the plaintiff to pre-empt on the 
basis of the easement of resting his beams 
on the wall of the shops sold is a right 
of pre-emption by vicinage. Such a right 
has been held by the Supreme Court in 
Bahu Ram’s case, AIR 1962 SC 1476 to be 
unconstitutional and un-enforceable. The 
plaintiff, therefore, cannot succeed on the 
basis of this easementary right. 

. 13. The plaintiffs right to flo 
rain water through the common spout is 
not a right of easement, as it is not a 
right over somebody else’s property. It 


the plaintiff cannot claim to b : 
ciņpator = the appendages of the shops 
sold and is not a Shafi-i-Khalit in that 
property. This right, thus, does not give 
the plaintiff any right of pre-emption. 


14. Even if it be accepted that the 
plaintiff had a customary right of pre- 
emption on account of his right to flo 
rain water through the common spout, 
such a right, in our opinion. offends Arti- 
cle 19(1) (f) and is void. It was urged 

the learned counsel for the plaintiff- 
respondent that this right is akin ‘to a 
right of pre-emption by a co-sharer. We 
are unable to agree with this. It cannot 
be said in respect of this right. as was 
said by the Supreme Court in respect of 
the right of co-sharer, that the introduc- 
tion of an outsider in the shops sold 
would’ make common management ex- 
tremely difficult and would destroy the 
benefit of ownership in common. In fact, 
in the case before us no question of com- 
mon management, at all, arises. As held 
by the Supreme Court. the right of pre- 
emption places restrictions upon the 
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fundamental rights guaranteed by Arti- 
cle 19(1) (f) of both the vendor and the 
vendee. This restriction gives no benefit 
to the general public. The only possible 
advantage is to the pre-emptor and that 
is to ensure the flow of the rain water 
through the common spout. We do not 
think, this right of the pre-emptor is 
threatened by the sale. The spout re- 
mains a common spout even after the 
sale and the plaintiff's right to discharge 
the rain water through it is not affected 
by the sale. Even if the purchaser blocks 
up his portion of the common spout, the 
plaintiff can by fixing a spout a few in- 
ches on his side of the roof get over the 
difficulty. The disadvantages resulting 
from such a custom of pre-emption out- 
weigh the advantages that may result to 
pre-emptors of this class. 

15. We have, therefore, come to 
the conclusion that the plaintiff was not 
entitled to sue for pre-emption of the 
sale either on the basis of his right to 
rest his beams on the wall of the shops 
sold, or on the basis of his right to flow 
rain water through the common spout. 
The courts below have erred in decreeing 
the plaintiffs suit for pre-emption. The 
appeal is, accordingly, allowed, the 
decrees of the courts below are set aside 
and the plaintiffs suit is dismissed with 


costs through out, 
Appeal allowed, 
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(A) U. P, (Temporary) Control of ` 


Rent and Eviction Act (3 of 1947), Sec- 
tion 3(1) (c) — Eviction of tenant ‘on 
ground of material alteration of accom- 
poe — Three conditions to be satis- 
e 


Clause (c) of Section 3(1) lays down 
one of the grounds on which a suit can 
be filed for the eviction of the tenant 
without the permission of the District 
Magistrate. For the application of Cl. (c) 
three conditions have to be satisfied, 
namely: (i) the tenant has made a con- 
struction; (ii) the construction has been 
made without the permission in writing 
of the landlord: and (ili) such construc- 
tion has materially altered the accom- 
modation. or such construction is likely 
substantially to diminish the value of the 
accommodation. (Para 5) 
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(B) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947, Sec- 
tion 2(a) — ‘Accommodation’ — Meaning 
of — Tenanted shop having a roof will 
be an accommodation. 

According to the definition in Sec« 
tion 2(a) accommodation means a build- 
ing which is used for residential or non- 
residential purposes but not as a factory 
or for an industrial purpose. Accom- 
modation is a unit for allotment under 
Section 7 of the Act and for letting out, 
Therefore, where a shop let out has a 
roof, the shop will be an accommodation. 

(Para 6) 

(C) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tion 3(1)(c) — Constraction contemplated 
by CL (c). 

The construction contemplated in 
Section 3(1){(c) must have some connec- 
tion with the accommodation or the pre- 
mises that have been let out. Such con- 
struction may be inside the demised pre- 
mises or on the outside or over it. It is 
not confined to constructions in the demis- 
ed premises. Therefore, the constructions 
made on the roof of the demised premises 
are within the mischlef of Section 3{1)(c). 
It is immaterial for this purpose whe- 
ther the tenant was or was not entitled 
to use the roof as a part of the premises 
let out to him. (Para 7) 


(D) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tion 3(1)(c) — Construction materially 
altering accommodation — Tests to deter- 


. Mine construction made over roof of a 


tenanted shop. 


Where a tenant of a single storied 
shop converted it into a double storied 
structure by constructing a walled super- 
structure on the roof of the shop, there 
is a material alteration of the accommo- 
dation within the meaning of S. 3(1)(c). 
The mere fact that the constructions can 
be removed does not alter the situation 
as almost any construction, permanent or 
temporary. can be removed. Whether a 
construction is permanent or temporary 
is only a question of the intention of the 
person making it. It does not affect the 
question whether the construction mate- 
rially alters the accommodation or not, 
AIR 1967 SC 643, Applied; 1969 All LJ 
477. Distinguished. (Paras 9, 11) 
Cases Referred: Chronological Paras 
1970 All LJ 1154 = 1970 All WR 

(AC) 731, Kishan Lal v. Ram 

Baboo 10 
1969 All LJ 477 = 1969 All WR 
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(1952) 2 QB 12 = (1952) 1 All ER 
470, wie v. Rowland 
(1903) 1 Ch 158 = 72 LJ Ch 96, 
Bickmore v. Dimmer ` 
G. P. paces and.A. N. Bhargava, 
for Appellants; K. N. Saksena, for Res- 
pondents. i 
G. C. MATHUR, J. :— These are two 
second appeals arising out of two suits 
filed by the appellants against the res- 
pondents for their eviction from two 
ahops numbered 278 and 279. 


2. The appellants are owners of 
a row of shops numbered 277. 278. 279, 
280 and 281 which are single storeyed. 
The respondents are tenants of shops Nos. 
278 and 279. Apparently. the tenancies 
were created at different times. The ap- 
pellants filed the.two suits out of which 
these two appeals arise for the eviction 
of the respondents ‘from these two shops, 
inter alia on the ground that the res- 
pondents had made certain constructions 
over all the five shops oe the con- 
sent of the. appellants and had thereby 
materially altered the accommodation. In 
the plaint, the appellants alleged that the 
roofs of the two shops were not included 
in the tenancy of the respondents. The 
respondents admitted having made the 
constructions but pleaded that they had 
done so with the consent of the appel- 
lants. They further pleaded that the 
roofs of shops Nos. 277, 286 and 281 were 
included in the tenancy of shop No. 279. 
It was also denied that the constructions 
materially altered the accommodation. 


3. Admittedly, the constructions © 


are what have been described as sheds or 
tapras. These have been made by con- 
structing certain walls with a tin roof 
thereon and the fixing of doors and win- 
dows. A part. of the constructions has 
been used as a temple and the remaining 
part as a school. 

Apparently, they are substantial con- 
structions. The trial court decreed both 
the suits. It-held in the suit relating to 
shop No. 278 that the roof of this shop 
was not included in the tenancy of shop 
No. 279 and in the suit relating tó shop 
No. 279 it held that the roofs of the other 
shops were not included in the tenancy 
of shop No. 279. It further held that no 
written consent of the appellants was ob- 
tained for making these constructions 
and that the constructions amounted to 
material alterations in the accommoda- 
tion. On appeal by the respondents, the 


lower appellate court allowed the ap-` 


peals, set aside the decrees of the trial 
court and dismissed the suits for eviction. 
It held that, since the plaint case was 
that the roofs of the shops were not in- 
cluded in the tenancy the constructions 
on the roofs could not be said to be 
alterations in the accommodation let out. 
It further held that the construc- 
tions did not amount to material 
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alterations In the accommodation as the 
constructions were of a temporary nature 
and could easily be removed at any time. 
In its opinion. the constructions did not 
make any change in the form or struc- 
ture of the accommodation for the reason 
that the constructions were made on the 
roof which was not a part of the accom- 
modation let out to the respondents. 
Against the judgments and decrees of the 
lower appellate court. two second apneals 
were filed in this Court. 


4. The only question, which arises 
for determination in these appeals. is 
whether the appellants’ case was cove 
by the provisions of S. 3 (1) (c) of the 
U. P. (Temporary) Control of Rent and 
Eviction Act, that is to say, whether the - 
appellants have succeeded in establishing 
that the tenants had. without their 
permission in writing, made any such 
constructions as, in the opinion of the 
court, had materially altered the accom- 
modation. Admittedly no written. consent 
of the appellants had been taken by the 
Tespondents before making the construc- 
tions. Therefore, the question for con- 
sideration was whether the constructions 
made by -the respondents had materially 
altered the ‘accommodation. The learned 
Single Judge. before whom these- two 
appeals came up for hearing referred 
them for decision to a Bench as, In his 
opinion, they involved questions of con- 
siderable importance. The appeals then 
cane up for hearing before a Bench 

of Gupta and Kirty, JJ. 
Gus. J. was in favour of allowing the 
appeals. In his opinion even though the 
respondents were not entitled to use the 
roof of the shop. the material constitut- 
ing the walls and roofs etc. must be 
treated as part of the structure let out to 
the respondents and that he could not 
conceive of a grosser case of material 
alteration in the accommodation let out 
to the respondents. He observed:— 

“There is no controversy that over | 
the roof of the shop,’ the respondents 
have built a super structure consisting 
of walls with a roof thereon together 
with doors and windows, and have no 
doubt that such a structure has brought 
about considerable change in the form 
and structure of the accommodation let 
out to the respondents”. 

Kirty. J. was for dismissing the appeals 
as. in his opinion, the applicability of 
Section 3(1)(c) depended essentially on 
the question as to whether the construc- 
tions complained of had been made in 
the accommodation let out. to the res- 
pondents which was’ the subject-matter 
of the suits for ejectment. He observed: 

“If they had made any construction 
not in the accommodation which had been 
let out to them but on some other part 
of the building with which they had no 
concern as tenants, the provisions of 
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clauses (b) and (c) of Section 3(1) would 
not be attracted”. 

In view of this difference of opinion. the 
Bench referred the appeals to a Full 
Bench. That is how these two appeals 
have come before us. 


5. The decision of the appeals 
depends upon the proper interpretation 
of Section 3(1)(c) of the Act. This sec- 
tion reads thus:— 

“3(1)— Subject to any order passed 
under sub-section (3), no suit shall with- 
out the permission of the District Magis- 
trate, be filed in any civil court against 
a tenant for his eviction from any accom- 
modation, except on one or more of the 
following grounds:— 


besusosooasoncansasyoneosns 


(c) that the tenant has, without the 
permission in writing of the landlord, 
made or permitted to be made any such 
construction as, in the opinion of the 
court, has materially altered the accom- 
modation or is likely substantially to 
diminish its value”. 

Clause (c) thus lays down one of the 
grounds on which a suit can be filed for 
the eviction of the tenant without the 
permission of the District Magistrate. For 
the application of clause (c) three con- 
ditions have to be satisfied. namely, (i) the 
tenant has made a construction; (ii) the 
construction has been made without the 
permission in writing of the landlord; and 
(ii!) such construction has materially al- 
tered the accommodation or such con- 
struction is likely substantially to dimi- 
nish the value of the accommodation. 
There is no dispute that the second con- 
dition is satisfied as no permission in 
writing of the appellants was taken by 
the respondents. The dispute relates to 
the fulfilment of the first and the third 
conditions. 


6. So far as the first condition is 
concerned, there is no doubt that the ten- 
ants have made some constructions. The 
main argument of learned counsel for 
the respondents is that the construction 
contemplated by clause (c) is a construc- 
tlon in the accommodation and, since the 
construction in the present case is on the 
roof which, according to the plaint case 
itself, is not part of the accommodation 
let out, the construction is not in the 
accommodation. His further argument is 
that, since the respondents were not en- 
titled to use the roof, their action in 
making constructions on the roof is not 
an action as a tenant but as a trespasser 
and such action is not contemplated by 
clause (c). ‘Accommodation’ is defined in 
Section 2(a) thus:— 


"2(a) ‘Accommodation’ means resi- 
dential and non-residential accommoda- 
tion in any building or part of a building 
and includes, 
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(i) gardens, grounds and outhouses, 
if any, appurtenant to such building or 
part of a building; 

(ii) any furniture supplied by the 
landlord ae use in such building or part 
of a buildin 

(iii) any Matting affixed to such. build~ 
ing or part of a building for the more 
beneficial enjoyment thereof. 

But does not include any accommo- 

dation used as a factory or for an indus- 
trial purpose where the business carried 
on in or upon the building is also leased 
out to the lessee by the same transac- 
tion”. 
This definition uses the very word which 
it seeks to define. The definition is partly 
restrictive in that it excludes certain 
types of accommodation from the defini- 
tion and is partly inclusive inasmuch as 
it includes certain s within the 
word ‘accommodation’. But considering 
the definition as a whole, it is clear that 
accommodation means a building or part 
of a building which is used for residen- 
tial or non-residential purposes but not 
as a factory or for an industrial purpose. 
Accommodation is a unit for allotment 
under Section 7 of the Act and for 
letting out. Therefore, the two shops let 
out to the respondents were ‘accommo- 
dation’ as contemplated by the Act. These 
shops consist of the flooring, the walls 
and the roof. 

7. There are no qualifying words 
attached to the word ‘construction’ in 
clause (c) of Section 3(1) but it is clear 
that the construction must have some 
connection with the accommodation or 
the premises that have been let out. Such 
construction may be inside the demised 
premises or on the outside or over it, 
It is not confined to constructions in the 
demised premises. Therefore. the con- 
structions made on the roof of the demis- 
ed premises are within the mischief of 
Section 3{1)(c). It is immaterial for this 
purpose whether the tenant was or was 
not entitled to use the roof as a part of 
the premises let out to him. Therefore, 
in our opinion, the constructions made 
by the respondents are such constructions 
as are contemplated by clause (c) of Sec- 
tion 3(1). 


8. The next question, which then 
arises for determination, is whether these 
constructions amount to material altera- 
tion of the shops which were let out to 
the respondents. What amounts to mate« 
rial alteration has now been laid down 
by the Supreme Court in Manmohan Das 
Shah v. Bishun Das, AIR 1967 SC 643. 
In this case, the tenant had lowered the 
level of the ground floor of the shops in 

tenancy by excavating earth there. 
from and putting up a new floor and 
consequently lowering the front door and 
putting up instead a larger door, lower- 
ing ‘correspondingly the height of the 


320 All, [Prs. 8-11] Sitaram v. Johri Mal (FB) (G. C. Mathur J.} 


chabutra so as to bring it on the level of 
mew door-step. He had also lowered the 
base of the staircase which entailed the 
addition of new steps thereto and cutting 
the plinth band on which the door ori- 
ginally rested so as to bring the entrance 
to the level of the new floor. A suit by 
the landlord for the eviction of the ten- 
ant on the ground contained in S. 3(1)(c) 
of the Act was decreed by the trial court 
-and by the lower appellate court, In 
second appeal, though the High Court 
agreed with the two courts below that 
the constructions made by the tenant 
materially altered the accommodation, it 

issed the suits on the ground that 
the constructions were not likely sub- 
stantially to diminish the value. of the 
accommodation. The Supreme - Court 
held that the landlord was entitled to a 
decree for eviction of the tenant under 
Section 3(1)(c) if he established that the 
constructions made by the tenant mate- 
rially altered the accommodation and he 
was not required further to prove that 
they were likely to diminish substantial- 
ly the value of the accommodation. Then 
considering the question -whether the 
constructions ` made by the tenants 
sound to material alteration, it ob~ 
served:— 


“The expression ‘material alterations’ 
in its ordinary meaning would mean im- 
portant alterations, such as those which 
materially or substantially change the 
front or the structure of the premises, It 
may be that such alterations in a siven 
case might not cause damage to the pre- 
mises or its value or might not amount 
to an unreasonable use of the leased pre- 
mises or constitute a change in the pura 
pose of the lease”. 
The Supreme Court then cited with ap~ 
proval two English cases, Wates v. Row= 


land, (1952) 2 QB 12 and Bickmore v.. 
Dimm st 


er, (1903) 1 Ch 158. In the fir 
case. it was held that the laying down 
of an additional concrete bed provided 
the house with a better substratum than 
it had before and was an improvement or 
a. structural alteration of the house, In 
the second case, it was held that the word 
‘alteration’ could not be applied to a 
change in the wall paper of a room or in 


the putting up of a gas-bracket or to the. 


fixing of an electric bell, though, in fix- 
ing it. some holes might have to be made 
in the wall and that it should be limited 
to something which alters the form or 
structure of the building. 


9. It is in the light of the prin- 
ciples laid down by the Supreme Court 
that we must judge whether the con- 
structions in the present case have or 
have not materially altered the shops let 
out to the respondents. It appears to us 
that the constructions, which have been 
made by the respondents, are substantial 


‘ed structures. 
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in nature and they ne converted the 
single storeyed shops into double storey- 
In our opinion, the con- 
structions have materially and substan- 
tially changed the front as well as the 
structure of the shops. The mere fact 
that the constructions can be removed 
does not alter the situation as almost any 
construction, permanent or temporary. 
can be removed. Whether a construction 
Is permanent or temporary is only a 
question of the intention of the person 
making it. It does not affect the ques- 
tion whether the construction materially 
alters the accommodation or not, 


10. Since the Supreme Court has 
mow laid down the tests for judging 
whether a construction materially alters 
the accommodation or not for purposes 
of Section 3(1}(c). it is not necessary for 
us to consider the decisions of two learn- 
ed Single Judges of this Court in Sardar 
Bahadur Mathur v. Kali Prasad Gupta, 
1961 All LJ 137 and Kishan Lal v. Ram 
Baboo. 1970 All LJ 1154. Learned coun- 
sel for the respondents placed some reli- 
ance on the decision of a Division Bench 
of this Court in Dr. Jai Gopal Gupta v. 
Budh Mal, 1969 All LJ 477. In this case, 
the accommodation let out was a house, 
The tenant added two rooms in g small 
portion of the court yard, these being a 
kitchen and a bath-room. They had no 
foundations although they were built of 
pucca bricks and had been plastered with 
cement. Applying the test laid down by 


. the Supreme Court, the Bench held that 


it could not be said that these construc- 
tions changed the front or the structure 
of the house let out to the tenant and 
that it was difficult to say on the facts of 
this case that the constructions had mate- 
rially altered the accommodation. The 
Bench took this view as it found that the 
constructions were essentially of a tem- 
porary nature which was evinced by tne 
fact of the tenant using the side of a bed 
as a support for the roof of one of the 
rooms. But the constructions in that case 
were of a very different nature from 
those in the present case. We do not 
think that this decision helps the res- 
pondents in any way. 


iL In our opinion, since the con- 
structions made by the respondents mate- 
rially altered the accommodation let out 
to them and the constructions were made 
without the consent of the appellants in 
writing, the appellants have succeeded in 
establishing all the conditions necessary 
for the applicability of Section 3(1)(c). 
They were, therefore, entitled to obtain 
a decree for the eviction of the respond- 
ents without obtaining the permission of 
the District Magistrate. We accordingly 
allow both the appeals, set aside the 
judgments and decrees of the lower ap- 
pellate court in the two suits and restore 


1972 


those of the trial court. The appellants 
will be entitled to their costs in these 
appeals as well as in the appeals before 
the lower appellate court. 

3 Appeals allowed.. 


| 
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Succession Act (1922), S. 214(1)(b) — 
Bar under — Does not apply to applica- 
tion of person seeking to continue the ex- 
ecution proceedings after death of origi- 
mal decree-holder. 


The words “application to execute” 
occurring in Section “214(1)(b) refer to a 
substantive application by which execu- 
tion proceedings were initiated and not 
to any other application which may be 
regarded as merely an ancillary applica- 
tion. Therefore, the bar enacted by the 
aforesaid provision does not apply to the 
application of a person who seeks to con- 
tinue after the death of the original 
decree-holder the execution proceedings 
which were initiated by the decree- 
holder. Sub-section (1) (b) of Sec. 214 
nly bars the institution of execution 
proceedings by a person claiming on suc- 
cession and does not bar the continuance 
of the proceedings if the execution pro- 
ceedings have already been commenced 
by the deceased. (Para 9) 


} Hence the heir of a decree-holder 
who has filed an execution application 
can on latter’s death continue those pro- 
ceedings after being substituted and it is 
not essential for him to obtain a succes- 
sion certificate. (Para 9) 
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JUDGMENT:— The question of law 
which arises for decision in this appeal 
is whether the legal heir of a decree- 
holder who filed the execution applica- 
tion can on the latter’s death continue 
those proceedings after being substituted 
or is it essential for him to obtain a suc- 
cession certificate. The answer to this 
question would depend on the interpre- 
tation of Section 214 (1) (b) of the Indian 
Succession Act. 


2. One Narain Das obtained a 
decree (No. 648 of 1964) against Vishwa- 
nath Prasad respondent on the basis of 
a pronote. On 8-8-1961 the decree 
holder himself put the decree in execu- 
tion. He. however, died on 18-11-1961. 
On 31-1-1962 the present appellant name- 
ly Sri Nath Khandelwal applied that bis 
name be substituted in place of the 
decree-holder and the execution be con- 
tinued as he was the legal representative 
and legatee of the deceased by virtue of 
a will dated 6-5-1959 executed by the 
deceased. The judgment-debtor did not 
file any objection and, therefore, the ap- 
pellant was substituted in place of the 
deceased decree-holder. Thereafter on 
10-5-1962 the judgment-debtor, however, 
filed an objection under Section 47 of the 
Code of Civil Procedure stating that Sri 
Nath Khandelwal was not the successor 
of Narain Das deceased decree-holder and 
that the earlier order substituting him 
was invalid. and that in any case the ex- 
ecution could not be proceeded with 
without succession certificate or probate 
being filed by Sri Nath Khandelwal. It 
appears that on 6-11-1962 Baij Nath 
Prasad claiming to be one of the heirs 
of the deceased decree-holder also filed 
objections wherein it was alleged that 
Baij Nath, Sri Nath Khandelwal, 
Parashotam Das, Ram Nath and Jagan- 
nath (nephews of the deceased decree- 
holder) were the heirs of the deceased 
and also legatees by virtue of the afore- 
said will and hence they were entitled to 
be substituted as heirs. Evidence was 
recorded. A certified copy of the will 
dated 6-5-1959 was filed. Sri B. N. Seth, 
Advocate an attesting witness of the will 
was examined and he proved the will: 
By the order dated 27-11-1962 objections 
were dismissed but the appellant Sri Nath 
Khandelwal was required to file a suc- 
cession certificate or probate of the will 
and it was ordered that the execution 
court would not proceed until the pro- 
bate or.succession certificate was filed. 
The present appellant filed an appeal 
against this order and contended that the 
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impugned order was erroneous in law in- 
asmuch as it directed him to obtain a 
succession certificate as a condition pre- 
cedent to the continuance of the execu- 
tion proceedings. The lower appellate 
court dismissed the appeal and affirmed 
the order’ of the executing court. In 
these circumstances the appellant has filed 
the present appeal in this Court. 


3. I have heard the learned coun- 
sel for the parties who have relied on a 
number of authorities in support of their 
respective contentions. They have not 
been able to refer to any direct autho- 
rity of this Court on this point. On be- 
half of the appellant reliance was placed 
on Tejraj Rajmal v. Rampyari. AIR 1938 
Nag 528; Ramji Ladha v. Harisanghii 
Varsalii, AIR 1955 Kutch 6; T. Chacko 
v. K. Varghese, AIR 1956 Trav-Co 183 
and P. L. Basappa v. Siddamma, AIR 
1966 Mys 198. The leading case in sup- 
port of the appellants contention is the 
Nagpur decision. though it does not con- 
tain elaborate reasonings. ' The Cutch 
case sets out the reasoning in some detail. 
The Travancore Cochin case merely 
follows the Nagpur and Cutch decisions on 
the point. The Mysore case is clearly dis- 
tinguishable on facts. From the summary 
of facts given in that decision it seems 
that there the decree-holder himself was 
not able to file the execution application 
and it was his widow who put the decree 
into execution. In those circumstances it 
was held that Section’ 214 of the Indian 
Succession Act applied to the facts of the 
case and the execution could not proceed 
without production of the succession certi- 
ficate. 

4. If the above authorities are 
analysed they disclose two main reasons 
for holding that on the death of the de- 
eree-holder his legal representative cannot 
continue the execution proceedings by 
mere substitution of his name without ob- 
taining a succession -certificate. 
ground mentioned is that the fundamental 
object of making provision for the produc- 
tion of a certificate of succession in Section 
214 is to protect the interests of a debtor 
making payment to persons claiming to 
be entitled to the effects of the decree- 
holder. In case the production of succes- 
sion certificate is not insisted on, the judg- 
ment-debtor can always apprehend a dan- 
ger of being forced to make payment twice 
or even more to other claimants of the de- 
cree-holder. The ratio of the decisions is 
that it is for safeguarding the interest of 
the judgment-debtor that the provision is 
made that the legal representative of the 
deceased decree-holder should not be al- 
lowed to execute a decree till he produces 
a certificate of succession. This argument 
does not appeal to me. In my opinion the 
apprehensions of the jee gaia on 
this score are somewhat illusory. Normally 

cases howsoever high the es 


S. Khandelwal v. B. Prasad (M. N. Shukla 9.) 


The first” 


A.I. R. 


may be, if the original party who institut- 
ed or contested the proceedings dies the 
uestion of ns competent to continue 
ose proceedings on the same footing is 
always settled by an enquiry in the nature 
of proceedings under er 22 of the Code 
of Civil Procedure. I am unable to a 
preciate as to how the present case stan 
in any manner on a different footing from 
that of other cases. Once the matter 
substitution of the le heirs or_represen- 
tatives of the deceased decree-holder is de- 
cided after fulf contest and recording of 
evidence, the rights of the contestants are 
fully protected and there are no chances 
of a miscarriage of justice. Moreover, this 
argument loses sight of the proposition of 
law that once a decree is satisfied in favour 
of the applicant in execution and the exe- 
cution is struck off, any. other person com- 
ing forward and claiming a right in res- 
pect of the same decree cannot revive the 
execution to the detriment of the judg- 
ment-debtor. So far as the judgment-de 
tor is concerned, his’ liability is fully dis- 
charged once the decree is satisfied and 
the execution is struck off. The notewor- 
thy feature in this connection, so far as 
the present case is concern is that a 
certified copy of the will was filed and one 
of the attesting witnesses namely Sri B. 
N. Seth, District Government Counsel, 
Mirzapur was examined to prove the wi 
I have already referred to the objections 
dated 6-11-1962 by Sri Baij Nath Prasad 
for himself and the other beneficiaries of 
the will who were the brother and nephews 
of the decree-holder. Thus, the only per- 
sons who could possibly set up a rival 
claim to bein e heirs or legal repre- 
sentatives of the deceased had already 
joined the contest for substitution and their 
claims having been rejected by allowing 
the appellant to be substituted, no danger 
lurked that the judgment-debtor would 
confronted in future with other persons 
claiming to be the legal representatives of 
the deceased. It is imperative that in 
cases like these the substitution proceedings 
must be conducted with mmetinilons care 
and abundant caution as was done by the 
executing court in the instant case. 


3. The other ane in favour 
of the necessity of producing a succession 
iteral interpre- 


certificate process m a 
tation of the language of Section 214 (1) 
(b) of the Indian Succession Act. It was 
contended by the learned counsel for the 
respondent that an application for substitu- 
tion by the legal representative of the 
deceased decree-holder is in effect an ap- 

prore diag with execution 
inasmuch as the oneal application for 
execution filed by the deceased decree- 
holder becomes the application of the per- 
son claiming to, be entitled to be substitut- 
ed. This argument can be sustained only 
if one can read into clause (b) of Section 
214 (1) a complete bar to proceed with 


plication for 


» 
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any application which is made by a per- 
son for copioni the proceedin gs This 
inference is possible only when the word 
‘application’ is given a wide meaning and 
the words “claiming to be so entitled” are 
regarded as the key words of the section 
ond are juxtaposed with ‘application’. In 
my opinion the crucial words in clause (b) 
are ‘application’ and ‘to execute’ and they 
should be read together to comprehend the 
real inhibition enacted by this provision. 
The central point to be investigated is as 
to whether the application by virtue of 
which the person claims to prosecute the 
execution proceedings becomes an execu- 
tion application or is merely a_ substitution 
application and in the nature’ of an inciden- 
tal application. The emphasis of the 
legislature seems to be on the words “to 
execute”. When an application for substi- 
tution is made by the legal representatives 
of the deceased decree-holder, it is not an 
execution application as such. It is merely 
an ancillary application calculated to 
enable the appellant to continue the exe- 
cution already set in motion. A distinc- 
tion has, therefore, to be drawn between 
cases in which the decree-holder dies prior 
to applying for execution and cases where 
the execution is initiated by him but he 
dies during the pendency of the applica- 
tion aad then his legal representative steps 
in and in substance asks for leave to conti- 
nue those proceedings. In the former 
case a succession certificate may be required 
to be filed (though the point does not 
arise here and I need not decide it) but 
in the latter the language of the section 
does not warrant the necessity for obtain- 
ing any succession certificate. In other 
words, the words “application of a person” 
occurring in clause (b) of Section 214 (1) 
must be construed to mean a substantive 
application and not an ancillary applica- 
tion of the type referred to above. 


6. A Full Bench decision of this 
Court in Sheo Amber v. Allahabad Bank, 
AIR 1959 All 179 (FB) which is directly 
in point can be a guide as to the meaning 
of the words “application to execute”. In 
that case the decree-holder initially applied 
for execution of the decree. The Zamin- 
dari Abolition and Land Reforms Act in- 
tervened and hence he made another ap- 
pee subsequently on the 20th Septem- 

er, 1952 in which he specified the pro- 
perty which was still available in execution 
after enactment of the U. P. Zamindari 
Abolition and Land Reforms Act. The 
controversy arose as to whether the sub- 
sequent application could be treated as an 
“application to execute” so as to be gov- 
emed by the 12 years rule of limitation 
contained in Section 48 of the Code of 
Civil Procedure. The said rid eae was 
obviously not in the form of the execution 
ape leat on as provided in Order 21, 
Rule 11 of the Code and it was held that 
this was not a fresh application for exe- 
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cution but merely an ancillary application 
to continue the execution application - al- 
ready poe with only such modifications 
as had been necessitated by the coming 
into force of the Zamindari Abolition & 
Land Reforms Act and hence no rule of 
limitation was applicable to such ancillary 
application. The identical words in Sec- 
tion 214 (b) of the Indian Succession Act 
in my opinion must be given the same 
meaning. The effect of putting a contrary 
construction on these words would be that 
even though execution may have been com- 
menc within limitation, when after the 
death of the decree-holder it is sought to 
be continued by his legal representative it 
will be deemed to be a fresh execution ap- 
lication and might become barred by 
imitation. Take a case, for instance, where 
the decree-holder files an execution appli- 
cation on the last date of limitation and 
dies thereafter. If the application for subs- 
titution made by his legal representative 
and for continuing the execution proceed- 
ings is treated as substantive application it 
will obviously become time barred. Such 
interpretation would defeat the ends of 
justice and is not in consonance with the 
spirit and the language used in that sec- 
ton. 

7. The leading case which enun- 
ciated the dictum which I have ventured 
to adopt was Mahomed Yusuf v. Abdur 
Rahim, (1899) ILR 26 Cal 839 wherein it 
was held that Section 4 of the Succession 
Certificate Act (VII of 1889) was not a 
bar to execution roceedings on ‘a mort- 
gage decree upon the application of the 
original mortgagee by reason of the original 
mortgagee having died during the pendency 
of the proceedings and his legal represen- 
tatives who were substituted in his place 
not having produced any succession certi- 
ficate. The same principle was followed 
and more fully explain in Raghubir 
Narain Singh v. Raj Rajeshwari Prasad 
Singh, AIR 1957 Pat 485. It was observ- 


“A reading of the provision of Sec- 
tion 214 (1) of the dian Succession 
Act makes it perfectly clear that it onl 
bars the institution of execution proceed- 
ings by a person claiming on succession 
and does not bar the continuance of the 
proceedings which had been instituted by 
the original decree-holder. Execution pro- 
ceedings having once been instituted by 
the original decree-holder his heirs can 
continue them without the production of 
the succession certificate irrespective of 
whether they are heirs by the principle of 
inheritance or by survivorship.” 

Reference was made to the provisions of 
Section 4 (1) b) of the Indian Succession 
Act 1889 which were in ‘pari materia’ 
with the provisions of Section 214 (1) (b) 
of the present Indian Succession Act. That 
case was followed in a latter decision of 
the same Court in Kumari v. Fulmati 
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Kuer, ATR 1965 Pat 296. In a Division 
Bench case of the Andhra Pradesh High 
Court in Mabukhan v. Rajamma, AIR 1963 
Andh Pra 69, Chandra Reddy C. J., speak- 
ing for the Court summed up the position 
as follows— 


“It is manifest from the language of 
Section 214 (1) (b) that it is only an ap- 
plication for execution (filed by a person 
that comes within the prohibition enacted 
in Section 214 (1) (b). Could it be pre- 
dicated that a person, who seeks to come 
on record as the legal representative of a 
decree-holder for the purpose of continu- 
ing that application, has applied for execu- 
tion of the decresh In our opinion, the 
answer is in the negative. It looks to us 
that this clause contemplates initiation of 
execution proceedings by a person and not 
continuance of proceedings already started 
by the decree-holder.” 


8. There is another aspect of the 
ease which also leads to the same con- 
clusion. Since the enactment of Order 22, 


Rule 2, C. P. C., the question whether 
execution proceedings abate on death has 
been set at rest. The execution proceed- 
ings can go on despite the death of the 
decree-holder, provided that there is some- 
one to take the necessary steps and enable 
the Court to continue the execution. In 
other words, in such circumstances a fresh 
application to execute the decree on be- 
half of the successor is not at all neces- 
sary. The heirs need not take steps for 
substitution under Order 22, Rule 2, 
C. P. C., but they merely apply to carry 
on proceedings. From this the conclusion 


becomes irresistible that an application 
made by the person claiming to be the 
heir and legal representative of the de- 


ceased decree-holder is not “an application 
to execute” but an application to carry on 
the proceedings already pending. 


9. Thus, in short my interpreta- 
tion of Section 214 (1) (b) of the Indian 
Succession Act is that the words “appli- 
cation to execute” ine therein refer 
to a substantive application by which exe 
cution proceedings were initiated and not 
to any other application which may be 
DE as merely an ancillary applica- 
ton. Therefore, the bar enacted by the 
aforesaid provision does not apply to the 
application of a on who seeks to con- 
tinue after the death of the original de- 
cree-holder the execution proceedings which 
were initiated by the decree-holder. Sub- 
section (1) (b) of Section 214 only bars 
the institution of execution proceedings by 
a person claiming on succession and does 
not bar the continuance of the pee 
if the execution proceedings have already 
been commenced by the deceased. As I 
have already indicated in the earlier part 
of my hopen the position would be 
different where the execution is initiated by 
a person other than the decree-holder who 
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dies even before he is able to institute the 
execution. In that view of the matter the 
appellant was competent to continue the 
execution proceedings without obtaining 4 


succession certificate and there was no bar 
to the Court proceeding with such execu- 


tion. 
10. In the result the order of the 
Court below is set aside and this appeal 


is allowed with costs, 
Appeal allowed, 
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ii A Hindu a a egos Office — 
ajmani and Man Bri i diff 
ence between. pir Pee a 


_ The essential difference between Brit 
Jajmani and Man Brity rights lies not in 
the nature of functions performed by the 
persons receiving gi erings ete. but in 
the fact that while the relationship esta- 
blished between those making th 


a casual nature. AIR 1942 All 320 and 
AIR 1953 Madh Bha 7, Followed. 
7) 


(Para 
_ , (B) Hindu Law — Religious office — 
Right of Brit Jajmani — It being a right 
in the property and being heritable, it is 
legally orceable. AIR 1942 All 320 
and AIR 1953 Madh Bha 7, Followed. 


(C) Civil P. C. (1908), S. 
Finding of fact by first appellate Court — 
A finding of the first appellate Court ar- 
rived at by applying a totally wrong cri- 
terion to question is not binding on the 
High Court in second appeal. (Pr. 11) 


_ (D) Land Acquisition Act (1894), Sec- 
tion 16 — Encumbrance, what is — The 
term ‘encumbrance’ in Section 16 would 
embrace rights of Brit Jajmani as such 
rights are a usage or customary rights — 
These rights are extinguished as a result 
of acquisition of the land by the Govern- 
ment. AIR 1935 All 895 and ATR 1955 
Cal 503, Followed. (Para 14) 


(Œ) Land Acquisition Act (1894), Sec- 


tion 12 — Finality of award — Where 
an interested party or his predecessors 
in interest failed to challenge the award 


of the Collector in the manner prescribed 
in Section 18, party could not subsequent- 
ly challenge it in a suit for injunction res- 
training the Collecter from taking posses- 
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sion of the land under acquisition. AIR 
1950 All 1, Followed. (Para, 15) 
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JUDGMENT:— The Ganga flows 
along vast sandy tracts which human 
hilanthropy has dotted with elegant ghats. 
in the city of Kanpur there is a long belt 
of land on the bank of the Ganges which 
is compendiously known as the Guptar 
Ghat. At present it actually consists of 
four ghats namely Ram Chandra Ghat, 
Narain Ghat, arha Ghat and Brahma 
Mandal Ghat. To the south of these 
ghats is situate bungalow No. 160 which 
is now known as the Police D. I. G. (De- 
uty Inspector General of aoe Bunga- 
in the 


ow. It appears that year 1892 
there was no regular t by the side of 
this land and the land was irregular and 


kachcha. Gradually ghats sprang up. The 
first in point of time was the Brahma Man- 
dal Ghat which was constructed pacca by 
the Brahma Mandal about 45 years ago. 
In or about the year 1980 one Asha Rama 
built another pacca ghat by the side of 
Brahma Mandal Ghat which came to be 
known as Lala Ram Chandra Ghat. Then 
thereafter Akharha Ghat came into existence 
and then the defendant Prem Club cons- 
tructed the pacca gbat known as Narain 
Ghat in the year . The 
controversy im the suit giving rise to 
the present appeal was confined to a por- 
tion of the Guptar Ghat known as the 
Narain Ghat which was originally kachcha 
but was converted into a pacca ghat by 
the defendant. 


The plaintiffs Sidh Nath and Ram Dayal 
claimed themselves to be Ganga Putras 
and alleged that they sat on the entire 
Guptar Ghat on the bank of the river 
Ganges and exercised Brit Jajmani_ rights 


by receiving offerings, charities and alms 
from their Jajmans, that they had their 
takhats on the entire Guptar Ghat and 
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that they performed Tarpans, Shradhs, 
special Ganges ....worship on auspicious 
occasions such as marriages and Bachhiya 
Gaudan etc. at the instance of the pil- 
grims. They asserted that their ancestors 
were in aR. possession of the Guptar 
Ghat and exercised Brit Jajmani rights 
over it and that their rights had been 
repeatedly recognised by the civil court 
as well as the executive authorities. Their 
grievance, however, was that in the year 
1953 the respondent, Prem Club obtained 


a lease of a portion of the Gu 
tar Ghat now known as Narain 
Ghat on a nominal lease rent of 


Rs, 10 per year from the Government and 
pursuant thereto the respondent had rais- 
ed a wooden and tin partition near their 
takhats and further threatened to make per- 
manent constructions and hence the neces- 
sity of filing this suit. The reliefs claimed 
were a permanent injunction restraining 
the defendant Prem Club, its members etc. 
from interfering with the plaintiffs’ exercise 
of their Brit Jajmani rights over the entire 
Guptar Ghat including the disputed Narain 
Ghat and a mandatory injunction orderin 
the defendant to remove the partition of 
wood and tin round their takhats. 


2. The respondent denied that the 
Jaintiffs or their ancestors were exercis- 
g Brit Jajmani rights over the entire 
Guptar Ghat including the Narain Ghat. 
It was pleaded that the plaintiffs and 
their ancestors used to sit on Ram Chandra 
Ghat which formed only a portion of the 
entire Guptar Ghat and it was on Ram 
Chandra Ghat -alone that they were exer- 
cising Brit Jajmani rights and had their 
takhats. The exercise of any such rights 
on the kachcha Narain Ghat was categori- 
cally denied. It was also pleaded that 
the land in question was acquired by the 
Government in the year 1949 and the 

. P. Government granted to the 
defendant a lease of the Narain 
Ghat on the 22nd July, 1953 and conse- 
quently whatever rights the plaintiffs had 
in the said t were extinguished. They 
could, therefore, no more claim any Brit 
Jajmani rights over the said ghat. The 
plaintiffs had no right to keep their takhats 
on the Narain Ghat and receive offerings, 
charities and alms from the pilgrims. The 
defendant claimed to be a duly registered 
society under the Societies Registration 
Act. The main object of the defendant. 
Club being to encourage and advance the 
art of swimming, bathing and life saving 
ete; it claimed to have rendered meritori- 
ous service in this direction on several oc- 
easions and pleaded that if the plaintiffs 
were allowed- to carry on their activities on 
the pacca Narain Ghat which had been 
actually built by the defendant, it was 
bound to obstruct the discharge of public 
service by the Club. It was further con- 
tended that the plaintiffs’ alleged right of 
Brit Jajmani was akin to begging and 
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hence they could not claim a permanent 
injunction in ch i of the same and the 
suit was not legally maintainable. The de- 
fendant claim to have constructed on 
the basis of the lease in its favour a pacca 

at (Narain Ghat), a temple and other 
uildings at a cost of Rs, 80,000/- or near 
about. 

3. The trial Court came to the 
conclusion that the plaintiffs had succeed- 
ed in establishing their Brit Jajmani and 
that the acquisition of the ghat by the 
Government did not destroy those rights. 
Hence, the plaintiffs’ suit was decreed. The 
lower appellate Court, however, set aside 
the decree and allowed the respondents’ 
appeal. 

4, The main questions which fall 
for determination in this appeal are:— 

1. Whether the plaintiffs have succeed- 
ed in establishing Brit Jajmani rights as 
stated by them? If it is so established, 
they would be entitled to restrain the de- 
fendant by means of an injunction as pray- 

In case such right is not established 
no relief can be granted to them in this 
re 


2. Even if such right is found in the 


plaintiffs’ favour, whether it was extinguisb- 
ed when the Government acquired the 
ghat in suit? 

5 In order to decide the first 


point which arises in the case the legal in- 
cidents of Brit Jajmani rights has to be 
carefully appreciated, A superficial ap- 
proach to the problem sometimes leads to 
the erroneous belief that the distinction be- 
tween a Brit Jajmani right. and what has 
been described as a mere Man Brit rights 
lies in tbe nature of the functions perform- 
ed or the services rendered by the claim- 
ants. Thus, for instance, where offerings 
received by certain people are dependent 
only on the compassion or the generosity 
of beoe it is generally considered not 
a case of Jajmani rights but merely of 
giving in respect of which no suit would 
ie. On the contrary, however, where the 
activities of those claimi any rights in 
their favour extend to performing of reli- 
gious and other like ceremonies such as 
Tarpans, Shradh and various kinds of chari- 
ties the nature of such activities is often 
accepted as conclusive of their giving rise 
to Brit Jajmani rights. That appears to 
be the criterion adopted by the lower ap- 
pellate court in the present case. It laid 
special emphasis on the fact that what was 
received by the plaintiffs in the discharge 
of their offerings was in the nature of alms 
giving or charity. The learned Judge ob- 
served:— 


“According to the plaintiffs and the 
evidence produced in the Court below the 
plaintiffs had a right of Brit Jajmani from 
persons who came there and in so far as 
the act of taking ‘dakshna’ without any re- 
ligious ceremony is concerned, it would in 
my opinion inly amount to Man Brity 


Sidhe Nath v. Prem Club (M. N. Shukla J.J 


ALR 
pad ee Brit Jajmani as contemplated in 
W. 

The contention -of the leamed 


counsel for the respondent was that the 
essential difference between Brit Jajmani 


and Man Brity rights lay not in the 
nature of functions which might be per- 
formed but in the kind of relationship 


which was created between those rendering 
the service and those making the offerings 
etc. I am inclined to accept this submis- 
sion. It is, therefore, clear that the lower 
appellate court did not apply the correct 
criterion in coming to the conclusion as to 
whether the plaintiffs had succeeded in 


proving their Brit Jajmani rights or not 
and the finding recorded it on_ that 
question is, therefore, vitiat and liable 
to be disturbed in second appeal. 


7. In my opinion the basic differ- 
ence between the two kinds of rights afore- 
said lies in the fact as to whether the re- 
lationships established between the two 
parties i, e. those making the gift or offer- 
ings etc. and those receiving them shares 
an element of viability or it is merely of 
a casual nature. What would be conclusive of 
the legal character of such activity would 
be as to whether there is any degree of 
permanence in the relationship between the 
two parties so got together. Even though 
it may not crystallise into a rigid and in- 
dissoluble bond yet it may give evidence 
of a modicum of stability or regularity so 
as to make it inconsistent with a merely 
casual or incidental relationship. It would 
be incorrect to try to fix a test in the 
nature of the duties performed which may, 
and, in fact in many cases are, 
similar or allied nature. 








overlap what would clearl 
one from the other woul 


This is an 
gredient so far as the legal incidence 
Brit Jajmani rights is concemed. 

a Division Bench case of this 
Court Sarda Kunwar v. Gajanand, AIR 
1942 All 320, it was observed by Dar, f 
at p. 323 as follows:— ` 


“A Manbrit essentially differs from a 
Brit Jajmani. In the Manbrit the relation 
between Jajmani and purohit is a tempor- 
ary one and there is no fixity or heredi- 
tary character about it. But in Brit Jaj- 
mani, especially those relating to Hindu 
pimes like Muttra, Benaras and Alla- 
abad, though it is open to parties to 
break away the old connexion and esta- 
blish a new one by custom or usage of 
the country as a matter of practice and 
as a general, rule, the connexion between 
Purohit and Jajmani is both permanent and 





1972 


Evang In 1934 All LJ 1197 = (AIR 
1984 851), which was a suit brought 
by the son of a Hindu priest at Azamgarh 
against his father for partition of a joint 
family property, a question arose whether 
the two items of property which were pur- 
chased by the father from his income as 
priest should be regarded as an ancestral 


property or personal property of the father 
cade it was held that they were the per- 
sonal prope of the father. This was 


also a case of Manbrit and Sir Shah Sulai- 
man expressly states that the property in 
dispute would be the personal property of 


the father.” 

8. Tt cannot be disputed that 
whereas the Brit Jajmani right is a right 
in property and can be legally enforced, 
a Man Brity is something which falls short 
of it; it is not a right in property which 
may be legally enforced. The distinction be- 
tween Man Brity and Brit Jajmani was also 
brought out in  Ghisibai Mangilal, AIR 
1953 Madh Bha 7 im the following 
words:— 

“Both Yajman Vriti and Man Vriti are 
offerings made to a Purchit by a devout 
Hindu on the occasion of his officiating at 
religious ceremonies and functions. Man 
Vriti, however, differs in this respect that 
the relation between a Yajman and Purohit 
is casual or temporary. There is no fixity 
of character and in consequence it is not 
a heritable asset, But a Yajman Vrity 
creates a permanent relation, which is re- 
garded as a heritable property and some 
m casio as ee e right ae 

ajman Vrity being a right in prop 
which is heritable it is also divisible.” 
Thus, it is well established that the right 
of Brit Jajmani is a right in the property. 
It is heritable and in some cases even 
A CETORI and therefore is legally enforce- 
able. 


9. It was contended by the learn- 
ed counsel for the respondent that the es- 
sential characteristic of the activities per- 
formed by the plaintiffs in the present case 
was not that of Brit Jajmani. The element 
of permanency it was submitted, was cons- 
picuously lacking. Sri Brij Lal Gupta con- 
tended on bel of the defendant that all 
such services as are rendered by the Gha- 
tias on the bank of the river Ganges which 
include performing of religious caremonies 
and which are precisely the activities claim- 
ed by the plaintiffs in the instant case are 
in their very nature transient, not partak- 
ing of any duten of permanency. He sub- 
mitted that the ingredient of Brit Jajmani 
can be inferred only in cases where there 
is unmistakable proof of the penance of 
relationship such as is typified by the ins- 
titution of Pandas. The common feature 
of such Pandas is that they maintain regu- 
lar books and even account books wherein 
the names of ancestors of their clients are 
noted and who can, therefore, claim priori 
in respect of their des ts. No su 
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claims having been made by the plaintiffs 
nor any evidence led on their behalf in 
the instant case, it was urged that their 
assertion of Brit Jajmani rights was wholly 
unfounded, 

10. _ The implications of the crucial 
test laid down in Sarda Kunwar’s case, 
AIR 1942 All 320 (supra) are that there 
are three important characteristics of Brit 
Jajmani. It can apply in respect of pil- 
grims who visit sacred places and who em- 
ploy the services of the same set of people 
in whose favour rights are alleged tc ac- 
crue. It is wrong to assume that such 
rights are anned to great religious cen- 
tres like Mathura, Varanasi and Allahabad 
to which there is specific reference in the 
aforesaid ruling. In my opinion the cri- 


terion formulated therein is quite consis- 
tent with such rights meses in respect 
of those places also whic are not 


acknowledged religious centres and where 
pilgrims do not necessarily come from out 
station. The meaning of the word ‘pil- 
grim’ according to the Oxford Dictionary is 
one who journeys to sacred places as act 
of religious devotion.” is visit to a 
sacred place may be by an alien or by 
a local inhabitant. 


Further, the sacredness of the place 
may arise either from its being an acknow- 
ledged religious centre or from the locali 
itself somehow acquiring sanctity. Third- 
ly, the element of permanence in the re- 
lationship may be proved either by its ex- 
tending over generations or by a compara- 
tively short span of time, but there must 
be evidence of a regular transaction be- 
tween the local pilgrims and the same set 
of persons rendering those services. In my 
opinion all these three material features 
which would satisfy the crucial test laid 
down in Sarda Kunwar’s case, AIR 1942 
All 320 (supra), have been proved in the 
present case by the plaintiffs. 


11. Kanpur cannot be bracketed 
with places like Allahabad, Mathura and 
Varanasi which are acknowledged religious 
centres. Nevertheless, it is situated on the 
bank of river Ganges which according to 
Hindu standards is hallowed with sanctity, 
so, the land in dispute can claim proximity 
to that “noble river” which “has held 
India’s heart captive and has drawn un- 
counted millions to its bank since the dawn 
of history”. Further, there is abundant evi- 
dence led by the plaintiffs for establishin 
that for over 80 or 40 gon members 
the public were visiting this ghat for bath- 
ing purposes and for performing other im- 
portant religious ceremonies in which con- 
nection services of the plaintiffs as Gan 
Putras were employed. Several of 8 
witnesses examined by the plaintiffs were 
persons who testified to this fact from 
their personal experience. They had been 
bathing in the river fora very long period of 
time and had got the ceremonies perform- 
ed through the ors of the plain- 


. duct carried on for an 
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tifs. That in my opinion does establish 

a sufficiently aul aracter of relation- 

ahi Devers the plaintiffs and the Hindu 
c 


P 
The concept of “Brit afmani rights 
cannot be restricted to the pains of busi- 
ness performed by Pandas who furnish 
merely one instance of the exercise of Brit 
poni which may assume many other 
rms. As I have already observed, the 
essential distinction is to be sought not in 
the nature of activities performed but in 
the stability of relationship established 
which might run over generations or may 
be proved by a consistent course of con- 
appreciable time. 
Reference may be made in this connection 
to the evidence of Ambika Prasad (P. W. 4). 
Gur Prasad (P. W. and Mool Chand 
(P. W. 6). I would also like to advert to 
the admission made by the defendant’s 
own witness Sri Banke Behari, Advocate 
who stated in unambiguous terms that 
Sidh Nath was the only Panda of the 
ghat and that he had seen the plaintiffs 
alone acting as Ganga Putras to the pil- 
gims visiting the ghat and assisted them 
performing .a variety of religious cere- 
monies. Sri Brij Lal Gupta, learned coun- 
sel for the defendant, submitted that it 
was not open to this Court in second ap- 
peal to go behind the finding recorded by 
the lower appellate court on this issue. But 
as I have already indicated, the lower ap- 
pellate Court applied a totally wrong cri- 
terion to the question and never recorded 
a finding that the degree of permanent 
relationship which was an essence of Brit 
Jajmani was womi in the present case. 
The appraisal of evidence by it was 
m an entirely different and wron 
angle. That finding is, therefore, not bind- 
ing on me in second appeal. The Court 
below does not seem to have taken into 
consideration the important fact which was 
established by documentary evidence that 
on a number of previous occasions such 
a were successfully asserted by the 
plaintiffs. Applying the correct legal test 
and assessing the evidence in view of that 
criterion I have no manner of doubt that 
the plaintiffs have succeeded in establish- 
ing Brit Jajmani rights over the disputed 
Narain Ghat and it would be incorrect to 
hold that their right was in the nature of 
Man Brity and hence no legal effect could 
be given to the same, Thus, the present 
suit was competent and the plaintiffs were 
entitled to agitate their rights by filing 
a suit for injunction. 


12. That, however, alone is not 
sufficient to entitle the plaintiffs to a de- 
cree in the instant case. If other circum- 
stances had not supervened so as to jeo- 
pardise or undermine the Brit Jajmani 
rights which the plaintiffs had proved, 
there have been no difficulty in awarding 
a decree in the plaintiffs” fevour. The 
question, therefore, arises as to whether on 
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the facts of the present case the plaintiffs 
are entitled to an injunction claimed 
against the defendant. The most formid- 
able hurdle which the plaintiffs have to 
face is the fact of subsequent acquisition 
of the ghat and the lease granted in the 
defendant’s favour. An attempt was made 
by the learned counsel for the appellants 
to contend that the particular site in ques- 
tion namely Narain Ghat was not the sub- 
ject-matter of acquisition. In my opinion 
there is no substance in this contention. 
The fact of acquisition was expressly plead- 
ed in paragraph 26 of the written state- 
ment which also mentioned the lease t- 
ed by the Government in the defendant's 
favour. The plaintiffs filed a lication 
in the present case and paragraph 12 off 
the same contained a reply to allegations 

e in paragraphs 21 to 81 of the writ- 
ten statement. . 


It is curious that there was absolutely 
no reference to the plea of acquisition 
which remained uncontroverted im the 
pleading. The trial Court recorded a find- 
ing that the disputed Narain Ghat was 
acquired by the Government and a lease 
was also executed in respect of the same 
in favour of the defendant Prem Club, The 
award Exhibit A-2 dated 22-5-1949 and 
the lease Exhibit A-3 dated 22-7-1953 are 
on record. The award recites that the site 


acquired was situate on the banks of the 
pa a and was Nazul land having an area 
of 5 acres, 1 rood and 10 poles, that there 


was structures as well as land appurtenant 
thereto, that the pope was held by 
ese that it being F pence Nazul 
and, nothing was pai or proprietary 
rights of the land. It has been found b 
the lower appellate Court that the sai 
property had been acquired by the Gov- 
emment. The lease Exhibit A-3 has also 
been found to relate to land which formed 
part of the property which was the subject- 
matter of acquisition. It was leased to the 
Prem Club for the construction of a pacca 
ghat and stairs for bathing and swimming 
and the lessees were enjoined not to use 
the same for any other purpose n ag 
“public ghat” and not to restrict the use 
to the members of the club only. The 
contention of the appellants was that even 
assuming that the property in suit had been 
acquir it had no effect on the rights 
which had accrued to the plaintiffs. There 
are, however, two reasons on account of 
which I must repel this contention. Firstly, 
the lease does not reserve the rights of any 
person who was not party to that docu- 
ment. There is no indication at all that 
Brit Jaman rights of the plaintiffs were 
retained and were not destroyed by the 
act of acquisition. The lease is the docu- 
ment which reveals the legal character of 
the property as it emerged after the acqui- 
sition made by the Government. The de- 
fendant club is entitled by virtue of that 
lease to carry on its activities enumerated 
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therein and in accordance with the purpose 
for which it was executed, Clause 3 of’ 
the lease deed Exhibit A-3 completely spe- 
cifies the genie upon whic jie lease 
was t and it is not possible to go 
hevaad tho terms of the lease and to hold 
that in spite of the acquisition and the 
lease ted in favour of Prem Club the 
plaintifs Brit Jajmani rights remained 
unimpaired. 
cin b ted is that S 
2 ent cannot be accep is that sec- 
tion 16 of the Land Acquisition Act pro- 
vides that when the Collector has made an 
award under Section 11 he may take pos- 
session of the land which shall thereupon 
vest absolutely in the “free 
from all encumbrances.” The learned 
counsel for the appellants has strenuously 
ed that-the Brit Jajmani rights claim- 
by the plaintiffs are not encumbrances 
and hence they fall outside the ambit of 
Section 16. According to the respondent 
such He, assuming that they had been 
acquired by the plaintiffs’ were utmost in 
the nature of customary rights and they 
were also encumbrances which could not 
continue to apply to a property after its 
acquisition. Sri G. P. Bhargava learned 
counsel for the appellants submitted that 
the Brit Jajmani rights were neither rights 
of easement nor customary rights but he 
was unable to bring them into any other 


Yet, another reason why this 


legal category of rights. He vaguely as- 
serted that the Brit Jajon rights were 
non-destructible rights which would trans- 


the limit of encumbrances. 


If tbe legal basis and ori of Brit 
Jajmani rights is probed it would be evi- 
dent that they can be acquired either by 
agreement or lost prant or usage and pres- 
cription. In Khushya v. Mangala, 12 All 
LJ 267 = (AIR 1014 All 37619), it was 
held that ‘4ijmani brits, were a well known 
form of tenure in this country but where 
a claim to ‘brit jijman? was put forward, 
the plaintiff must prove either grant or else 
some custom or such long-continued pos- 
session as raised the presumption of a 
lost grant. In Buddha v. Balwanta, AIR 
1958 All 699, which also dealt with the 


Brit Jajmani right of scavenging in the 
eer Mohallas 


cend 


houses situated within 
it was held by a Division Bench of this 
Court as follows:— 


“The right of the kind claimed by the 
plaintiff may arise by agreement amongst 
sweepers defining the areas or houses where 


each to render services without bein 
interfered with by others, ina whi 
case the parties to such an agree- 


ment can enforce it as between themselves. 


It cannot, however, afford protection 
i interference persons. Such 
t may also be acquired grant by 


ri 
7 ch owners of particular ouses may 
confer the exclusive privilege of serving in 
that capacity to the exclusion of all others 
following the same vocation. Usage and 
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prescription may also be the source of such 
a right.” ; 

This shows that the term ‘encum- 
branceg’ to be construed in a wide 
and not in a narrow technical sense. It 
need not necessarily be in the form of a 
lease or a mortgage, it includes any right 
of property which is a burden on the pro- 
perty. 


14. In the present case the plain- 
tiffs did not claim either any agreement 
or lost grant The averments made in 
pamgraph 3 of the plaint were as fol 


“In_ brief the ancestors of the plain- 
tiffs and thereafter the plaintiffs have been 
pe all functions for Tarpan, Shra- 

a (offering to the departed souls}, spe- 
cial Ganges worship on the auspicious oc- 
casions of marriages etc. Bachhiya Gau- 
dan, recitals of Narain Katha to 
Ganges worshi public ete.”, 

In substance that was claim- 


devotees 
erefore all 


used in Section 16 of the Land Acquisition 
Act and they are extinguished as a result 
of acquisition. In George High School v. 
Abdul Karim Khan, 1935 All LJ 992 = 
(AIR 1935 AN 895), it was held by cane 
poe a customary right as distinguish 
m an easement was included within the 
meaning of the word “encumbrance” in 
Sec. 16, Land Acquisition Act and such a 
right was destroyed by acquisition. In 
Ganga Vishnu v. M. M. Co. Ltd, AIR 
1955 Cal 508, it was held that a right of 
easement whether it belonged to a public or 
private owner came within the purview of 
Section 16 of the Land Acquisition Act, it 
was an encumbrance and came to an end 
in view of its provisions. The learned 
counsel for the appellants referred to the 
order passed by the Nazul Officer Sri S. P. 
L. Bhatia dated 20-11-1948, Exhibit 11 
which directed that even if a lease was 
anted to the defendant Prem Club of the 
isputed si it should be noted in the 
lease deed that the Brit Jajmani rights of 
Sidh Nath would be left unaffected. How- 
ever, it is merely a recommendation by the 
Nazul Officer which was apparently not 
accepted by the Government inasmuch as 
it was not incorporated in the lease deed. 
erefore, I am of the opinion that even 
though the plaintiffs had ‘acquired Brit Jaj- 
mani rights in respect of the disputed 
Narain Ghat, those rights were extinguish- 
ed by the acquisition of the said land by 
the Government. 


15. In the end Sri G. P. Bhargava 
contended that there was no proof of the 
fact that the plaintiffs had been paid any 
compensation in respect of the acquisition 
and hence their rights could not be destroy- 
ed the so acquisition, ~This argu- 
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ment is wholly untenable in view of the 
provisions of the Land Acquisition Act, 
which is a self-contained Code. Section 12 
of the Act provides that the award made 
by the Collector “shall be final and con- 
cleave evidence as between the Collector 
and the persons interested, whether th 
have respectively appeared before the Col- 
lector or not, of the true area and value 
of the Jand and the apportionment of the 
compensation among the persons interest- 

” Jt is significant that under Section 2 
notices are issued by the Collector so that 
“claims to compensation for all interested in 
such land” may be made to him. If a 
person fails to file an objection or claim 
and receive compensation, that cannot de- 
tract Section 12 of the Act comin 
into effect. This osition is clinch 
by the provisions of Section 16 of the Act 
which are to the effect that on the making 
of the award the Collector may take pos- 
session of the land which shall thereupon 
vest absolutely in the Government. More- 
over, Section 18 of the Land . Acquisition 
Act provides the manner in which the 
award of a Collector may be challenged by 
any person interested who has not accepted 
the award. The plaintiffs or their ancestors 
or predecessors in interest bene never 
challenged the award, it cannot be chal- 
lenged in the present proceedings. See 
Krishna Dei v. G. G. in Council, AIR 1950 
All 1 (para 11). 


1B. Lastly, the learned counsel For 
the appellants submitted that it was mani- 
fest from the lease itself that the land in 
dispute was Nazul land and the Govern- 
ment could not acquire its own property. 
ig argument is utterly misconceived, I 
bave already referred to the award which 
recites that the Government being the 
owner of the property no compensation 
was to be given in respect of the proprie- 
tary rights to the pro aiy being held by 
the lessees. It was only the lessee’s rights 
which were being acquired and the legal 
consequence of the acquisition as contem- 
plated by Section 16 of the Land Acquisi- 
Hon Act was the extinction of Brit Jajmani 
rights which were on the facts of the case 
nothing more than customary rights which 
stood annihilated by the acquisition. In 
these circumstances the plaintiffs havin 
been stripped off their rights by the act o 
acquisition at the instance of the Govern- 
ment were not entitled to restrain the de- 
fendant by means of an injunction. 


I7. L therefore, dismiss this ap- 
peal but make no order as to costs. Par- 
ties will bear their own costs of this ap- 





Appeal dismissed. 
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AIR 1972 ALLAHABAD 380 (V 59 C 85) 
K. N. SRIVASTAVA, J. 


M/s. Gokalchand Sri Chand, Appek 
et. Union of India and others, Respon- 
ents. 


Second Appeal No. 1650 of 1965, D7- 
9-8-1972. 


Railways Act (1890), Ss. 77, 80 and 


74-A and Rule 148 of the Coaching Tariff 
— Suit for er — Fruit parcels deli- 
vered late — Plea of carelessness and 


negligence of Railway employees answered 
with plaintiff's non-conforming to Coach- 
ing Tariff packing requirement — Effect 


In a suit for damage to perishable 
fruit due to dely in delivery the non-avail- 
ability of wagon space, locomotive, train- 
connections and andling personnel is no 
excuse. Neither is it any excuse against 
the loss of fruit-value to say that Coaching 
Tariff prescribed basket containers were 
not used for packing the fruit, where the 
loss is occasioned by the delay and not the 
type of packing, rs. 3, 10, 15 & 16) 


Cases Referred: ‘onological Paras 
AIR 1969 SC 817 = (1969) 1 SCR 910, 
Union of India v. Brijlal Purhottam- 
das 15 
AIR 1967 Pat 425, Union of India 
v. Sadhu Ram . 14 


ATR 1957 All 193, Dominion of India 
v. Gaya Prasad 18 
ATR 1957 All 259 = 1957 AN Lj 150, 
Union of India v. S. Bagchi 13 
AIR 1953 Nag 169 = 1954 Nag LJ 
353, Dominion of India v. Rupchand 
Heerachand 13 


A. Banerjee, for A cellant; Gurprata 
Singh, for Respodents. a oi 

ORDER:— This is an appeal by the 
unsuccessful plaintiff, arising out of the 
following facts: 


a. The plaintif is a registered firm 
carrying on wholesale business in fruits at 
Meerut. This firm booked a number of 
consignments on two different dates, name- 
ly, 6-7-1961 and 17-7-1961, from Meerut 
to Bombay. These consignments reached 
their destination in damaged condition. Ac- 


cording to the plaintiff, the damage was 

caused due to carelessness and negligence 

of the railway employees: The plaintiff 
e 


filed the suit for recovery of Rupees 
8984.68 Paisa as damages, after serving ` 
notices under Section 77 of the Indian 
Railways Act and Section 80, C. P. C. 


8. The suit was contested on vari- 
ous grounds and, inter alia, it was pleaded 
that there was no negligence and careless- 
ness on the part of the railway employees, 
and that the damage was caused due to 
the defective packing of the mangoes which 
were consigned from Meerut to Bombay. 
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4. The trial court decreed the suit 
for the recovery of Rs. 3364.36 Paisa with 


roportionate costs, holdin that the 
Deae was due to the negi ence of the 
railway employees. The defendant filed 


an ap The lower appellate court held 
that the packing of the mangoes was de- 
fective ann there was no negligence on the 
part of the Railway Administration in carry- 
ing the consigaments fom Meerut to Bom- 
bay. In this view of the matter, the ap- 
peal was allowed and the suit was dismiss- 
ed in its entirety. 

5. Being dissatisfied, the plaintiff 
has filed this second appeal. 

6. The first point for determina- 
tion in this case is as to whether there 
was any negligence on the part of the Rail- 
way Administration in carrying the goods 
from Meerut to Bombay. Two consign- 
ments were booked on 6-7-1961. They 
were despatched from Meerut and they 
reached Delhi the same day at 9-15 a. m. 
They were detained at Delhi til 8-7-1961 
and on that day they were despatched for 
Mathura, where they reached at 745 a m 


7. The contention of the defen- 
dant-respondent was that at Delhi Station 
four wheeler luggage van was not available 
and, therefore, the consi ents could not 
be despatched for ea Y till 8-7- 
1961. This will not exonerate the Railway 
Administration, It was the duty of the 
Railway Administration to have forwarded 
the wagons or to have made some alterna- 
tive arrangement. The consignments con- 
sisted of h fruits. Under the contract, 
the Railway Administration was bound to 
send the consignments to the destination 
at the earliest. The fact that no four 
wheeler luggage van was available at Delhi 
Station could not be a valid plea for de- 
mong the consignments at Delhi for two 
days. 


8. At Mathura the consignments 
were again detained and they reached 
Baroda next day at 11.80 a. m. on 10th 
July, 1961. The plea of the Railway Ad- 
ministration was that there was no con- 
necting train in which the van could be 
attached. This too is not a valid plea. It 
was the responsibility of the Railway Ad- 
ministration to have despatched the goods 
in such a manner that they could reach 
their destination within the shortest time 
without being detained for the non-availa- 
bility of connecting trains, On this ground 
as well the Railway Administration could 
not claim that due care was taken to carry 
the goods to their destination expeditiously. 


9. Under Section 46-C (e) of the 
Indian Railways Act, ‘Parcel’ has been de- 
fined as any package or merchandise or 
other goods entrusted for carriage by pas- 
senger or parcel train. The Railway Ad- 
ministration had accepted these consign- 
ments as parcels to be carried to the des- 
fination to which these consignments were 
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booked. Thus, the Railway Administration 
had agreed to carry these goods to their 
destination by a parcel train or by a pas- 
senger train, 


10. In the trial Court, a question 
was put to the defendant-respondent’s wit- 
nesses, who were railway employees, - and 
it was elucidated in their statements that 
from Delhi direct trains were available, but 
these consignments could not be sent by 
those trains, because one of ins, 
namely, the Parcel Express which left 
Delhi for Bombay in the night of 6-7-1961 
was cancelled due to the non-availability of 


y the Railway Administration. 
It was the duty of the Railway Adminis- 
tration to provide ard and locomotive. 


If the Railway Administration had not 
sufficient number of guards or locomotives, 
which could be requisitioned at the shor- 
test notice, it should have sent notices to 
the Railway Stations that booking of perish- 
able goods should not be made unless 
arrangement for their expeditious carrying 
was made by the Railway. 


i. Not only this, at Baroda too 

the two consignments which were booked 
on 6-7-1961 were unduly detained. The 
reason gives by the trains clerk was that 
in the first available train there was no 
space and the stoppage of the second train 
was only 15 minutes and it was not pos- 
sible to attach this van after shunting with- 
in a short time of fifteen minutes. Short- 
age of space in a train too is no und. 
The other ground for not attaching this van 
to the second train also does not ap- 
ear to be very reasonable. Thus, at 
aroda too the two consignments, which 
were booked on 6-7-1961, were detained 
without any reasonable excuse. The result 
of this was that these two consignments 
reached their destination long after they 
were due. 


12. The plaintiff stated that even 
when mangoes were packed in wooden 
boxes they became ripe within days 
and got rotted after six days. Had the 
Railway Administration been careful in des- 
patching perishable goods, the damage to 
the . consigaments would not have occur- 
red in spite of the fact that the goods were 
despatched in wooden boxes. 


13. Io Dominion of India 
v. Rupchand Heerachand, AIR 1953 
Nag 169, not providing a roper 


wagon was not held to be a reasonable ex- 
cuse and the Railway Administration was 
not exonerated of the negligence. In 
Union of India v. S. Bagchi, 

1957 All 259, not providing a locomotive 
was not held to be a just cause for de- 
taining a consignment specially when it 
was of a perishable nature. In the same 
volume, there is another case, Dominian of 
India v. Gaya Prasad, AIR 1957 All 193, in 
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which it was held by this Court that the 
Railway Administration having undertaken 
to carry perishable goods had to carry the 
same expeditiously. 
14, In Union of India v. Sadhu 


and nepli ence. view of the 
matter, ave, therefore, observed ‘earlier 
that if no space was available, the consign- 


ments should not have been accepted at 
the Station of its origin. 
; counsel for the res- 
dent relied on a decision of the Supreme 
ourt in Union of India v. Brijlal Purshot- 
tamdas, AIR 1969 SC 817, in support of 
his contention that it was for the Railway 
Administration to show as to how a parti- 
cular consignment was dealt with and when 
the Railway Administration had satisfactori- 
ly proved this fact, the burden shifted on 
the other side to prove that it was not so. 
There is no grouse with this principle. In 
the instant case, the burden imitially was 
on the Railway Administration to show as to 
how the consi ents were dealt with. 
The initial burden itself had not been dis- 
charged. On the other hand, from the 
evidence of the Railway concerned, it is 
fully established that due to the careless- 
ness and neuen e of the Railway Ad- 
ministration the goods which were of a 
tishable nature could not reach their 
estination in due time with the result that 
the two consignments which were booked 
on 6-7-1961 got rotted in transit. 

16. Some other cases were also 
cited by the learned counsel for the res- 
pondent to show that the instant case was 
not covered under Section 74-A of the In- 
dian Railways Act. I do not agree with 
this contention. Section 74-A lays down 
that when a consignment is booked under 
owner’s risk, the Railway would not be 
responsible if the packing of the consign- 
ment is defective and this fact is noted in 
the forwarding note, except where the loss 
is due to the carelessness and negligence of 
the Railway Administration. In the ins- 
tant case, there is evidence that the direc- 
tions laid down under Rule 148 of the 
Coaching Tariff were not` strictly followed, 
and instead of the mangoes being pack 
in baskets they were packed in wooden 
boxes. But, the same, the loss was not 
due to the defective packing. It was due 
to the carelessness and negligence on the 
part of the Railway Administration because 
the plaintifs evidence, as it stands, leaves 
mo room for doubt that even in thé state 
of packing in which the mangoes were sent 
to Bombay, they would have reached in a 
very ripe condition had the Railway Ad- 
ministration carried them expeditiously to 
the station of their destination. In this 
view of the matter, the other rulings cited 
by the learned counsel for the respondent 
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do not need any discussion’ in this judg- 
ment, 

17. So far as the other two con- 
signments, which were booked on 17-7- 
1961, are concerned, there is a clear find- 
ing that the plaintif did not take delivery 
of the same for two days. They reached 


their destination on 20-7-1961. It may be 
possible that due to the fact that the plain- 
tiff did not take delivery of these two con- 
signments for two days, the mangoes got 
damaged and in this view of the matter, 
the plaintiff would not be entitled to the 
price by way of me of the consign- 
ments ‘which were booked on 17-7-1961. 
18. eal guca 
allow- 


the lower a 


8894.00 Paisa. 
Appeal partly allowed, 
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The Sales Tax Officer, Sector V, Kan- 
pur Petitioner v. M/s. Prime Products 

td., Kanpur, Respondent. 

S Court Appeal No. 51 of 
1971, D/- 6-3-1972 for Certificate to ap- 
peal to Supreme Court against judgment 
of this Court in C. M. W. P. No. 3079 of 
1970, D/- 17-11-1970. 

Constitution of Indis, Art. 133 (1) (a) 


and (c) — Application for ificate to 
appeal to Supreme Court against order 
owing writ petition quashing order as- 


sessing to tax below Rs. 20,000 —~ Certif- 
cate cannot be granted under cls. (a) and 
(c) of Art. 188 (1). (Para 18) 


The Sales Tax Officer passed an order 
of ~ rectification under Section 22 of the 
U. P. Sales Tax Act assessing the dealer 
to an additional tax of Rs. 16,000 and 
odd and the same was confirmed in appeal. 
The dealer- filed writ petition praying (a) 
for quashing those orders and é) to com- 
mand S.T.O. not to recover any tax in 
pursuance of order of rectification. When 
writ petition was allow by granting 
prayer (a), Sales Tax Officer filed applica- 
tion for certificate under Art. 133 ay (a) 
and (o). j 

_ Held that (f) as the challenge in writ 
petition was in regard to jurisdiction of 
S.T.O. to pass an order under Section 22 
of the Act and not as to quantum of tax 
assessed or even sought to be recovered, 
the subject-matter of dispute was incapable 
of valuation and as such Art 188 (1) (a 
was not attracted. (Para 3 

(ii) That as the High Court in allow- 
ing writ petition took the view that there 
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was no mistake apparent on the face of 
the record of proceedings for the assess- 
ment year in question and that S.T.O. had 
consequently no jurisdiction to take action 
under Section 22 of the Act, no such ques- 
tion was involved in the proposed appeal 
for which a certificate could be granted 
under Art. 188 (1) (c). (Paras 7, 12) 
Cases Referred: Chronological Paras 
AIR 1970 All 380 = 25 STC: 383 
(FB), Hajilal Mohd. Bidi Works v. 
State of Uttar Pradesh 6 
AIR 1966 SC 1445 = (19686) 3 SCR 
198, Ramesh v. Gendalal 8 
AIR 1965 SC 1440, Chittarmal v. 
Shah Pannalal Chandulal ll 
AIR 1954 Raj 224 = 1055 Raj LW 
855, Sadaria v. Rajasthan Board of 
Revenue 9 
Chief Standin 
R. K. Gulati, for 


Counsel, for Petitioner; 
espondent. 

N. D. OJHA, J.:— This petition has 
been filed by the Sales Tax Officer, Sector 
V, Kanpur, under Article 183 (1) (a) and 
ð of the Constitution of India for a certi- 
cate to file an appeal in the Supreme 
Court agaiost the judgment of this Court 
dated November 17, 1970 allowing Civil 
Misc. Writ Petition No. 8079 of 1970. 


2. The respondent No. 1 M/s. 
Prime Products Ltd., Kanpur, which is a 
private limited company deals in manufac- 
ture and supply of sole leather tanned by 
it as also supply of military boots to the 
Military Department. The sales tax on 
leather goods upto the year 1961 was levi- 
able at the rate of 2 paise per rupee, but 
by a notification dated April 5, 1961 the 
said rate was raised to 3 paise per rupee. 
For the year 1963-64 the respondent No. 
1 was assessed to sales tax at the rate of 
2 paise' per rupee. In 1964-65 it was as 
sessed to a sales tax at the rate of 3 paise 
i assessment for 


mitted at the time of assessment for the 
year 1963-64 im assessing the respondent 

o. 1 at the rate of 2 paise per rupee only 
in place of 3 paise per rupee issued a 
notice to the respondent No. 1 under Sec- 
tion 22 of the U. P. Sales Tax Act (here- 
inafter referred to as the Act), to show 
cause why the assessment order for the 
year 1963-64 may not be amended. The 
respondent No. 1 showed cause against 
the said notice but the petitioner passed 
an order on January 31, 1966 amending 
the assessment order on the ground that 
there was a patent mistake on the record. 
As a result of the rectification made by 
virtue of the said order an additional tax 
in the sum of Rs. 16,886.20 P. was asses- 
sed on the respondent No, 1. Respondent 
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1 filed an appeal which was dismissed 
respondent No. 2 on April 1, 1970. 
e respondent No. 1 thaventter filed the 
aforesaid Civil Misc. Writ Petition No. 
8079 of 1970 in this Court wherein reliefs 
(a) and (b) were as follows:— 

_ _“(@) to issue a writ, order or direction 
in the nature of certiorari quashing the 
following orders:— 


No. 
b 


G) order of respondent No. 1 dated 
8lst January, 1968, annexure H to thig 
writ petition, — 

(i) order of respondent No. 2 dated 
lst April, 1970 annexure T to this writ 
petition, 


_ (b) to issue a writ, order or direction 
in the nature of prohibition commanding 
the respondent No. 1 not to recover an 
tax levied in pursuance of the order dat 
Slst January, 1968.” 


8. The writ petition was contested 
by the petitioner but was allowed by this 
Court on November 17, 1970. Now the 
petitioner has made the aforesaid applica- 
tion for certificate under Article 188 (1) (a) 
and {c) of the Constitution. From a peru- 
sal of the writ petition it is clear that the 
challenge was in regard to the jurisdiction 
of the petitioner to pass an order of recti- 
fication under Section 22 of the Act. The 
quantum of the tax assessed or even sought 
to be recovered was not challenged, if the 
assessment order was held to be within 
the jurisdiction of the petitioner. So the 
subject-matter of the dispute was incapable’ 
of valuation and as such Article 183 (1) 
(a) will not be attracted. In regard to 
the nature of proceedings under Article 
226 of the Constitution it will be useful 
to remember the following observations of 
their Lordships of the Supreme Court in 


the case of Ramesh v. Gendalal, AIR 1966 
SC 1445:—~ 

“Under that jurisdiction the High 
Court does not hear an appeal or revision. 
The High Court is moved to intervene 
and to gaine before itself, the record of 
a case decided by or pending before a 
Court or Tribunal or any authority within 
the High Court’s jurisdiction. A petition 
to the High Court aiok ap this_jurisdiction 
is a E quite independent of the 
original controversy. The controversy in 
the High Court, in proceedings arising 
under Article 226 ordinarily is whether a 
decision of or a proceeding before a court 
or Tribunal or authority, should be allow- 
ed to stand or should be quashed for want 
of jurisdiction or on account of errors of 
law apparent on the face of the record.” 


4, Jt may be said that on the re- 
sult of the writ petition, would depend 
the liability of the respondent No. 1 to 
pay the tax assessed which is capable of 
valuation: If that contingency is taken 
into consideration Article 188 (1) (b) may 
be attracted but no certificate has been 
prayed for under clause (b). 
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5. Article 133 (1) (a) will not be 
attracted even otherwise. In so far as re- 
lief (a) of the writ petition is concerned 
there is no manner Ti doubt that the said 
relief being only for a writ of certiorari 
to quash the order of assessment and the 
order passed on appeal therefrom the 
amount of the subject-matter in dispute 
qua that relief even if the assessment order 
be treated as the subject-matter was _ less 
than Rs. 20,000/- the amount assessed be- 
ing only Rs. 16,836.20 P. 


6. The contention of the learned 
Standing Counsel, however, was that the 
valuation of the subject-matter of relief (b) 
which was in the nature of prohibition 


commanding the respondent No. 1 not to 


recover any tax levied in pursuance of the 
order of assessment was more than 
Rs. 20,000/-. In this behalf it was assert- 


ed that the amount of sales tax which was 
the subject-matter of dispute in the writ 
petition was Rs. 16,886.20 P. and since 
. even after a notice of demand having been 
served upon the respondent No. 1 as re- 
quired by Section 8 (1-A) of the Act, the 
tax payable under the order of assessment 
remained unpaid for six months after the 
expiry of the time specified in the notice 
of assessment and demand’ the respondent 
No. 1 was liable to pay simple interest at 
the rate of 18 per cent per annum and 
that if the said amount of interest which 
became part of the tax for all purposes as 
contemplated by the said section was 
added to the sum of Rs. 16,836.20 P. the 
amount of the subject-matter in dispute 
in the writ petition qua relief (b) was more 
than Rs. 20,000/- and the same amount 
still was in dispute for purposes of filing 
an appeal before the Supreme Court. In 
support of this contention reliance was 
placed by the learned Standing Counsel 
on the case of Hajilal Mohd. Bidi Works 
v. State of Uttar Pradesh, 25 STC 383 = 
(AIR 1970 All 330 vee , wherein a Full 
Bench of this Court held that it was not 
necessary for the Sales Tax Officer to 
make an assessment order in respect of 
the interest and to issue a notice of de- 
mand in respect of such interest and 
further that the default in payment of tax 
would automatically attract the liability of 
interest. It was contended that in the 
instant case the notice of assessment and 
demand was served upon the respondent 
No. 1 on February 9, 1968 and at the 
time when the writ petition was filed in 
July, 1970 the amount payable by the 
respondent No. 1 under the said notice 
was more than Rs. 20,000/-. ‘ 


7. We are, however, unable to 
ecept the submission of the learned Stand- 
ing Counsel made in is behalf. It is 
relevant to note that in none of the 
ounds taken in the writ petition, either 
e authority to levy interest or the quan- 
tum of interest was challenged. In fact 
from a perusal of paragraphs 80, $2 and 


ALR. 
etition it is clear that even 
for purposes of relief (b) the amount in 
contemplation of the respondent No. 1 
was only Rs. 16,000/- odd which was the 
amount assessed under the impugned order 
passed by the petitioner and not the entire 
amount which may have become due b 
then as a result of non-compliance wi 

the notice of demand. It may be that re- 
lief (b) as couched was inadequate but 
that would not be a justification for en- 
Prane its scope for purposes of ascertain- 
ing the amount of the subject-matter in 
dispute, when it is clear that the respon- 
dent No. 1 had not cared to challenge the 
liability to pay interest either deliberately 
or due to inadvertence. 


83 of the writ 


8. For purposes of finding out 
what was the subject-matter of dispute in 
the writ petition in so far as relie i 
concerned it is the nature 
claimed which would be decisive. As 
already pointed out the said relief was for 
a writ, order or direction in the nature of 
prohibition commanding the appellant not 
to recover any tax levied in pursuance of 
the order dated January 31, 1968. The 
words “in pursuance of the order dated 
January 31, 1968” are important. It is 
true that we are not construin 


any provi- 
sion of law but only a relief claimed in 
a writ petition. Even so, for purposes of 


ascertaining the subject-matter o dispute 
the true import of the words “in pursu- 
ance of has to be found out An act 
can be said to have been done in pursu- 
ance of a decree or order only if the said 
act is required to be done by the decree 
or order itself. If the required act is 
done voluntarily, such an act will obvious- 
ly be in pursuance of the decree or order. 
If its obedience is compelled through an 
executing agency the act of the executing 
agency will be in pursuance of the de- 
cree or order only if the decree or order 
requires that precise act to be done. The 
point may be elarified by means of certain 
illustrations. If a decree for sale of a 
mortgaged house is passed and the house 
is sold in execution of that decree it can 
be said that the house has been sold in 
ursuance of the decree. On the other 
and, if a house is sold in execution of a 
decree for money it cannot be said that 
such a sale is in pursuance of the decree 
— the decree not being for its sale. Like- 
wise, if a construction is demolished in 
execution of a decree for mandatory in- 
junction it will be a case of demolition in 
pursuance of the decree, but if a judg- 
ment-debtor to a decree for prohibitory 
Pajunen is punished for disobedience 
of such decree the punishment cannot be 
said to be in pursuance of the decree, be- 
cause the decree per se does not direct 
such a punishment to be meeted out to 
the judgment-debtor. The punishment is 
a consequence of the judgment-debtor’s 
act of disobedience of the decree. 
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9. Coming to the instant case if 
the order of assessment itself had contain- 
ed a direction that in case of non-payment 
of the amount assessed within six months 
the assessee would be liable to pay inte- 
rest at the rate of 18 per cent from the 
date of the order and that such interest 
would be deemed to be part of the tax, 
the amount of interest that may have ac- 
crued due as a consequence of non-com- 
pliance of the order could be said to be 
a tax levied in pursuance of the order of 
assessment. If the liability to pay inte- 
rest does not flow from the order of as- 
sessment but is a consequence of the aş- 


sessee’s default to pay the tax assessed, 
notwithstanding service upon him of a 
notice of demand, within the specified 


period such liability, even though an auto- 
matic one, upon such defatlt, cannot be 
said to be in pursuance of the order of 
assessment. Jt would be in pursuance of 
the statutory provision contained in Sec- 
tion 8 (1-A) of the Act. To put it suc- 
cinctly an act or consequence can be said 
to be in pursuance of a decree or order 
only if the former is directly correlated 
with 

the Jearned 


the latter. 

Reliance was placed by 
Standing Counsel on Sadaria v. The Rajas- 
than Board of Revenue, AIR 1954 Raj 
224 wherein it was held that the words 
“in pursuance of” used in a notification do 
not mean that it would be conveyed by “in 
exercise of powers conferred by”. The 
words “in pursuance of” have several 
meanings. It may appropriately in a parti- 
cular case mean “conformable to” or “in 
accordance with”. This case, however, is 
of no assistance inasmuch as the interest 
levied in the instant case under the provi- 
sions of Section 8 (1-A) of the Act cannot 
be said to be either ‘conformable to’ or 
‘in accordance with’ the order of assess- 
ment, for the simple reason that the levy 
of interest does not flow directly from the 
order of assessment but flows from the 
act of non-compliance of the respondent 
No. 1 of the statutory requirement of the 
aforesaid Section 8 (1-A). 

10. It is true that the existence of 
an order of assessment is necessary before 
provisions of Section 8 (1-A) of the Act 
could be applied but the mere existence of 
such an crler is not enough to levy inte 
test. If the notice of assessment and de- 
mand is complied with by the assessee the 
existence of the said order cannot authorise 
levy of interest. It is thus clear that the 
power to levy interest flows not from the 
order of assessment but from the act of 
non-compliance of the notice of assessment 
and demand. 


Il. Even if the contention of the 
learned Standing Counsel was correct in 
regard to the amount of the subject-matter 
in dispute for purposes of relief (b) con- 
tained in the writ petition, certificate under 
Article 188 (I) (a) cannot be granted for 
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another reason. This Court by its order 
dated November 17, 1970 Aa - quashed 
the order of assessment and the order 
passed on appeal therefrom. In this’ way 
only relief fay of the writ petition was 
granted and not relief (b). In the applica- 
tion for certificate no ground has been 
taken which may have a bearing on relief 
(b) and consequently, even if it was pos- 
sible to hold that the amount of the sub- 
ject-matter in dispute “in the writ petition 
was more than Rs. 20,000/- it cannot be 


> 


said that the same amount is still in dis- 


pute in gta to the Supreme Court. The 
appeal is obviously against the relief grant- 
ed by this Court and since relief (b) has 
not been granted by this Court and the 


amount of the tax assessed for purposes of 
relief (a) is admittedly only Rs. 16,836.20 P. 
Article 133 (1) (a) is not applicable. It is 
true that m case the proposed appeal to 
the Supreme Court succee the respon- 
dent No. 1 may be liable to pay a tax 
in a sum of over Rs. 20,000/- and in this 
way the claim or question respecting pro- 
perty of a value of not Tee thea Rupees 
20,000/- may be involved but that does 
not afford a ground for the grant of a 
certificate under Article 133 (1) (a) of the 
Constitution. In this behalf it would be 
pertinent to keep in view the distinction 
power out by their Lordships of the 
upreme Court in regard to the require | 
ments of clauses (a) and (b) of Article 133 

(1) of the Constitution in the case of 
Chittarmal v. Shah Pannalal Chandulal, 
AIR Pit SC 1440. Their Lordships ob- 
served:— 


“The variation in the language used 
in clauses (a) and (b) of Article 133 point- 
edly highlights the conditions which attract 
the application of the two clauses. Under 
clause (a) what is decisive is the amount 
or value of the subject-matter in the court 
of first instance and “still in dispute” in 
appeal to the Supreme Court; under clause 

) it is the amount or value of the pro- 
perty respecting which a claim or ques- 
tion is involved in the judgment sought to 
be appealed from. The expression “pro- 
pew is not defined in the Code, but 
having regard to the use of the expression 
amount” it would apparently include 
money. But the property respecting which 

e claim or question arises must be pro- 
ated in addition pa oer than the sub- 
ect-matter o e dispute. in a propos- 
ed appel there is no claim or question 
raised respecting property other than the 
subject-matter clause (a) will apply; if 
there is involved in the appeal a claim or 
question respecting property of an amount 
or value not less than . 20,000/- in 
addition to or other than the subject-mat- 
ter of the dispute clause (b) will apply.” 

12. In so far as the prayer for 
certificate under Article 133 (1) (ce). of the 
Constitution is concerned it is enough to 
point out that this Court in allowing the 
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writ petition took the view that there was 
o mistake apparent on the face of the re- 
cord of the proceedings for the assessment 
ear 1963-64 and that the petitioner had 
consequently no oon to take action 
ander Section 22 of the Act In view of 
e aforesaid finding recorded by this 
Court no such question appears to be in- 
olved in the proposed appeal for which a 
certificate could Be granted under Article 
133 1 (c) of the Constitution. 
In this view of the matter the 
a for certificate to ae a appeal to 
the Supreme Court fails and i ed 
with costs. ; 
Petition for 
Certificate dismissed. 
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Ram Kishore Ti others, Appr lent 
y. Kesho Ram oe others, Responden 


Civil Misc. oa Nos. 4805 of 1962 
and 5858 of 1968 (in First Appeal No. 
aD aa 1961), D/- 18-2-1972, against de- 


ju [gment of Harish Chandra, 
Bnd Addl. Civil J., Meerut, D/- 25-9-1961. 

Civil P. C. (1908), O. 41, R. 30 — 
Appeal against ary decree for pet 
tion — Evidence recorded before 
of final decree — Admissibility — Re 
= O. 20, R. 16). 

The aare, Court an appeal 
against th ary decree eke urisdic- 
tion to. take into consideration such evi- 
dence as is adduced and admitted on the 
record in g for the reparation 
of the Garde The pro gs for 
the final decree would be proceedings in 
the same suit and in the “Court from 
whose decree the appeal is epee as 


contemplated by O. 21, R. 3 gs law 
cussed, Tie 5, 9, 10). 
Cases Referred : Chronological Paras 
AIR 1967 SC 1470 = aie 3 SCR 
158, Phool Chand v. Go 9 
‘AIR 1960 Cal 469 = af Gil WN 88, 
Damodar Mukherjee gah Banwari 
Lal Agarwalla 
AIR 1957 Bom 59 = 59 Bom LR 


74, Parashuram v. Hirabai 
AIR 1955 AD 552 = 1955 All LJ 
na Ramesh Chandra v. Ghan- 


s Das 
AIR 1951 Mad 938 = (1951) 2 Mad 
LJ 176 (FB), B. Basavayya v. B. 


Guravayya 
AIR 1940 PC 11 = 67 Ind App Il, 
Jadunath Roy v. Parmeshwar Mullick 
AIR 1933 Sind 871 = 27 Sind LR” 


411, Mst. Ghulam Fatima v. Abdul 
Aziz 


ATR 1930 All 779 = 1980 All LJ 
ee. Anmol Singh v. Hari Shankar 


DP/EP/C334/72/RMP 


Ram Kishore v. Kesho Ram (S. Chandra J.J 


ALR 
(19083) ILR 26 Mad 91 (FB) 
Krishnama Chariar v. _Mangammal 
(1901) ILR 28 Cal 23 = 4 Cal WN 
740, Dinonath Ghosh _ v. Shama 
Bibbi 
Jagdish Papas for Appellants; A. M. 
Bhargava and P. Bhargava, for Res- 
pondents. 
SATISH :— These are 


CHANDBA, J. 

plications made on behalf of the 
Teleng ts-appellants for permission to ad- 
duce additional evidence. Civil Misc. Ap- 
plication No. 4805 of 1962 was filed on 
16th October, 1962. Civil Misc. Applica- 
tion No. 5358 of 1968 was filed on 4th 
September, 1968. These appleanpns were 


filed during the penden a First Ap- 
peal in enS Court, which is directed 
against a preliminary decree for accounts 
in a suit artition and accounting. By 


an order da 8th September, 1971, we 
rejected the prayer for permission to ad- 
duce two sale-deeds and a plaint as addi- 
tional evidence in this Court. The defen- 
dants-appellants wished to produce two 
applications dated 29th Nocere 1954, 
ad 17th July, 1956, as additional evi- 
dence. They have stated that these appli- 
cations were not within their knowl 
and so they could not be filed in the trial 
Court. The appellants came to know of 
these applications after the imstitution of 
another suit for accounts (No. 177 of 
1962) pending between the parties. The 
averment as td the acquisition of know- 
ledge about these applications after the 
institution of suit No 177 of 1962, has 
not been controverted in the counter-affi- 
davit. There is no reason to disbelieve it. 
The suit out of which the present appeal 
arises, was decided on 25th October, 1961. 
i is thus clear that the appellants did not, 
mepo of due diligence, have knowledge 
of these applications at the time of the 
passing of the decree in this suit. The 
appellants are entitled to 
documents as additional evidence. 


2. laintiffs-respondents have 
in their Rn ea sought to adduce 
several documents by way of rebu 
They are entitled to lead evidence in re- 
butta. The documents annexed to the 
counter-affidavits will also be taken on re- 
cord as evidence. The other ‘application 
filed on 4th September, 1968 prays that 
the defendants-appellants be permitted to 
read in evidence the documents mentioned 
in it, because they are already part of the 
record of the suit. 


3. It appears that after the passin 
of the preliminary decree for aeei, ne 
trial Court appointed a Commissioner to 
go into the accounts. A large volume of 
evidence was led before the Commissioner. 
The Commissioner filed those documents 
on the record of the case along with his 
report. It is alleged that the trial Court 
has also referred to these documents in its 


roduce these - 
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jodoneat pronouncing the final decree. 
ed counsel for the appellants relied 
‘upon Order 41, Rule 30, C. P. C., which 


provides:— 
“The Appellate Court, after hearing 
the parties or their pleaders and referring 


to any part of the pce. whether 
on ap or in the Court from whose de- 
cree the appeal is preferred, to which re- 


ference may be considered necessary, s 
pronounce judgment in open Court, either 
at once or on some future day of which 
notice shall be given to the parties or their 
leaders.” 

nder this provision, the parties to an ap- 
peal can in their arguments refer to any 


reference 
may be considered necessary. On behalf 
of the appellants, it was urged that it is 


proceedings. ..... in the 
Court from whose decree the appeal is 
preferred” within the meaning ot Rule 80 
quoted above. The parties are, therefore 
entitled to refer to them at the hearing of 
the appeal. In our opinion, there is merit 
in this submission. 

o4 In Anmol Singh v. Hari Shan- 
kar Lal, AIR 1980 All 779, a Division 
Bench held that under the Civil Procedure 
Code now in force, a suit does not termi- 
nate by the passing of the preliminary de- 
ence but conus ee A oe finally od 
completely dispos of by e passing 
the final decree. Another Division Bench 
in Ramesh Chandra v. Ghanshiam Das, 
ATR 1955 All 552 observed that a decree 
is defined in Section 2 (2), Civil Procedure 
Code, as “the formal expression of an ad- 
judication which, so far as regards the 
Court expressing it, conclusively determines 
the rights of the parties with regard to all 
or any of the matters in controversy in 
the suit”. This may be either preliminary 
or final. The Bench then held:— 

“A decree is preliminary when further 
proceedings have to be taken when the 
suit can completely be disposed of. It is 
final when such adjudication completely 
disposes of the suit. The final ecree, 
therefore, merely carries into fulfilment 
the preliminary decree passed in the suit.” 
This decision establishes that the proceed- 
ings for the preparation of the de- 
cree are proceedings in the same suit; be- 
cause, the suit is not completely disposed 
of by the passing of the preliminary de- 
cree but it continues and is dispos of 
finally with the making of the final decree. 
The Privy Council in adunath Roy v. 
Parmeshwar Mullick, 1940 PC lI 
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at p. 16 held tbat a partition suit in which 
a imi decree has been passed, is 
il a pending suit. Similar view has 
en by the Sind Judicial Commis- 
sioners Court, Ghulam Fatima v. Abdul 
Aziz, ATR 1933 Sind 871 and the Madras 
High Court, B. Basavayya v. B. Guravayya, 
AIR 1951 Mad 988 (FB). 

3. The proceedings for the final 
decree are taken in the court which has 
passed the preliminary 
proceedings or the _ preparation 

decree would be proceedings in the 
same suit and in the.“Court from whose 
ecree the ap is preferred”. The ap- 
pellate Court can refer to them. The par- 
ties would be equally entitled to refer to 
pa proceedings at the hearing of the 
app 

6. The term ‘proceedin occur- 
ring in Order 41, Rule 30, Civil Procedure 
Code, would undoubtedly include the evi- 
dence led and admitted on the record of 
the case. This is of the procedure 
undertaken by the court in drawing up the 
final decree. The evidence so l in 
evidence on the record of the suit, coul 
be referred to at the hearing of the appeal. 


é , 


7. Of course, reference to such 
evidence would be confined to such pieces 
of evidence as may be considered necessary 
to the appellate Court. The appellate 
Court has thus a discretion to refer to any 
part of such evidence as it may consider 
necessary in the context of the facts of 
the case. This aspect, however, can be 
dealt with by this Court only at the hear- 
ing of the appeal. Whether a particular 
document duly proved by a ot to the 
suit in the course of the pro ings for 
final decree has any evidentiary value or 
the question as to whether a party against 
whom such a document or any other evi- 
dence is sought to be relied upon was af- 
forded an opportunity to rebut the same 
and to cross-examine the witness or wit- 
nesses in respect of the same or the ques- 
tion as to what weight should be attach- 
ed to such evidence are problems which 
would be considered at the hearing of the 


appeal when the parties would refer to 
such evidence. We need not say anything 
on this aspect of the case at the present 


stage. _ 

8. It was, however, urged that 
after the passing of the preliminary de- 
cres, the trial Court finally determines the 
tights and shares of the parties. That 
Court cannot, after passing the preliminary 
decree, reopen the matter so as to recon- 
sider the question of rights and shares. If 
the trial Court cannot do so, the appellate 
court hearing an appeal against the preli- 
minary decree can equally not do so, be- 
cause appeal is merely a continuation of 
the suit. 

9. Tt is true that it is well-settled 
that appeal is continuation of tho suit 
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ishnama § Chariar ov, | Managammal, 
1903) ILR 26 Mad 91 (FB);  Dinonath 
Ghosh v. Shama Bibbi, (1901) ILR 28 Cal 
23 at p. 27; Damodar Mukherjee v. Ban- 
wari Lal Agarwalla, AIR 1960 Cal 469.) 
But, it is not quite correct to say that the 
ial Court cannot deal with the question 
of rights and shares of the parties after 
passing of the preliminary decree, under 
any circumstances, We are at present con- 
cerned with a suit for partition after ac- 
counting. The incidents of a suit for parti- 
tion have been considered by the Supreme 
Court in Phool Chand v. Gopal Lal, AIR 
1967 SC 1471. The Court observed that 
it is settled that in a partition suit, the 
Court has jurisdiction to amend the shares 
suitably, even if the prelimin decree 
has been passed, if some member of the 
family to whom an allotment was made 
in the preliminary decree dies thereafter. 
Reference was made to Parashuram v. 
Hirabai, AIR 1957 Bom, 59. The Court 
then considered the question whether such 
an amendment would entail the basig of 
a second preliminary decree. It held:— 


“We are of opinion that there is no- 
thing in the Code of Civil Procedure which 
prohibits the pase of more than one 

reliminary decree if circumstances justify 
the same and that it may be necessary to 
do so particularly in partition suits when 
after the prelimin decree some To 
die and shares of eet arties are thereby 
augmented. We have eady said that 
it is not disputed that in partition suits 
the Court can do so even after the preli- 
minary decree is passed. It would in our 
opinion be convenient to the court and ad- 
vantageous to the parties, specially in 
artition suits, to have disputed rights 
Bnally settled and specification of shares 
in the preliminary ees varied before a 
final decree is prepared. If this is done, 
there is a clear determination of the rights 
of parties to the suit on the question in 
dispute and we see no niray in holdin 
that in such cases there is a decree decid- 
ing these disputed rights; if so, there is 
no ‘reason why a second preliminary decree 
correcting the shares in a partition suit 
cannot be ed by the Court.” 

Wanchoo, T., 
went on to ho 

“So far therefore as partition suits are 
concerned we have no doubt that if an 
event transpires after the prelimin de- 
cree which necessitates a change in shares 
the Court can and should do so; and if 
there is a dispute in that behalf, the order 
of the Court deciding that dispute and 
making variation in shares specified in the 
preliminary decree already sed is a de 
eon itself which would be liable to 


appeal. 
The Court then observed that they saw 
mo reason why, in such a case, if there 
is dispute, it should not be decided by the 
Court which passed the preliminary decree, 


Kamla Devi v. R. P. Singh 


speaking for the Court, then . 


A. L R: 


for it must not be forgotten that the sult 
is not over till the final decree is passed. 
It will be seen that even the trial Court 
ean, after passing the preliminary decre 
reconsider the matter and pass a secon 
preliminary decree “if an event transpires 
after the preliminary decree which necessi- 
tates a change in shares”, The death of a 
party is one such event. 
10. the present case, there was 
a serious dispute whether a partition had 
eady taken place. The documents 
which the appellants desire to refer to at 
the hearing are said to shed light on this 
dispute. these documents are germane 
to the issues which arise for consideration! 
in the appeal, we see no reason why the 
parties be precluded om referring to 
them. For the same reason, the trial 
Court or the appellate Court hearing an 
appeal against the preliminary decree, has 
jurisdiction to take into consideration such 
evidence which has been adduced and ad- 
mitted on the record in proceedings for 
the preparation of the final decree. If an 
appeal was not pending, the trial Court 
could have done it. Since the appeal is 
continuation of the suit, the appellate 
Court can equally take into consideration 


such evidence, and thereafter, decide the 
rights and shares of the parties, 
Il We are of the opinion that 


both parties are entitled, and shall at the 
hearing be permitted to refer to the evi- 
dence on the record of the case adduced, 
or admitted by the Court in proceedings 
for the preparation of the final decree, It 
will be for the Court hearing the appeal 
to consider how far reference to these 
documents is necessary in the light of the 
facts and circumstances of the case. The 
miscellaneous application filed in 1968 and 
the prayer for consideration of the docu- 
ments mentioned in the counter-affidavits 
are allowed. The application No. 4805 of 
1962 is partly allow The two applica- 
tions along with the documents annexed to 
the counter-affidavit shall be taken on re- 
cord as evidence. The parties would, 
however, bear their own costs, 

Order accordingly, 
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K. N. SRIVASTAVA. J. 

Smt. Kamla Devi, Appellant v. Rajer- 
dra Pal Singh, Respondent. 

Second Appeal No. 195 of 1971, D/- 
18-2-1972, against order of Mahabir Sin 
Dist. J., Budaun, D/- 23-10-1970. 

Civil P. C. (1908), Ss. 96 (3) and 100 
— Consent decree for dissolution of marri- 
age on grounds other than those mentioned 





in Ss. 10 and 18 of the Hindu Marriage 
Act — S. 96 (8), Civil P. C. does not 
apply — Second appeal is competent —= 


DP/DP/C348/72/VSS/VBB 


1972 
(Hindu Marriage Act (1955), Ss. 10 and 
) (Paras 5 and 8) 


Where there was nothing in the com- 
romise decree passed by lower appellate 
urt to show that the grounds mention- 
ed in Ss. 10 and 18 of the Act were made 
out, it was held that the decree passed on 
the compromise was without jurisdiction 
and: S. 96 (3), C.P.C. would not apply. 
As the decree was passed against provi- 
sions of law and as such it was beyond 
furisdiction of lower appellate Court, it 
could be set aside in second appel; 
1971 All 201, Rel on. (Paras 5, 8, 7, 8) 
Cases Referred : Chronological Paras 
AIR 1971 All 201 = 1970 All LJ 
997, Smt. Hirakali v. Dr. Ram 
Asrey Awasthi 8 

D. P. S, Chauhan, for a eerie S. 
K. Tewari, S. N. Misra and H. C. Rastogi, 
for Respondent. 

JUDGMENT :— This is an appeal 
by the defendant-appellant arising out of 
the following facts: 

The plaintif-respondent filed a peti- 
tion under Sections 10 and 13 of the 
Hindu Marriage Act for dissolution of 
marriage and a decree for divorce. 
parties were married according to Hindu 
rites on 1-5-1962. The plaintif contend- 
ed that the marriage was solemnised at 
Ujbani District Budaun. He also contend- 
ad that for some time the appellant lived 
with him and then went to her father’s 
house. In spite of the plaintiffs attempt, 
she did not return. It was alleged that 
the defendant-appellant was a woman of 
loose morals and there have been threats 
on her behalf to kill the plaintiff. 


2. The petition was opposed by 
the appellant and inter alia it was pleaded 
that the marriage took place at villa 
Kalva Bhoj District Shahjahanpur and the 
paa Court had no jurisdiction to try 

e suit. 


3. The trial Court held that the 
marriage took place at Kalva Bhoj District 
Shahjahanpur and the Budaun Court had 
no jurisdiction to try the petition. The 

tition was then ordered to be returned 
ae presentation to the proper court. It 
was against this decree that the plaintiff- 
respondent filed an appeal. In the lower 
appellate Court, the parties entered into 
a compromise on 23-10-1970. It was 
verified by the plaintiff-respondent and the 
counsel for the defendant-appellant. The 
lower appellate Court then passed a de- 
cree on the basis of the compromise and 


ordered that the compromise shall form 
part of the decree. 
The defendant-appellant has 


4, 
filed this appeal. The main contention of 
the learned counsel for the defendant- 
appellant was that in a suit under Sec- 
tion 10 or 18 of the Hindu Marriage Act, 
no decree could be passed on the basis 
of the compromise or consent and there- 
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` Section 96 (3), C.P.C., no 


[Prs. 1-6] All. 339 


fore the decree passed by the lower appel- 
late Court on the basis of the compromise 
was without jurisdiction and, as such, it 
should be set aside. The learned counsel 
for the respondent contended that under 
appeal lies 
against a consent decree and therefore the 
second appeal was incompetent. His argu- 
ment was that the Hindu Marriage Act 
provided a right of appeal under Section 
28 but the procedure ad to be followed 
as laid down in the Code of Civil Proce- 
dure and as the decree was passed on a 
compromise and as it was a consent decree, 
therefore, this decree was not appealable. 
I have perused Section 96 (3), C.P.C. The 
relevant clause reads as below: 
“No appeal shall lie from 
passed by 
parties.” 


a decree 
e court with the consent of 


5. This provision applies only to 
such cases where a decree could be passed 
on the basis of consent and would not 
apply_ to cases where no decree could be 
passed on the basis of consent. The rea- 
son for the same is quite obvious. Once 
the parties came to terms and consented: 
to a decree, they cannot be permitted to 
go behind the consent on by them and, 
come in appeal to challenge the decree. 
In the instant case, they were not compe- 
tent to come in appeal for dissolution of 
the marriage. The suit for dissolution of 
marriage under the Hindu Marriage Act 
can be filed on the grounds mentioned in 
Sections 10 and 18 of the Act. No de 
cree for dissolution of marriage could be 
passed beyond the grounds mentioned in 
these sections. The principle that a de- 
cree for dissolution a marriage cannot be 


pass consent is based on certain 
good principles. There might be a case 
when the grounds mentioned under Sec- 


tions 10 and 18 are not made out but for 
their convenience’s sake, the arties may 
agree to get the marriage dissolved. This 
is what the Act does not contemplate and 
therefore a decree for dissolution of mar- 
riage can be passed only on the grounds 
mentioned in Sections 10 and 13 of the 
Act. A perusal of the compromise would 





o to show that there was nothing in it to 
show that the grounds mentioned in Sec- 
Hons 10 and 18 were made out. All that 


was mentioned in the compromise was 
that it was not a collusive compromise. 


Thus the decree passed on the basis of 
is compromise was a decree  withou 

farisdiction, 
8 The learned counsel for the 


respondent contended that there is a men- 
tion in the compromise that the respondent 
has danger of his life from the side of the 
appellant but this is one sided statement 
ane even if it was so, this ground could 
not be accepted on the consent of the par- 
ties. There should have been independent 
proof of this ground. In this view of the 
matter, Section 96 (8), C.P.C. would not 
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apply to the facts of this case because 
Section 96 (8), C.P.C. speaks of decrees 
based on consent and in cases where legal- 
ly a decree could be passed on the basis 
of consent. It does not apply to cases 
where no decree could be passed on the 

is of consent. i argument has 
therefore no force in it, 

7. The other question which was 
raised in this appeal by the learned coun- 
sel for the appellant was that the decree 
being passed on the basis of a compromise 
against the provisions of the Hindu Marri- 
age Act, it was liable to be set aside in 
this second appeal. A decree passed on 
wrong application of law or on a finding 
which is perverse can always be set aside 
in second appeal. This decree was passed 
against the provisions referred to above 
and, as such, it was beyond the jurisdic- 
tion of the lower appellate Court. Be- 
sides this, there was a serious dispute be- 
tween the parties as to whether Budaun 
court had’ jurisdiction to try this petition. 
The trial Court had decided this issue 
against the eesponcent and held that the 
Budaun court 
this petition as the marriage had 
place in Kalva Bhoj District Shahjahan- 
pur. In this view of the matter, the lower 
appellate Court should not have decided 
the suit unless it reversed the finding of 
the trial Court that the Budaun court had 
no jurisdiction to try this petition. 

8. The marriage ties have not to 
be set aside lightly without a strict enq 
because the court to itse 
against an endeavour of a party to obtain 
a collusive decree. My above opinion 
that a decree for dissolution of marriage 
cannot be ed the consent of e 
parties under the u Marriage Act is 
also supported by a Division Bench case 
of this Court in Smt. Hirakali v. Dr. Ram 
Asrey Awasthi, AIR 1971 All 201. In this 
view of the matter, the appeal succeeds. 


9. The appeal is allowed. The 
decree passed by the lower appellate Court 
on the basis of the compromise is set 
aide Tbe case ds remanded to he lower 
appellate Court for re-registering ‘the a 
peal at its original number aT to AnA 
t in accordance with law. Costs of this 
appeal shall abide the decision of the case 
in the lower appellate Gout 
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B. N. LOKUR, J. 
Brahma Dutt, Petitioner v. Paripurna 
Nand Family and others, Respondents. 


Election Petna. No. 1 of 1971, 
14-2-1972. 

(A) Constitution of India, Art. 102 (1) 
(a) — Office of profit — Employment 


DP/DP/C3826/72/MLD 


D/- 


Brahma Dutt y. Paripurna Nand 


a person by All India Radio 
Artist/Part time 


An office is a ee permanent 
substantive position which has existence 
ee from the person who fills tt 
which goes on and is filled in succession 
by successive holders, 

Where the ‘duties of Part Hme corres- 
pondent in All India Radio were assigned 
to a person in his individual capacity for 
the time being and after the termination 
of employment of that person no one is 
employed as Part time correspondent then 
the employment of that person as a Part 
Time correspondent is not an office. Hence 
that person cannot be said to have been 
holding an office of profit under the Gov- 
ernment of India by reason of his employ- 
ment as a Staff Artist/Part Time Correspon- 
dent, and therefore he is not disqualified for 
being chosen as a Member of Parliament. 
Acceptance of his nomination paper can- 
not be said to be improper. AIR 1970 SC 
694 and (1922) 8 Tax Čas 281, Relied on. 

(Paras 9, 11) 

(B) Representation of People. Act 
(1951), S. 9-A — Person having subsisting 
contract with a Government organisation 
for printing advertisements of the organisa- 
tion in his newspaper — Advertisement 
for the Govemment does not fall within 
the expression “execution of any works” —i 
Person not 
ATR 1963 M Pra 316, AIR 1964 Pat 
548, Followed. (Para 15) 


(C) Representation of the People Act 
(1951), S. 123 — Corrupt practice — Pub- 
lication of articles in newspaper — Mere- 
ly because the returned candidate is printer 
and publisher of that newspaper. he can- 
not be associated with the publication of 
those articles. 


In absence of any evidence of know- 
ledge or consent of the returned candidate 
to the publication of articles in his news- 
paper, he cannot be associated with their 
publication. It cannot be said that the 
returned candidate being admittedly the 
printer and publisher of the newspaper, a 
presumption would arise that the articles 
were published in the newspaper with the 
consent and knowledge of returned candi- 
date. Court should not take notice of 
such presumptions in an Election Petition 
which, in regard to allegations of corrupt 
practices, is in the nature of a quasi-crimi- 
nal proceedings: An election is something 
which cannot be readily set aside. There 
must proof and convincing proof that 
a person is not properly chosen to fill a 
particular seat. ere surmise or suspicion 
is not sufficient. AIR 1968 SC 929, Re 
lied on. (Para 20) 

(D) Representation of the People Act 
(1951), S. 123 (8) — Publication of articles 


disqualified under the Section. ` 
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— When would constitute corrupt prac 
tice within the meaning of the section. 
Where the articles do not contain an 
appeal to vote for the returned candidate 
on the ground of his religion, race, caste 
or community nor do any of them indicate 
that votes should not be cast for other 
candidate on the ground of religion, 
race, caste or community, the publication 
of those articles would not constitute a 
corrupt practice within the meaning of 
Section 128 (8). (Para 26) 


(Œ) Representation of the People Act 
(1951), S. 123 (3-A) — Corrupt practice 
— Publication of articles —- Articles when 
would fall within the mischief of the sec- 
tion. 

Article blished in a newspaper 
would fall within S. 128 (8-A) only when 
the article promotes or attempts to pro- 
mote feelings of enmity or hatred between 
different classes of citizens of India on 
grounds of religion, race, caste, commu- 
nity or language. 

Where the article complained of is 
only a denunciation of the royal race of a 
candidate only on two grounds, namely. 
that the Rajputs were mal-treat an 
were down-trodden by the ruling family 
and that the ancestry of that candidate 
had connections with a Dasi, it cannot be 
said that the article tend to create enmity 
or hatred between that class of Rajputs to 
which that candidate belongs and the 
other Rajputs in the constituency on the 
ground of race or community. At the 
most it can be said that the article creates 
hatred between the ruling class and the 
Rajputs of the Constituency but the pro- 
motion of hatred cannot be said to be 
either on the ground of race or commu- 
nity; but hatred is due to the ill-treatment 
accorded by’ the ruling family to the Raj- 
puts or due to the low origin of the im- 
mediate ancestors of that candidate. Hence 
the article would not fall within the mis- 
chief of Section 128 (8-A) of the cane 

' ara 
Referred: Chronological 


Cases Paras 


Manak Chand 
AIR 1968 SC 929 = 
805, Laxman Siddappa Naik v. 
Kattimani Chandappa E a 
(1968) Civil Appeal No. 1832 (NCE) 
of 1967, D/- 15-10-1968 (SC), 
Mahadeo v. Shantibai 8 


AIR 1964 Pat 548, Yugal Kishore v. 
Nagendra Prasad 15 
AIR 1963 Madh Pra 316 = 1963 
ab LJ 747, Satya Prakash v. 
ashir Ahmad 15 

AIR 1956 SC 815, Mahendra Kumar 
v. Smt. Vidyawati 14 


(1968) 2 SCR 
19 


(1992) 8 Tax Cas 231 = 88 TLR 
448, Great Western Rly. Co. v. 
Bater 8 


Brahma Dutt v. Paripurna Nand (Lokur J.) 
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Shanti Bhushan and M. C. Gupte, for 
Petitioner; S. N. Misra, K. Dhuliya, 
. N. Doval, N. C. Tewari, Mrs. Urmila 
Tewari and S, K. Mukerji for Respondents. 

ORDER :— Respondents Nos. 1 to 6 
as well as Rajmata Kamalendumati Shah 
and Lokendra Dutt Saklani filed nomina- 
tion papers for the mid-term general elec- 
tions to the Lok Sabha from Tehri Garh- 
wal Constituency (hereinafter referred to 
as ‘the Constituency’) held in February/ 
March, 1971, Rajfmata Kamalendumatl 
Shah and Lokendra Dutt Saklani withdrew 
their candidature before the date of with- 
drawal and respondents Nos. 1 to 6 alone 
contested the election. Respondent No. 1 
was returned elected and the petitioner, a 
voter in the Constituency, has challenged 
his election. He has also prayed for a 
declaration that respondent No. 2 is duly 
elected, 

2. It may be mentioned that res- 
pondent No. 1 is the a nes of pe 
newspaper Himani, publi at De 
Dun, which is outside the Constituency 
a No, 2 is the Ruler of 


Te 

3. The petition is resisted by res- 
pondent No. 1, while respondent No. 2 
as supported the petition. Respondents 
Nos. 3 to 8 remained absent though duly 
served and were proceeded against ex 
parte. 


4. The calendar of election for the 
Constituency was as follows:— 

8rd February, 1971: Last date of 
nominations. 

Sth February, 1971: Date of scrutiny 
of nominations. 

6th February, 1971: Date of with- 
drawal of nominations. 

Ist March and 5th March, 1971: 
Dates of poll, 

10th and 11th March, 1971: Dates of 
counting of votes. 

llth March, 1971: Date of declara- 
tion of results. 

5. Respondent No. 1 has opposed 
the potion on several grounds and on the 
plen ings the following issues were fram- 

l. Whether the petitioner was an elec- 
tor in the Tehri-Garhwal Parliamentary 
Constituency for the general election to 
T, p~ Sabha held in February-March, 


2. Whether Rajmata Kamalendumati 
Shah and Lokendra Dutt Saklani, who 
had filed valid nomination papers, are ne- 
cess as to this petition even though 
they had withdrawn their candidature? 

8. Whether the deposit of the sum of 
Rs. 2000/- as security for costs of the 
petition has not been made by the peti- 
tioner in accordance with the provisions 
of Section 117 (1) of the Representation 
of the People Act, 1951? 

4. (i) Whether respondent No. 1 was 
a representative correspondent of the All 
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India Radio under the Ministry of Infor- 


mation and Broadcasting of the _ Govern- 
ment of- India, posted at Dehradun and 
drawing a remuneration in that capacity, 
on the date of scrutiny of the nomination 
Papers (5th February, 1971) and/or on 


e date of his election (11th March, 
1971)? 
(ii) If so, whether on either of the 


said two dates, respondent No, 1 was hold- 
ing an office of profit under the Govern- 
ment of India and was on that ground dis- 
ified to be chosen as a member of the 
k Sabha? 
(iii) Having regard to the findings on 
N gnd (ii) above, whether the nomination 
of respondent No, 1 was Bopinnly ac- 
cepted and the result of the election, in 
so far as it concerns him, was materially 
affected by the improper acceptance of his 
nomination? 


7 Tevi regard to the findings 
on (i), Gi) and (ti) above, whether the 
election of respondent No. 1 is void under 
Section 100 D (a) and/or Section 100 (1) 


(d) (i) of the Representation of the People 
ct, 1951? 


5. (i) Whether all or any of the ad- 
vertisements appearing in the issues of 
respondent No. I's pe Himan, re- 
ferred to in paragraphs l4 to 16 of the 
Petition, copies whereof are at Annexutes 
8 to 7 to the petition, were published under 
contracts entered into by respondent No. 1 
with the Government of India? 


(ii) Whether the said contracts or any 
of them were for the execution of any 
works undertaken by the Government of 
India within the meaning of Section 9-A 
of the Representation of the People Act, 
1951? 

(iii) Whether the said contracts or any 
of them were subsisting on the date of 
scrutiny of the nomination papers (5th 
February, 1971) and/or on the date of 
respondent No. ls election (11th March, 
1971)? i 

(iv) Having regard to the findings on 
@, (ii) and (iii) above, whether respondent 

o. 1 was disqualified to be chosen as a 
member of ths Lok Sabha on either of the 
aforesaid dates? 

(v) Having regard to the finding on 
(iv) above, whether the nomination of res- 
pondent No. 1 was improperly accepted 
and the result of the election, in so far as 
it concerns him, was materially affect 
by ae improper acceptance of his nomina- 
on 

(vi) Having regard to the findings on 
(iv) and (v) above, whether the election of 
respondent No. 1 is void under Section 
100 (1) (a) and/or Section 100 (1) (d) @ 
of the Representation of the People Act, 
1951? 

6. (i) Whether the three 

aring in the issues 
Ts newspaper ‘Himan?, 


articles ap- 
of respondent No. 
erred to in 
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paragraphs 20 and 21 of the Petition, 
copies whereof are at Annexures 8, 8A 
and 9 to the petition, are of the authorship 
of respondent No. 1 and/or were publish- 


ed by him. If not, whether Shyam Chand 
Negi and “Khandar Nivasi” whose names 
appear therein as the authors thereo 


published the articles with the consent 
respondent No. 1? 

(ii) Whether the newspaper ‘Himan? 
had circulation in the constituency at the 
time of the elections in question? 

(iii) Whether copies of the said issues 
of Himan? containing the said articles 
were distributed and circulated to the Raj- 
pat voters in the constituency by Respon- 

ent No. 1, and, with his consent, by per-. 

sons mentioned at serial Nos. 1 to 4 in 
Schedule I to the petition at the places 
specified therein? 

(iv) Whether the said articles contain 
an appeal to the Rajput voters of the 
constituency to refrain from voting for 
respondent No. 2 on the ground of his 
caste and community, for the furtherance 
of the prospects of the election of respon- 
dent No. I or for prejudicially affecting 
the - prospects of respondent No. 2’s elec- 

oni 

(v) Whether the articles at Annexures 
8A and 9 to the petition promote or at- 
tempt to promote feelings of enmity or 
hatred between the Rajput community to 
which respondent No. 2 belongs and the 


Poput: in general on grounds of caste 
and community, for the erance of the 
prospects of the election of respondent 

o. 1 or for prejudicial affecting the 


prospects of respondent No. 2’s election? 

o Having regard to the findings on 
(), (i), (i) hiv) and (v) above, whether 
respondent No. 1 and/or, with his consent, 
the persons mentioned at serial Nos. 1 to 
4 in Schedule I to the petition committed 
corrupt practice within the meaning of 
Section 128 (8) and/or Section 128 (8A) 
of the Representation of the People A 
1951, and the election of respondent No. 
is on that ground void under Section 100 
(1) (b) of that Act? 


7. (i) Whether the news item appear- 
ing in the issue of respondent No. Ts 
newspaper “Himan? referred to in para- 
graph 28 of the petition, a copy of which 
is at Annexure 10 to the petition, was pub- 
lished by respondent No. 1? 


Gi) Whether copies of the said issue 
of Himan? were distributed and circulated 
to the voters in the constituency by res- 
pondent No. 1 or, with his consent, by the 
persons mentioned in Schedule I to the 
petition at the places specified thereinP 

(iii) Whether the statement in the 
said news item indicating that respondent 
No. 3 had withdrawn from the election 
contest is false and respondent No. 1 
either believed it to be e or did not 
believe it to be true? 
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(iv) Whether the said statement was 
reasonably calculated to prejudice the pros- 
pects of respondent No. 3’s election? 


(v) Having regard to the findings on 
(i), Gi), (ii) and (iv) above and on (i) of 
issue No. 6 above, whether respondent No. 
1 and/or, with his consent, the persons 
mentioned in Schedule I to the 
committed corrupt ractice 
meaning of Section 123 (4) of the Repre- 
sentation of the People Act, 1951, and the 
election of respondent No. 1 is on that 
cone od under Section 100 (1) (b) of 
t Act 


8. (i) Whether the news item and the 
articles appearing in the issue of respondent 
No. Is newspaper ‘Himani’? referred to 
in paragraphs 32 and 33 of the petition, 
copies whereof are at Annexures IQA and 
11 to the petition, are of the stg of 
respondent No. 1 and were published by 
him. If not, whether Mangal Singh Bhan- 
dari, whose name appears in the said arti- 
cle as its author, published the article with 
the consent of respondent No. 1? 

(ii) Whether copies of the said issue 
of Himan? were distributed and circulated 
to the voters of the constituency by res- 
pondent No. 1 or, with his consent, by 
persons mentioned at serial Nos. 1 to 4, 
in Schedule I to the petition at places spe- 
cified therein? 

(iii) Whether the said news item and 
articles contain statements in relation to 
the personal character or conduct of 
Respondent No. 2, or in relation to his 
candidature, reasonably calculated to pre- 
judice the prospects of his election? 


(iv) Whether the said statements are 
false and Respondent No. 1 either believ- 
ed them to be false or did not believe 
them to be true? 

(v) Having regard to the findings on 
(i), Gi), (üi) and Gv) above and on ti) of 
issue No. 6, whether Respondent No. 1 
and/or, with his consent the persons men- 
tioned at serial Nos. 1 to 4 of Schedule I 
to the petition committed at practice 
within the meaning of Section 128 (4) of 
the Representation of the People Act, 1951, 
and the election of Respondent No. 1 is 
on that ground void under Section 100 (1) 
(b) of the Representation of the People 
Act, 1951? 


9. (i) Whether Respondent No. 1 made 
appeals amongst the Rajputs in the Cons- 
tituency on the 2nd February, 1971, near 
the office of the District Election Officer in 
Nagendranagar and by meeting the voters 
individually in each Mohalla at Nagendra- 
nagar between 10 a. m. and 9 p. m, on 
the basis of caste and community and on 


the lines of the articles referred to in 
issue No. 6 promoting feelings of hatred 
and enmity between different classes of 


the citizens with a view to further the pro- 
spects of Respondent No. 1 and to pre- 
judice the prospects of Respondent No. 2, 
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as alleged ‘in Paragraphs 36 and 87 of the 
petition 

(ii) If so, whether Respondent No. 1 
has committed a corrupt practice under 
Section 158-A of the Representation of 
People Act, 1951? 


10. Having re to the findings on 
issues Nos. 3 to 

(i) whether the petitioner is entitled 
to a declaration that the election of Res- 
pondent No. 1 is void? 

(ii) Whether the petitioner is entitled 
to a er declaration that Respondent 
No. 2 is duly elected? 


11. What orders? 

Issues Nos. 1 to 3 were heard as prelimi- 
nary issues and the findings thereon have 
been recorded in favour of the petitioner 
for the reasons set out in paper No. A-95. 
The remaining issues are considered here- 
under seriatim: 

Issue No. 4: 


6. The case of the petitioner is 
that respondent No. 1 was holding an 
office of profit under the Government of 
India as representative correspondent of 
the All India Radio at Dehra Dun on 5th 
February, 1971, the date of scrutiny of no- 
mination papers, as well as on llth March, 
1971, the date of election; that hence the 
nomination of respondent No. 1 was impro- 
perly accepted and the improper acceptance 
of the nomination paper materially affect- 
ed his election, rendering it void under 
Section 100 (1) (d) (i) of the Act; that his 
election is also void as he was disqualified 
on the date of his election under Sec. 100 
m (a) of the Act read with Article 102 (1) 
a) of the Constitution. 


7. Dr. A. R. Baji, Director of 
News Service, All India Radio, P. W. 1, 
has deposed to respondent No. 1 having 
been a Staff Artist/Part Time Correspon- 
dent of the All India Radio at Dehra Dun 
on the material dates. According to him, 
respondent No. 1 was employed as a Part 
Time Correspondent on casual basis origi- 
nally from the 7th December, 1963, to 
31st August, 1965, but on the Ist Septem- 
ber, 1965, respondent No. 1 was working 
as a Staff Artist/Part Time Correspondent 
under a contract which was renewed an- 
nually, the last renewal of the contract be- 


ing upto the Slst May, 1971. Respondent 
No, I was being paid a fee pa month for 
the stories sent by him to the All India 


Radio. He has stated that the contract 
was terminated unilaterally by the AN 
India Radio with effect from 18th March, 
1971, on respondent No. 1 Bening a 
Member of Parliament although respondent 
No. 1 did not formally submit his resigna- 
tion. I do not see any reason to dis- 
believe the testimony of Dr. Baji and I 
hold that respondent No. 1 was serving 
as a Staff Artist/Part Time Correspondent 
of the All India Radio under the Govern- 
ment of India. 
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8. Dr. Baji has also produced the 
last agreement said to have been executed 
between the All India Radio and respon- 
dent No. 1 but I am not ‘satisfied that 
the signature of respondent No. 1 on the 
agreement has been duly proved and 
hence the agreement, which is at P, Paper 
No. 1, is not exhibited. The petitioner 
has sought to prove the signature of res- 

mdent No. 1 on the agreement but I 
esitate to accept his statement as he 
claims to have seen 
signing- once or twice only and he does 
not appear to be familiar with the signa- 
ture of respondent No. 1. : 


9 The question which is hotly agi- 


tated is whether the em een! of res- 
pondent No. 1 by the Ai dia Radio as 
a Staff Artist/Part Time - Corr ondent 


would be an office of Ro Path i the 
a) of the Cons- 
g S. N. Misra, 


the 
ed as an “office” while Sri Shanti Bhu- 

appearing for the petitioner, canvass- 
ed the opposite view. number of cases 
of the Supreme Court and of some High 
Courts were cited in support of the res- 
pective propositions but reference need be 
made to the latest decision of the Supreme 
Court in Smt. Kanta Kathuria v. Manak 
Chand, AIR 1970 SC 694. The question 
for consideration of their Lordships was 
whether Smt. Kanta Kathuria, who was 
functioning as Special Government Pleader 
for the Government of Rajasthan at the 
time of her election to the State Assembly, 
was holding an office of profit under the 
Government of Rajasthan and was, there- 
fore, dis ified to be chosen as a Mem- 
ber of the State Assembly. Though the 
Bench was divided in its final view, both 
the majority judgment and the minority 
judgment were agreed on the exposition 
of the term “office” by Justice Rowlatt in 
Great Western Rly. Co. v. Bater, (1922) 8 
Tax Cas 231. According to Justice Row- 
latt, an office was “a subsisting, permanent 
substantive position which had existence 
ini pendeat from the person who filled it 
which went on and was filled in succes- 
sion by successive holders” and where a 
man was engaged on whatever terms to 
do duties which were assigned to him, his 
employment to do those duties did not 
create the office to which those duties were 
attached, The majority judgment held that 
Smt. Kanta Kathuria did not hold an office 
of rofit. Applying the definition of 
office” propounded niee Rowlatt, I 
am inclined to the view 
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significant that after the termination of the 
employment of respondent No. 1 on the 
18th March, 1971, no one has been em- 
ployed as a Part Time Correspondent in 
the All India Radio at Dehradun till now. 
in other words, there is no continuity of 
the position and no succession. The ma- 


jority judgment in Smt. Kanta Sap er 
case, AIR 1970 SC 694, observed at 
“there must be an office which exists inde- 


Peay of the holder of the office’; in 
Ə present case after the exit of respon- 
dent No. 1, he is not replaced by any 
one and the position of a Part Time Cor- 
respondent in Dehradun apparently came 


to an end; it had no existence dopants i 


of respondent No, 1. The learned couns 
for the petitioner ag that an office may 
be kept vacant and the existence -of the 
vacancy does not militate against the exis- 
tence of the office itself. It is hard to 
believe that the vacancy of a correspon- 
dent, if one exists, is allowed to remain 
vacant for more than eight months. Re- 
liance was placed for the petitioner on the 
decision of the Supreme Court in Civil 
Appeal No. 1832 (N. C. E.) of 1967 (SC) 
(Mahadeo v. Shantibai, decided on 15-10- 
1968), but that decision has been noted 
and distinguished in Kanta Kathuria’s case, 
ATR 1970 SC 694 and is distinguishable 
from the facts and circumstances of the 
present case. I hold that the employment 
of respondent No. I as a Part Time Corres- 
pondent is.not to an office. I may, how- 
ever, mention that if the employment of 
respondent: No. 1 were to be an office, it 
would without doubt be an office of pro- 
fit as fees were paid to ee aa No. 1 
in return for the service rendered regularly 
every month. 

10. An attempt was made for res- 
pondent No. 1 to defeat the case of the 
petitioner on another ground, namely, that 
the petition mentions that ondent 
No. was a_ representative Correspondent 
of the All India Radio but a new case 
was made out at the hearing that he is a 
Staff Artist/Part Time Correspondent. To 
my mind, a Part Time Correspondent is 
also a representative Correspondent—a_cor- 

ondent representing the India 
Radio and hence I am not impressed by 
this argument. Dr. Baji has stated that 
there is nothing like a “representative cor- 
respondent” of the All India Radio. 


improperly accepted. 
fail on this issue, 
Issue No. 5. 
12. Respondent No. 1 is admitted- 
ly the proprietor, printer and publisher of 
a newspaper entitled Himani which is 





ih 
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printed and published at Dehradun. It is 
roved by the evidence of R. N. Chaddha, 
Assistant Media Executive in the Direc- 
torate of Advertising and Visual Publicity, 


New Delhi, and it is also not denied by. 


respondent No. 1 in his written statemen 
that the Directorate of Advertising an 
Visual Publicity was releasing some adver- 
tisements of the Directorate in the Himani 
newspaper. ‘The petitioner contends that 
both on the dates of his nomination and 
bis election, respondent No, 1 had a sub- 
sisting contract with this Directorate, which 
is an organisation of the Government of 
India, made in the course of his business 
as a printer and publisher of his news- 
paper and this contract being about the 
execution of the works undertaken by the 
Government of India, respondent No. 1 was 
disqualified to be chosen as a Member of 
the Lok Sabha under Section 9-A of the 
Act. The pennone has produced at An- 
nexures 3, and 5 to the petition copies 
of advertisements said to have been re- 
leased by the said Directorate and publish- 
ed in the Himani on 2nd February, 1971, 
18th February, 1971 and 28rd March, 
1971. The issues of Himani im which 
these advertisements are said to have been 
published have not been produced. Ac- 
cording to R. N. Chaddha, seven advertise- 
ments were released for publication in 
Himani between the Ist January 1971 and 
80th April, 1971, and he has spoken to five 
of them having been published on the 10th 
anuary, 1971, 17th ` January, 1971, 19th 
January 1971, 2nd Feb , 1971 and 28rd 
ebruary 1971. In the absence of the re- 
levant issues of the newspaper Himani, and 
in the light of the evidence of R. N. 
Chaddha, I am unable to hold that any 
advertisements issued by the Directorate of 
Audio Visual Publicity were published in the 
Himani on the 18th February, 1971, and 
28rd March, 1971, as in Annexures 4 and 5. 


13. According to R. N. Chaddha, 
advertisements were released for publica- 
tion in Himani under a rate contract. He 
has produced at P. Paper No. 5 an office 
copy of a communication sent to the publi- 
sher of Himani inviting him to publish ad- 
vertisements of the Directorate between Ist 
April, 1970 and Slst March, 1971. En- 
closed with the communication was a form 
of rate contract to be signed es the publi- 
sher; R. N. Chaddha has said that P. Paper- 
No. 6, which is in the form enclosed with 
P. Paper No. 5, was received from Himani. 
P. Paper No. 5 is signed by Hammam Singh, 
Media Executive for Director of Adver- 
tisement and Visual Publicity, and 
signature is proved .by R. N. Chaddha. It 
is hence exhibited as Ex. P-14. althoagh 
the signature of respondent No. 1 on 
Paper No, 6 has not been proved except 
by the doubtful evidence of the petitioner 
himself, it has been exhibited as Ex. P-15 
as it had been received by the Directorate 
in answer to P, Paper No, 5 (vide Explana- 
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tion to Section 47 of the Indian Evidence 
Act). In view of these two documents, I 
am satisfied that there was a rate contract 
between the Directorate of Advertisement 
and Visual Publicity and respondent No. 1 
as Managing Editor of Himani for publi- 
cation in the Himani of advertisements re- 
leased by the Directorate. It is also clear 
from these two documents that the contract 
was from Ist April, 1970 to 3lst March, 
1971, and included the period for the 
election under consideration, Respondent 
No. 1 had thus a subsisting contract with 
a Government organisation on the material 
dates for printing advertisements of the 
organisation. 

14. The crucial question, however, 
is whether this is a contract for execution 
of works undertaken by the Government 
of India. Sri Shanti Bhushan argued that 
advertising by the Government of India 
mae a work ad a Peet ay ous 
y ondent No. ou. is news- 
Super TA Hə relied in support of 
this argument on a decision of the Supreme 
Court in Mahendra Kumar v. Smt. Vidya- 
wati, AIR 1956 SC 815, wherein a candi- 
date who held contracts with the Govern- 
ment of Vindhya Pradesh at the material 
dates for printing of electoral rolls was 
held to be disqualified from being chosen 
to the Legislative Assembly. is case, 
however, was decided with reference to 
Section 7 (d) of the Act as it stood prior 
to the amendments of the Act in 1958 and 
in 1966. Section 7 (d) of the Act then 
read as follows: 

“7. A person shall be disqualified for 
being chosen as, and for being, a member 
of either House of Parliament or of the 
Legislative Assembly or Legislative Coun- 
cil of a State— 


ee tettes taanaczenn 


tion o 
any services und 
Government,” 
Their Lordships have not stated that print- 
ing of electoral rolls for the Government 
of Vindhya Pradesh was the execution of 
any works and it appears to me that pre- 
sumably their Lordships were of the view 
that printing of electoral rolls was per- 
formance of a service undertaken by the 
Government. In my opinion, this decision 
is of no assistance to the petitioner. 


15. In Satya Prakash v. Bashir 
Ahmed, AIR 1963 Madh Pra 316, a Divi- 
sion Bench of the Madhya Pradesh High 
Court held that a contract with the Cen- 

Government for the carriage of mail 
bags and postal articles is not a contract 
for the execution of any works undertaken 
by the Central Government. It was ob- 
served: 
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“The expression “execution of any 
works” means and implies the carrying out 
of some act or acts or course of conduct 
to the commencement and completion of 
the works. It is of significance that 
is not the singu- 
The 


tions’ ‘projects’, ‘scheme’, ‘p such as 
building works, irrigation works, defence 
works ete. “Any work’ no doubt conveys 


“execution of any works’ have been us 
what is connot is the carrying out o 
something to be built or constructed and 
not merely something to be done.” 

(Page 320, Para TI) 
This view has been adopted by a Division 
Bench of the Patna High Court in Yugal 
Kishore v. Nagendra Prasad, AIR 1964 Pat 
548, and I also respectfully follow that 
view. Since advertisement for the Govern- 
ment would not, on this view fall within 
the expression “execution of any works”, I 
must conclude that respondent No. 1 was 
not disqualified for being chosen as a Mem- 
ber of the Lok Sabha under Section 9-A of 
the Act. Finding accordingly. 


Issue No. 6: 


16, The petitioner alleges that res- 
pondent No. 1 had published in the 
Himani three articles, copies whereof are 
at Annexures 8, 8-A and 9, and that these 
articles contained an appeal to the ae 
voters of the constituency to refrain from 
voting for respondent No. 2 on the ground 
of his caste and community for the er- 
ance of the prospects of election of respon- 
dent No. 1 and for prejudicially affecting 
the prospects of the election of respondent 
No. 2. He has further alleged that the 
articles at Annexure 8A and 9 promotce 
or attempted to promote feelings of enmity 
or hatred between the Rajput communi 
to which respondent No. 2 belongs an 


the Rajputs in general on: ds of caste 
and community with a sanlar object Ac-- 


Himani news- 
constituency 
eriod and the issues 


cording to the petitioner, 
aper had circulation in the 
doriog the election 
containing these articles were also 
buted in the Constituency by respondent 
No. 1, and with his consent by persons 
mentioned at serial Nos. 1 to 4 in Sche- 
dule 1 to the petition at the places speci- 
fied therein. e consequence of the pu 
lication of these articles and circulation of 
the issues containing the articles in the 
Constituency is, the petitioner avers, that 
respondent No. 1 and, wi is consent, 
the persons mentioned at serial Nos. 1 to 4 
in Schedule I to the petition, committed 
corrupt ae within the meaning of 
Section (3) and Section 123 (8A) of 
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the Act, thereby rendering the election 
of respondent No. 1 void under Sec. 100 
D G) of the Ack 


It may be mentioned at thé 


in ` outset that the issues in which the three 


articles are said to have been published 
have not been brought on record aliouga 
under Rule 9 of Chapter XV-A of 

Rules of the Court feed with R. 8 of Chap- 
ter XV thereof, the petitioner ought to have 
produced, on the date fixed for the appear- 
ance of the respondents, the documents in 
his possession on which he intended to 
rely. An attempt was made by the peti- 
tioner to produce some issues of Himani at 
a very late stage—on the date on which 
the last witness of the petitioner, namely, 
the petitioner himself, was to be examin- 
ed. For the reasons stated at paper A-133, 


his application for producing some 
issues of Himani, paper A-130, was reject- 
ed. It may also be mentioned that of the 


18. The written-statement of res- 
pondent No. 1 regarding the publication of 
the three articles in Himani is quibbling, 
In paragraph 28, he has stated:— __ 

“If any publication was made it was 
respondent’s con 
sent, knowledge information or consent... 
..No sooner the respondent knew of the 
articles appearing he repudiated the same, 
However, without admitting the alleged 
articles with which the respondent has 
nothing to do, it is submitted that it does 
not constitute any corrupt practice.” 

In paragraph 24, respondent No. 1 says 
“the articles were contributed by others ag 
usual and the respondent had nothing to 
do with it....” en asked to give better 
particulars, respondent No. 1 stated in his 


affidavit at Paper A-56 thus:— 


“4. That as regards paragraph 23 of 
the written statement it is submitted that 
at one meeting at Raithal in Bhatwari De- 
velopment Block where the attention of the 
respondent was drawn to the fact that some 
articles were published in Himani concern- 
Big Dependent No. 2,- the Maharaja of 
Te athwal, the respondent No. 1 re- 
pudiated the fact and expressed his ignor- 
ance about the same. This news item was 

blished in an issue of Himani dated 
A-4-1O7TL 1.0... 


5. That as regards paragraph 24 of the 
written statement, the articles were con- 
tributed by the sons whose names are 
already given the articles. ‘Khandar 
Niwasi’ is the pen name of Shri Tej Ram 
Bhatt, Journalist of Dehra Dun.” 

In the circumstances I am inclined to hold 
that the three articles were actually 
lished in the Himani as alleged. 

19. The petitioner has hinted that all 
these three articles were of the authorship af 
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respondent No. 1, but there is not an iota 
of evidence in support of such a case. The 
article at Annexure 8 purports to have 
been written by Shyam Chand Negi, while 
the articles at Annexures 8-A and 9 men- 
tion their author as ‘Khandar Niwas? which 
is the pen name of Tejram Bhatt. I am 
unable to disbelieve that the articles were 
contributed by the persons whose names 
are mentioned therein as their authors. 
20. It was argued on behalf of the 
petitioner that respondent No. 1 being ad- 
mittedly the printer and publisher of the 
newspaper, a presumption would arise that 
the articles were published in the news- 
paper with the consent and knowledge of 
respondent No. 1. It was also argued that 
in virtue of Section 7 of the Press and Re- 
gistration of Books Act, 1867, respondent 
No. 1 ought to be presumed to be the 
editor of the newspaper. I do not think 
that I should take notice of such presump- 
tions in an Election Petition which, in re- 
to allegations of corrupt practices, is 
in the nature of a quasi-criminal proceed- 
ing. “An election is something which 
cannot be readily set aside. There must 
be proof and convincing proof that a per- 
son is not properly chosen to fill a parti- 
cular seat. ere surmise or suspicion is 
mot sufficient.” Laxman Siddappa Naik v. 
Kattimani Chandappa, AIR 1968 SC 929). 
In the absence of any evidence of know- 
ledge or consent of respondent No. 1 to 
the publication of these articles in his 
newspaper, I cannot associate him with 
their publication. Respondent No. 1 could 
naturally be expected to be away in the 
constituency during the election period for 
canvassing most of the time if not all the 
time, particularly, as the Constituency is, 
even according to the petitioners witness 
Grish Chandra Jayal, P. W. 6, very . ree 
in size admeasuring 12000 sq, miles, the 


farthest place from Dehradun being 170 
miles. Respondent No. ls witness L. D. 
Saklani, dditional Election Inspector, 


R. W. 1, says that some of the places in 
the Constituency could be approached only 
on foot, being at a very high altitude of 
over 10,000 feet. Raj Kumar Kanwar, 
R. W. 2, has stated that one Ratouri was 
looking after the airs of the Himani 


newspaper during the election eriod as 
respondent No. I was touring in the Gons- 
tituency. 

21. The contents of these three 


articles may now be examined to determine 

whether they are such as may be caught 

by Section 128 (8) and Section 128 (8-A) 
the Act. 

22, Annexure 8 is written under 
the caption “The Maharaja of Tehri Garh- 
wal has no right to the votes of public”. 
The article describes the dynasty of respon- 
dent No. 2 as a great enemy of Rajputs 
who were humiliated like slaves. It says 
that Dandis of the Maharaja and his family 
were made to be carried by Rajputs and 
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not by Brahmans and Harijans and that 
the Rajputs in the States were debarred 
from using the title “Thakur. According 
to the article, on the death of Maharaja 
Sudarshan Shah issueless in 1859, Bhawani 
Singh, who was born of a Dasi, named 
Gunkali, was crowned Maharaja in retum 
for the treacherous services rendered by 
Maharaja Sundershan Shah in 1857 and a 
Dasiputra has prohibited the Rajputs from 
using the word ‘Thakur? Even the uncle 
of Maharaja, Narendra Shah, was not al- 
lowed to name his son as Virendra Shah 
and that name was compelled to be con- 
verted into Virendra Sin on the ground 
that “Shah” could only be used by the 
Maharaja’s progeny, On the princesses of 
the royal family getting married, the Raj- 
put girls were sent to accompany them as 

asis and were not allowed to return home. 
The Rajputs were denied high positions 
and higher education in Medicine, En- 
ineering etc. In February, 1971, when 

e eldest son of respondent No. 2 was can- 
vassing, he was asked why the royal fami- 
ly does not marry the Rajputs, whereupon, 
he said that the marriages could take place 
with other royal families. The article ends 
up with an exhortation that now was the 
occasion to take revenge upon the insults 
showered upon Rajputs and accordingly the 
electorate should vote for respondent No. 1 
and not for respondent No. 2. 


23, Annexure 8-A commences with 
an appeal to respond to the call of Smt 
Indira Gandhi for new socialism by voting 
for ondent No. 1, who is described as 
a freedom soldier, and by annihilating the 
Raja (respondent No. 2) described as a pro- 
fessional robber. It then says that respon- 
dent No. 2, after sucking the people and 
after making them slaves in every way, 
has now come forward to beg for votes 
shamelessly, Like the article in An- 
nexure 8, this article also describes the 
mother of Bhawani Singh as a Dasi, nay 
a dancing girl, and suggests that Bhawani 
Singh got the real son of Sudarshan Shah 
murdered by black magic. It further al- 
leges that the Political Agent desired to 
know why Kirti Shah was using the title 
of Shah and when Kirti Shah was asked to 
produce the Sanad on which he relied 
upon to call himself ‘Shah’, he became 


ed to use the title and enhance 
prestige in the eyes of his subjects. 
24. The article in Annexure 9 
ae ee Narendra Shah, the father of res- 
pondent No. 2, as regarding himself as 
the undisputed despotic ruler and regardin 
Tehri State as his personal and ances 
properly: It further says that Narendra 
was only a Raja but in order to be- 
come a Maharaja—a title which could be 
recognised by the Britishers only if the in- 
come was Rs. 50 lacs and more, he hat- 
ched a scheme to augment his income in 
several ways which ave been described. 


his 
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He ultimately succeeded by these methods 
in earning the title of Maharaja for himself 
and his successors. The article describes 
a dream which respondent No. 2 is said 
to have dreamt. In the dream, ondent 
No. 2 went to Afmer and Indore for stu- 
dies, but he failed in the examination while 
his younger brother was successful; his 
father intervened to have ondent No. 2 
romoted as it would have been disgrace- 
for the younger brother to get a 
higher class and the elder to be in_the 
lower class but the authorities declined to 
romote such simpleton, Respondent 
o. 2 then saw in the t he was 
poing to Banswada as a bridegroom where 
e was put up in the fort while the other 
members of the De ay were ac- 
commodated in a school ding. He saw 
that every one was being fed on equal 
basis without discrimination in the feast. 
The article further describes the revolution 
which tonk place in the State of respon- 
dent No. 2 in which he and his ancestors 
were murdered. The article then ridicules 
respondent No. 2 for eng. votes from 
Rajputs of the slavish mentality and points 
out that the Rafputs were not allowed to 
describe themselves as Thakurs and the 
daughters and sisters of Rajputs were given 
in the form of ‘Khawas’ without matrimonial 
rites. If, notwithstanding the humiliations, 
the Rajputs voted for respondent No. 2 
their conscience must have been dead. 
Finally it gives a call to Rajputs to unite 
and dive respondent No. 2 in the wilder- 
ness and strengthen the hands of Smt. In- 
dira Gandhi for ushering a new climate of 
relief and establishing a progressive Gov- 
ernment, 


25. There is no doubt that these 
three articłes bring down respondent No. 2 
in the esteem-of the reader but the ques- 
tion is whether all or any of them fall with- 
in the mischief of Section 123 (8) and Sec- 
tion 123 (8-A) of the Act. It is significant 
that the petitioner has not sought to allege 
corrupt practices under Section és) 
or Section 123 (4) of the Act. 


26. As regards Section 128 (8), the 
petitioner contends that these three articles 
contained an appeal to vote for respondent 
No. 1 and refrain from voting for respon- 


dent No. 2 on the ground of religion, race, 


caste or community. The language of the 
section is: 


“The a aesee tö vote or refrain 
from voting for any person on the ground 
of his religion, race, caste, community... .” 
These words indicate, to my mind, that 


the appeal in the context of the: present 
case should be to vote for respondent 
No. 1 on the ground of religion, race, 


caste or community or to refrain from vot- 
ing for respondent No. 2 on the ground 
of his religion, race, caste or community. 
None of the articles contains an appeal to 
vote for respondent No, 1 on the ground 
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of his religion, race, caste Gr community. 
Neither does any of them ‘indicate that 
votes should not be cast for responden 
No. 2 on the ground of his religion, race, 
caste or community. I have, therefore, no 
hesitation in holding that the publication of 
the three articles do not constitute a cor- 
rupt pen within the meaning of Sec- 
tion 123 (8). 

27. Section 128 (3-A) refers to the 
pono of or attempt to promote feel- 

gs of enmity or hatred between different 
classes of citizens of India on the grounds 
of religion, race, caste, community or langu- 
age by a candidate or his agent or any 
o 


pugned articles promote or attempt to 
promote feelings of enmity or hatred be- 
tween different classes of citizens of India 
on grounds of religion, race, caste, com- 
munity or language. The argument on be- 
half of the petitioner in is connection 
was that the articles tend to create enmity 
or hatred between that class of Rajputs to 
which respondent No. 2 belongs and the 
other Rajputs in the Constituency on the 
ground of race or community. Annexure 8 
is a denunciation of the royal race of res- 
mdent No. 2 only on two grounds, name- 
ly, that ‘the Papata were mal-treated and 
were down-trodden by the ruling family 
and that. the ancestry of respondent No.’ 2 
had connections with a Dash By stretch- 
ing a point, it can be said that the article 
creates ha between the ruling class and 
the Rajputs of the Constituency but I feel 
no doubt that the promotion of hatred is| - 
not either on the und of race or com- 
munity: but ha is due to the ill-treat- 
ment accorded by the ruling family to the 
Rajputs or due to the low origin of the 
immediate ancestors of respondent No. 2. 
Annexure 8-A contains nothing about reli- 
gion, race, caste or community. 
nexure 9 deserves the same comments as 
on Annexure 8. I am thus inclined to con- 
clude that none of the three articles fall 
ya the mischief of Section 128 (3-A) of 
e Act. 


, 28. Then again both Section 128 
(8) and Section 128 (3-A) require that the 
acts contemplated by them should be com- ° 
mitted by a candidate or his agent or any 
other person with the consent of the candi- 
date or his election agent. I have already 
held that these three articles cannot be as- 
cribed to respondent No. 1 and there is 
not a tittle of evidence to prove that they 
were written the authors with the con- 
sent of respondent No. 1 or his election 
agent. It was, however, argued on behalf 
of the petitioner that the Himani néws- 
poe had circulation in the Constituency 
and the relevant. issues of the newspaper 
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were ‘distributed in the Constituency by res- 
pondent No, 1 and with his consent by 
some of his supporters. In the absence of 
any evidence to the contrary, I accept the 
testimony of the etitioner’s witnesses 
Yeshwant Singh, P. W. 5, Girish Chand 
Jayal, P. W. 6, Udai Singh, P. W. 7, and 
Jajju Singh, P. W. 10, and hold that the 
newspaper was in circulation in the 
Constituency at least during the election 
period. But mere circulation of the news- 
paper in the ordinary course is not suf- 
cient to hold that respondent No. 1 com- 
mitted the acts complained of even thou, 

he was the proprietor and publisher of the 
n aper, since he was not personally res- 
ponsible for publication of the articles, An 
attempt has been made to establish that res- 
pondent No. 1 and, with his consent, his 
supporters distributed some of the issues of 
the newspaper in the Cain If the 
evidence proves that respondent No. 1 and, 
with his consent, his supporters did distri- 
bute the issues containing the offending 
articles, it may be possible to hold that res- 
pondent No, 1 and his suppers commit- 
ted the acts complained of. The evidence 
of Udai Singh, P: W. 7, alone indicates that 
the issue of Himani containing the material 
as in Annexure 8 was distributed by Jiwan 
eee a bus. There is no evidence 
of distribution of the issues of Himani pub- 


lishing Annexures 8-A and 9. Even if 
Jiwan Singh is to be believed, there is no 
evidence that he distributed the issue wi 


the consent of respondent No. 1. There 
is some evidence of a doubtful nature that 
respondent No. 1 and some of his suppor- 
ters distributed the Himani Newspaper but 
that evidence does not further show that 
the issues so distributed contained any of 
the articles at Annexures 8, 8-A and 9. 


29. For the above reasons there is 
no escape from holding that the allegations 
of corrupt practice under Section 123 (8) 
and Section 128 (3-A) have not been 
brought home, 

ssue No. 7: 


80. This issue deals with the pub- 
lication of an article, a copy of which is 
at Annexure 10, m the issue of Himani 
dated 10th February, 1971, that one of the 
contesting candidates, Vidyasagar Nauliyal 
had withdrawn from the contest. Accord- 
ing to the petitioner, the statement is false 
to the knowledge and belief of respondent 
No. 1, who has, by publishing the news 
item, committed a corrupt practice within 
the meaning of Section 128 (4) of the Act. 
Respondent No. 1 totally denies the res- 
ponsibility for the publication of the news 
item. 


. 83L Merely because ondent 
No. 1 is the proprietor, printer and publi- 
sher, he cannot be held to have himself 


put out the news item and published it, 
articularly, as I have already held, since 
te was almost always out in the Consti- 
tuency. ‘The article says that the Commu- 
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nist party has announced that there was no 
Communist candidate in the Constituency 
and in substance it mentions that the Com- 
mounist party had withdrawn its candidate 
in the Constituency and had asked the candi- 
date also to withdraw. Vidyasagar Nautiyal, 
respondent No. 3 was originally put up as 
a candidate of the Communist party. It 
appears from the evidence of L. D. Sak- 
lani. Additional Election Inspector at the 
Constituency, that the Secretary of the 
Communist Party intimated to the 
Returning Officer that the symbol of the 
Communist Party should be allotted to 


Vidyasagar Nautiyal, but on 8rd February, 
1971. he intimated that in view of the 
understanding between the parties the 
Communist P was not ama up any 
candidate and hence the symbo oF the 


Communist Party should not be given to 
any candidate. The intimation was attend- 
ed to on the 8th February, 1971, and 
since the bol was already allotted te 
Vidyasagar Nautiyal the Election Officer 
informed the Secretary of the Communist 
Party that no action could be taken at 
that late stage. (Vide Ext. R-2 and R-8). 

e news item as in Annexure 10 was 
ublished in these circumstances. These 
acts clearly indicate that the statement 
in the news item that the Communist Party 
had withdrawn its candidate from the con- 
test cannot be said to be false and even 
if any responsibility can be attached to 
respondent No. 1, he cannot be held to 


have committed a corrupt practice within 
the defintion in Section 123 (4) of the Act. 
The finding on this issue has, therefore, 
to be against the petitioner. 

Issue No. 8 

32. This issue alleges a corrupt 


practice said to have been committed b 
respondent No, 2 under Section 124 (D 
of the Act and refers in this connection 
to two publications in Himani, copies 
whereof are at Annexures 10-A and 1l. 


33. The relevant issues of Himani 
are not, however, produced. 


84. As regards Annexure 10-A, 
respondent No. 1 has stated in his written 
statement that the correspondent sent the 
news which may have been published be- 
lieving it to be correct in the absence of 
respondent No. 1 who was away'in the 
Constituency on election work. The news 
item which is dated 2nd March, 1971, and 
was published in the issue of Himani dated 
8rd March, 1971, states in substance that 
respondent No. 2 had admitted defeat in 
the election to his close associates and 
further that respondent No. 2 had formed 
a syndicate, to whose leader he had given 
two sums of Rs. 30,000/- each for distri- 
bution among the electorate but even one- 
fourth of the amount was not distributed 
and hence his supporters were discontend- 
ed and the election campaign for respon- 
dent No. 2 slackened, 
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35. The Parliamen Constitu- 
ency of Tehri Garhwal is made up of five 
Assembly Constituencies, namely, Tel, 
Uttar Kashi, Deo Prayag, Mussoorie, an 
Badri Kedar. The polling in Deo Prayag 
Constituency was on the 5th March, 1971, 
while the date of poll for the other Con- 
stituencies was the, Ist March, 1971. The 
news item has ee after the poll had 
taken place in but Deo Prayag Consti- 
tuency. 

36. There jis not the slightest evi- 
dence led by the petitioner to prove, that 

is news item was the handi work of 
respondent No. 1 or that it was given out 
: some one with his consent. As in the 
case of other articles, the petitioner relies 
upon the presumption that the publication 
of the news item in the newspaper of res- 
pondent No. 1 ought to have been made 
with the knowledge and consent of respon- 
dent No. 1. I have already observed ear- 
lier that on such a presumption, I cannot 
hold respondent No, 1 guilty of corrupt 
ractices. Apart from that, I am not satis- 
Bed that the news item was 
calculated to prejudice the prospects of 
respondent No. 2 for the simple reason 
that Deo Prayag is so far away in a hilly 
area from Dehradun, the venue of the 
publication, that the relevant issue of the 
newspaper could not fall into the hands 
of the electorate at Deo Prayag on or be 
fore the date of poll. 


37, As regards the statement that 
Rs. 60,000/- were paid by respondent No. 
2 for distribution among his supporters, 
the statement itself is prefaced with the 
words “it is said”. Even if the statement 
is untrue, the source being unknown and 
there being no evidence to associate res- 
pondent No. 1 with it, the charge of cor- 
rupt practice against respondent No. 1 
cannot succeed. 

38. Annexure 11 purports to be 
an election manifesto of respondent No. 2 
and the allegation is that the manifesto 
actually issued by respondent No. 2 was 
not in this form. The original manifesto 
of respondent No. 2 has not been brought 
on record and unless Annexure 11 is com- 
ared with the manifesto actually issued 
5 respondent No. 2, it cannot be said that 
Annexure 11 is not the real manifesto of 
respondent No. 2. It was urged that any 
reader of Annexure 11 woli conclude 
that this could not be the real manifesto of 
respondent No. 2, but this argument must 
fail as it would be only a matter of guess- 
work. Unless the actual manifesto issued 
by respondent No. 2 is beforẹ me, I can- 
not hold that Annexure 11 is a false mani- 
festo of respondent No. 2, however absurd 
its contents may be. Annexure was 
published in the issue of ist March, 1971, 
when respondent No, 1 could naturally be 
expected in the Constituency as it was a 
date of poll and hence the publication of 
this manifesto cannot be attributed to res- 
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po No. 1 or to anyone to whom he 
d given consent to publish it. 

39. The result is tbat the finding 
on this issue has to be against the peti- 
tioners case. ais 

Issue No. 9: 

40. This issue was not pressed by 
the learned counsel for the petitioner at 
the hearing and hence the finding thereon 
would be in the negative. 

Issue No. 10: 

In view of the findings on issues Nos. 
8 to 9 the petitioner is not entitled to any 
of the declarations sought. 

Issue No. 11: 

The result is that the petition deserves 
to be and is hereby dismissed. 

In awarding costs to ndent No. 
1, I take into consideration the fact ‘that 
the petitioner, on his own evidence, was 
highly indebted and it is unlikely that he 
on his own was in a position to file the 
etition and incur heavy expenditure on 
fimi hing security, on the witnesses exa- 
mined by him and on engaging a counsel 
of the standing of Shri Shanti Bhushan. 
Most probably he has been set up by res- 
pondent No. 2 to fight this case. I also. 
take into consideration the fact that respon- 


“dent No. 1 himself has not entered into 


the witness box and submit himself to 
cross-examination by the petitioner. In 
my opinion ends of justice would be met 
by directing the petitioner to pay to res- 
pondent No. 1 Rs. 1000/- (Rupees one 
thousand) only as costs. The costs ay- 
able to ondent No. 1 may be paid to 
him from the security amount of Rs. 2,000 
deposited by the petitioner, The petition- 
er and respondent No. 2 shall bear their 


own costs. 
Petition dismissed. 
EE 
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Ch. Syed Iqbal Husain, Appellant v. 
Rameshwar Dayal and others, Respondents. 

Ex. Second Appeal No. 4082 of 1964, 
D/- 1-2-1972, against judgment and de- 
cree of J. N. Bansal, Addl. Civil J., Fateh- 
pur, D/- 18-8-1964. 

(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1950), S. 184 — 
Bhumidheari rights acquired in former Za- 
mindari Land — Land not liable to be 
sold in execution of decree against the 
assets of the Zamindar. (X-Ref:— Civil 
P. C. (1908), S. 60). 


If a person ae pirs Bhumidhari 
rights in a land under the section the land 
cannot be sold in execution of a decree ob- 
tained against the assets of the former 
Zamindar. AIR 1971 AI 898, Relied on. 

(Para 7) 
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(B) Civil P. C. (1908), O. 21, R. 90 
and S. 47 — Execution sale — Objection 
under the rule — Rejection — Subsequent 
objection about non-saleability of property 
— Subsequent objection not barred by 
res judicata. (X-Ref:— S. 11). 

Where an objection under the rule 
about fraud and irregularity in publishing 
the sale is rejected and a subsequent ob- 
jection that the property was not liable to 
e sold as it did not belong to the judg- 
ment-debtor cannot be barred by res judi- 
cata as such objection falls under S. 47 


and could not have been raised under 
Rule 90. AIR 1962 Pat 410 and AIR 
1956 SC 87, Relied on, (Para 9) 


(C) Civil P. C. (1908), S. 47 — Exe- 
cution sale — Objection about non-sale- 
ability of property — Objection can be 
raised even after confirmation of sale. 

The question that the property sold 
was not saleable in execution is a question 
about the discharge of the decree and its 
satisfaction within the section. Such an 
objection can be raised even after the con- 


firmation of execution sale. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1971 All 398 = 1971 All LJ 


194, Baij Nath v. Lakshmi Narain 7 
AIR 1962 Pat 410 = 1962 BLJR 

16, Virendra Kishore Shrivastava 

v. Keshari Nandan Prasad 8 


AIR 1956 SC 87 = (1955) 2 SCR 
938, Merla Ramanna v, Nallapa- 
raju 8 

Gyan Prakash and Bashir Ahmad, for 

Appellant; A. N. Bhargava and G, P. Bhar- 

gava, for Respondents. 

execution 


JUDGMENT :— This is an 
second appeal filed by Syed Iqbal Husain. 
2. The predecessor of the decree- 
holder-respondents had advanced some 
money to Ch. Afzal Husain. After i 
death, a suit for recovery of the amount 
was filed against the heirs of Ch. Afzal 
Husain including Syed Iqbal Husain, The 
suit was decreed. In execution of that 
decree, certain Bhumidbari plots were put 
to sale and were auctioned. Iqbal Husain 
had filed an objection against the sale 
under Order 21, Rule 90, C.P.C. which 
was rejected. He then filed the objection 
that the property sold belonged to him 
personally and was not the asset of Ch. 
Husain and, as such, was not liable 
to be sold in execution of the decree. It 
should be noted here that the decree pass- 
ed was against the asset of Real 
Husain in the hands of this 
debtor. 


3. The objection of the Judgment- 
debtor was dismiss y the executing 
court. Being dissatisfied, the judgment- 
debtor filed an appeal. The appeal was 
also dismissed. Hence this second appeal. 

4, There is no dispute that Ch, 
Afzal Husain had made a Waaf of his 
Zamindari property. The plots in suit 


judgment- 
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were the Sir land appurtenant to that Za- 
mindari, After the creation of the wagf, 
its character had ceased but in the reye- 
Dnue papers it continued to be recorded 
as Sir land. After the enforcement of the 
Zamindari Abolition and Land Reforms 
Act, it was recorded as Bhumidhari of 
Iqbal Husain. According to the decree- 
holders these plots were the assets of Ch. 
Afzal Husain in the hands of the judgment- 
debtor and, as such, the plots were rightly 
auctioned in execution of the decree. 


5. There is nothing on the record 
to show that Ch. Afzal Husain, after creat- 
ing the waqf, claimed exproprietary ten- 
ancy right in these plots. The plots con- 
tmued to be recorded as sir of Ch. Afzal 


Husain even after the execution of the 
waqf deed. This revenue entry was ob- 
viously wrong. After the Zamindari was 
transferred, the sir plots could have be- 


come the exproprietary tenancy of 
Afzal Husain ag if it was in the tenancy 
of a tenant, it could become the tenancy 
of the tenant. There was no tenant over 
these plots. There was no other co-sharer 
in the Khewat which was subject-matter 
of the waqf. Therefore, the only conse- 
uence which could have followed after 
e creation of the waqf was to claim ex- 
proprietary tenancy right in these plots. 
Certainly no such right was claimed. All 
the same, these plots remained in posses- 
sion of Ch. ‘Atal Husain although the 
entries in the revenue papers were conti- 
nuously wrongly made that the land was 
sir of Ch. Husain, 


t in the same. It 
might be also possible that because the 
land was recorded as Sir, therefore, at the 
time of the enforcement of Zamin 

Abolition and Land Reforms Act, it was 
wrongly recorded as Bhumidhari land of 
Iqbal Husain. However, the fact remains 
that Iqbal Husain has been recorded 
from before the sale as Bhumidhar of this 
land. Certainly no  Bhumidhari right 
could have been claimed or conferred on 
Iqbal Husain on the basis of his father's 
possession over the land as  exproprietary 
tenant although no legal steps were taken 
oe Afzal Husain to get the land de- 
clared as exproprietary tenancy. The be 
therefore, remains that although the Jan 


continued to be entered as Sir land, Ch. 
Afzal Husain was in possession of the 
same as exproprietary tenant. Therefore, 


the correct entry about the land in 
ute should have been that it should have 
een recorded as Sirdari land of Iqbal 
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Husain. In a sirdari land, no Bhumidhari 


right can accrue unless the procedure 
cribed under Section 184 of the U. P. 
indari Abolition and Tand Reforms 
Act is fulfilled. An entry iş presumed to 


be correct unless otherwise shown, There- 
fore, the most reasonable view would be 
that Iqbal Husain obtained Bhumidhari 
right in these a as provided under 
Section 134 of Zamindari Abo- 
a and Land I ‘Act. 


A Division Bench of this Court 
has tata that if a person acquires Bhumi- 
i right in a land as provided under 
Section 184 of the U. P. Zamindari Abo- 
lition and Land Reforms Act, that right 
is his personal right and the Bhumidhari 
right so acquired cannot be sold in exe- 
cution of a decree where the decree is 
against the asset of the gone The Di- 
vision Bench case Baijnath Laks 
Narain, 1971 All LJ 194 = (AIR 1971 All 
98) applies on fours to the facts of 
is case. Therefore, the pee in dispute 
being Bhumidhari land Iqbal Husain 
could not be sold in execution of the de- 
cree which was against the asset of Ch. 
Afzal Husain, the debtor. 


8. The next question which was 
pressed in this app was that the plea 
now raised by Iqbal oe a is barred by 
constructive res judicata, In so far as the 


plea, that the prope te was not 
saleable, was not qbal ae 
in his objection which he by under Ord 


21, Rule 90, C.P.C. is concerned, the rol 
to this question would come round the 
fact as to- whether such an objection is 
covered under Order Rule 90, C.P.C. 
or under Section 47, "ORG. Order 21 
Rule 90, C.P.C. relates to setting aside of 
a sale on the ground of ‘a material irregu- 
larity or fraud in publishing or conducting 
i. Does the question about the saleabi- 
lity of the prop ralto to a question 
of material arity or fraud in pub- 
lishing or coach a sale? My reply to 
this question would be in the negative. 
There are a number of authorities to the 
effect.that where the decree is against the 
ie of a deceased debtor, an M Becton 
the pad ania ebtor that the property 
Peto to personally is one covered 
under Section AT C.P.C. Such a person 
cannot file a re suit or raise such an 
objection under Order 21, Rule 58, C.P.C. 
e question ag to whether the property 
was saleable in execution of the decree 
is neither a question of fraud nor a ques- 
tion of material irregularity. In the n 
stant case, the only question was as 
whether the property was tbe asset of the 
Receased: debtor against whose asset the 
decree has been passed or it was the per. 
sonal property of ei Husain. Such 
question, in my opini is Bevond the 
anbe of Order 21, Rule 90, C.P.C. This 
coe could only be raised in an objec- 
under Section 47, C.P.C, In Viren- 


C. S, I. Husain v. Rameshwar (Srivastava J.) 


ALR 


dra Kishore Shrivastava v. Keshorinandan 
Prasad, AIR 1962 Pat 410, the following 
observation can be read with advantage 

this connection. 

*For the next estion whether the 
petitioner judgment-debtor had any sale- 
able interest in the property on the date 
of vesting would be a question not under 
Order 21, Rule 89 or under Order 21 
Rule 90 or under Rule 91, but it would 


be a it oe Section 47 of the 
Code o Procedure which again is 
och 


In Merla Ramanna v. Nalla: paraju, ATR 
1958 SC 87, certain bbservation: has been 
made which also goes to support the view 
which I have taken. In e Supreme 
Court: case, the question was as to whether 
the property was saleable or not on the 
ground that it was ao warranted by the 
terms of the decree. was a question 
which could be ey only by an appli- 
cation under Section 47, C.P.C 


9. - Therefore, the objecton under 
Order 21, ai 90, C.P.C. Pone about ir- 
regularity and fraud in publishing the sale, 
the objection E the property was not 
saleable in execution of the decree wás 
not covered under that Order and there- 
fore the present objection under Section 


7, C.P.C. is not barred by constructive 
res fudicata because this objection could 
not have been taken there and the fact 


that it was not taken there would not, in 
any way, make the ey of construc- 
tive res judicata applicable to the facts of 
this case. It is true that constructive res 
judicata applies to execution proceedings 
as well, but as the facts of this case 
stand, the non-mention of the und in 
the objection under Order 21, Rule 90, 
C.P.C. that the property was not saleable 
in omen of the decree had not attract- 
the above principle but (P) it could 
not be taken. Such a plea could only be 
taken by an application under S. 47, C.P.C. 
and this is what has been done in this 
case. In this view of the matter, the ob- 
strate of. the judgment-debtor is not bar- 
red by the principle of res judicata. 


10. So far as the question of Hmi- 
tation is concerned, it has been decided in 
favour of the judgment-debtor. 


il. Tt was next ed that the 
objection was not maintainable after the 
satisfaction 


confirmation of the sale and 
of the decree. This ent too has no 
force in it. Section 47, C.P.C. applies to 

cases where the dispute is about the 
execution, discharge and satisfaction of the 
decree. If thie property was not saleable 
in execution of this decree the question is 
about the discharge of the decree and its 
satisfaction. Such an objection can be 
raised even after rae confirmation of the 
sale and the above argument too has no 
force in it, the reason being simple that 
except an objection under Section 47, 


1974 


C.P.C., the judgment-debtor had no ` other 
remedy open to him. It is true that such 
an objection could be taken at a very early 
stage, but on that account alone, this ob- 
fection which has been fully substantiated 
cannot in equity and fair play be rejected. 

12. ’ The question of estoppel too 
does not arise. The learned lower appel- 
late Court decided this Bont against the 
judgment-debtor on the finding that the 


objection was barred by constructive res 
julia, while, in my opinion, it is 


not 
by estoppel. j 
13. It was also argued that the 
f was illusory. There is a clear findin 
of ba that the waqf was not illusory an 
this argument has no force in it. 
14, For the reasons given above, 
the appeal is allowed, the judgments pas- 
sed by the executing court and the lower 


epoca court are set aside. The objec- 
on by the fudgment-debtor is allowed 
with costs throughout, 

Appeal allowed. 
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XK. N. SRIVASTAVA, f. 

Amar Singh and others, Appellants 
Y. Bishwanath Singh, Respondent. 

_ Ex. Second Appeal No. 828 of 1964, 
D/- 10-2-1972, against judgment and de- 
creo of P. C..Saxena, Civil J., Ghazipur, 
D/- 23-9-1963. = 

Civil P. C. (1908), O. 21, R. 84 (2) 
and R. 72 (AIL) — Deposit by decree- 
holder — Auction purchaser — Necessity. 

Provision of O. 21, R. 84 (2) regarding 
set-off of deposit of 25 per cent by x 


view of 
R. 72 decree-holder need not take prior 
permission of the executing court to make 
a bid at the auction sale — AIR 1968 
Andh Pra 201, Dissented from; AIR 
SC 349, Followed. 
Cases Referred : 
AIR ae Andh Pra 201 = 


v. Lingareddi Venkatareddi 

ATR 1954 SC 349 = 1955 SCR 108, 
Manilal Mohanlal Shah v. Sardar 
Sayed Ahmed Sayed Mahmad 8 


S. K. Verma, for Appellants; C. B. 
Misra, for Respondent. 

_ JUDGMENT :— This is an appeal by 
the judgment-debtors, arising out of an 
objection under Section 47, C.P.C. 

IA. A number of objections were 
teken by the judgment-debtors before the 
executing court The only objection which 
was pressed in this appeal was that, as 
provided under Order Rule 84, C.P.C. 


the decree-holder had to deposit 25 per 
cent of the purchase money at the fall of 
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Amar Stigh v Bidhwanath Seh (Sivasa JJ 


. sub-rule (2) o 


[Prs. 1-6] All. 353 


the hammer and as no such deposit was 
made by the decree-holder, the sale was 
invalid. 

2. Order XXL Rule 84 (2) lays 
down that in case of a decree-holder who 
is entitled to set off of the purchase money 
under Rule 72, the Court may dispense 
ete requirements of Order XXI, Rule 

8. Learned counsel for the appel- 
lants contended that in order to apply sub- 
rule (2) of Rule 84, of Order it was 
necessary that the decree-holder should 
have obtained permission of the executing 
court that he should be exempted from de- 
positing 25 per cent of the purchase money 
on the fall of the hammer. In support of 
his contention, learned counsel for the ap- 
pellants relied on a decision of the Andhra 
Pradesh High Court in S, Pundarikaksha- 
rao v. Lingareddi Venkatareddi, AIR 1966 
Andh Pra 201. In this case a Single 
Judge considered a Supreme Court decision 
in Manilal Mohanlal Shah v. Sardar Sayed 
Ahmad Sayed Mahmad, AIR 1954 SC 349 
and observed that the Supreme Court lai 
down that it was mandatory for a person 
other than a decree-holder to follow Rule 
84 (1). The single Judge observed that 
this observation did not mean that the 
aforesaid provision was not mandatory for 
the decree-holder. 

4, The law laid down by the 
Supreme Court in this regard is as fol- 


“The provision regarding the deposit 
of 25 per cent, by the purchaser other than 
the decree-holder is mandatory as the lan- 
guage of the Rule suggests.” . 
The wo “other than the decree-holder” 
has a special significance. The case of 
the decree-holder was examined by the 
Supreme Court on the simple ground that 
Rule 84 (2) provided that the Court may 

i e with the requirements of Rule 
84 (1) in case of a decree-holder, if he was 
entitled to set off of the purchase money 
under Rule 72. 

5. Sub-rules (1) and (2) 
84 have to be read in conformity with 
each other. If in the case of a decree- 
holder the deposit of 25 per cent of the 
purchase moa is made mandatory then 

Rule 84 would ecome 
almost nugatory, and, therefore, with pro- 
found respect to the Judge who decided 
the Andhra Pradesh case, AIR 1986 Andh 
Pra 201, I do not a with the view that 
even in the case of a decree-holder the 
deposit of 25 per cent of the purchase 
money was mandatory, After going through 
the above Supreme Court case, no doubt 
is left that the Supreme Court laid down 
that the provisions of Order XXI, Rule 84 
(2) were mandatory only with re to a 

‘haser other than a decree-holder, and 
not a decree-holder. 


6. Learned counsel for the appel- 
lant next argued that even if this provision 


of Rule 
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was not mandatory in respect of a decree- 
holder, a decree-holder could claim the 
benefit of Order XXI, Rule 84 (2), C.P.C. 
only if prior permission had been obtain- 
ed by him from the executing court for 
not depositing the decretal amount. As 
provided under Order XXI, Rule 72, C. P. 
C., a decree-holder is not permitted - to 
make a bid or purchase the property with- 
out the permission of the Court. This 
Rule was amended by this Court, and in 
our State a decree-holder can make a bid 
without obtaining the prior permission of 
the Court. 

7. The one-fourth of the purchase 
money was less than the amount of the 
decree, and, therefore, in my opinion, it 
was not necessary for the decree-holder to 
have obtained prior permission of the exe- 
cuting court. The fact that the decree- 
holder was not even asked at the time of 
the auction to deposit 25 per cent of the 
urchase money clearly pe to show that 
the benefit of Order , Rule 84 (2), 
C.P.C. was given to him because one- 
fourth amount of the purchase money was 
less than the decretal amount, and in case 
of the sale having not been confirmed on 
account of the default of the decree-holder, 
the difference of the said purchase money 
could have been easily deducted from the 


decretal amount 


8. In the instant case, the decree- 
holder was entitled to set off of the pur- 
chase money under Order XXI, Rule 72, 
C.P.C. After going through the rovi- 
sions of ssub-rules (1) and (2) of Rule 84 
of Order C.P.C. I am of the opinion 
that it was not necessary for the decree- 
holder to have obtained prior permissio 
specially when according to the Amend 
Order XXI, Rule 72, C.P.C. a decree- 
holder is permitted to make a bid at the 
auction sale without obtaining the prior per- 
mission of the executing court. Jn this 
view of the matter, the above argument 
has no force in it 


9. No other point was pressed in 
this appeal. 
10. In the result, the appeal fails. 


The 
Appeal dismissed. 


It is hereby dismissed with costs. 
stay order is dis ed. 
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Gupta, lst Temporary Civil and S. 
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U. P. (Temporary) Control of Rent 
and Eviction Act (8 of 1947), S. 7 — 
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Sajjan Singh v. Rameshwar Sahai (Asthana J.) 


ALR 


Order under — Effect — Tenancy when 
created. 

An order of allotment passed by Rent 
Control and Eviction Offcer under S. 7 
by itself does not create a tenancy or 
lease. Tenancy comes into existence when 
the landlord in pursuance of the allotment 
order lets in the allottee into occupation 
and accepts rent. 

On vacation of the accommodation 
by the former tenant, one X applied for 
its allotment and in anticipation took pos- 
session. The landlord opposed this action 
of X but the Rent Controller, in order to 
avoid inconvenience to X in rainy season 
made allotment in his favour or three 
months. After the expiry of that period, 
X claimed to remain in possession as ten- 
ant on the basis of the order of allotment: 

- Held that the order of Rent Control- 
ler was not an order for allotment as con- 
templated under S. 7. No order was serv- 
ed on the landlord to let the accommoda- 
tion to X. No tenancy, therefore, came 
into existence and X was not entitled to 
remain in possession. (Para 4) 

S. P. Gupta, for Appellant; R. D. Sa- 
xena and N. P. Nigam, for Respondent. 

JUDGMENT :— This is a plaintiffs 
appeal from a concurrent decree of the 
dismissal of his suit for a declaration that 
he was a tenant of the defendant in the 
premises in suit. 

2. It appears that - northern pan 
of the premises belonging to the defen- 
dant was let by an ea A dated 26-10-1957. 


in the name of five persons. One of the 
five allottees Daulatram vacated the part 
of the premises occupied by him The 


plaintiff Sajjan Singh thereupon made an 
application for allotment of the portion - 
so vacated by Daulatram. This was op- 
osed by defendant landlord Rameshwar 
ahai. However, the Rent Control and 
Eviction Officer passed the necessary order 
on 31-8-1960 purporting to make an allot- 
ment in favour of the plaintiff limiting 
the period of occupancy to three months, 
It may be mentioned that the plaintiff had 
taken possession of the portion vacated 
by Daulatram much earlier in anticipation 
of the allotment. The Rent Control and 
Eviction Officer seems to have regularised 
that occupatiom to avoid inconvenience td 
the plaintiff in the rainy season if he were 
asked to vacate. The plaintiff was direct- 
ed to find out some alternative accommo- 
dation for himself. The plaintiff, however, 
did not vacate the accommodation  occu- 
pied by him on the expiry of three months 
and claimed that he was entitled to remain 
in possession ‘as tenant. The landlord ap- 
plied to the Rent Control and Eviction 
Officer for release of the accommodation 
in his favour. By an order dated 2-8- 
1961 the Rent Control and Eviction Off 


-cer released the accommodation in favour 


of the landlord and rejected the applica- 
tion of the plaintiff for a regular allotment. 


wv 
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The plaintiff then instituted the suit giving 
rise to this appeal for a declaration that 
he was a tenant of the defendant in the 
accommodation in suit, g 

3. The sole basis of the plaintif’s 
claim was the order of the Rent Control 
and Eviction Officer dated 31-8-1960. The 
learned Munsif who tried the suit held that 
by the said order, a copy of which was 
Ext. A-5 on record, a right of tenancy was 
conferred on the plaintif for a period of 
three months ne on 81-11-1960 and 
thereafter the plaintiff was merely in occu- 
right and no declara- 
tion as sought could be given in his favour. 
The learned Civil Judge on appeal by the 
plaintiff took the view that the order of 
the Rent Control and Eviction Officer 
dated 31-8-1960 was not really an allot- 
ment order as contemplated under the law 
and the rules but merely amounted to a 
consent order permitting the plaintiff to 
continue occupation for a period of three 
months to avoid inconvenience to himself. 
The result was that the decree passed by 
the court of first instance was ed and 
the appeal was dismissed. 


4, The main ground in support of 
the appeal raised was that the order dated 
81-8-1960 being a regular order of allot- 
ment passed in favour of the plaintiff under 
Section 7 of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947, the 
plaintiff acquired a right under the provi- 
sions .of that Act and the rules to remain 
in occupation of the accommodation allot- 
ted till that right was determined or lapsed 
under the law. It was urged that the fimi- 
tation of three months put in the said 
order of allotment being without jurisdic- 
tion was not binding and deserved to be 
ignored. 


I do not find any substance in this 
contention. In my judgment the order 
dated 31-8-1960 passed by the Rent Con- 

ol and Eviction Officer is not an order 
of allotment at all as contemplated under 
Section 7 of the said Act, though there 
may be some words to the effect that the 
accommodation is allotted but that decla- 
ration would not be effective under the 
law as there is nothing on the record to 
show that any order was served on the 
landlord to let the accommodation to the 
plaintif. To me it appears that the plain- 
tif having taken possession of the accom- 
modation without any order had commit- 
ted an offence under the said Act and the 
order dated 31-8-1960 passed by the Rent 
Control and Eviction -Officer was in the 
nature of condoning the lapse on the plain- 
tiffs part permitting him to continue in 
occupation for a period of three months 
as landlo consented ‘to that course. 
t is difficult for me to hold that in the 
circumstances any tenancy came into exist- 
ence. It cannot be disputed that the 
ease does not come into existence on the 
assing of an allotment order. An order 


pation without an 
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passed by the Rent Control and Eviction 
Officer as delegate of the District Magis- 
trate under Section 7 of the Act directing 
the landlord to let the accommodation by 
its own force does not create a tenancy 
or a lease. It is not a document of lease. 
The tenancy comes into existence when 
e landlord in pursuance of the said order 
lets in the allottee into occupation of the 
accommodation and accepts rent. Here 
in the instant case the defendant was from 
the very inception objecting to the plain- 
being allowed to retain possession of 
the accommodation, Thus etween the 
plaintiff and the defendant no relationship 
of landlord and tenant arising from a con- 
tract of tenancy ever came into existence. 


5. For the reasons given above, I 
do not find any force in this appeal and 

; it. As nobody appears to oppose 
w appeal there would no order for 
costs; 


Appeal dismissed. 
= 
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as J. S. TRIVEDI, J. 
angadeen, Petitioner v. Kanhai 

Lal and others, Opposite Parties. ue 

Civil Revision No. 566 of 1971, D/- 

24-1-1972, against order of M. Wahajud- 

din, Addl. Dist. J., Kanpur, D/- 45-1971. 


Religious Endowments Act (1863), 
Ss. 18 and 2 — Application under S. 18 
— Can be entertained by Additional Dis- 
trict Judge — (X-Ref:— Bengal, Agra 
a are Civil Courts Act (12 of 1887), 


An application under Section 18 can 
be made to the District Judge as provid- 
ed in Section 2 of the Act and under Sec- 


delegate his powers to an Addition 
trict Judge. Hence an application 
the section can be heard and disposed of 
by the Additional District Judge to whom 
the powers have been delegated. AIR 
1921 Cal 210 and AIR 1954 Assam 161, 
Rel. on; AIR 1961 Bom 289, Dist. 
(Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1961 Bom 289 = 63 Bom LR 
289, Bhagwan Sitaram Khasale v. 
Namdeo Narayan Gore 
AIR 1954 Assam 161 = ILR (1954) 
6 Assam 161, G. C. Beztarua v. 
* State of Assam 6 
AIR 1921 Cal 210 = ILR 48 Cal 
58, Mohabor Rahman v. Haji 
Abdur Rahim 6 


Krishna Prasad and Dhananjai Prasad, 
for Petitioner; S. D. Dubey and Sia Ram 
Singh, for Opposite Parties, 
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ORDER:— The opposite 
an application under Section 18 of the 
Religious Endowments Act for leave to 
institute a suit against the applicant stat- 
ing that the trust in suit is being mis- 
managed by the applicant and the income 
of the trust misappropriated. 

2. The suit was contested by the 
applicant. The learned Additional District 
Judge, Kanpur allowed the application 
and accorded permission to the opposite 
parties to institute the suit. This revision 
is directed against the order of the Addi- 
tional District Judge. 

8. Two points have been canvas- 
sed before me by the learned counsel for 
the applicant: (1) That the Additional Dis- 
trict Judge had no jurisdiction to dispose 
of the application under Section 18 in the 
absence of any special notification by the 
State Government empowering him in that 
behalf and (2) That the learned Additional 


District Judge bas not given any specific 
finding that the trust iş a public trust. 
Reliance has 


been placed by him in Bhag- 
wan Sitaram Khasale v. Namdeo Narayan 
Gore, AIR 1961 Bom 239 wherein it was 
laid down that _ 

“An Additional District Judge has no 
jurisdiction to entertain an application for 
removal of a trust under S. 14, Religious 
Endowments Act, unless he is empowered 
in that behalf by the State Government 
under S. 2 of the Act”, 


Under Section 18 of the Religious 
Endowments Act (hereinafter referred to 
as the Act) no suit can entertai 


under the Act without a preliminary appli- 
cation being made to the Court for 
leave to institute such suit. After the 
leave is obtained a on interested can 
sue for breach of the trust under Section 
14 of the Act. Section 2 of the Act de- 
fines the meaning of a Civil Court and the 
Court and is as under:— 

“2. In this Act — the words “Civil 
Court” and “Court” shall (save as provid- 
ed in Section 10) mean the principal 
Court of original civil jurisdiction in the 
district in which (or any other Court em- 
powered in that behalf by the State Gov- 
ernment within the local limits of the furis- 


diction of which) the mosque, temple or 


religious establishment is situate, relatin 
to which, or to the endowment whereof, 
any suit shall be instituted or application 


made under the provisions of this Act.” 


The contention of the learned counsel 


for the applicant is that the Additional 
District Judge not being a Court’ empower- 
ed in that behalf by the State Government 
was not competent to dispose of the appli- 
cation under Section 18 of the Act. It is 
admitted that the application was initially 
moved before the District Judge, that is 
the right Court. Jt was thereafter trans- 
ferred to the Court of Additional District 
Judge for disposal, 


Gangadeen v. Kanhatya Lal (Trivedi J.J 


LLR 
4. Under the Bengal, Agra and 
Assam Civil Courts Act the following four 
classes of Civil Courts are constituted:—;4 
1) The Court of the District Judges 
. (2) The Court of the Additional Judges 
8) The Court of the Subordinata 
Judge; and 5 
(4) The Court of the Munsif. 


e Ben 


“(1) Where the business pending be- 
fore any District Judge requires the aid 
of Additional Judges for its speedy dis- 
posal, the State Government may, (having 
consulted) the High Court appoint su 
Addition judges as may be requisite. 

itional Judges .so appointed 
shall discharge any of the functions of a 
District Judge which the District Jose 
may assign to them, and, in the dis rgo 
of those functions, they shall exercise the 
same powers as the District Judge.” 

The Bengal, Agra and Assam Civi 
Courts Act consolidates and amends the 
law relating to Civil Courts in U. P. and 
it is the only Act that creates Civil Courts 
in U. P. The expression of the word 
“Court” and “Civil Court” in the Act re- 
fers to the Civil Courts created under the 
Bengal, Agra and Assam Civil Courts Act. 
The Bengal, A and Assam Civil Courts 
Act further authorises the District Judge to 
rete any work pending before him to an 
Additio Judge who shall exercise the 
same powers as the District Judge. Under 
the Religious Endowments Act the power 
can conferred by the State Government 
expressly not only on an Additional Dis- 
trict Judge but on any Court speciali 
empower to exercise jurisdiction. 
Court may include a Civil Judges 
or even a Munsifs Court. The purpose 
of Bengal, Agra and Assam Civil ~ Courts 
Act is to invest Additional Judges with 
the pri of a District Judge in matters 
which are assigned to them by the District 
Judges. The normal rule of interpretation 
of statutes is that not only the interpre- 
tation should be broad an liberal but 
where the two statutes can be reconciled 
and conflict avoided the interpretation 
which is against conflict of repugnancy 
should be preferred, 

5. Both Section 2 of the Religious 
Endowments Act and Section 8 (2) -of the 
Bengal, Agra and Assam Civil Courts Act 
are in respect of furisdiction of the Court. 


6. Section 8 (2), of the Bengal, 
Agra and Assam Civil Courts Act dese 
not restrict the powers of the District 


Judge to assign any class of work to the 
Additional District Judges; rather it em- 
powers the District Judge to assign any 
work to the Additional District ~ Judges, 
Additional District Judges are appointed to 
relieve the pressure of work on the District 
Judges and to exercise the powers of all 


istrict Judge. The effect of Bengal 
Agra an kana Ciel’ Coma: Ket ce 





iu 
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be that while an application wunder the 
Religious Endowments Act has to be pre- 
sented before the District Judge, it could 
be transferred and heard by an Additional 
District Judge who has been assigned the 
disposal of the application by the District 
udge. The wording of Section 18 of the 
eligious Endowments Act is similar to 
Section 92, C.P.C. Under Section 92, 
C.P.C. a suit could be instituted in the 
principal Civil Court of original jurisdic- 
tion’ or in any other Court empowered in 
that behalf by the State Government. 


A Bench of Calcutta High Court 
while considering the jurisdiction of Addi- 
tional Judges in Mohabor Rahman v. Hazi 
Abdur i AIR 1921 Cal 210 held 
that: 

“An Additional Judge to whom, under 
Section 8 A of the Bengal Civil Courts 
Act (12 of 1887), is assigned the function 
of a District udge relating to all suits 
cognizable by the District Judge under any 
Act in foree for the time being is em- 
powered to exercise the same powers as 
the District Judge in suits under Section 
92 of the Chil cedure Code. 


In such cases it is not necessary that 
the Court should be empowered by the 
Local Government.” 


Similar was the view taken in G. C. 
Bezfarua v. State of Assam, AIR 1954 
Assam 161. Bhagwan Sitaram Khasale’s 
case (supra) on which reliance has been 
placed by the learned counsel for the ap- 
plicant is distinguishable. That was a 
case where the application was initially 
moved before the Additional District Judge 
and under the C. P. and Berar Courts Act 
the jurisdiction of the Additional District 
Judge was subject to any other enactment 
or the time being in force. The Bombay 
High Court in that context remarked that 
the C. P. and Berar Courts Act will not 


assist the parties in an order passed by an | 


Additional District Judge. 

7. The Additional District 
in the instant case was, therefore, compe- 
tent to dispose of the application moved 
under Section 18 of the Religious Endow- 
ments Act before the District Judge and 
assigned to him for disposal. 

The next point of the applicant also 
has no substance. Under Section 18 of the 
Act the Court has to determine whether 
there are sufficient prima facie grounds for 
the institution of a suit. The finding of 
the Court shows that the Court below did 
hold that the property was prima facie a 
trust property and the public at large were 
as of right allowed to worship the deities. 


The revision, therefore, has no 
is accordingly dismiss with 


en Revision dismissed. 


Fonna 


Judge 


8. 
force and 
costs, 
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: sonnan of this appeal 


Pr. 1] All. 357 


AIR 1972 ALLAHABAD 357 (V 59 C M 
K. B. ASTHANA, ff. 


Parasram and others, Appellants v: 
Snn Naraini Devi and others, Respon- 
ents, 


Second Appeal No. 940 of 1968, D/- 
20-1-1972, against order of Brij Iqbal 
To Sondhi, Civil J., Aligarh, D/- 58%- 
1968. . 

(A) Hindu Law — Joint family — 
Debts — Debt incurred by major members 
for marriage of a minor which is restrained 
by Child Marriage Restraint Act, 1929 is 
a ‘debt’ for legal necessity. (X-Ref:—Con- 
tract Act (1872), S. 23) — (%-Ref:— 
Child i Restraint Act (1929), S. 3). 

Marriage of a Hindu male below 18 
years of age with a Hindu girl below 15 
years of age is not invalidated or rendered 
illegal by the force of Child Marriage 
Restraint Act, 1929. The object of e 
Act is to restrain a marriage of minors but 
does not prohibit the mariage rendering 
it ilegal or invalid. A debt incurred by 
major members of joint Hindu family for 
marriage of minor is not for an illegal pur- 
pose, as the n/arriage is legal. The debt 
is binding on! joint family property. AIR 
1958 Bom 273 and AIR 1956 Bom 250 
and AIR 194] Cal 244, Not followed. 


(Para 5) 

(B) Civil |. C. (1908), Ss. 100-101 — 
Question abot: age of a person at the 
time of his a gna — High Court would 
not be justifie in allowing a question to 
be raised for the first time in second ap- 
peal which m tterially depends upon find- 
ing of facts oj which parties in the Court 
ow were ni ver at issue. (Para 4) 


(C) Evidei ce Act (1872), S. 115 — 
Estoppel by p eadings — Plainti cannot 
be allowed ta succeed 


pleadings. 

Cases Referi >d: Chronological 

AIR 1956 Bor. 250, Rambhau Ganja- 
ram v, Raja am Laxman 

AIR 1953 Bon 273 = 55 Bom LR 

Dhomse v. 


Bhuteria v. Askaran 
Bhuteria I 


H. S. Ni for Appellants; V. K. 
Gupta, for Res ondents, 


JUDGMEJ T:— Sri H. S. Nigam, 
learned counsa for the plaintiff appellants, 
has sought to| raise an interesting point in 

. Learned counsel 
debt having been in- 
najor members of the joint 
or the purpose of the marri- 

min ir member would not be 
binding on th joint Hindu family as the 
marriage of ə! minor being prohibited by 
virtue of the” provisions of Child Marriage 
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submitted that; the 
curred by the 
Hindu family 
age of a 








358 All. [Prs. 1-4] 
Restraint Act, 1929, the debt would be 
for illegal urposes and not for legal 


necessity. Reliance has been laced on 
Tattya Mohyaji Dhomse v. Rabha Dadaji 
Dhomse, AIR 1953 Bom 278, Rambhau 
Ganjaram v. Rajaram an, AIR 1956 
Bom 250 and Hansraj Bhuteria v. Askaran 
Bhuteria, AIR 1941 Cal 244. Learned 
counsel for either party at the bar were 
not able to cite any case decided by the 
* Allahabad High Court on the subject. 


2. The undisputed facts of the 
case are that Daulatram and Ghanshyam, 
second and third defendants in the suit 


giving rise to this appeal, executed a sim- 
le oie on 19-4-1952 in favour of 
Emt. Naraini Devi, the first defendant in 
the suit for securing a loan advanced by 
the mortgagee for the purpose of marri- 
age of Horilal, a minor rother of the 
two mortgagors. A Suit No. 218 of 1958 
then was brought by the mortgagee Smt. 
Naraini Devi for sale of the mortgage 
property. On 15-5-1959 a decree for sale 
of the mortgaged property was passed. In 
execution of the decree the fnorignsed 
roperty was sold and was purchas by 
Baraat the sixth defendant in the suit. 
The fourth and fifth defendants in the suit 
were Smt. Bhagwan Dei, widow of the 
said Horilal, and Km. uae the minor 
daughter of the said Horilal, respectively. 
The four plaintiffs were the minor sons 

Daulat Ram and Ghanshyam, the mort- 
gagors. The relief sought in the suit was 
sought on the allegations that. Daulatram 
and Ghanshyam were gamblers, they’ had 
taken the loan not for any legal necessity 
but for immoral purposes and that they 
had taken the loan in their personal capa- 
cities and not as members or karta of the 
joint Hindu sly hence the mortgage 
debt was not binding on the family pro- 
perties therefore the transaction of mort- 
gage, the decree passed in its enforcement 
and the auction held in execution were 
void and not binding. A relief for perma- 
nent injunction was claimed against the 
sixth defendant Babulal, auction purchaser, 
from taking possession of the properties 
sold, in execution of the mort age ecree. 
The courts below have Al a con- 
current finding that the loan was en 
by Daulatram and Ghanshiam for perform- 
ing the marriage of their brother Horilal 
This finding is binding in second appeal 
as it has not been shown to be vitiated 
by any error of law or procedure. Indeed 
Sri Nigam for the plaintif appellants did 
not challenge the correctness o 
ing. The trial court recorded a finding 
tbat the loan was taken for legal necessity 
and on that finding dismissed the plain- 
tiffs’ suit. The lower appellate Court, 
however, took the view that the plaintiffs 
were not competent in law to question the 
transaction of loan incurred by their 
fathers as they were under a pious duty 
to discharge the debts, there being no 
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the find- - 
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evidence that the debts were taken for 
iiegal or immoral purposes. The learned 
Judge of the lower appellate Court did 
not, therefore, think it necessary to go 
into the question whether there was any 


legal necessity, 


3. Sri V. K. Gupta, appearing for 

defendant respondents, submitted 
that on the concurrent finding of fact that 
the debt was taken in 1962 by Daulatram 
and Ghanshiam for performing the marri- 
age of their brother Horilal, a member of 
the joint Hindu family, the legal necessity 
was proved and even though the learned 
Judge of the lower appellate Court may 
not have discussed the question it was 
implicit m his finding that there was legal 
necessity as the learned Judge did not find 
any evidence on record establishing any 
immorality or. illegality on the part of 
Daulatram and Ghanshiam in incurring the 
debt. I am inclined to agree with this 
submission of Sri Gupta. 


4, However, the estion remains 
whether the minority of Horilal at the 
time of his marriage in 1952 would make 
the transaction of loan imcurred by his 
elder brother as illegal and not binding on 
the family. There are some difficulties in 
the way of Sri Nigam in satisfying me 
that the plaintiffs were entitled to a decree 
on the proof of the fact that Horilal was 
only fourteen years of age at the time of 
his marriage as has been elicited from the 
evidence of Babulal, the sixth defendant. 


Firstly, the plaintiffs themselves pleaded 
in the plaint that Horilal owas a major 
when his marriage was perfo in the 


I think the law is settled that 
a plaintiff cannot be allowed to succeed 
against his own pleadings. Secondly, no 
plea was raised in the plaint as to 

non-binding nature of the mortgage debt 
grounded on the fact that the marriage of 
Horilal being violative of the provisions of 
the Child Marriage Restramt Act, 1929, 
any debt incurr for its performance 
would be illegal, devoid of legal necessity 
and will not bind the joint family property. 
Had such a plea been raised, the parties 
would have been at issue on the question 
of age at which the marriage of Horilal 
was performed. A child has been defined 
under the said Act as a person below 
eighteen years if a male. Babulal in his 
evidence stated that the marriage of Hori- 
lal was performed fourteen or fifteen 
years earlier. He was being examined in 
the year 1966. That would show that the 
marriage of Horilal was performed in the 
year 1952. Then Babulal further stated 
that Horilal must have been about four- 
teen years in age at the time of marriage. 
Sri Nigam for the plaintiff appellants bas 
built up an argument for the first time in 
second appeal on this statement of Babu- 


lal. I do not think I would be justified 


year 1952. 
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in allowing a question to be raised for the 
first time in second appeal which material- 
ly depends upon finding of facts on which 

e parties in the court below were never 
at issue. The statement of Bab who 
admittedly is not a member of the joint 
family, elicited from him in cross-examina- 
tion without the parties being at issue on 
that question, would hardly be conclusive 
of the age of Horilal at the time of i 
marriage. I am, therefore, not inclined 
to accept the contention of Sri Nigam for 
the appellants as there is no satisfactory 
evidence on record on the age of Horilal 
at the time of his marriage. 





- 5. Even assuming for a moment 
that Horilal was below eighteen years of 
age in 1952 when he was earls i I do 





not think a Joan incurr by the major 
members of the family for performance of 
his marriage would not be for legal neces- 
sity or not binding on the joint family 


property. It is difficult for me to agree 
with the view of the learned Judges of the 
Bombay and Calcutta High Courts as 
adumbrated in the cases cited above. 
With respect to the learned Judges, I 
think the marriage of Hindu male below. 
eighteen years of age with a Hindu gi 
below fifteen years of age is not invalidat- 
ed or rendered illegal by the force of the 
Child Marriage Restraint Act of 1929. It 
will remain a valid marriage binding under 
the Hindu Law if otherwise performed 
under any recognised form of Hindu Law. 
It would be seen that the Child Marriage 
Restraint Act only restrains a marriage of 
minors and that is its objective, but does 
not prohibit the marriage rendering it 
illegal or invalid. It punishes those per- 
sons who arrange that. marriage and ac- 
tively participate in celebrating it. The 
minor spouses who get married are not 
punished under the Act. Once it be held 
that the marriage itself is not illegal or in- 
valid under the Child Marriage Restraint 
Act, 1929, then a debt incurred by the 
major members of the family for marrying 
a minor member of the family will not be 
for an illegal purpose as the: marriage is 
legal and the debt is incurred for the 
marriage. It may be that the consequence 
under the law would be that the major 
members be punished for their act in 
making arrangements for celebration of the 
marriage. J do not see any good reason, 
therefore, to hold that if in a Hindu joint 
family a karta or major member of the 
joint Hindu family incurs a debt for per- 
forming the marriage of a minor who is 
below the. age prescribed under the Child 
Marriage Restraint Act, 1929 will be in- 
curring a debt for ille purposes as the 
marriage which would be performed would 
yet be binding and legal. For the reasons 
given above, it is difficult for me to agree 
with the view of the learned Judges of the 
Bombay and Calcutta High Courts. 





Ram Sahai v. Dy. Director of Consolidation (Lokur J.J 


[Pr. 1] AN. 359 


6. I do not find any force in tbis 
appeal and dismiss it with costs. 
- Second appeal dismissed, 


rete anaa 


AIR 1972 ALLAHABAD 359 (V 39 C 95} 
B. N. LOKUR AND GOPI NATH, Jj. 

Ram Sahai, Petitioner v. The Deputy 
Director of Consolidation, U. P., Lucknow 
Camp at Pratapgarh and others, Opposite 
Parties. 

Civil Misc. Writ Nos. 8827, 6954, 
4933, 8823, 8824, 8652, 8658, 8654, 8739, 
8764 to 8768, 8770, 8821, 8822, 8717, 
9198, 9195, 9191, 9198, 9167, 9196, 3823, 
4936, 2438, 2997, 3932, 5882 and 5414 of 
1971, D/- 20-1-1972. : 

U. P. High Courts Amalgamation Order 
(1948), Article 14, Proviso (2) — Order 
under — Order No. 813/1b-89 dated 17- 
1-195] and Order No. 1182/1-b-39, dated 


11-2-1950 -— Expression ‘filed’ and ‘pre 
sented’ — Meaning of. 
The expression ‘filed’ in the order of 


1951 and ‘presented’ in the order of 1950 
ought to be understood in the extended 
sense of institution, hearmg and decision. 
Cases arising within the furisdiction of 
Judges sitting at Lucknow as determined 
under the first proviso of the Article 14 
can be admitted and heard at Allahabad 
in view of the orders. AIR 1972 All 200 
(FB), Affirmed. (Paras 2, 3) 
Cases Referred: Chronological 
AIR 1972 All 200 = 1972 All WR 
(HC) 10 (FB), Nirmal Dass v. State 
Transport Appellate Tribunal 1 
G. N. Verma and Brij Bhushan, for 
Petitioner; Standing Counsel, for Opposite 
Parties. 
LO 


Paras 


KUR, J.:— These petitions under 
Article 226 of the Constitution are listed 
for admission. All of them are cases aris- 
ing within the jurisdiction of the Judges 
sitting at Lucknow as determined under 
the f E to Article 14 of the 
U. P. igh Courts 
Order, 1948, hereinafter referred to as “the 
Amalgamation Order”. i 
Full Bench decision in Nirmal Dass v. 

Tribunal, 1972 


State Transport Appellate 
All WR (HC) 1o=( 1972, All 200 (FB)), 


-a preliminary question arises whether these 


cases can be entertained and heard at 
Allahabad. The Full Bench, on a consi- 
deration of the provisions of Article 14 of 
the Amalgamation Order, expressed the 
view inter alia, by a majority of four to 
one, as follows— 

(1) A case- falling within the jurisdic- 
tion of the Judges at Lucknow should 
Pe De at Lucknow and not at Alla- 

a 


(2) However, if such a case is present- 
ed at Allahabad, the Judges at Allahabad 
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cannot summarily dismiss it only for_that 
reason. The case should be returned for 
filing before the Judges at Lucknow and 
where the case has been mistakenly or in- 
advertently entertained at Allahabad a 
direction should be made to the Hi 
Court office to transmit the papers of the 
_ case to Lucknow. l 

3) A case pertaining to the jurisdiction 
of ne Ae es at Lucknow and presented 
before the Judges of Allahabad cannot be 
decided by the Judges at ad in the 
absence of an order contemplated by the 
second proviso to Article 14 of the Amal- 
gamation Order. 


In the light of this on, these 
petitions cannot be entertain and_heard 
at Allahabad unless there is an order by 
the Chief Justice under the second proviso 
to Article 14 of the Amalgamation Order. 
The learned counsel for the petitioners urg- 
such 
be heard 


as follows: 


“In exercise of the 
by Article 14 of the 
High Courts (Amalgamation) 
and in partial modification 
Notifications Nos. 6103, da J 
1948, and No. 1182/1b-89, dated Febru- 

11, 1950, as amended up to date, the 

ief fuse is pleased to direct tbat with 
effect from the 15th January, 1951, all 
applications for issue of directions, orders 
or writs under Article 226 of the Constitu- 
tion of India, arising out of matters with- 
in the territorial jurisdiction of the Luck- 
e filed either at Lucknow 

or at Allahabad.” 


Order No. 1182/1b-39, dated February 11, 
Pao modified by this order, is as fol- 
Ows:— 


“In exercise of the powers conferred 
by Article 14 of the Uttar Pradesh High 
Court’s ae amation) Order, 1948, and 
in partial modification of the Court’s noti- 
fication No. 6103, dated July 2: 1948 as 
amended up to date the ief Justice is 
leased to direct that with effect from the 
Both February, 1950, all applications for 


owers conferred 
nited Provinces 
Order, 1948 


issue of directions, orders or writs under- 


Article 226 of the Constitution of India, 
other than writs in the nature of habeas 
corpus, s be presented at Allahabad.” 
While the order dated January 15/17, 
1951, enables a party to file a petition 
under Article 226 of the Constitution either 
at Lucknow or at Allahabad, the order 
dated February 11, 1950, requires 

such petitions to be presented at Alaha- 
bad. e do not propose to enter at this 
stage into the validity or otherwise of 
ither order and we remain content with 
saying that both these orders permit filing 
ot presentation of the present petitions at 


Kesho Ram y. Board of Revenue, U. P. 


A.LR. 
Allahabad and, accordingly, these petitions 
are properly instituted at Allahaba 

2. A ee arises whether the 
expression “fled” employed in the order 
dated January 15/17, 1951, and the ex- 
ression “presented” used in the order 

ted February 11, 1950, would macy 
mean institution or also mean hearing. Bo 
the orders are relatable to the second pro- 
viso to Article 14 of the Amalgamation 
Order and the two expressions have to be 
construed in the context of that iso. 
When so construed, it appears to us that 
the two expressions ought to be under- 
stood in the extended sense of institutio 
hearing and decision; for, the purpose o 
enabling or requiring the petitions to be 
filed at Allahabad is unquestionably for 
hearing and deciding them. Any narrow 
and literal interpretation of the two ex 
pressions would defeat the purpose of the 
orders. 

3. Accordingly, we hold that these 
petitions can be entertained and heard at 
Allahabad. The petitions may now be 
heard on merits for admission. 


Order accordingly. 
Soft has 


AIR 1972 ALLAHABAD 360 (V 59 C 96) 
SATISH R id K. N. SETH, 

Kesho Ram, A ellant v. Board of Re- 
venue U. P., Allabebad and others, Res- 


pondents, 

Special Appeal No. 658 of 1966, con- 
nected wi Wat Petn. No. 5396 of 1970, 
D/-_ 18-1-1972, against Judgment of S. N. 
Singh, J in Civil Misc. Writ No. 2988 of 
1968, D/- 19-9-1968. 

(A) U. P, . Zamindari ‘Abolition and 
Land Reforms Act (1 of 1951), S. 240-J 
(2) — Final publication of statement — 
Jurisdiction of revenue courts. 

The revenue authorities have no juris- 
diction to go into the merits of the dis- 
pute whether certain persons were asamis 
or adhivasis. Any decision ides by them 
does not operate as res judicata in other 
title proceed gs and is not binding on the 
parties. Therefore the revenue courts 
could rightly dismiss any objection filed by 
@ person regarding the status of the party 
shown in the statement. 1967 All LJ 308 
and AIR 1969 All 26 (FB), Follow 

; 11) 


(Para 

(B) U. P. panic Act (17 of 1939), 
S. 243 — Civil P. A qos) S. 105 (2) 
— Order of remand by Bo: 


of Revenue 
— Order not appealable. — Finding of 
Bond can be questioned by aggrieved party 
ter. 
Section 105 (2), Civil P. C. is appli- 
ble to an order of remand 


cal 
the Board of Revenue in proceedings aR 
CP/DP/B417/72/MV] 








À 
1979 


pion 175/179 of the U. P. Tenancy 
eiior the Tenancy Act nor the 
Cui P. provides for an appeal agonist 
an order E remand passed by the Board 
of revenue. Therefore, the ieved party 
could not be precluded from later on dis- 
puting its correctness, Such an ae of 
remand would not become final for 
times. (Paras 22, 28, 24) 


(C) Civil P. C. (1908), O. 41, R. 28 
= Order of remand by of revenue 
under U. P. Act (1 of 1951) — Court can 
take notice of change in law. 


The view taken by the Board of Re- 
venne in its order of remand would remain 
poa law only so long as the provisions 

terpreted by it remained in existence. But 
if they were repealed in a way as if 
had never been enacted, the oom 
of the Board’s order would disa 
in view of the changed law, 
to which the suit had been remanded by 
the Board of Revenue, would be entitled 
to decide the merits of the case in view of 
the legal Pen then obtaining. In this 
situation if the subordinate authorities after 
remand took note of the change in law, it 
cannot be said that they went behind the 
order of the Board of Revenue or sought 
to pa or overrule it. Every court is 
bound to take notice of a retrospective 
amendment in law. (Para 26) 


(D) U. P. Consolidation of Holdings 
Act (5 of 1954), S. 11 (5) — As amended 
by Act (24 of 1956) — Applicability. 


The Amending Act came into force on 
foly 3, 1958. Under the Pa oga ed cl. (b) 
thereof, all proceedings for the correction 
of revenue records pending before any 
authority or Court were to stayed. This 
amended section is not attracted to a case 
where the statement under Sec. 11 (1) (e) 
was published before the Amen 
came into force. Thus the ap 
held validly decided on merit by the Add. 
ioner on 11-7-1956, 
ara 47) 


(P 

Œ) U. P. Ci Nd ation of Holdings 
Act (5 of 1954), . 52 and 27 (2) — 
Denotification of as — Decision im title 
suit after notification — Entries in consoli- 
dation records must be to give 
effect to the decision. 


In regard to the dispute between the 
bode the consolidation operations cannot 
deemed to have been closed by the 
notification under Section 52. Further in 
of the 
dation authorities made only tentative en- 
tries, which were subject to correction. 
Such entries could not be deemed final 
and conclusive. The Revenue Authorities, 
who are entrusted by Section 27 (8) to 
maintain the records, have to correct the 
consolidation entries in accordance with 
the final decision reached in the title suit 
under the Tenancy Act. Case law discus- 
sed. (Para 


in dispute the consoli- - 
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Cases Referred: Chronological Paras 

AIR 1969 All 26 = 1968 All L ee 
(FB), Magbool Raza v. Joint igi 
of Consolidation 

1967 All LJ 308 = 


1967 All fac)” 
are Jagdamba ‘Prasad Misra v. 


qT 
ATR 1966 All 412 = 1966 All L 118, 
Deep Chand Jan v, B of 


Revenue 25, 
AIR 1983 1 e a 1962 All LJ 817, 
Bahadur 
1962 Ali Ly Anpa 1962) Supp 3 SCR 
217, eae oe Singh v; Risal Risal Singh 43 
1958 R. italu v. Pana u 


Nath 
w R. D. 162, Trikam Singh v. Ram 
1n, 


m . D. 330, Bal Mukand v. Nand 
am 

K. C. Vera and ` Chand Kahore, for 
Appellant; N, S. Singhal, B. S. Nischal, 


Rs Mure. P S. Misra a ` Standing 
Counsel, for Respondents. 

SATISH CHANDRA, J.— This jae 
cial appeal is directed a et an order 

by the appel- 

of RAE 
Chapter IX-A, U. P. Zamindari a 
and Land Reforms Act, holding that the 
respondents had become adhivasis. The 
connected writ petition is directed against 
an order of the Board of Revenue staying 
the hearing of two second appeals. 


2. Smt. a ial the predecessor 
of Kesho Ram appe e land in 
dispute as her sir. She a x out to the res- 
pondents on 14-2-1944 for five years on an 
annual rent of Rs. 264/- Soon after the 
expiry of the period of lease, she instituted 
a suit for ejectment of the ndents 
under Section 175/179, U. P. enancy 
Act. The erstwhile tenants contested the 
suit. They pleaded that they had paid 
Rs. 2,000/- to the plaintiff as a loan on 
the understanding that the loan would be 
set off against the rent of the d; and 
so they were entitled to remain in posses- 
sion till the loan was discharged. They 
also pleaded that they had De here- 
ditary tenants because the plaintif paid 
more than Rs, 25/- per year as abwab. 
The trial Court held that the plaintiff paid 
less than Rs. 25/- per year as abwab. The 
defendants did not become hereditary ten- 
ants, The suit was decreed for the eject- 
ment of the defendants on 8-3-1949. a 
tenet went up in g . During i 
pen ency the Zamin Abolition aad 
d- Reforms Act came into force, on Ist 
July, 1952. ae tenants took a plea that 
they ha adhivasis under Sec. 20 
(a A of the ne Abolition Act 
e Additional Commissioner upheld this 


suit for efectment on 6 
8. Smt, Bha 
went up to the Bo of Rie in 

second Appeal, 


Board of Revenue 
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held that since the land-holder, namely the 
plaintiff, was a woman, the tenants became 
asamis under Section 21 (1) (h) read with 
Section 10 (2) (i) of the Zamindari Abeli- 
tion Act. The Board, however, remanded 
the suit to the Additional Commissioner for 
deciding the appeal on the merits. After 
remand when the appeal came up for hear- 
ing, it was urged on behalf of the defen- 
dants that plaintiff was not a disabled 
land-holder because her husband did not 
suffer fom any physical infirmity. The 
laintiff contended to the contrary. There 
eing no evidence on this point, the Addi- 
tional Commissioner a i e case to 
the trial Court for decision, after allowing 
parties to lead evidence. In consequence 
of this order of remand dated 22nd March, 
1955, the trial Court heard the matter and 
decreed the suit on 8th November, 1955. 
The defendants again filed an appeal. The 
Additional Commissioner held that the 
plaintiffs husband did not suffer from the 
relevant disqualifications and the plaintiff 
was not a disabled land-holder. 
fendants became adhivasis and 


were not liable to ejectment. He by his 
order dated 1ith July, 1956, reversed the 
decree and dismissed the suit, 

4, Nearly 10 years later Smt 


Bhagwani the plaintiff made an application 
for the setting aside of the appellate order 
dated 11th July, 19586. This application 
was dismissed on 21-11-1966. e plain- 
tiff, however, moved another application 
on 30th March, 1967, under Section 151, 
C. P. C. The Additional Commissioner 
held that in view of the provisions of the 
Consolidation. of Holdings Act, the hearin 
of the appeal ought to have been staye 
On this ground he on 10-8-1967 recalled 
his order dated llth July, 1956, and de- 
cided the appeal “in terms of the ‘orders 
passed in cohsolidation proceedings.” 
Against this order the defendants preferred 
an appeal before the Board of Revenue. 
This appeal is still pending. 

5. While the suit was pending be- 
fore the Board of Revenue before its re- 
mand, a notification under Section 4, 
U. P. Consolidation of Holdings Act, was 
issued on 26th June, 1954, in respect of 
the land in dispute. Smt. Bhagwani the 
plaintiff filed objections. The Consolidation 
Officer accepted them and held that the 
defendants were asamis. In appeal the 
settlement officer held that the erstwhile 
tenants-defendants were adhivasis of the 
land. The matter was taken in revision to 
the Assistant Director, who, on 38-12-1955 
held that the decision in the title suit is 
binding and that the consolidation authori- 
ties could not go behind it. He took 
notice of the Judicial Officer’s order dated 
8th November, 1955, and also of the fact 
that an appeal therefrom was pending. He 
held that the parties may apply to the Set- 
tlement Offcer for the modification 

the entries after the decision 


ALR 
of the appeal In view of this 
order the Settlement Officer on 4-l- 
1956 directed that the parties may apply 


for the correction of the records when the 
suit was finally decided. At that time 
the respondents were recorded as adhivasis 
in the consolidation records, 


6. It appears that somewhere in 
1958 Smt. Bhagwani made an application 
to the Sub-Divisional Officer for correction 
of the consolidation-records. This SA 
tion was dismissed on 12th August, 1959, 
on the finding that the village having been 
denotified under Section 52 of the Consoli- 
dation of Holdings Act on 11-11-1958, he 
no Ionger had any jurisdiction to correct 
the consolidation entries. The remedy of 
the parties was to get a declaration made 
through a competent Court. 


7. Soon after, the statement of 
compensation under Chapter IX-A of the 
Zamindari Abolition Act was published. It 
showed that the respondents were the adhi- 
vasis of the plots in dispute. Smt. Bhag- 
wani filed an objection praying that the 
respondents be entered as asamis. The 
respondents contested. These objections 
were rejected by the Sub-Divisional Officer 


on 11-7-1960, The appeal as well as the 
second appeal filed by Smt. Bhagwani 
were o dismissed on the merits. Ag- 


grieved. Smt. Bhagwani filed a writ petl- 
tion (No. 2988 of 1963) in the High Court 


~A 


which was also dismissed on 19th Septem- ~~— 


ber, 1968. The present special appeal filed 
2i Kesho Ram khe adopted son of Smt, 
Bhagwani) is directed against the order of 
the learned single Judge dismissing the 
writ petition. . 


8. Smt. Bhagwani along with her 
adopted son Kesho Ram filed yet another 
suit for ejectment under Sec. 202/229-B, 
Z. A. Act. Smt. Bhagwani died on 27-11- 
1962. Kesho Ram continued the suit. The 
suit was contested by the respondents prin- 
cipally on the ground that the suit was 
barred by res judicata and by the provi- 
sions of the Consolidation of Holdings Act 
and that the defendants were adhivasis. 
The trial Court repelled the pleas in bar 
and held that the order of the Board of 
Revenue Dated 17-8-1954 operated as res 
judicata. Under it, the defendants were 
asamis. The suit for ejectment was de 
creed. The decree was, on app 
ed by the Additional Commissioner on 11th 
September, 1987. The defendants went 
up to the Board of Revenue in second ap- 
peal. 


9. This yoe came up for hear 
ing along with the earlier appeal filed by 
the plaintiff against the Additional Commis- 
sioner’s order dated 10-8-1967 passed in 
the suit for ejectment under the Tenancy 
Act. The Board of Revenue by its order 
dated 30th July, 1970, held that the find. 
ings given in proceedings under Chap- 
ter IX-A were material and relevant in the 


A 


w 
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regular suits. The hearing of both the oP 
peals was stayed pending disposal of the 
present ae appeal, which was directed 
against the order of the Board of Revenue. 
Arising out of proceedings under Chap- 
ter IX-A of the Zamindari Abolition Act. 
Kesho Ram challenges this order of stay in 
the connected writ petition (No. 5896 of 
1970). 

10. Mr. K. C. Saxena, appearing 
For Kesho Ram appellant, challenged the 


findings recorded in proceedin under 
Chapter IX-A by the Board of Revenue. 
Mr. N. S. Singhal, appearing for the res- 
pondents, submitt t under Chap- 


ter IX-A the Revenue Courts have no 
jurisdiction to decide whether a pe is 
an adhivasi or an asami. Smt. Bhagwani’s 


objection was incompetent, The Board of 
Revenue was justified in dismissing Smt. 
Bhagwani's claim. 

1l. The position regarding the 


scope and efficacy of statements published 
and orders passed under Chapter IX-A of 
the Act has now been settled. A Division 
Bench of this Court in Jee damabe Prasad 
Misra v. Refiuddin, 1967 LJ 308, held 
that Chapter IX-A of the Act does not 
contemplate adjudication of disputes re- 
ing adhivasis or sirdari rights. A Full 
ench of this Court in Maqbool Raza v. 
oint Director of Consolidation, 1968 AM 
J 89 = (ATR 1969 All 26 (FB), confirmed 
this view and held that sub-section (2) of 
Section 240-J of the Act provides that the 
statement signed and sealed shall become 
final; but those statements are final only 
in respect of the liability of the land to 
be acquired, the amount of compensation 
payable for it and the person to whom it 


is payable. The statement does not create 
a bar of res judicata and is not 
conclusive. In view of these authori- 
ties, the position is that Smt. 


Bhagwani was not competent to institute 
objections regarding the status of the de- 
fendant-respondents. The revenue authori- 
ties had no jurisdiction to go into the 
merits of the dispute whether the respon- 
dents were asamis or adhivasis. Any deci- 
sion given by them will not operate as res 
judicata in other title proceedings and shall 
not be binding on the parties. The Re- 
venue Courts rightly dismissed the objec- 
tion of Smt. Bhagwani. The special appeal 
is liable to fail. 

12. In the writ petition, Jearned 
counsel for Kesho Ram urg that the 
Board of Revenue was in error in staying 
the hearing of the two appeals arising out 
of the ejectment suits filed under tbe ten- 
ancy Act and Section 202, Zamindari Aboli- 
tion Act, because the proceedings under 
Chapter IX-A were of no value or relevance 
in a title suit. This submission is. in view 
of the authorities mentioned above, justi- 
Hed. 


18. Learned counsel for ‘the par- 
ties, however, urged that since the matter 
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was before us and several complicated 
questions of law arise, we should adjudi- 
cate the merits of the title dispute instead 
of leaving the matter for decision by the 
Board of Revenue. At the hearing the 
learned counsel took an adjournment and 
filed copies of several judgments - which 
had not been filed originally, as also copies 
of the statements of witnesses given in the 
suit under the Tenancy Act. In view of 
the fact that the parties have been litigat- 
ing for the last 30 years without the ttle 
being finally decided, and the fact that the 
writ petition is directed against the order 
of the Board of Revenue staying both the 
appeals. we acceded to this joint request 
and heard them on the merits of the pro- 
blems raised in the two appeals. 


14. Of the two, one appeal arose 
out of the ejectment suit under the Ten- 
iey Act and the other out of the suit 
m er Section 202. Zamindari Abolition 

ct. 

5. The question whether the de- 
fendants were adhivasis or asamis had been 
raised in both suits. The decision of this 
point given in the earlier suit under the 
Tenancy Act will operate as res judicata 
in the later suit. 

16. The submissions of the learned 
counsel for the parties raise the following 
interesting questions:— 

1) Whether the judgment of the 
Bo of Revenue dated 17th August, 
1954, is binding and operative between the 
parties? 

(2) What is the effect of the orders 
passed by the consolidation authorities? 
Was the order on review dated 10-8-1967 
justified? 

(8) Whether the revenue authorities 
have jurisdiction to correct entries made 
during consolidation operations? 

17. It has been seen that in the 
suit for ejectment under the Tenancy Act 
the Additional Commissioner had held that 
the defendants had become adhivasis under 
Section 20 (a) (i) of the Zamindari Aboli- 
tion Act. This finding was overruled by 
the Board of Revenue in its order dated 
17th August, 1954. The Board held:— 

“The Qabuliat executed by defendant- 
respondents was in favour of Jhandu Mal 
who worked as the Mukhtaram of plaintif 
appellant. Thus it was plaintiff appellant 
who was the real proprietor of the land 
and Jhandu Mal worked as his Mukhtaram. 
As plaintif-appellant is woman, she comes 
under clase @) of sub-section (2) of Sec- 
tion 10, U. P. Z. A. & L. R. Act and de- 
fendant-respondents acquired the status of 
Asami under clause (b) of sub-section (1) of 
Section 21, U. P. Z. A. & L. R. Act. 


The lower appellate court decided the 
appeal holding that defendant-respondents 
were adhivasis. The remaining issues were 
not considered by him. Jt is, therefore, 
necessary to remand the appeal to the 
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bes. appellate court for considering on 
merr 


Presumably, the Board of Revenue 
remanded the matter use there was no 
finding by the lower appellate Court on the 

lea that the defendants had given 

2,000/- to the plaintiff as loan to be 
adjusted against the Ri It appears that 
after remand, ius ea of loan was not 
pressed by the ae When the 
appeal was taken = for hearing by the Ad- 
ditional Commissioner, they pleaded that in 
view of Section 157 of the dari Abo- 
lition Act, the plaintiff was not a disabled 
land-holder oad so the defendants would 
not become asamis under Section 21. In 
his order dated 22nd March, 1965, the 
Additional Commissioner dealt with this 
plea as follows:— 

“Under the Zamindari Abolition and 
Land Reforms Act as amended by Act XX 
of 1954 the defendant appellant, apparent- 
ly, acquired Adhivasi sights under Sec- 
tion 20 (a) (Gi) of the said as the plain- 
tif not oe ip naga As oe a 
disabled land-holder. But, today her coun- 
sel has filed sn application before me sta- 
ting that her husband was’ a disabled per- 
son by reason As os ge infirmity within’ 
the meanin ection 157 (d) of the 
Zamindari Bion and Land Reforms 
Act on the date of letting, namely, 24th 
February, 1944 and also on 2nd April, 
1946 and, therefore, the defendant has cal 
become an Asami vide Section 21 (1) I ce 
of the said Act. This point is to be decid- 
ed by the lower Court after allowing both 
the parties to adduce their evidence.” 

In view, the Additional Commissioner 
remanded the suit to the trial Court. 


18. on judicial Cier took evl- 
dence of parties, and held that the 
plaintifs ju sband was not a disabled per: 
son and so the defendants became A 
vasis and not asamis. He, however, held 
that since the plaintiff was a bhumidhar, 
her rights were superior to those of an 
Adhivasi and they would prev. On this 
ground, he decreed the suit for ejectment 
of the defendants. 


19. On appeal by the defendants, 
‘the Additional Commissioner en llth uly, 
1958, affirmed the finding that the p 
tiffs husband was not a disabled person 
and the defendants became adhivasis, He 
overruled the trial Court’s view that the 
plaintiff's bhumidhari rights would hates 
and, setting aside the decree, dismissed the 
suit. 

20. The Board of Revenue relied 
upon the provisions of the Act as were in 
operation on 17th August, 1954. The 
- Jearned Additional Commissioner was re- 
ferred to the ae as aed stood after 
the amendment of the Act by Amending 
Act XX of 1954. 


21. Before dealing in detal with 


this aspect, we may notice KA preliminary 
objection. It was urged that th 


gainst the remand 


ad t file a 
a Geor 17th August, 


r of the Board at 


1954, The Board had definitely found La , 


the defendants had become asamis, 
finding having become final was’ binding 
between the parties. 


22. Section 105 (2), C. P. C. pro- 
vides a completi answer to this submis- 
sion. Under this Poe a party ag- 
grieved by an o of remand, from 
which an appeal lies, does not appeal there- 
from, is thereafter precluded from disput- 
ing its correctness. Obviously, if no ap- 
peal lies from a remand order, its correct- 
a can be disputed im the same suit 
een The, Board of Revenue 
Haske the order of remand in proceedings 
under Section 175/179, U. P. Tenancy Act, 
1989. Neither the Tenancy Act nor the 
oe of Civil Procedure provides an a 
pet against an order of remand passed by 
ae ape of Heres. oe Ap ape 

y, the aggrieved party not be præ 
cluded from later on disputing its correct- 
ness. Such an order of remand would not 
become final for all times. 


23. It was urged that Section 105 
(2), C. P. C. does not apply to proceed- 
ings under the Tenancy Act. That is not 
so. Section 243, ve P. Tenancy Act, 1939, 
makes the Code, of Civil Procedure, 1908 
applicable to suits and 

Sie tek i in ao line a 
ee — 


Bh eaves ons inconsistent with any- 
p i) Act, so far as the inconsistency 
extends 

(b) provisions applicable, only to spe- 

Piney or pro ings, outside the scope 
cf ise and 

(c) eM contained in List I 
of the sae Schedule.” 


24, The U. P. Tenancy Act does 
not contain any inconsistent with Sec- 
e 105 (2), C. P. C„ Section 105 (2), 
C. C. is a general provision. It is not 
spplcable al to special suits or proceed- 
ings, outside the aK of the Tenancy 


Section 105 P. C. is not in- 
eee in the Seco CSchedvle of the 
Tenancy Act. None a the exceptions men- 
tioned in Section 243, U. P. y oe 


being attracted, Section 105 (2), C. 
was clearly applicable to the e ae Te- 
mand passed by the Board of Revenue. 


25. It was then urged that the 
order of remand passed by t the Board of 
Revenue was binding on the Additional 
Commissioner and the Judicial Officer who 
were authorities subo te to the Board 
of Revenue. These e authorities 
could not question the view taken by the 
Board of Revenue. is true. But this 
proposition would not hold good in case 
the Legislature changed the law interpreted 
by_the Board of Revenue, retrospectively, 
and in such a manner as if the law which 


was considered by the Board Revenue 


roceedings 


Pe 
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had never been enacted or brought on the 
statute book; with the vanishing of the law, 
the interpretation placed thereupon by a 
Court would tak In this connection 
the decision of one of us in Deep Chand 
Jain v. Board of Revenue, 1968 All L 
138 = (AIR 1966 All 412), is relevant 

apposite. It was held 

“The Courts while deciding cases do 
not make law. When the Courts interpret 
any law they only explain what the pre- 
existing law is. They do not create or 
impose it. The Courts do not possess the 

wer to say that its view of the law will 
Bold good from a date of its choice or for 
a period of time set by itself. . That will 
in substance amount to amending the law 
from time to time. That is a power which 
vests exclusively in the law-making autho- 
rity and not in the Courts, 

The true rule appears to be that the 
Courts’ declaration is co-extensive with the 
life of the law. It is effective for the 
whole of the time that that 
in force.” 


disappear; and in view of the changed law, 
the Court to which the suit had been re- 
manded by the Board of Revenue, would 
be entitled to decide the merits of the 
case in view of the legal position then ob- 
taining. In this situation, if the subordi- 
nate authorities after remand took note of 
the change in law, it cannot be said that 
they went behind the order of the Board 
of Revenue or sought to question or over- 
rule it. Every Court is bound to take 
notice of a retrospective amendment in law. 


27. The Board of Revenue held 
Section 10 (2) (i) read with Section 21 (1 
(h) of the U. P. Zamindari Abolition an 
Land Reforms Act as applicable. After re- 
mand the Additional Commissioner in his 
order dated 22nd March, 1955, held Sec- 
tion 157 (d) of the Zamindari Abolition Act 
to have a material bearing on the question 
of title at issue. In our opinion both these 
aui honnes were justified in the view they 
too 


28. Section 21 of the Zamindari 
Abolition and Land Reforms Act (1 of 
1951) as originally enacted did not contain 
clause (b). The Amending Act 16 of 1953 
introduced clause (h) with effect from the 
coming into force of the Principal Act, 
namely Ist July, 1952. As so introduced, 
clause (h) ran as follows:— g 


“(h) a tenant of sir or land referred to 
jn sub-clause (a) of the Explanation under 
` Section 16, a sub-tenant or an occupant re- 
ferred to in Section 20, where the land- 
holder or if there are more than one land- 


law remains’ 


‘Section 5 
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holder, all of them were person or persong 
Belonging: both on the date of letting and 
on the date immediately preceding the date 
of vesting toany one or more of the classes 
mentioned in sub-section (2) of Section 10 
a out use (e) of sub-section (1) of Seo- 


29. Thus the question whether a 
person of the categories mentioned in the 
opening part of is clause became an 
asami, depended on the status of the land- 
holder being, inter alia, of one or more of 
ce Pea mentioned im Section 10 (2) of 

‘aii: 


80. Section 10 (2) of the Act men- 
tioned six categories of persons of whom 
“a woman” was one Thus under 
clause (h) as it then stood, if the land- 
holder was a woman simpliciter, her tenant 
of Sir would become an asami. . This is 
why the Board of Revenue declared that 
the defendant-respondents had become 
asamis. 
si. The Amending Act No. 20 of 
1954, which came into force on 10th Octo- 
ber, 1954, changed the position. It b 
ealed and re-enacted cl. (h). 
Sub-section O) of Section 5 of the Amend- 
mead provided that for clause _ (h) of 
sub-section (1) the following shall be and 
6 deemed to have been substituted with 
effect from the date of the commencement 
of the principal Act. Thus, the substitu- 
tion and re-enactment was made in such 
a way_as if clause (h) as introduced by the 
Amending Act No. 16 of 1953 had never 
been enacted, and that clause (h) as enact- 
ed by the Amending Act of 1954 had al- 
ways been K foree, ee eer the oom 
mencement of e princi ct on Ist 
July, 1952. ae 


32, In view of this retrospective 
amendment, the view taken by the Board 
of Revenue was no longer cacious; be- 
cause cl. (h) as introduced by the Amendin 
Act of 1954, did not refer to the land- 
holder as belonging to one or more of the 
classes mentioned in Section 10 (2) or 
clause (a) of sub-section (1) of Section 15 
but instead, it provided that the land 
holder should belong to “any one or- more 
of the classes mentioned in sub-section (1) 
of Section 157.” 


83. Clause (a) of Section 157 (1) 
of the Act did not provide for a woman 
sunt as Section 10 (2) did. It pro- 


. 
Ed 
- 


“(a) an unmarried woman, or if mar- 
ried, divorced or separated from her hus- 
band or whose husband suffers from an 
of the disqualifications mentioned in cl (c 
or (d), or a widow.” 

Clause (d) provided for a person incapable 
of vagrant by reason of blindness, or 
other physi infirmity. So, if the land- 
holder was a married woman, whose hus- 
band was alive, she would come within 
the purview of clause (b) only if her hus- 
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band suffered from the  disqualifications 
mentioned in clause (c) or (d). 

34. Smt. Bhagwani, the plaintiff, 
was admittedly a married woman. It was 
agreed between the parties that her hus- 
band Jhandumal was alive in March, 1955, 
when the appeal was taken up for hearing 
by the Additional Commissioner after re- 
mand. That is why the plaintif herself 
took up the plea that she was a disabled 
land-holder as her husband was incapable 
of cultivating, because he was suffering from 
physical infirmity, within the meaning of 
clause (d) of Section 157 (1). - 

- The Amending Act 20 of 1954 
repealed the relevant provisions of cl. (h) 
retrospectively from the date of its enact- 
ment, The re-enacted clause (h) was 
operative ever since the enactment of the 
principal Act from the enactment of original 
clause (h). The Board of Revenue had re- 
lied upon the unamended clause (h) be- 
cause on 17th August, 1954, it was on the 
statute book; but, when the matter came 
up for consideration before the Additional 
Commissioner, the old clause (h) had been 
completely obliterated and substituted by 
a new one. This legislative exercise com- 
pletely demolished the older basis for ac- 
quisition of asami rights. In this an 
on basis of Deep Chanrlra’s case, 1966 
LJ 113 = (AIR 1966 All 412), the Addi- 
tional Commissioner was justified in ignor- 
ing the finding recorded by the Bo of 
Revenue and in entertaining the plea bas- 

upon the new provision. 

36. It may be noticed that the 
Jaintif never took up this objection either 
efore the Additional Commissioner or be- 
fore the Judicial Officer after remand. 

87. In any event, the view of th 
Board of Revenue will not bind the High 
Court which is a superior Court. We can 
look into the matter on its merits. 

88. The view taken by the Judicial 
Officer as well as the Additional Commis- 

sioner, in the later suit for ejectment under 
Section 202 of the Z. A. Act, that the 
order of the Board of Revenue dated 17th 
August, 1954, had become final and bind- 
ing between the parties is erroneous and 
unsustainable. _ 


39. The question whether the 
plaintiffs husband suffered from the rele- 
vant infirmities was gone into and decided 
by the Courts in the suit for ejectment 
under the Tenancy Act. The trial Court as 
well as the first. appellate Court held that 
the plaintiffs husband did not suffer from 
the relevant infirmities. It was held that 


the plaintif not being a disabled land- 
holder, the defendants became  adhivasis 
and not asamis. The appellate order 


dated 11-7-1956 was, on review, set aside 

by the Additional Commissioner on 10-8- 

1967. The validity of this order was chal- 

lenged by the defendants before the Board 

of Revenue in second appeal, and also be- 
re us. 


40. Mr. Saiyed Husain, the Addi- 
tional Commissioner, in his order dated 10th 
August, 1967, held that the order of his 
predecessor dated llth July, 1956, was 
without jurisdiction in view of the rulin 
reported in Bahadur v. Bachai, 1962 All L 
817 = (AIR 1963 All 186), On this find- 
ing he allowed the application and set 
aside that order. He iS held that the 
Consolidation Officer had held the defen- 
dants to be asamis. The Deputy Director 
of Consolidation by his order dated 838-12- 
1955 confirmed the order of the Consolida- 
tion Officer. On this view he, after sting 
aside the earlier order, decided the app 
“in terms of the final order of the consoli- 
dation authorities.” This view of Sri Saiy- 
ed Husain was accepted and affirmed by 
the trial Court as well as the Additional 
Commissioner on appeal in the suit for 
ejectment under Section 202 of the Zamin- 
dari Abolition Act. ` 


4l. Sri Saiyed Husain the Addi- 
tional Commissioner, not only betrayed a 
pa penip ignorance of the legal position, 
ut he misconstrued the orders passed by 
the consolidation authorities. 

42. In the present case the notifi- 
cation under Section 4, U. P. Consolida- 
tion of Holdings Act, was in respect of the 
plots in dispute published on 26th June, 
1954. The Consolidation of Holdings Act 
as it then stood, did not contain any pro- 
vision tedung revenue or civil Courts to 
stay the hearing of title suits or appeals 
pending before them. The Amending Act 
24 of 1956 which came into force on 
July 3, 1956, repealed and re-enacted Sec- 
ton 5 of e Consolidation of Holdin 
Act. Under the re-enacted clause & 
thereof, all proceedings “for the correction 
of revenue records” pendin before any 
Court or authority were to be stayed. This 
Amending .Act. introduced, inter alia, sub- 
section 5) in Section 11 of the Principal 
Act. Sub-section (5) provided: 

“(5) Upon the publication of the state- 
ment under Section 11, all suits or pro- 
ceedings in the Court of first instance, a 
peal, reference or revision, in which e 
question of title in respect of any plot 
mentioned in the statement with reference 
to clause (c) of sub-section (1) of Sec. 11 
has been raised, shall be stayed to the ex- 
tent it relates to such plot and shall there- 
ee be disposed of in the manner pres- 


: The manner prescribed meant 
the manner laid down in the rules framed 
under the Act. The Amending Act 24 of 
1956 came up for consideration before the 
Supreme Court in Baljeet Singh v. Risal 
Singh, 1962 All LJ 604 (SC). 
case the notification under Section 4 of 
the Consolidation of Holdings Act was 
issued in July, 1954, when appeals arising 
from suits for ejectment under S. 175 of the 
U. P. Tenancy Act were pending before the 
Supreme Court. Reliance was placed upon 
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sub-section (5) of Section 11 as introduced 
by the Amending Act of 1956 and it was 
urged. that the appeals had become infruct- 
uous. Raghubar Dayal, Į. speaking for 
the Court observed: . 


“It is for the first time that such suits 
and proceedings in the various Courts had 
to be stayed in which a question of title 
in respect of any plot mentioned in the 
statement with reference to Cl. (c) of sub- 
section (1) of Section 11 had been raised 
and that these stayed suits or proceedings 
were to be decided subsequently in the 
manner prescribed, i. e. in the manner 

id down under rules framed under the 
Act. These provisions of sub-section (5) 
do not affect the appeals as they were pros- 
pective in operation and could apply to 
those cases only in which statements under 
Section 11 were filed after the amendment 
had been made.” - i 
In that case, the statement under Sec. 11 
was published before the coming into force 
of the Amending Act of 1956. The 
Supreme Court held that the appeal pend- 
ing before it, did not become infructuous. 


44, By the Amending Act 88 of 
1958, Section 5 of the Consolidation of 
Holdings Act was again repealed and re- 
enacted. Clause (b) (i) of Section 5 now 
provided for the stay of all eedings for 
correction of reco and “All suits for de- 
claration of rights and interest over land”, 
which may be pending before any autho- 
rity or Court, The Supreme Court held 
that this provision of the Amending Act of 
1958 operated prospectively, i. e it applied 
in cases where the notification under Sec- 
tion 4 was issued after the coming into 
force of the Amending Act of 1958. It 
was held that the previsions introduced by 
the Amending Act of 1958 did not render 
the appeals pending before them infructu- 
o 


us, 

45. This Supreme Court decision 
is directly applicable to the present case. 
Here the statement under Section 11 (1) 
(c) of the Consolidation of Holdings Act 
must have been published before 21-8- 
1955, the date when the Consolidation Ofi- 
cer decided the objections of the parties; 
because under the act, it is after the pub- 
lication of that statement, that parties file 
objections which are to be disposed of by 
the Consolidation Officer. So, it is clear 
that the relevant statement under Sec. IL 
(1) (c) was published before the Amending 
Act of 1956 came into force on 8rd July, 
1956. Consequently, Section 11 (5) was 
not attracted and the appel which was 
disposed of by the Additional Commis- 
sioner on llth July, 1956, was not liable 
to be stayed. 

46. Sri Saiyed Husain the learned 
‘Additional Commissioner relied upon the 
decision of this Court in 1962 All LJ 817 
= (AIR 1963 All 186), This decision was 
distinguishable. In t case the notifica- 
tion under Section 4 was issued on 27-6- 
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1961 and the second Appeal was decided 
on 17-8-1961. At that time the Amending 
Act of 1958 had come into force and under 
Section 5 (b) (i) the second appeal had to 
be stayed. This is all that the Bench of 
this Court decided in Bahadurs case. They 
did not, and had no occasion to, advert to 
the legal position prevailing prior to the 
seen into force of the Amending Act of 


47. The position is that the Addi- 
tional Commissioner validly decided the 
appeal on its merits on llth July, 1958. 
Sri See Husain was in error in setting 
aside t order. 


48, Sri Saiyed Husain held that 
the Assistant Director had affirmed the 
order of the Consolidation Oficer and on 
this view he decided the appeal “in terms 
of the final orders of the consolidation 
authorities.” This was not merely an errone- 
ous view. It betrays negligence. 

49 In consolidation 


; roceedings 
the matter was finally decided 


The Assistant Director held:— 

“The Settlement Officer does not have 
any authority to override the orders passed 
by a court of competent jurisdiction and I, 
therefore, hold that the order passed in 
proceedings for the determination of the 
rights of the opposite party -before- the 
judicial officer wi cad and the entry 
a made accordingly. TE brat 
or the opposite party to apply, if it so 
desires, to the Settlement Omer who by 
virtue of Section 5 of the Act maintains 
the records of rights, to stay modification 
of the entries until such time as the appeal 


is decided. therefore decide this revi- 
sion accordingly.” 
50. This order was passed by the 


Assistant Director on 3-12-1955. On that 
day the position was that the trial Court 
bad on 8-11-1955 disposed of the efect- 
ment suit in consequence of the Bo of 
Revenue’s remand order. The suit 
been decreed. The defendants had on 
2-12-1955 filed an o which was 
pending. The Assistant Director pointedly 
made reference to the decision of this ap- 
and directed the parties to apply to 
the Settlement Officer to stay modification 
of the entries until the appeal was decid- 
ed. In view of this direction of the Assist- 
ant Director, the tenants made an appli- 
cation before the Settlement Officer re- 
questing the stay of correction of entries. 
It will be remembered that the Settlement 
Officer had upheld the claim of the tenants 
to be Adhivasis. In accordance with that 
order, they had been entered in consolida- 
tion records as Adhivasis.- But the Judicial 
Officer had nonetheless held them an 
asamis and decreed the suit for their eject- 


868 AIL [Prs. 50-54] Kesho Ram v. Board of Revenue, U.P. (Satish Chandra J.J 


ment. In view of that decision, the plain- 
tif Smt. Bhagwani, wanted the consolida- 
tion records to be corrected by expunging 
the names of the tenants. This was 
sought to be stayed by the tenants. On 
4-1-1956 the Settlement Officer passed an 
order stating: 

“In my opinion entries should be cor- 
rected only afler the final decision of the 
matter in appeal. At present the entries 

ill remain as they aS x will be open 
to either party to apply for correction as 
soon as the dispute has been settled 


y. 
So, the ultimate and final orders sed 
by consolidation authorities did not decide 
the question of title. They decided that 
the final decision im the pending suit on 
the question of title shall be binding and 
effective, and that entries in consolidation 
records will be made accordingly. In view 
of these orders, it was meaningless for the 
Additional Commissioner to have said in 
his review order dated 10-8-1967 that the 
appeal is decided in terms of the final 
orders of consolidation authorities. This 
order deserves to be pue With the 
hing of the order dated 10th August, 
967, the earlier order of llth July, 1956, 
revives. By that order the plaintiffs suit 
for ejectment had been dismissed on the 
finding that the defendants had become 
adhivasis and sirdars. This order was not 
challenged by the plaintif by filing an 
available second appeal before, before the 
Board of Revenue. It had become final 
and will operate as res judicata in the 
subsequent suit under Section 202, Zamin- 
dari Abolition Act. i 
51. It was, however, urged on be- 
half of the plaintiff that it was open to the 
plaintiff to have challenged the validity of 
this order in the second appeal arising out 
of the suit under the Tenancy Act and now 
pending before the Board of Revenue; 
and, so he is entitled to question it before 
us. The second appeal before the Board 
of Revenue was directed against the order 
ed on review on 6th Au 1967. 
e are doubtful whether in that appeal 
the plaintif could have questioned the 
findings given in the order of llth July, 
1956. But without expressing a conclud- 
ed opinion on this we have gone 
into the evidence on ie. eta whether 


. the panai s husband ered from any 
of the dis ifications mentioned in Sec- 
tion 157 (1) (d), Zamindari Abolition Act. 


clause provided for a person “incapa- 
ble of cultivating by reason of blindness 
or ọther physi infirmity”. The trial 
Court as well as the Additional Commis- 
sioner on appeal recorded a finding of fact 
that the plaintif Smt. Bhagwani’s husband 
was not incapable of cultivating by reason 
of any physical infirmity, on the relevant 
dates mentioned in Section 21 (1) (h) @ 
of the Z. A. Act, namely on the date o 
letting and 9th day of il, 1946. We 
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have perused the finding as well as the 
evidence which was placed before us by 
the parties. We are satisfied that the 
finding of fact is not vitiated by any error 
of ldw. The Board of Revenue could have, 
in a second app interfered with that 
finding only if it found that it suffered 

m an error of law. The position is that 
the plaintiffs husband was not incapable 
of cultivating on the relevant dates and, 
therefore, the plaintiff was not a disabled 
land-holder. Clause (h) of Section 21 (1) 
was not applicable. The defendants were 


tenants of Sir. became adhivasig 
under Section 20 (a) (i) of the Zamindari 
Abolition Act, and later on, under 


Chapter IX-A of the Act 


52. The third and the last ques- 
tion -refers to the view taken by the Sub- 
Divisional Officer in his order dated 12th 
August, 1959. He held that the illage 
having been denotified under Section 52 
of the Consolidation of Holdimgs Act on 
1-11-1958, he could no longer correct. the 
entries made by the consolidation autho- 
rities. 

53.. In regard to the dispute be- 
tween the parties the consolidation opera- 


' tions cannot be deemed to have been clos- 


ed by the notification under Section 52, 
Consolidation of Holdings Act. The Assis- 
tant Director had expressly directed that 
the Consolidation records shall be correct- 


ed according to the final deci- 
sion in the ttle suit then pending. 
The Settlement Officer had also direct 


the parties to apply for correction after 
the final disposal ab that suit. Thus the 
effect of these orders was that the “case” 
for the correction of the consolidation re- 
cords was kept pending till the final dis- 
posal of the title suit. Section 52 (1) pro- 
vides that the, State Government hall 
issue a notification that the consolidation 
operations have been closed in a unit or 
village. But sub-section (2) provides that 
notwithstanding anything contained in sub- 
section (1), any order passed in “cases” or 
pi aeie pending under the Act on the 
te of issue of notification under sub-sec- 
tion (1) shall be given effect to by such 
authorities as may be prescribed, and, the 
consolidation operations shall for that pur- 
pose be deemed not to have been closed. 
Since the consolidation authorities had 
kept the matter pending, the- orders passed 
in the title suit under the Tenancy Act 
would have: to be given effect to. The 
Sub-Divisional Officer was in error in hold- 
ing that he had no jurisdiction to do so. 


54. In the next place, Section 27 
(2), U. P. Consolidation of Holdings Act, 
provides that the record of rights ors 
under sub-section (1), be and 
conclusive. _Sub-section (8) thereof la 
down that the records prepared under su 
section (1) shall be maintained by the Col- 
lector. finality and  conclusiveness 
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of the records is only in respect of their 
rebuttability. Previous such records were 
maintained under Section 88, U. P. Land 
Revenue Act. It was held that the entries 
made under the Land Revenue Act were 
not final. They were only presumed to 
be true until he contrary was proved: see 
Bal Mukand v. Nand Ram, 1944 RD 330, 
Trikam Singh v. Ram Singh, 1955 RD 162 
and Shitalu v. Pashupati Na 1958 RD 





and conclusive. The Revenue authorities 
who are now entrusted by Section 27 (3) 
to maintain the records, have to correct 
the consolidation entries in accordance wi 
the final decision reached in the title suit 
der the Tenancy Act. ; 


55. In the result the special ap- 
peal fails and is dismissed. The connect- 
ed writ petition is allowed. The order of 
the Board of Revenue dated 80th July, 
1970, staying the hearing of the app 
pending before it is quashed 
of the Additional Commissioner dated Au- 

10, 1967, and the order of the Sub- 

ivisional Officer dated 12th August, 1987, 
are also quashed. The order of the Addi- 
tional Commissioner dated llth July, 
1966, dismissing the suit for ejectment 
under the Tenancy Act is affirmed. The 
orders of the Revenue Courts decreeing 
the suit for efectment. under Section 20 
Yamindari Abolition Act, are set aside an 
that suit is dismissed. The two second 
appeals pending before the Board of Re- 
venue shall be deemed disposed of by this 
order. Under the circumstances, the par- 
tes may bear their own costs in this 


Order accordingly. 
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Kiran Bahadur Singh, Appellant v. 

Tihon Mathur and others, Respon- 


Second Appeal No. 2080 of 1970, D/- 
9-12-1971, against fudgment and decree of 
Harish Chandra Saxena, 2nd Addl. Civil 
J Agra, D/- 8-9-1970. 

(A) U. P. (Temporary) Control of 
Rent and Eviction Act (1947), Section $ 
(1) (a) — Payment of rent to one of the 
co-owners — It is a legal discharge of the 
liability of the 





. Pra 5, Relied on. (Para 10) 

(B) Evidence — A tion of — 

Rejection of evidence of certain class of 
BP /DP/A766/72/RSK 
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K. B. Singh v. H. Mathur {Asthana J.J 


The order - 


tenant. AIR 1957 Madh 
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persons Hiere because they belonged to 
that class is illegal. (Para 8) 

(C) Evidence — Appreciation 
Relationship. ara 9) 

The fact that the witness is a rela- 
tion of the defendant cannot detract from 
the credibility of his testimony. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1971 All 22 = 1970 

(HC) 586, Smt. Parmeshwari Devi 


of — 


v. rar Husain il 
THC) 18 Abdul Bagh v Akhan | 
> a Vv. 
Ahmad ig 11 
AIR 1957 Madh Pra 5 = 1957 Jab 
Lf 658, Hiralal Neksi v. Agarchand i 


Gore 

eli Be Suth WR 299, J. P. Wise 

(1872 IT's ET th 

| u , Jaggurna: 
Deb v. Mahomed Mokeen 


i Gopal Behari and S. N. Agrawal, for 
Appellant; K. C. Agrawal, for Respondents. 


JUDGMENT :— This is a defendant 
tenanťs appeal from a decree of the ap- 
pellate Court evicting him from a house in 
suit and awarding arrears of rent and 
damages in favour of the plaintifs land- 
lords. The trial Court dismissed the plain- 
tiffs’ suit but the lower appellate Court by 
reversing the trial Court Meccan the suit. 


2. Sri Gopal Behari, learned coun- | 
sel appearing for the defendant appellant 
agitated a large number of questions of 
law in support of the eee but I think 
for the purpose of deciding this appeal I 
need not notice all the grounds urged in 
support of the appeal except the one on 
the question of tho dekenaat tenant hav- 
ing failed to pay the arrears of rent de- 
manded by the plaintiffs-landlords y a 
notice under Section 8 (1) (a) of the U. P. 
(rompon) Control of Rent and Eviction 

ct, 1947, as my answer to that question 
would be conclusive of the appeal. 

3. Admittedly the plaintif land- 
lords who are real brothers inherited the 
house in dispute from their ancestors, and 
so did the defendant tenant inherited the 
tenancy from his predecessors, father and 
uncle. It is further admitted that beside 
the defendant tenant his brother is also 
living in the house in suit. On 15-11-1966 
a composite notice ae by a lawyer on 
behalf of the plaintiffs landlords addressed 
to the defendant tenant was sent demand- 
ing the payment of arrears of rent within 
one month of the receipt thereof, termi- 
nating the tenancy and calling upon the 
tenant to vacate the house on the expiry of 
one month from the receipt thereof. This 
notice was served on the tenant on 17-11- 
1966. On 9-12-1966 a letter was sent by 
the tenant to the landlords informing them 
that the arrears of rent had been remitted 
by a money order on 7-12-1966 to one o 
the landlo on his Delhi address. -In this 
letter the tenant admitted that he was 
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the tenant of the landlords since the tine 
of the grandfather of the landlords. This 

tor was received by the landlords on 
15-12-196C but they filed the suit giving 
rise to this appeal on the allegation that 
the tenant having defaulted in payment of 
the-arrsars of rent within one month of 
the service of notice and his tenancy hav- 
ing been terminated, he was liable to be 
evicted and pay arrears of rent and dam- 
ages. It was Mered in the plaint that no 
money order was ever received by the 
landlords in payment of the arrears de- 
manded. The suit was contested by the 
tenant on the pleas, inter alia, that the 
suit not having been brought by all the 
landlords was not maintainable, that the 
suit having been brought -for eviction `of 
only one of .the co-tenants was defective 
and liable to be dismissed; that a money 
order dated 7-12-1966 was sent to one 
the landlords at his Delhi address after 
the tender-of the .amount to the Karinda 
of the landlords at Agra on 6-12-1966 had 
been refused; that in any case on 16-12- 
1966 the whole amount of arrears was paid 
to Smt. Manorani, one of the co-owners 
of the house in suit.and thus the notice of 
demand of arrears was complied with and 
the suit was barred by Section 3 of the 
U. P (Temporary) Control of Rent and 
Eviction Act. 


4, As already said above, I am not 
inclined to -consider the arguments ad- 
vanced on behalf of the appellant on ‘the 
question of maintainability of, the suit 
though there may be some  tenability in 
those arguments since I have, on a consi- 
deration of the material on record and 
after hearing the able arguments of the 
learned counsel for the bar, come to the 
conclusion that the findings of the lower 
appellate Court on the question of com- 

iance by the tenant with the notice of 
denand of arrears of rent are untenable 
and liable to be reversed. The first point 
which I considered was as to the correct- 
ness of the findin 
court below on 


of fact recorded by the 
e factum of the arrears 
of rent having been tendered to Deodutt 
Gupta, the admitted Karinda of the land- 
lords at Agra on 6-12-1966. Deodutt Gupta 
was produced as a witness. by the plain- 
tiffs landlords. He stated that neither . the 
tenant nor anybody on his behalf came 
and tendered to him the arrears of rent on 
68-12-1966. The defendant tenant himself 
appeared as a witness and stated that on 
8 12-1966 he had gone to ‘the house of 
Karinda at Agra and tendered the arrears 
of rent to Deodutt but he declined to ac- 
cept the same for the reason that notices 
had already been served upon the tenant 
by the landlords and advised that the ten- 
ant should deal with the landlords direct 
in the matter. Mr. G. N. Shiromani, an 
Advocate and colleague of the defendant 
tenant’at the bar in Agra, also appeared 
as a witness and corroborated the state- 
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ment of the defendent The Icarned Mun- 
sif believed this evidence adduced on be- 
half of the defendant tenant and discarded 
the testimony of Dendutt. A finding was 
recorded by the leamed Munsif that on 
6-12-1966 the defendant tenant tendered 
the arrears of rent to the Karinda of the 
landlords who refused to accept the same. 
The learned Judge of the lower appellate 
Court preferred to. rely on the evidence 
of Deodutt, the Karinda, and rejected the 
testimony of the defendant and his witness 
Sri G. N. Shiromani. The finding. was re- 
versed and it was held that no tender of 
any arrears of rent was made by the de- 
fendant tenant on 6-12-1966 to the Karinda 
of the landlords at Agra. This is a finding 
of fact binding in second appeal unless it 
were shown that it was vitiated by any 
error of law or procedure. 


5. Sri Gopal-Behari for the ap- 
pellant contended that the above findin 

was vitiated and not binding in seco 
appeal inasmuch as it was arrived at not 
on the basis of a judicial scrutiny and 
assessment of the material on record but 
on the basis of arbitrary, capricious and 
prejudicial approach adopted by the learn- 
ed Judge, Sri H. C. Saxena, who allowed 
his mind to be influenced by an unfortu- 
nate and wrong impression prevailing with 
him as regards the lawyers and legal prac- 
titioners as a class. It so happened that 
the defendant tenant and the witness Srl 
G. N. Shiromani are practising lawyers in 
the courts at Agra. The submission was 
that the testimony of the defendant and 
of his witness has not been rejected on 
merits but on .consideration entirely extra- 
neous because they belonged to a class of 
ersons against whom in the mind of the 
earned Judge there appears to be great 
rejudice. I. have -given my careful consi- 
eration to’ this submission of ‘the learned 
counsel. I am constrained to observe that 
Sri H. C. Saxena, the learned Second Addi- 
tional Civil Judge, Agra, who heard the 
appeal has betrayeck a trend of ee for- 
inate 


tunately rarely found in our subo 

judicial officers, which cannot be counte- 
nanced by any Judge of fact and law. 
Some of the observations made by the 
lea Judge quoted below not only 
showed that, the learned Judge has a jaun- 
diced view of lawyers’ life and character 


but also showed that the learned Judge 
lost his balance of mind as he was dealing 
with the case of a lawyer tenant. At one 
place in his judgment the learned) Judge 
observed: ; i 

“When an Advocate is a in a 
suit he can sometimes take pra false 
pies .an o litigant can think 
of. 


Next the learned Judge observed: 


“Similarly a friend who is in the same 
profession can also oblige his colleague by 
stating facts to suit his case.” 


“wt 
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At yet another place the learned Judge plantifs respondents did not jetty the 


observed: 
“The ejectment from a house which 
is with a defendant for about fifty years 


on a comparatively nominal rent is cer 
tainly a thing for which even an Advocate 
defendant or his colleague in his profession 
can state a wrong fact to somehow avoid 
an ejectment.” 


6. As if not being satisfied 
the above condemnation of the lawyers 
and their. character the learned Judge 
added yet another condemnation: 

“Alter a suit for ejectment is filed, it 
is quite natural that the defendant should 
find ways and means to avoid ejectment 
decree and as such he can make pleas of 
oe ee of rent and try “to get it prov- 
e o. 


7. One need not carefully  scruti- 
mise and consider the above observations 
to find out how the mind of the learned 
Judge was working. The thing speaks for 
itself. There is absolutely no justification 
for a Judge to bring into a judgment which 
is a solemn judicial document, his jaundic- 
ed impressions about a class of men o 
matters and:then after ‘generalising the 
same make use of them in assessing evi- 
dence on record. The defendant or his 
lawyer friend, if he can be called so were 
not on trial as to their character. The 
learned Judge of the court below who was 
the final court of fact, ought to have strict 
ly applied himself to scrutiny and assess- 
ment of their evidence and after finding 
some thing intrinsic in their evidence 
pointing to falsehood or untruth | then 
should have discarded them, more so when 
the trial Court before whom they appeared 
and who had studied their testimony had 
to act upon it. Sri Gopal Behari was on 
strong ground when he submitted that the 
whole estimate of the learned Judge of 
the lower appellate Court had been colour- 
ed by the lopsided and exaggerated per- 
sonal opinion’ which the learned Judge has 
in regard to the lawyers and members o 
the legal profession. If at all I can give 
any credit to Sri Saxena for making these 
observations it is that at least he has been 
frank in his abuse to the lawyers. I have 
been also a member of this honourable 
profession and I do not share the experi 
ence which the learned Judge of the court 
below seems to have that a lawyer when- 
ever he is involved in litigation will utter 
falsehood and his lawyer friends will coma 
to support him and will perjure themselves. 
Irrespective of the station in life of a wit- 
ness and his profession, unless that is rele- 
vant for the enquiry, a court of law is under 
a duty to scrutinise his testimony given 
on oath on merits and not on prejudice. 


with 


I have no hesitation in observing that Sri 
Saxena failed in his duty in app lying his 
judicial mind to the evidence of the defen- 


t and witness. 
8. The learned counsel for the 


eneral observations made by the learned 
jude. He pointed out that the learned 
udge did consider the evidence of the 
said two witnesses on merits and he did 
not think it worthy of reliance on the pro- 
babilities. It was pointed out that Sri G. 
N. Shiromani was a relation of the defea- 
dant and in his ¢ross-examination he had 
not been able to answer material questions 
asked. It was further submitted that the 
defendant himself being an interested per- 
son his evidence has been rightly rejected 
by the court below, he having not referred 
to the incident of 6-12-1966 in his letter 
to the landlord dated 9-12-1966. Had the 
learned Judge not preferred the discussion 
in his .judgment on this question of fact 
by the observations: mentioned above, I 
would have been inclined to agree with 
the submission of the learned counsel for 
the respondent that if a court of fact dis- 
believes a witness on a ground which can 
be said to be judicial merely because an 
eee Court who is bound by finding 
of fact thinks that the . grounds were m- 
sufficient will not interfere with the esti-. 
mate, but here is a case where it is diff- 
cult to disentangle the prejudice from the 
reality or the subjectivity from the objecti- 
vity. Two cases of Calcutta High Court 
Rg ath Deb v. .- Mahomed Mokeen, 
1872) 17 Suth WR 161 and J. P. Wise v. 
Musst. Rubba Khatoon, (1878) 19 Suth 
WR 299, furnish instances where a higher 
court bound: by findings of fact held that 
a finding of fact by a lower appellate 
Court may be interfered with if the rea-| 
sonings and the views upon which that 
finding is based are erroneous in law and 
it is an error of law to reject the evidence 
of certain class of persons merely because 
they belonged to that class and accept the 
evidence of another set of witnesses merely 
because’ they belonged to another particu- 
lar class: Sri Saxena, the learned Judge of 
the lower appellate Court, in the instant 
case has rejected the evidence of the de- 
fendant and his witness substantially for 
the reason because they belonged to the 
legal profession. 


9. On the probabilities, 
there is nothing inherently improbable in 
the version of the defendant. and his wit- 
ness. It ‘is the admitted case of the par- 
ties that Deodutt was the Karinda of the 
landlords at Agra and used to realise the 
rent from the defendants. It was natural 
conduct on the part of the defendant to 
go to him and to tender the arrears of rent 
as soon.as possible after. the service of the 
notice of demand. There is nothing in- 
herently wrong in the stand that the de- 
fendant who is a practicing lawyer weut 
to meet the Karinda who as the evi- 
dence shows used to come and collect rent 
from the defendant, There is further no- 
thing unnatural in the repl 


which the 
Karinda gave that the landlords having 


I__ think 
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served the notice on the defendant the 
matter should be settled between the de- 
fendant and the landlords directly. No 
Karinda would have been prepared to take 
the responsibility upon himself in such cir- 
cumstances. Sri Shiromani, the witness 
for the defendant testified to the fact that 
the episode took place before him and he 
stated the facts which he remembered. No- 
thing .is shown from the 
examination of Sri 
he had no business to be _ pre- 
sent at the spot. Shiromani would be 
a natural witness. Simply because Shiro- 
mani was not able to give satisfactory an- 
swer to some questions of detail as to what 
was the exact time when the tender was 
made, what was the exact spot where the 
tender was made, will not make him an 
untruthful witness. The fact that the two 
witnesses were related to each other, 
though not directly, should not detract 
from the credibility of Shiromani. Much 
was tried to be made out on behalf of the 
respondent that had the story of tender of 
the arrears to Deodutt been true, it must 
have found mention in the -letter of the 
defendant dated 9-12-1966 addressed to 
the landlords. This circumstance seems 
to have influenced the learned Judge of 
the court below. By itself this circum- 
stance is not so strong as to overshadow 
the testimony itself, but at the same time 
it cannot be said to be irrelevant. How 
the mind of the learned Judge of the Court 
below would have worked had he not suf- 
fered from prejudice against the lawyer 
witnesses, it is difficult to ‘predicate. Whe- 
ther a circumstance not so weighty by 
itself would have influenced his mind to 
reverse the estimate of the trial Court 
when considered with a normal bent of 
mind, is again a matter on which it is 
dificult to form an_ opinion. Sri Gopal 
Behari tried to explain away this circum- 
stance by suggesting that the non-accept- 
ance by the Karinda in the circumstances 
would have appeared so natural and nor- 
mal that it would not have been regarded 
by defendant as of such importance so as 
to be intimated to the landlords. However, 
since the learned brs e of the lower ap- 
pellate Court completely went off the tan- 
sont in assessing and estimating the evi- 
ence, I am -unable to affirm his finding. 
But at the same time I think it necessary 
that I should record a finding of my own 
and I would pe to act on the findings 
e trial 


recorded by ial Court on this ques- 
tion of fact. , 
19. The next point which was 


urged in connection with the question of 
compliance with the notice of demand of 
arrears of rent was that the defendant hav- 
ing paid the arrears of rent to Smt. Mano- 
rani, one of the co-owners, on 16-12-1988, 
complied with the ‘notice under Section 3 
(1) (a) of the Rent Act and the suit of the 
plaintiff was liable to be dismissed. The 
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ALR. 
trial Court recorded a finding in favour off 
the defendant on this question. But the 
lower appellate Court on a very specious 
reasoning held that payment to Smt 
Manorani by the defendant was not a pay- 
ment to the landlord. The learned Judge 
of the court below reasoned that since the 
defendant in reply to the notice of the 
landlords stated that the persons on whose 
behalf the notice was sent were the Jand- 
lords and he was their tenant he could not, 
in law, claim that Smt. Manorani was also 
the landlady as she was not one of those 
persons on whose behalf the notice of de- 
mand was sent. This reason does not ap- 
peal to me. Firstly, the learned Judge of 
the court below took a very pedantic view 
of the words used in the reply of the de- 
fendant dated 9-12-1966, paper 58-C on 
record, I do not find any thing in that 
reply which would p the defendant 
from claiming that besides the four bro- 
thers there are other co-owners of the 
house in suit. It is the admitted case of 
the plaintiffs themselves that Smt. Mano- 
rani is one of the persons who had inherit- 
ed the house as an heir, he is a co- 
owner — She is the daughter of the sister 
of the four plaintiffs, The house has been 
inherited by them from their ancestors. 
All of them would be _ tenants-in-common 
being co-owners. In law Smt. Manorani 
would be a co-owner. Therefore, any rent 
paid to her by the tenant of the house in 
suit of which she is the co-owner would 
be a legal discharge of the liability of the 
tenant. See Hi Neksi v. Agarchand 
Gorelal, AIR 1957 Madh Pra 5. It is 
proved that more than the amount of the 
arrears due was paid to Smt. Manorani 
on 16-12-1966 by the defendant tenant. 
To that effect there is a concurrent finding. 
There is no doubt in my mind that the 
notice of demand for arrears of rent under 
Section 3 of the Act was complied with 
by the defendant tenant and he was ated 


ed to the protection of Section 8 of 
said Act. l 
11. The raised was 


third point 
on should be drawn under 
the Indian Evidence Act 
that the money order sent by the defendant 
tenant on 7-12-1966 sadd have been 
tendered by the postman to the landlord 
within three or four days and thereby the 


that a Daph 
Section 114 o 


defendant would be deemed to 
have performed his part of the 
liability of tendering the rent 


within one month of the receipt of the 
notice. Reliance was placed on two deci- 
sions, of this Court in the case of Smt 
Parmeshwari Devi v. Abrar Husain, AIR 
1971 All 22 and Abdul Bagi v. | Aklaq 
Ahmad, 1962 All LJ 1146. Since I have 
held above that payment of arrears of rent 
to Smt. Manorani, one of the co-owners, 
within one month of the receipt of the 
notice of demand, was in compliance with 
the notice under Section 8 of the U. P, 


1972 R. S. Pradhan y. A. Dist 
emporary) Control of Rent and Eviction 
ct, I need not consider this point, it not 

being necessary. 

12, The result is that this a 

is allowed, the judgment and decree appeal the 

court below is set aside and that of the 

court of first instance is restored with costs 


throughout. 
Appeal allowed, 





AIR 1972 ALLAHABAD 373 (V 59 C 98) 
R. L, GULATI, J, 

Rajan Singh Pradhan, Petitioner v. 
Additional District Magistrate (E) Agra, 
and another, Opposite Parties. 

` Civil Mise, Writ No, 1448 of 1970, D/~ 
8-12-1971. 


U. P. Panchayat Raj Act (26 of 1947), 
Section 95 (1) (g) (tii) — Action for re- 
moval or suspension of the Pradhan can 
be taken only if he persistently refuses to 
perform his duty. One or two lapses on 
his part is not enough. (Para 7) 

N. C. Upadhaya, for Petitioner; 
Standing Counsel. for Opposite Parties. 

ORDER :— This is a petition under 
Article 226 of the Constitution. 


2. The petitioner was the Pradhan 
of Gaon Sabha Marsena, district Agra. The 
Additional Sub-Divisional Magistrate, 
Etmadpur, the second respondent, by an 
order dated November 5, 1969, removed 
the petitioner from the office of the Pra- 
dhan. The petitioner appealed to the 
Additional District Magistrate, Agra, res- 
pondent No. 1. but his appeal has also 
been dismissed. Hence this petition. 


3. A charge sheet was served 
upon the petitioner under Section 95 (g) 
(iii) of the Panchayat Raj Act. which 
provides that a Pradhan may be remov- 
ed if he has abused his position as such 
or has persistently failed to perform his 
duties imposed by the Act or the Rules. 
There were three charges against him: 
firstly that he had collected on behalf of 
the Gaon Sabha a sum of Rs.500/01, but 
had deposited a sum of Rs. 500.35. He 
bad thus deposited 34 paise in excess, 
secondly that he had failed to realise a 
sum of Rs, 270/- as theka money from a 
thekedar and thirdly that he had failed 
to appear before the Tehsildar even 
though he was summoned to appear more 
than once. 

4, Charge No. 1 on the face of it 
appears to be frivolous. The petitioner 
cannot be said to have abused his posi- 
tion as a Pradhan when he deposited a 
sum of 34 paise in excess. nor can he be 
accused of failure to perform his duties. 
It must have been through inadvertence 
that a small amount of 34 paise was de- 
posited in excess. It is difficult to under- 
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stand as to how could anyone think of 
Penan a charge against the Pradhan 
merely because he had deposited in the 
government treasury an amount in ex~ 
cess of what he had realised. The mis« 
take, if any, is so trivial that no reason~ 
able man would take notice of such a 
mistake, even if the deposit in excess can 
be said to be a mistake or a lapse on the 
part of the Pradhan. I+ is obvious, there« 
fore, that so far as the first charge is 
ues it was not a charge in the eye 
of law, 


5. As regards the second charge, 
the petitioner has stated. and that has 
not been denied by the opposite parties 
that he (the petitioner) had served a 
notice upon the thekedar for the recovery 
of the theka money and later on made a 
report to the Tehsildar, who took certain 
proceedings against the Thekedar. On 
these admitted facts, it is not possible to 
hold that the Pradhan was guilty of fai- 
lure to perform his duty. The petitioner 
contended before the second respondent 
in appeal that he had taken adequate 
steps for the recovery of the theka 
money. The appellate authority has 
merely said that the steps taken by the 
petitioner were not adequate without in~ 
dicating as to what other steps the peti- 
tioner could possibly take. Even in the 
counter-affidavit filed on behalf of the 
opposite parties, it has not been stated 
as to what other steps the petitioner was 
in the circumstances required to take, 
which he had not taken. From the mate- 
rial on the record, it is not possible to 
hold that the petitioner was guilty of the 
failure to perform his duty. 


6. As regards the third charge, 
the petitioner denies that any notice was 
served upon him requiring him to appear 
before the Tehsildar. But assuming that 
such a notice had been served upon the 
petitioner, there was nothing wrong if 
the petitioner did not appear before the 
Tehsildar if the petitioner did not want 
to pursue the complaint made by him. 
Nothing hag been brought to my notice 
to show that it is one of the duties of 
the Pradhan of the Gaon Sabha to ap- 
pear before the Tehsildar whenever call- 
ed upon to do so. 

7. Learned counsel for the res- 
pondents has relied upon clauses (g) and 
th) of Rule 47 of the U. P. Panchayat Raj 
Rules. Under those clauses. a Pradhan 
of a Gaon Sabha has a duty to file a civil 
case or launch prosecution on behalf of 
the Gaon Sabha and to perform such 
other duties as are required or imposed 
upon him by the Act or the rules. In the 
instant case. it is not. the complaint 
against the petitioner that he did not file 
a civil suit which he was authorised to do, 
nor did he launch any prosecution. He 
had sent a report to the Tehsildar, who 
was an authority competent to take pro- 
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ceedings for the recovery of the money 
due to the Gaon Sabha. I am not satis- 
fied that there was any duty upon the 
petitioner in these circumstances to ap- 
pear before the Tehsildar. In any case, 
it cannot be held on these facts that the 
petitioner had been guilty of failure to 
perform his duty. Moreover sub-clause 
(iii) of clause (g) of Section 2 (S. 95?) 
contemplates that an action for the re- 
moval or suspension of the Pradhan can 
be taken only if the Pradhan concerned 
persistently refuses to perform his duty, 
so that one or two lapses on his part will 
not be enough There is no charge 
against the petitioner of persistent failure 
to perform his duty. Accordingly no 
action can be taken against him even if 
there was some negligence on hig part. 
8. In the circumstances this peti- 
ton must succeed and is allowed with 
costs. The orders of the first respondent 
dated 5-3-1970 and of the second respon- 
dent dated 5-11-1959 are quashed. 
. Petition alowed. 





AIR 1972 ALLAHABAD 374 (V 59 C 99) 
H. SWARUP, J. 
Smt. Sukh Devi, Petitioner v. State 
of Uttar Pradesh and others, Opposite 
Parties. : j 


_ Civil Misc! Writ Petn, No. 5221 of 
1970, D/- 6-12-1971. 


(A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947). Sec- 
tion 7-F — Order refusing to cancel al- 
lotment order — Revision against, main- 
tainable. 

S. 7-F empowers the State Govern- 
ment to maintain a revision against an 
order directing an accommodation to be 
let out to any person. A person who 
applies for cancellation of allotment order 
made in favour of other., in fact really 
challenges the order of allotment in fav- 
our of other and the proceedings thus 
become amenable to the jurisdiction of 
the State. Government, (Para 4) 


(B) U. P. (Temporary) Control of 
Eent and Eviction Act (3 of 1947), S. 7 
(2) — Allotment — Second order of al- 
lotment — When can be passed. 


Once an order of allotment is valid- 
Ty passed by the Rent Control and Evic- 
tion Officer under Section 7 (2) he has no 
Jurisdiction to pass a second allotment 
order unless the first has become inopera- 
tive. (Para 5) 


An order of allotment does not be- 
come inoperative if the allottee is res- 
trained from taking possession by an 
order of á Court so as to entitled the au- 
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thority concerned to pass a second al- 
lotment order. (Para 2) 


- S. N. Verma, for Appellant; Stand~ 
ing Counsel, for Respondents. 


ORDER :— Smt. Sukh Devi has filed 
this petition challenging the order of the 
State Government passed under 5. 17-F 
of the U. P. (Temporary) Control of Rent 
and Eviction Act (hereinafter referred to 
as the Act) by which the State Govern- 
ment allowed the revision filed by Put- 
tan Lal Pandey, respondent No. 3, and 
cancelled the allotment order passed 
under Section 7 (2) of the Act directing 
the landlord to let out the accommoda- 
tion in dispute to the petitioner Smi. 
Sukh Devi. 


2. The premises in dispute be- 
longed to Ram Narain and Sheo Shan- 
kar. There was a sitting tenant by name 
Bhagwan Din. Puttan Lal alleged that 
the shop had been vacated by Bhagwan 
Din and he applied to the Rent Control 
and Eviction Officer for an order under 
S. 7 (2) of the Act in his favour. On 14-9- 
1960, an allotment order in favour of 
Puttan Lal was passed. A suit was then 
filed by Bhagwan Din against Puttan Lal 
for an injunction to restrain Puttan Lal 
from occupying the accommodation in 
dispute in pursuance of the allotment 
order referred to above. The suit was 
dismissed by the trial Court. The appeals 
filed by the plaintiff in the first court as 
well as In this court were also dismissed. 
The second appeal was dismissed on 
December 14, 1966. The Court in that: 
suit recorded the finding that the accom- 
modation had fallen vacant as contem- 
plated under Section 3 of the Act and as 
such the allotment order passed in fav- 
our of Puttan Lal: was not illegal. An- 
other suit was filed -by the landlord 
against Bhagwan Din for his ejectment 
on the ground of illegal sub-letting. This 
suit ended in a compromise decree under 
which Bhagwan Din was to vacate the 
premises. Sukh Devi filed an applica- 
tion before the Rent Control and Evic- 
tion Officer for allotment in her favour 
and the allotment order was passed in 
her favour on 24-4-1965. In the suit filed 
by Bhagwan Din he had alleged that 
he had taken Laxmi Narain only as a 
partner and hence the premises could 
not be deemed to have fallen vacant. 
The finding of the Court. however was 
that the partnership was. fictitious. and 
that Bhagwan Din had vacated the pre- 
mises and allowed Laxmi Narain to come 
into -possession without any authority of 
law. During the pendency of the suit 
there was also an interim injunction by 
which Puttan Lal had been restrained 
from enforcing the allotment order dated 


-14-9-1960 and from dislodging the. plain- 


tiff from the shop in dispute. After the 
suit finally ended with the dismissal of 
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the second appeal, Puttan Lal filed an 
application bcfore the Rent Control and 
Eviction Officer ‘for the cancellation of 
the allotment order dated 24-4-1965 pas- 
sed in favour of Smt. Sukh Devi. The 
application was filed on the ground that 
the order was taken by Sukh Devi by 
concealment of relevant facts. viz. the 
existence of an earlier allotment order in 
favour of Puttan Lal and the pendency 
of the suit in which the interim injunc- 
tion had been issued. The Rent Control 
and Eviction Officer dismissed the appli- 
cation as, according to him, the allot- 
ment order in favour of Sukh Devi had 
exhausted itself by her taking possession 
of the premises as a tenant. He accept- 
ed the plea of Sukh Devi that a lease 
had come into being in her favour on the 
basis of the allotment order and she had 
entered into possession on that basis. 
The State Government allowed the revi- 
sion of Puttan Lal on the finding that 
Sukh Devi had not entered into posses- 
sion and the possession still continued to 
. be of her sons who had earlier taken pos- 
session illegally from Bhagwan Deen. On 
the basis of the circumstances mentioned 
in the order the State Government fur- 
ther found that Sukh Devi had know- 
ledge of the previous proceedings and the 
same had been concealed from the Rent 
Control and Eviction Officer and that if 
the facts had been brought before the 
Rent Control and Eviction Officer, the 
second allotment order in favour of the 
petitioner could not have been passed. 
On these findings the State Government 
passed the impugned order. 

3. Learned counsel for the peti- 
tioner has raised five points. First that 
no revision was maintainable against the 
order refusing to cancel an allotment 
order. Second that the allotment order 
in favour of Puttan Lal was illegal as 
there was no vacancy. Third. that as 
the previous allottee had not taken pos- 
session on the basis of the allotment 
order the Rent Control and Eviction Offi- 
cer could make the second order in fav- 
our of the petitioner. Fourth that the 
finding recorded by the State Govern- 
ment that the petitioner had concealed 
the relevant facts is unwarranted, Fifth, 
that the State Government could not can- 
cel the allotment order in favour of the 
petitioner as the same had exhausted it- 
self, 


4. Under S. 7-F a revision is main- 
tainable against an order of allotment 
directing an accommodation to be let out 
to any person. When Puttan Lal applied 
for cancellation of the allotment order 
in favour of Sukh Devi he really chal- 
lenged the order of allotment in her fav- 
our and the proceedings thus became 
amenable to the jurisdiction of the State 
Government. The State Government had 
jurisdiction to revise the order of allot- 


(Swarup J.} [Pré 2-8] All. 375 
ment passed by the Rent Control and 
Eviction Officer, and was within its 


jurisdiction when it cancelled the order 
of allotment in proceedings initiated by 
the revision filed by Puttan Lal. 


5. After this Court and the sub= 
ordinate Courts had held in the suit filed 
by Bhagwan Din that there was vacancy 
on the date the allotment order was pas- 
sed in favour of Puttan Lal it has to be 
held that the allotment order in his fav- 
our was valid. From the order of the 
State Government also it appears that it 
has taken the earlier allotment order to 
be valid. Once the order of allotment in 
favour of Puttan Lal had validly been 
passed by the Rent Control and Eviction 
Officer under Section 7 (2) of the Act, he 
had no jurisdiction to pass the second] - 
allotment order unless the first had be- 
come inoperative. Puttan Lal was res- 
trained by the order of the Civil Court 
not to take possession in pursuance to 
that order. In these circumstances it can- 
not be held that the first allotment order 
had become inoperative so as to confer 
jurisdiction on the rent Control and Evic- 
tion Officer to pass another allotment 
order without first cancelling the earlier 
order. The view taken by the State Gov- 
ernment cannot be said to be erroneous 
in law. 

6. The State Government has con- 
sidered the facts and circumstances 
brought before it and on a consideration 
thereof it came to the conclusion that 
Sukh Devi had knowledge of the earlier 
events and she was guilty of concealment 
when she had applied for the allotment 
order. It was open to the State Govern- 
ment to draw the inference of conceal- 
ment from the facts brought before it, 
and the finding cannot be said to be un- 
warranted or suffer from any manifest 
error of law, f 


7. The last point too has no force. 
The State Government, on a considera- 
tion of the material before it. has record- 
ed a finding of fact that the petitioner 
never entered into possession in pursu- 
ance of the order of allotment. On this 
finding the State Government was right 
in treating the order of allotment in 
favour of the petitioner as open to chal- 
lange in revision. If Smt, Suckdevi had 
not entered into possession the allotment 
order could not be said to have exhaust- 
ed itself so as to become unchallengable 
in revision. 

8. In the result, the petition fails 
and is dismissed with costs, 

Petition dismissed. 
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AIR 1972 ALLAHABAD 376 (V 59 C 100) 
(LUCKNOW BENCH) 
O. P. TRIVEDI, J. 


Debi Prasad and others. Appellants 
v. Smt. Maika and others, Respondents. 

Second Appeal No. 83 of 1968, D/- 
8-11-1971 against judgment and decree 
of D. P. Srivastava, Civil J, Lucknow, D/~ 
15-11-1965. 


Specific Relief Act (1963), S. 31 (1) — 
Cancellation of instruments — Requisite 
conditions — Whether decree can be pas- 
sed on the basis of possession. 


Possessory title may avail a person 
for securing a decree for possession 
against a rank trespasser on the principle 
that he is in the eyes of the court at least 
in possession of the property when the 
trespasser had no right to dispossess him 
and to deprive him of possession. But 
possession in itself or for that matter a 
possessory title does not entitle a person 
to. a decree for cancellation of a written 
instrument unless all the three ingredi- 
ents of Section 31 are established, namely, 
(1) that the plaintiff was such a person 
against whom the instrument was void 
or voidable; (2) that the plaintiff could 
entertain a reasonable apprehension that 
if such instrument is left out-standing, it 
may cause him serious injury. and (3) that 
the court must adjudge the instrument 
void or voidable. AIR 1960 Mad 1 (FB) 
& AIR 1954 Raj 170, Rel, on 

(Paras 4, 8) 


It is only in the case of instruments 
which are either executed by a party or 
which purport to have been executed by 
a party or by a person who can bind him 
that the relief under Section 31 can be 
claimed in law because in such cases only 
it can be said that there is a cloud on 
his title and an apprehension that if the 
instrument is left outstanding it- may be 
a source of danger. (Para 4) 


Held, plaintiff having failed to esta- 
blish his title to the disputed property, 
decree could not be granted on the basis 
of possession. AIR 1915 Cal 423, Dist. 


(Paras 4, 8) 
Cases Referred: Chronological Paras 
AIR 1960 Mad 1 = (1959) 2 Mad 


LJ 225 (FB), Mappudathi Pillai 


- v. Krishnaswami Pillai 4 
AIR 1954 Raj 170 = 1954 Raj LW 
136. Sukh Lal v. Devi Lal 5 


AIR 1915 Cal 423 = 28 Ind Cas 
138, Badri Narain Singh v. Kodo 
Sah T, 2 
M. P. Srivastava and U. C. Srivas- 
tava. for Appellants; M. L., Trivedi, for 
Respondents., 
JUDGMENT:— The facts giving rise 


fo this appeal are briefly as follows: Res- 
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pondent No. 1 Smt. Maika and her two 
sons Bhika and Bhairon, respondcnts Nos. 
2 and 3, filed a guit for ‘cancellation of a 
certain sale deed in respect of the disput- 
ed land which was executed by Dcbi 
Prasad, appellant-defendant No. 1, on 
12-9-1963 in favour of appellants Nos. 2 
and 3 on the ground that the disputed 
land was purchased under a sale-deed by 
the husband of Smt, Maika and that ever 
since the purchase she along with her 
two sons Bhika and Bhairon had been in 
possession of the property and had plant- 
ed trees over it. In this way the res- 
pondents claimed title not only to the 
land but also to the trees standing there- 
on and denied the title or possession of 
Debi Prasad to and over this property 
at any stage. Debi Prasad appellant had 
contested the suit along with his vendees, 
Debi Prasad claimed title, inter alia, on 
the ground of long adverse possession 
and one of the pleas raised by his ven- 
dees appellants Nos. 2 and 3 was that 
they were vendees-purchasers of the pro- 
perty from him for value. The trial Court . 
held that the plaintiffs-respondents had 
failed to establish that the disputed land 
was purchased by Chhotey Lal, deceased 
husband of Smt, Maika. and came to the 
conclusion that the plaintiffs had failed 
to establish their title to the land, 


Tt was found at the same time that 
appellant Debi Prasad also had been un- 
able to prove that he had been in ad- 
verse possession over the property. There 
was a further finding that respondents 
Nos. 2 and 3 were not vendees-purchasers, 
but still the trial Court awarded a decree 
for cancellation of the sale-deed in favour 
of the respondents on the sole basis that 
they were found to possess, what was 
described by the trial Court as. possessory 
title. The present appellants appealed 
and the first appellate Court also con- 
curred in the finding of the trial court 
that neither the plaintiffs-respondents nor 
the appellant Debi Prasad had title to 
the property. the latter having failed to 
establish the plea of adverse possession, 
but relying on a decision of the Calcutta 
High Court in the case of Badri Narain 
Singh v. Kodo Sah, AIR 1915 Cal 423 
held the plaintiffs-respondents entitled to 
a decree for cancellation of the gale~deed 
for having succeeded in showing them- 
selves to be in possession of the pro- 
perty. The appeal was in the result dis- 
missed with costs and, therefore, Debi 
Prasad and his two vendees have come 
to this Court in Second Appeal. 


2. The learned counsel for the 
defendant-appellants made only one sub- 
mission in the appeal. It was urged that 
the lower appellate Court misapplied the 
case of AIR 1915 Cal 423 and that under 
Section 31 of the Specific Relief Act, 
which was equivalent to Section 39 of 
the unamended Act. a decree for cancel- 
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lation of an instrument could not be pas- 
sed in favour of the respondents on the 
basis of posséssion, thelr title not having 
been established. 


3. I have heard the learned coun- 
gel for the parties. The submission of the 
Jearned counsel for the respondents is 
that a party is entitled to a decree for 
cancellation of an instrument even on the 
basis of possession no matter whether he 
has failed to establish his ownership to 
the disputed property. The learned coun- 
sel places reliance on the aforesaid 
Calcutta decision referred to by the lower 
appellate court. 


4. Section 31 (1) of the Specific 
Relief Act is in these terms:— 


“31 (1) Any person against whom a 
written instrument is void or voidable. 
and who has reasonable apprehension that 
such instrument, if left outstanding, may 
cause him serious injury, may sue to 
have it adjudged void or voidable; and 
the court may, in its discretion, so ad- 
fudge it and order it to be delivered up 
and cancelled” 


It is clear from a reading of Section 31 (1) 
that a suit for cancellation of a written 
document can lie only at the instance of 
a person against whom the instrument is 
void or voidable and secondly who has 
a reasonable apprehension that such in- 
strument, if left outstanding, will cause 
bim serious injury. I am of opinion that 
this is not a case in which it can be said 
that the sale-deed impugned by the res- 
pondents was void or voidable against 
them. The question whether an instru- 
ment can be said to be void or voidable 
against a person claiming relief under 
the aforesaid provision came to be con- 
sidered by a Full Bench of the Madras 
High Court in the case of Muppudathi 
Pillai v. Krishnaswami Pillai, ATR 1960 
Mad 1 (FB). At p. 4 it was observed: 


SS ewesgue save It stands to reason that the 
executant of the document should he 
either the plaintiff or a person who can in 
certain circumstances bind him. It is only 
then it could be said that the instrument 
fs voidable by or void against him. The 
second aspect of the matter emphasises 
that principle. For there can be no ap- 
prehension if a mere third party. assert- 
ing a hostile title creates a document. 
Thus relief under Section 39 would be 

anted only in respect of an instrument 

‘ely to affect the title of the plaintiff 
and not of an instrument executed by a 
stranger to that title”. 


Proceeding with the discussion their 
Lordships pointed out the example of a 
A purporting to convey the pro- 

in ħis own right and not in the 
ia of the owner. . In such a case, to 
my mind, agreeing with respect with 
their Lordships of the Madras High Court, 
the remedy of cancellation of such an 
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instrument cannot be granted because 
such a relief would not remove the cloud 
upon his title by the instrument and the 
proper remedy to seek is a declaration 
of his own ‘title or a declaration that the 
sale-deed is not binding or valid against 
him. It is only in the case of instru- 
ments which are either executed by a 
party or which purport to have been 
executed by a party or by a person who 
can bind him that the relief under Sec- 
tion 31 can be claimed in law because in 
such cases only can it be said, as observ- 
ed by the Madras High Court also in the 
said case, “that there is a cloud on his 
title and an apprehension that if the in- 
strument is left outstanding it may be a 
source of danger”. They went on further 
to illustrate the point by observing that 
such cases may arise in the following 
circumstances: “A party executing the 
document, or a principal in respect of a 
document executed by his agent, or a 
minor in respect of a document executed 
by his guardian de jure or de facto, a re- 
versioner in respect of a document ex- 
ecuted by the holder of a limited estate, 
in respect of a document executed 
by the benamidar etc.” Courts have 
also recognised in this respect the 
right to challenge and to pray for 
cancellation of a forged document which 
is purported to have been executed 
on his behalf. In all these cases there is 
no question of a document by a stranger 
to the title as in the present case and it 
ean further be found that in all such 
cases a reasonable apprehension can be 
entertained that if such an instrument is 
left outstanding the same may cause the 
plaintiff serious injury. In the present 
case it cannot be successfully maintained 
that a reasonable apprehension can be 
entertained by the plaintiffs that if the 
sale-~deed is left outstanding it may cast 
a cloud ‘upon their title or cause them 
serious injury because the cloud upon 
their title will not be removed merely 
by a decree for cancellation of the instru- 
ment. The cloud will continue to hang 
over the plaintiffs by the hostitle asser- 
tion of title by the executant of the sale- 
deed and those who claim a title to it. 
Therefore, the proper relief for the plain- 
tiffs to seek in a case of this kind is a 
declaration of their own title or a dec- 
laration that the executant of the sale- 
deed in dispute has no title to the pro- 
perty. 


5. The learned counsel for the ap- 
pellants cited an authority of the Rajas- 
than High Court, namely. Sukh Lal v. 
Devi Lal, AIR 1954 Rai 170 which is also 
in point. In that case their Lordships 
brought out difference between a suit for 
cancellation of an instrument and one 
for a declaration that the instrument is 
not binding on the plaintiff and pointed 
out that the plaintiff should file a suit 
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for ‘concellation of an instrument when 
he seeks to establish a title in himself 
and cannot establish that title without re- 
‘moving an insuperable obstacle such as a 
decree or a deed to which he has been a 
party or by which he is otherwise bound. 
In making these observations their Lord- 
ships of the Rajasthan High Court also 
impliedly emphasised that a suit for can- 
cellation under Section 31 of the Specific 
Relief Act will lie only in those cases 
where the instrument sought to be im- 
pugned would be otherwise binding on 
him, was executed by him or purported 
to have been executed by him and they 
went on to observe that, on the other 
hand, when the plaintiff is seeking to 
establish title and finds himself threatened 
by a decree or a transaction between 
third parties his proper remedy is to get 
a declaration that the decree or deed is 
invalid so far as he himself is concerned. 


6. The lower appellate court ap- 
pears to have awarded a decree for can- 
cellation of the sale-deed on the sole 
ground that the respondents had an in- 
terest in the property. In the first place, 
the mere fact that they were in posses- 
sion of property as found by the two 
courts below, did not amount in law to 
their having an interest in the property 
in the sense of some title or right in the 
property. Possessory title may avail a 
person for securing a decree for posses- 
sion against a rank trespasser on the prin- 
ciple that he is in the eyes of the court 
at least in possession of .the property 
when the trespasser had no right to dis- 
possess him and to deprive him of posses- 
sion. A decree for possession on the 
basis of possessory title is, therefore, 
awarded on the principle that even the 
right of a person in possession of the pro- 
perty irrespective of whether he has any 
legal right or interest also must be safe- 
guarded against a rank trespasser or in- 
truder. But possession in itself or for 
that matter a possessory title does not, 
to my mind, entitle a person to a decree 
for cancellation of a written instrument 
under Section 31 unless all the three 
ingredients of Section 31 are established, 
namely, (1) that the plaintiff was such a 


person against whom the instrument was‘ 


void or voidable; (2) that the plaintiff 
could entertain a reasonable apprehension 
that if such instrument is left out-stand- 
ing, it may cause him serious injury, and 





(3) that the court must adjudge the in-' 


strument void or voidable. 


In the present case the lower appel- 
late court did not adus the sale-deed 
to be either void or voidable against the 
plaintiffs. Without such an adjudication 
against the plaintiff-respondents a decree 
was not possible quite apart from the con- 
sideration that this was. for reasons above 
stated. not a case where a PA ap- 
prehension could be entertained by the 
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plaintiffs that if the instrument was left 
outstanding, it may cause him serious in- 
jury. It is for these reasons in the main 
that. the decree for cancellation could 
not be given to the respondents under 
Section 31 of the Specific Relief Act on 
the basis merely of their possession over 
the - property despite the finding of the 
courts below that they are in possession 
of the property. The case of the Calcutta 
High Court, on which the lower appel- 
late court placed reliance, did not apply. 
The sale-deed sought to be canceled in 
that case was a certain Kobala. The sale- 
deed was challenged on the ground that 
it wag a forgery. The plaintiff's sult in 
that case for cancellation of the instru- 
ment was not by a stranger to the title 
as here. Secondly, it was found by the 
Court as a fact that even after the ex- 
ecution of the deed the plaintiff had still 
some interest left in the land. It is in 
this sense that their Lordships of the 
Calcutta High Court observed that he 
had a cause of action. It will be notic- 
ed that no question arose in that case 
as to whether a decree for cancellation 
of an instrument could be granted on 
mere possessory title. I am. therefore, of 
opinion for the aforesaid reasons that 
lower appellate court was in error in af- 
firming the judgment and decree of the 
trial court. The respondents having fail- 
ed to establish their title to the disputed 
land a decree for cancellation of the sale 
deed dated 12-9-1963 could not be grant- 
ed to them, 

7. Accordingly I allow the appeal, 
set aside the judgments and decrees of 
the two courts below and dismiss the suit 
of the plaintiffs-respondents, In the cir- 
cumstances of the case, to my mind, the 
parties shall bear their own costs. 

Appeal allowed. 





AIR 1972 ALLAHABAD 378 (V 59 C 100 
SATISH CHANDRA AND T. S, 
MISRA, JJ, 

“Mangal Sen, Appellant v. State of 
U, P. and others, Opposite Parties. 

Special Appeal No. 779 of 1970, Dj- 
25-11-1971, against order of D. S. Ma- 
thut, J, in Civil Misc, Writ Petn. No, 882 
of 1970. D/- 24-9-1970. 

(A) Land Acquisition Act (1894), See- 
tion 48 — Withdrawal from acquisition 
— Exemption of some lands from notifi- 
cation if amounts to withdrawal. 

Exemption of some land from the 
notification under Section:6 of the Acl 
does not amount to withdrawal from the 
acquisition. The Government can. con« 
tinue’ the acquisition proceedings by 
issuing a fresh notification under S. 6 of 
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the Act itself. (1965) 69 Cal WN 280, 

ied on. (Para 5) 
(B) Constitution of India, Art, 226 — 
Acquisition of land for publie purpose — 
Suitability of land — Opinion of Govern- 
ment -—— That some other land in the 
vicinity is more suitable for acquisition 
is a matter of opinion which question is 
not justiciable in Courts. AIR 1967 SC 
1081, Relied on. (Para 6) 

(C) U.P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Ss. 189 
(b) and 199 — Extinguishment of rights 
by acquisition of land. 

Section 199 is subject to Section 189 
and the latter section provides for ex- 
tinction of the interest of a bhumidhar. 
The interest of a bhumidhar in a hold- 
ing extinguishes when the land compris- 
ed in the holding has been acquired under 
any law for the time being in force re- 
lating to the acquisition of land. Thus 
Section 199 cannot be held as extending 
a protection against extinguishment of 


rights by acquisition of land under the 
Land Acquisition Act. 1967 All WR (HC) 
107, Followed. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1081 = (1967) 1 SCR 

373, Raja Anand v. State of U. P. 6 
1967 All WR (HC) 107 = 1967 All 

a a V. P. N. Singh v. State of 


8 
Hoes 69 Cal WN 280, H. N. Bis- 
ba v. First Land Acquisition Col- : 
ecto 
1963 RD 167, Nihal Singh v. Board 
of Revenue 8 
AIR 1955 Andh 194 = 1955 Andh 
WR 276, Harihara Prasad v. 
Jagannadham 4 
AIR 1953 All 182 = 1953 All LJ 88, 
Brij Nath v. U. P. Govt. 3 


Brij Bhushan Paul and M. A. Ansari, 
for Appellant; V. K. Mehrotra. Standing 
Counsel, for Opposite Parties. 


SATISH CHANDRA, J.:— On 26th 
March, 1969. the State Government issu- 
ed a notification under Section 4 (1), Land 
Acquisition Act, notifying that the land 
mentioned in the schedule thereto was 
needed for public purposes. Plots Nos. 
283, 284 and 285 along with several other 
plots of village Jamalpur Mafi were in- 
cluded in this notification. In due course 
on 13th November, 1969, the State Gov- 
ernment issued the notification under 
Section 6 (1) of the Act in respect of 
the plots which were mentioned in the 
notification under Section 4. On 27th 
July, 1970 however, the State Govern- 
ment issued a notification stating that 
the Governor is pleased to make the fol- 
lowing amendments in the notification 
dated 13th November, 1969, The amend- 
ments were the deletion of plot No, 283 
and the reduction of the areas of plots 
Nos, 284 and 285 by one biswa each. The 
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effect of this amendment was that the 
Section 6 notification stood amended by 
deletion of plot No. 283 therefrom and 
reducing the area of plots Nos. 284 and 
285 by one biswa respectively. There- 
after the State Government issued yet 
another notification on the very next day 
namely July 28. 1970, whereby it was 
stated that in continuation of the notifi- 
cation dated 26th March, 1969 issued 
under sub-section (1) of Section 4 of the 
Land Acquisition Act the Governor is 
pleased to declare under Section 6 of 
the Act that he is satisfied that the land 
mentioned in the schedule is needed for 
a public purpose and that under S. 17 
of the said Act to direct the Collector of 
Aligarh to take possession of the land. 
The schedule mentioned 3 plots namely 
283, 284 and 285. In regard to plots 284 
and 285 only one biswa area was in- 
cluded. Thus the position was that at 
first the Government excluded plot No. 
283 and one biswa each of plots Nos, 284 
and 285 from the notification under S. 6 
issued in November, 1969 but on 28th 
July, 1970 they issued a fresh notification 
under Section 6 of the Act in respect of 
these plots. 

2. The appellant instituted a writ 
petition in this Court challenging the ear- 
lier notification under Sections 4 and 6. 
Various grounds urged in support of that 
writ petition, however, did not find fav- 
our with the learned single Judge of this 
Court who dismissed the writ petition. 
Consequently, the appellant filed the pre- 
sent appeal During the pendency of 
the appeal the appellant applied for am- 
endment of the writ petition by inclu- 
sion of the notifications dated 27th and 
28th July. 1970. After hearing learned 
counsel, we permitted the amendment. 


3. Learned counsel for the appel- 
lant has raised several points in support 
of the appeal. The first point was that 
the Government having withdrawn from 
the acquisition it could not acquire the 
plots with respect to which the with- 
drawal had taken place without issuing 
a fresh notification under Section 4 and 
without.making a fresh enquiry under 
Section 5-A of the Land Acquisition Act. 
Section 48 (1) the Land Acquisition Act 
gives liberty to the Government to with- 
draw from any acquisition of land of 
which possession has not been taken. 
Admittedly possession of the plots Nos. 
283, 284 and 285 had not been taken 
when the notification dated 27th July, 
1970, was issued. It was urged that the 
effect of this notification was that the 
Government had withdrawn from the 
acquisition. In our opinion, the submis- 
sion is misconceived. Withdrawal from 
the acquisition would have taken place 
if the notification under Section 4 had 
also been amended, so as to exclude the 
three plots in dispute. On 27th July, 
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1970, the position was that these plots 
were included in the notification under 
Section 4 (1) and the report under S. 5-A 
had, after considering the objections of 
the appellant in regard to these three 
plots also, made the requisite recom- 
mendations with respect -to them. But 
the Government had not issued a notifi- 
cation under Section 6 in respect of these 
three plots. The effect of the notifica- 
tion dated 27th July, 1970. is to delete 
these plots from the notification dated 
13th November, 1969, under Section 6.. 


Thus the 13th November, 1969 notifi- 
cation would henceforth be read as not 
including these ‘plots. That is why on 
28th July, 1970, the Government issued 
a fresh notification under Section 6 mak- 
ing the requisite declaration with respect 
to these three plots which had been omit- 
ted from the earlier notification under 
Section 6. Section 6 as it stood after its 
amendment by. the Amending -Act 13 of 
1967 permitted the State Government to 
issue more than one notification under 
Section 6. In this situation it cannot be 
held that the State Government: with- 
drew from the acquisition proceedings. 
All that can be said is that these three 
plots were for some reason deleted from 
the notification under Section 6 with the 
result that there was no declaration with 
respect to these three plots by the 
notification: dated 13th November, 1969 
or till 28th July, 1970 when the requi- 
site notification. under Section 6 was 
issued. The decisions relied on by learn- 
ed oue are not helpful. In Brij Nath 
v. U. P.: Govt., AIR 1953, All 182 the 
Copan: had- withdrawn the notiñ- 
cation . under Section 4 itself.. It was 
held that thereafter the Government had 
to restart acquisition proceedings from 
ae ing with. respect to the same 


4.. In Harihara Prasad v, Jagan- 
nadham, AIR 1955 Andhra 184 it was 
beld that the mere withdrawal of a notifi- 
cation under Section 4 does not amount 
to a decision on objections raised under 
Section 5-A in- favour of the applicant 
whose land is sought to be acquired. The 
Government is entitled to reconsider its 
previous decision withdrawing the- ear- 
lier notification under Section 4 and re- 
start acquisition proceedings with respect 
to the same land. This would show that 
even the withdrawal. of a notification 
under Section 4.does not mean that the 
objections under Section 5-A have been 
upheld. The Government is free to re- 
start the proceedings. This decision is 
not an authority for the proposition -that 
exemption of some land from the notifi- 
cation under Section 6 amounts to with- 
drawal from the acquisition, . 

5. Actually. the decision of the Cal- 
cutta High Court in H. N. 
Land Acquisition - Collector, 
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Biswas v. First, 
(1965) 69. 


ALE 


Cal WN 280 would suggest that und 

cumstances prevalling in the presen 
case the Government can continue the 
acquisition proceedings by issuing a fre 
notification under Section 6 itself. We 
S no merit in this submission. . 


It was next urged that the 
State’ Government had not applied its 
mind to the facts and therefore its deci- 
sion to acquire the land in dispute was 
arbitrary and this aspect was justiciable 
by this Court in vlew of the decision of 
the Supreme Court in Raja Anand V 
State of U. P., AIR 1967 SC 1081. There 
are no allegations to this effect. - The 
point- has not been established at all by, 
evidence, The notification clearly recit- 
ed that the Governor had taken into con 
sideration the report under S. 5-A and 


that he considered the-land to be fit for 


acquisition for the purposes mentioned in 
the notification. Further, the counter 
affidavit clearly averred that the- State 
Government applied its mind to the ob-. 
jectidns raised by the petitioner. On this 
material it cannot be. said that it has 
been established as a fact that the State 
Government did not apply its mind to the 
relevant material. The fact that some 
other lend in the vicinity.may be more 
suitable for acquisition is a matter of 
opinion which question is not justiciabl 

in Courts.” 


7. If was then urged that ‘the 
proceedings under Section 5-A were 
vitiated for lack of grant of an opportu 
nity of hearing to the appellant. It is 
admitted that notices 
were issued and served 


under. Section 4 
on the-appellant 


‘and that the appellant appeared and fil- 
ed objections. 


In paragraph 12 of the 
writ petition it was stated that the au- 
thoritles did not pay any heed ‘to the 
objections filed by the petitioner and 
without giving an opportunity of being 
heard, an ex parte decision was arrived 
at. This has been controverted in the 
counter affidavit where it has been stated 
that the objectors who appeared in sup- 
pori of the objections were heard and 

cal inspection was also made in the 
presence of the objectors before the sub- 
mission of the report under Section 5-A, 
In the rejoinder nothing specific has been 
said. There is no allegation that the ap- 
pellant was not given notice of the date 
of hearing or that he appeared on that 
day and yet he was not heard. It may 
be that in spite of notice the appellant 
himself did not appear before the Land 
Acquisition Officer on the date fixed for 
hearing. Moreover, the learned -single 
Judge had summoned the record and was 
satisfied ‘that there was no substance in 
this allegation. We have no raaton 
in aes this point. > 


In the-end learned aa sub- 
ae that in view of Section 199 of the 
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Zamindari Abolition Act, the acquisition 
of the appellants’ land was illegal. 
Under Section 199 it is provided that no 
bhumidhar shall be liable to ejectment 
In this connection Section 189 (b) is re- 
levant. It provides for extinction of the 
interest of a umidhar. The interest 
of a bhumidhar in a holding extinguishes 
when the land comprised in the holding 
has been acquired under any Jaw for the 
time being in foree relating to the ac- 
quisition of land. Thus Section 199 is 
clearly subject to Section 189 and it can- 
not be said that the effect of Section 199 
ig that the holding of a bhumidhbar can- 
not be acquired under any law relating 
to the acquisition of land, like the Land 
Acquisition Act. It was urged that the ef- 
fect of ejectment is extinguishment of 
rights, vide Nihal Singh v. Board of Re- 
venue, 1963 RD 167. We have no quar- 
rel with this proposition, but this extin- 
_ jguishment is expressly provided by Sec- 
tion 189 (b). Thus Section 199 cannot 
be held as extending a protection against 
extinguishment of rights by acquisition 
of land under the Land Acquisition Act. 
To the same effect is the decision in 
V. P. N. Singh v. State of U. P., 1967 
All WR (HC) 107. 

9. In the result the appeal fails 
and is accordingly dismissed with costs. 


Appeal dismissed, 
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GUR SHARAN LAL AND 
T. S. MISRA, JJ. 

Dr. (Miss) Meena Mukerji, Peti- 
tioner v. The Chancellor, Allahabad Uni- 
versity and others. Opposite Parties. 

Civil Misc. Writ No. 1834 of 1971, D/- 
3-11-1971. ; 

(A) Constitution of India, Art. 226 — 
Certiorari, writ of — When can issue 
against decision of a statutory authority 
like the Chancellor of a University. 

The High Court will quash the deci- 
sion of the Chancellor whose decision has 
been made final by Section 42 of the 
Allahabad University Act, 1921, only if 
the decision is found to contain any 
manifest error of law or to be otherwise 
manifestly unjust. (Para 8) 

(B) Allahabad University Act (U. P. 
Act 3 of 1921), S. 42 — Jurisdiction of 
Chancellor to set aside resolution of Ex- 
ecutive Council. 

Where the Executive Councu of the 
University had passed a resolution that 
a seniormost whole-time teacher of a 
Department in a constituent college shall 
be considered the head of the Department. 
jt was held that the resolution was beyond 
the powers of the Executive Council 


LO/BP/G103/71/KSB 





Meena Mukerji v. Allahabad University: 


All, 381 


under the Act and the Statutes and, 
therefore, the Chancellor in setting aside 
that resolution and the consequential 
order of the Dean appointing the peti- 
tioner as the Head of the Departmen? 
had not committed any error of law in 
the exercise of his jurisdiction under 
Section 42, (Para 15} 


(C) Allahabad University Act (U. P. 
Act 3 of 1921 as amended in 1961), S. 21 
(1) @ — Powers of Executive Council — 
Executive Council cannot by itself and 
by a resolution lay down new qualifica- 
tion for being Head of Department in a 
constituent College, (Para 15) 


In the absence of anything in the 
Act to regulate appointment of Heads of 
Departments in constituent Colleges, Ex- 
ecutive Council of University by itself 
and by. a resolution cannot lay down that 
in a constituent college, only the senior- 
most whole time teacher of a department? 
shall be the Head of the department. 
Laying down a qualification of being a 
whole time teacher is departing from ex- 
isting scheme of the Act and Statutes 
which do not require any such qualifica~ 
tion for teachers of the University. It 
means adding to them and amounts to 
usurping indirectly power of making 
Statutes which belongs to the University 
Court. Executive Council cannot do so. 

(Para 15) 


(D) Allahabad University Act (U. P. 
Act 3 of 1921 as amended in 1961), S. 24 
(6) — First part of S. 24 (6) applies to 
constituent colleges, (Para 13) 

The first part of Section 24 (6) lays 
down that there shall be a Head in each 
department of teaching who shall be res- 
ponsible to the Dean for organisation of 
teaching in the department. The second 
part lays down that the senior most 
teacher of the University shall be the 
Head of department. Section 17 (1) (ix) 
and Statutes 79-A and 69 make it obli- 
gatory for there being a Head in each 
department of teaching in M, L. N, Col- 
lege, a constituent college maintained by 
the State Government. Hence the first 
part applies to the College. (The ques- 
tion whether second part of S. 24 (6) ap- 
plies to M. L. N, Medical College or not, 
is left undecided as unnecessary for deci- 
sion in the case), (Para 13) 

(E) Allahabad University Act (U. P. 
Act 3 of 1921 as amended in 1961), S. 24 
(6) — Qualification for Head of Depart- 
ment — Need not be whole time teacher. 

(Parag 13, 14) 

Section 24 (6) does not contain the 
word ‘whole-time’ before the word ‘tea- 
cher’ and it does not therefore restrict 
the holding of office of Head of depart- 
ment to whole time teachers onky. The 
Act and Statutes do not expressly or im- 
pliedly require that only a whole time 
teacher can be Head of department A 
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senior-most teacher fulfils the require- 
ment of S. 24 (6). (Paras 13, 14) 


(F) Constitution of India, Art, 162 — 
Executive power of State Government — 
No power to designate any teacher as 
head of Department in a_ constituent 
College — (X-Ref:— Allahabad Univer- 
sity Act (U. P. Act 3 of 1921), S. 24 (6)). 


As to who is to be recognised as Head 
of the Department in a constituent college 
is an affair of the University, to be deter- 
mined on the basis of the Act and the 
Statutes. In the absence of any provision 
in the Statutes on the subject, the senior- 
most teacher in a Department in a con- 
stituent college will be the Head of the 
Department having regard to the scheme 
of the Act, and the Government cannot 
be regarded as having the power to desi- 
gnate a teacher as Head of a Department 
at its sweet-will for the purposes of the 
Act. (Para 16) 


S. N. Kackkar and Ashok Mohiley, 
for Petitioner; G. P. Singh, Lalji Sinha, 
R. S. Dhawan and Standing Counsel, for 
Opposite Parties. 


G. S. LAL, J.:— This writ petition 
relates to a matter requiring the inter- 
pretation of the Allahabad University Act 
and the Statutes thereunder. The facts 
leading to the filing of this writ petition 
are briefly given below. 


2. Before the aeraneinene. of the 
Allahabad University Act. 1921 in 1961 
by means of the U, P, Universities Act, 
1961 (Act No. 13 of 1961), the University 
was providing the teaching necessary for 
admission to its various degrees. It had 
also recognized certain institutions as 
authorised to provide such teaching. These 
were privately run colleges and were 
known under the Act as ‘associated col- 
leges. The State Government intended 
to start and run an engineering college 
and a medical college at Allahabad 
and to secure to the students there- 
of degrees in engineering and medi- 
Cine of the Allahabad University. The 
Allahabad University Act (hereinafter re- 
ferred to as ‘the Act’) was therefore am- 
ended by the amending Act of 1961 afore- 
said to make all necessary provision in 
this connection and a new class of institu- 
tions known as “Constituent Colleges” was 
introduced in the Act. According to the 
newly introduced clause (aaa) in Sec- 
tion 2, “Constituent College” means an 

institution maintained by the University 
or by the State Government and autho- 
rised to conduct all the teaching neces- 
sary for admission to a degree of the 
University. After the amendment of the 
Act in 1961 and in pursuance of the ob- 
ject of the amendment. the Faculties of 
Medicine and Engineering were added to 
the Faculties of the University in statute 
No. 75 framed in pursuance of Section 24 
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of the Act which provides that the Uni- 
versity shall include such Faculties as 
may be prescribed by the Statutes. 
Statute No, 80 lays down the Departments 
comprised in the various Faculties. In 
the Faculty of Medicine 15 departments 
are shown in clause (e) of Statute 80 and 
these include, at serial No. 11. the Depart- 
ment of Obstetrics and Gynaecology. Sec- 
tion 36-A of the Act provides for Asso- 
ciated Colleges of the University being 
named by the Statutes. Section 36-AA 
newly added in the Act in 1961, provides 
for Constituent Colleges of the University 
being named by the Statutes. Statute 
145-A framed in pursuance of S. 36-AA 
named only Moti Lal Nehru Medical Col- 
lege as a Constituent College. It is not 
in controversy that it is a Constituent 
College maintained by the State Govern- 
ment and not by the University. In the 
list of Associated Colleges named by 


“Statute No. 146 the Motilal Nehru College . 


of Engineering Allahabad was added. Thus 
this College, started by the State Gov- 
ernment, was made only an Associated 
College, 


3. There was running at Alaha- 
bad the Kamla Nehru Memorial Hospital 
maintained and managed by a Society 
known as Kamla Nehru Memorial Trust. 
It was already receiving a recurring grant 
in aid amounting to Rs. 1,05,000/- per 
annum from the State Government. Its 
Superintendent was Dr. Mrs. Vatsala 
Samant who is opposite party No. 2 in 


‘the writ petition. For providing teaching 


in the Department of Obstetrics and 
Gynaecology a female hospital was need- 
ed. The State Government made an ar- 
rangement with the Kamla Nehru Memo- 
rial Trust.- The said arrangement is to 
be found embodied in Annexure A to the 
representation made by Dr. Mrs. Samant 
to the Chancellor, Allahabad University, 
under Section 42 of the Act. A copy of 
the representation is Annexure 1 to the 
writ petition, Annexure A to Annexure 1 
shows that with effect from February 1, 
1964, 75 general beds out of the then 
existing beds of the K. N. M. Hospital 
were to be utilised for teaching the sub- 
ject of Obstetrics and Gynaecology to the 
students of Moti Lal Nehru Medical 
College. They were to be maintained out 
of Government grant. For that purpose 
the State Government sanctioned a fur- 
ther recurring grant-in-aid amounting to 
Rs. 25,000/- for a period of two months 
only in the first instance. that is to say, 
for February and March, 1964. A fur- 
ther grant of Rs, 920/- (recurring) was 
sanctioned for the said two months. This 
was for payment of honorarium to Dr. 
Samant at Rs. 250/- per month and to her 
Assistant Doctor at Rs. 150/- per month 
for two months and Rs. 120/- for the in~ 
stallation of a telephone. A non-recur~ 
ring grant of Rs. 1,96,600/~ was also made 
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to provide for a 
residential quarters, etc. It was pro- 
vided that the administration of the 
aforesaid 75 beds would continue to be 
vested in the Trust. Those 75 beds would 
be divided into two units. One unit 
would be put in the charge of the Medi- 
cal Superintendent of the K., N. M. Hospi- 
tal who would be assisted in that work 
by her assistant doctor and the other unit 
would be under the charge of the whole- 
time Professor of Obstetrics and Gynaeco- 
logy appointed by the State Government 
who would be assisted by a Reader or a 
Lecturer. It was further provided that 
the then existing Superintendent of the 
K. N. M. Hospital, Dr. Vatsala Samant, 
would be designated as ‘Honorary Pro- 
fessor and Head of the Department of 
Obstetrics and Gynaecology’ and her as- 
sistant doctor as ‘Honorary Lecturer in 
Obstetrics and Gynaecology’ and they 
would be paid an honorarium of Rs, 250/- 
per month and Rs, 100/- per month res- 
pectively from the  grant-in-aid to be 
given to the K, N. M. Trust. The hospi- 
tal would remain under the overall charge 
of the Medical Superintendent as before 
but in her absence the whole-time Pro- 
fessor of Obstetrics and Gynaecology at 
the Moti Lal Nehru Medical College would 
act as Medical Superintendent. Actually 
no whole-time Professor of Obstetrics and 
Gynaecology was appointed in the Moti 
Lal Nehru Medical College before March, 
1968. 
the petitioner Dr. (Miss) Meena Mukerji 
was appointed as the whole-time Pro- 
fessor of Obstetrics and Gynaecology in 
the said College. 


4. Sub-section (6) of S, 24 of the 
Act provides that there shall be a Head 
in each Department of teaching who shall 
be responsible to the Dean for the organi- 
sation of the teaching in the Department. 
Dr. Samant being the only Professor in 
the Department of Obstetrics and 
Gynaecology, she acted as the Head of 
the Department for all purposes under 
the Act and the Statutes. As to the Dean 
of the Faculty of Medicine it was provid- 
ed by Statute 23-A that the office of the 
Dean in the Faculty of Medicine shall be 
held ex-officio by the Principal of Moti 
Lal Nehru Medical College and in the 
absence of the Principal, the senior-most 
Professor of the College would act as the 
Dean. Dr. Samant continued to act as 


large size lift, 


Head of the Department of Obstetrics and’ 


Gynaecology after the petitioner joined 
as Professor in that Department. Dr. 
Samant got from the K. N. M. Trust an 
extension in service in the year 1967-68 
to continue beyond: the age of 58 years. 
The Trust granted her yet another exten- 
sion beyond the age of 60 years in Janu- 
ary, 1970. The petitioner who, according 
to paragraph 13 of the writ petition, had 
put up with the unsatisfactory position 
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of Dr. Samant continuing to act as Head 
of the Department even after the peti- 
tioner had joined as whole-time Profes- 
sor in the Department, in the hope that 
“the deprivation of her lawful rights to 
be the Head of the Department was short- 
ly going to end”, made a representa- 
tion to the Vice-Chancellor of the Allaha- 
bad University when the second exten- 
sion was granted to Dr. Samant by the 
K. N. M. Trust. The representation was 
to the effect that she should be designat- 
ed as Head of the Department, being a 
whole-time Professor in the subject. A 
copy of the representation is Annexure B 
to Annexure 1 (the representation of Dr. 
(Mrs.) Samant to the Chancellor). The 
representation was forwarded by the 
Dean of the Faculty of Medicine (that is 
to say. the Principal of Moti Lal Nehru 
Medical College) to the Vice-Chancellor 
in January. 1970. the forwarding letter 
being Annexure C to Annexure 1. On the 
representation being placed before the 
Executive Council of the University, the 
Executive Council passed on 27-2-1970 a 
resolution in the following words:— 


“Resolved that a senior most whole- 
time teacher of a Department in a con- 
stituent college shall be considered the 
Head of the Department”. 


In pursuance of the said resolution the 
Dean of the Faculty of Medicine inform- 
ed Dr. (Mrs.) Samant that in view of the 
resolution passed by the University the 
petitioner would be considered Head of 
the Department of Obstetrics and 
Gynaecology for the purposes of Uni- 
versity work, she being the senior most 
whole-time teacher of that Department. 


5. In view of the resolution and 
the information given by the Dean as 
aforesaid, Dr. (Mrs.) Samant filed writ 
petition No. 950 of 1970 in this Court 
which was admitted on 5-3-1970. The 
Allahabad University, Dr. Pritam Dass, 
Dean of Faculty of Medicine, Dr. (Miss) 
Meena Mukerji and the Executive Coun- 
cil of the University were impleaded as 
opposite parties Nos. 1 to 4. At the in- 
stance of the learned Single Judge, 
Hon’ble T, Ramabhadran, J. before whom 
the writ petition came up for hearing, 
the State of Uttar Pradesh was also im- 
pleaded later as opposite party No. 5, At 
the time of the admission of the writ 
petition the operation of the resolution 
of the Executive Council was also got 
stayed by the Court. The writ petition 
was however dismissed on 16-10-1970 by 
the aforesaid learned Single Judge. 


Dr. Mrs.) Samant filed special appeal 
No. 864 of 1970 against the dismissal of 
her writ petition but she could not get a 
stay order in the special appeal in res- 
pect of the operation of the resolution. 
The special appeal came before a Bench 
On 10-11-1970 for final hearing. Hearing 
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was continued on 11-11-1970. Since Dr. 
(Mrs.) Samant had not availed of the 
remedy under Section 42 of the Act, that 
fact was being pleaded on behalf of the 
present petitioner as a bar to the enter- 
tainability of the writ petition. On behalf 
of Dr. Samant, time was asked for from 
the Court to enable her to make a re- 
presentation to the Chancellor under Sec- 
tion 42 of the Act. Time was granted by 
the Bench, whereafter Dr. (Mrs.) Samant 
made a representation (as per Annexure 1 
to the writ petition) to the Chancellor. 
A copy of the order of the Bench is 
Annexure D to Annexure 1. The Chan- 
cellor passed some stay order and Dr. 
(Mrs.) Samant was then allowed to act 
as if she was the Head of the Depart- 
ment, Dr. (Miss) Meena Mukerji filed 
a reply to Dr. Samant’s representation to 
the Chancellor, copy of which is An- 
nexure 3 to the writ petition. The 
Chancellor then passed on 7-3-1971 an 
order (copy is Annexure 4 to the writ 
petition) allowing the representation of 
Dr. (Mrs.) Samant and setting aside the 
decision of the University contained in the 
aforesaid resolution of the Executive 
Council, as also the order of the Dean 
passed as a consequence to that resolu- 
tion, holding that the resolution was be- 
yond the powers conferred on the Execu- 
tive Council and on the Dean under the 
Act and the Statutes and Ordinances 
made under the Act. It was in conse- 
quence of the said order of the Chancel- 
for that the writ petition under Judgment 
was filed by Dr. (Miss) Meena Mukerji 
on 21-3-1971, setting out the relevant 
facts mentioned above and praying for 
the quashing of the order of the Chancel- 
lor by the issue of a writ in the nature 
of certiorari and also praying for the 
issue of a suitable order or direction in 
the nature of mandamus commanding the 
respondents not to give effect to the 
Chancellor's order and to treat the peti- 
tioner as Head of the Department of Ob- 
stetrics and Gynaecology in the Moti Lal 
Nebru Medical College. She impleaded 
the Chancellor of the University. Dr. 
Mrs.) V. Samant, The University of 
Allahabad and Dr. Pritam Dass. Dean of 
the Faculty of Medicine, as opposite par- 
fies 1 to 4, 


6. The writ petition has been con- 
tested by Dr, (Mrs.)} Samant who has filed 
a counter-affidavit. Another counter-affi- 
davit has been filed on behalf of the Unf- 
versity by the Registrar thereof, but the 
counter-affidavit supports the stand taken 
by the petitioner against the order of the 

- Chancellor. The petitioner filed a re- 
floinder affidavit, 


T: We have heard Sri S. N. Kackker 
for the petitioner, Sri S. C. Khare for 
Dr. (Mrs.) Samant. and Sri G. P, Singh 
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for the Allahabad University. The special 
appeal has also been listed before us for 
hearing. Therein a request has been 
made on behalf of the appellant Dr. (Mrs.) 
Samant that in view of the relief which 
she has been able to secure from the 
Chancellor, she may be allowed to with- 
draw the writ petition and the appeal. 
This request has been opposed by the 
learned counsel appearing for Dr. (Miss) 
Meena Mukerji but it has been agreed 
that in case the writ petition is not allow- 
ed to be withdrawn the arguments ad- 
dressed on the writ petition should also 
be taken to be the arguments for the 
purposes of the special appeal. We pro- 
pose to pass a separate order in the 
special appeal. 


8. The order of the Chancellor 
impugned in the writ petition has been 
made under Section 42 of the Act. That 
section provides that if any question arises 
whether any person has been duly elect- 
ed or appointed as, or is entitled to be, a 
member of any authority or other body 
of the University, or whether any deci- 
sion of the University or any Authority 
thereof is in conformity with that Act, 
the Statutes and the Ordinances, the 
matter shall be referred to the Chancel- 
lor whose decision therein shall be final 
In this case Dr. (Mrs.) Samant raised a 
question before the Chancellor whether 
the resolution of the Executive Council 
passed on 27-2-1970, which affected her 
adversely. was in conformity with the Act 
and the Statutes and the Chancellor has 
found the resolution to be without juris- 
diction and has set aside the resolution and 
the consequent order of the Dean of the 
Faculty of Medicine dated 28-2-1970. It 
is not in dispute that the Chancellor has 
exercised the jurisdiction vested in him 
under the Act. The challenge is to the 
correctness of the decision. It is obvious 
that under Art. 226 of the Constitution 
this Court will quash the decision of the 
Chancellor only if the decision is found 
to contain any manifest error of law or 
to be otherwise manifestly unjust, 


9. The resasoning of the Chancel- 
lor in holding that the resolution was 
beyond the powers conferred on the Ex- 
ecutive Council is that the Act observes 
a distinctlon between a constituent college 
maintained by the University and the 
‘constituent college maintained by Gov- 
ernment; that in respect of the latter the 
Government is fully competent to lay 
down the terms and conditions of service 
of teachers that it chooses to employ sub- 
ject, of course. to any statutory restric- 
tions in this behalf; that the University 
is a corporate body and its powers have 
to be strictly construed; that no statutes 
relating to the constituent colleges main- 
tained by the Government have been made 
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so far and the Statutes carrying the head- 
ing “Seniority of the teachers of the Uni- 
versity” have no application to teachers 
of constituent colleges maintained by the 
Government. The further argument is 
that the expression “teachers of the Uni- 
versity” bas been defined in the Act and 
it cannot include teachers in a constituent 
college not maintained by the University 
and so sub-section (6) of S. 24 of the Act 
is not applicable to Heads of Departments 
of the constituent college maintained by 
the Government and that accordingly, in 
the absence of any specific provision of 
the Act, the Statutes or Ordinances to 
control or override the Government’s ex- 
ecutive power under Art, 162 of the Con- 
stitution or its power as an employer, the 
decision of the Executlve Council must 
be held to be without jurisdiction. 


10. Contrary to the above reason- 
Ing the contention on bebalf of the peti- 
fdoner is that Section 24 (6) of the Act 
is applicable to all Heads of Departments 
whether in the University or in a con- 
stituent college and under that provision 
the senior-most teacher in a Department 
is to be the Head of the Department. 
Since the Act and the Statutes do not 
contemplate there being Honorary Pro- 
fessors holding any office or there being 
other than whole-time Professors, the 
question as to who is the senior-most 
teacher is to be determined with refer- 
ence only to whole-time teachers. A fur- 
ther contention is that the Faculties, 
Academic Council and other authorities 
are all of the University and Heads of 
the Departments are constituents thereof 
and it is therefore the University which 
can decide without the intervention of 
the State Government as to who will be 
recognized as the Head of a particular 
department for the purposes of being a 
member of the concerned Faculty, etc. 
Tt is finally urged that even if S. 24 (6) 
does not apply to heads of departments 
in a constituent college maintained by the 
Government, the Executive Council was 
competent under Section 21 (i) of the Act 
to pass a resolution of the kind which was 
passed on 27-2-1970 and which has been 
set aside by the Chancellor. It is to be 
examined whether these contentions have 
substance. 


11. It is not In controversy that 
Dr. (Mrs.) Samant is a wholly Honorary 
Professor in the Moti Lal Nehru Medical 
College. Even the honorarium of Rupees 
250/- which she gets for this extra work 
is not received by her from the Govern- 
ment. As is her own case. she gets it 
from the Kamla Nehru Memorial Trust 
of which she is an employee. It is a 
different matter that the State Govern- 
ment includes in its grant-in-aid to. the 
Trust a sum equivalent to the honorarium 
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which the Trust pays to Dr. (Mrs.) Samant 
and. a junior doctor who assists her. 
There is some controversy as to whether 
Dr. (Mrs.) Samant is a whole-time Pro- 
fessor or not. She claims to be so. But 
it is obvious that she is not a whole-time 
professor in the Medical College, She 
is a whole-time employee of the Trust 
and works as a doctor and Superintend- 
ent of the K. N. M. Hospital. The teach- 
ing work which she does in the Medical 
eee is a part-time honorary job per- 

tted by the Trust to be performed by 
her: It may be noted at this place that 
for the purposes of this case the fact of 
Dr. (Mrs.) Samant being an Honorary 
Professor is not material since the Execu- 
tive Council’s resolution does not deal 
with that matter. What is material in 
giving effect to that resolution is that she 
is not a whole-time Professor. In the 
course of the arguments reference was 
no doubt made by the learned counsel 
for the petitioner to the classification of 
teachers of the University contained in 
Statutes 122 and 123 and it was pointed 
out that these statutes do not contem- 
plate the appointment of Honorary Pro- 
fessors except Honorary Emeritus Pro- 
fessors for work mentioned in Item (II) 
of clause (2) of Statute 123. with the 
qualification that such Professors shall 
not be eligible to hold any office. Apart 
from the fact that those Statutes relate 
to ‘teachers of the University’ and not to 
teachers of a constituent college main- 
tained by the State Government, it is to 
be noted that the scope of the writ peti- 
tion is limited to a consideration of the 
validity of the order of the Chancellor 
setting aside the resolution of the Ex- 
ecutive Council to the effect that the 
senior-most whole-time teacher of a 
Department in a constituent college shall 
be the Head of that Department. The 
resolution does not rule out an honorary 
teacher from being the Head of a Depart- 
ment in a constituent college but requires 
him to be a whole-time teacher. What 
is therefore needed to be considered is 
whether the Executive Council had the 
jurisdiction and power to lay down by 
resolution that requirement in regard to 
the Heads of Departments in a constituent 
college. 


12. It has been asserted in the writ 
petition that it was within the jurisdic- 
tion of the University to decide as to who 
would be the Head of a particular Depart- 
ment in a Faculty of the University and 
the Government had no say in the matter; 
that at any rate clause (j) of Section 21 
authorised the Executive Council to deter- 
mine as to who would be the Head of a 
Department in a constituent college; and, 
in any case, the Executive Council could 
pass a resolution on the pattern which is 
contained in Section 24 (6) of the Act. 
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The aforesaid provisions are reproduced for convenience :— 


“21 
Powers and duties of the 
Executive Council 


Te 


The Faculties, 


aa ` 


It cannot be denied that If any question 


arises as to who is the Head of a Depart- 
ment in any Faculty of the University the 
matter can be considered and decided by 
the Executive Council under S. 21 (1) (1) 
of the Act (reproduced above). But the 
decision must be in accordance with the 
provisions of the Act, the Statutes and 
the Ordinances. The argument of the 
learned counsel for the petitioner is that 
the Act and the Statutes at least implied- 
ly lay down that whole-time teachers 
alone can be Heads of Departments and 
primarily the resolution of the Executive 
Council is only a clarification of that 
position. The alternative argument is 
that on a matter on which the Act or the 


san Subject to the provisions of this 

Act and the Statutes, the Executive 

Council shall have the following 
oe and duties, namely— 


wee cece ccc censasnaeeneneces 


i) to regulate and determine all mattere 
concerning the University in accord- 
ance with this Act, the Statutes 
and the Ordinances and to exercise 
such other powers as may be con- 
ferred or imposed on it by this Act 
and the Statutes. 


weneescccoess eoeneenocce 


(1) The University shall include such 

Faculties as may be prescribed by. 
. the Statutes, 

(2) Each Faculty shall comprise such 
Departments of teaching as may be 
prescribed by the Statutes. Sub- 
jects of study shall be assigned to 
various Departments by the Ordin- 

_ ances, 

(3) There shall be a Board of each 
Faculty the constitutions and powers 
of which shall be prescribed by the 
Statutes, : 

(4) There shall be a Dean of each 
Faculty who shall be chosen in such 
manner and for such period as may 
be prescribed by the Statutes. 

(5) The Dean shall be the Chairman of 
the Board of the Faculty and be resa 
ponsible for the due observance of 
the Statutes, Ordinances and Regu- 
lations relating to the Faculty. He 
shall be further responsible for the 
organisation and conduct of- the 
teaching and research work of the 
Departments comprised in the 
Faculty. 


’ (6) There shall be a Head in “each 


Department of teaching who shall 
be responsible to the Dean for the 
organisation of the teaching in the 
Department, The senior-most tea- 
cher of the University in the Depart- 
ment shall be the head of the 
Department”. a 


Statutes have not made provision, the 
Executive Council could lay down as to 
how that matter would be regulated, 
13. It is in connection with the 
first part of the aforesaid argument that 
reliance is placed upon Section 24 (6) of 
the Act ‘and Statute No. 217 which con« 
fers power on the Executive Council to 
decide cases of doubt regarding seniority. 
Section 24 of the Act quoted above de 
with Faculties and as part of what it lays 
down in regard to the Faculties. there is 
the provision in sub-section (6) consist- 
ing of two parts. The first part -lays 
down that there shall be a Head in each 
Department of teaching who shall be 
responsible to the Dean for the organisa- 
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tion of the teaching in the Department. 
The second part lays down that the 
senior-most teacher of the University 
shall be the Head of the Department. It 
would look idle to contend that sub- 
section (6) of S. 24 does not apply at all 
to constituent colleges. In the case of a 
Faculty like the Faculty of Medicine in 
which teaching is imparted only in a con- 
stituent college, there must be a Head 
in each Department in the College, for 
a perusal of clause (ix) of S. 17 (1) will 
show that the Act specifically contem- 
plates there being Heads of Departments 
of teaching in the constituent colleges as 
well. The Statutes also contemplate there 
being Heads of Departments in Moti Lal 
Nehru Medical College. For example, 
Statute 79-A provides for the composition 
of the Board of Faculty of Medicine and 
along with others all Heads of Depart- 
ments in the Moti Lal Nehru Medical 
College will constitute the Faculty. 
Similarly under Statute 69. the Acade- 
mic Council shall include all Heads of 
Departments of Moti Lal Nehru Medical 
College amongst others. These provi- 
sions make it obligatory for there being 
a Head in each Department of teaching 
in the Moti Lal Nehru Medical College. 
There is no reason why the first part of 
Section 24 (6) be not held to apply to 
the Moti Lal Nehru Medical College as 
well. As to the second part, no doubt, 
the matter is open to controversy. for 
the expression “teacher of the Univer- 
sity” has been defined in Section 2 of the 
Act upon its amendment in 1961. That 
expression does not include teachers in a 
constituent college maintained by the 
Government. The contention on behalf 
of the petitioner is that as the opening 
words of sub-section (2) show, the expres- 
sions defined will have the meanings 
given to them in the section unless there 
is anyhing repugnant in the subject or 
context. The argument of the learned 
counsel for the petitioner is that the ex- 
pression “teacher of the University” in 
Section 24 (6) should be given a general 
meaning and not that given in the defini- 
tion because unless that is done. there 
will be no provision for determining the 
Head of the Department in a constituent 
college not maintained by the University. 
In other words, the contention is that out 
of necessity the meaning given in the 
definition is excluded. It is also open to 
argue that the word “teacher” should by 
itself be given the meaning contained in 
the definition of ‘Teacher’ in clause (h) 
of Section 2. -Teacher’ there means a 
person employed by the University. a 
College, an Associated College, a Con- 
stituent College or a hostel, for giving 
Instructions or guiding or conducting re- 
search in any subject of the courses of 
study taught therein. The words “of the 
University”, it may be suggested, should 
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be taken to relate to the college, associat- 
ed college, constituent college or hostel 
under the University. It has been fur- 
ther argued that in any case by analogy 
the provision in the second part of Sec- 
tion 24 (6) will apply to the Moti Lal 
Nehru Medical College. We however 
find that nothing turns upon the answer 
to the question whether the said second 
part applies to the Moti Lal Nehru Medi- 
cal College or not. for that second part 
lays down nothing more than that the 
senior-most teacher of the University in 
the Department shall be the Head of the 
Department. By itself this second part 
can Taise no doubt about Dr. (Mrs.} 
Samant being the Head of the Depart- 
ment, being senior to the petitioner. It 
is not the case of the petitioner that she 
is the senior-most teacher in the Depart- 
ment of Obstetrics and Gynaecology even 
if her qualification of being a whole-time 
teacher is not taken into account. In 
any case, the impugned resolution has 
neither the effect of laying down that the 
petitioner is in seniority the senior-most 
teacher in that Department of the Medi- 
cal College nor does it purport to have 
been passed in exercise of the power 
conferred by Statute 217 referred to 
above. It is the word “whole-time” in 
the resolution on account of which Dr. 
(Mrs.) Samant became disentitled to con- 
tinue as Head of the Department and the 
petitioner was asked to act as the Head 
of the Department of Obstetrics and 
Gynaecology being the only whole-time 
Professor in the Department. It may be 
noted that in her representation to the 
University (See Annexure to An- 
nexure 1 to the writ petition) the peti- 
tioner had not claimed to be senior as 
professor to Dr. (Mrs.) Samant. Her claim 
to be regarded as the Head of the Depart- 
ment was based an her position of being 
a whole-time Professor and greater teach- 
ing experience outside Moti Lal Nehru 
Medical College and greater qualifications. 
Section 24 (6) does not make use of the 
word “whole-time” before the word 
‘teacher’ and it does not therefore res- 
trict the holding of the office of the Head 
of a Department to whole-time teachers 
only. 


14. On the point whether there is 
otherwise any implied provision in the 
Act for only whole-time teachers being 
Heads of Departments, the learned coun- 
sel for the petitioner could point out no 
provision in the Act itself which would 
convey the existence of that qualifica- 
tion. Section 29 which deals with tea- 
chers does not itself require the appoint- 
ment of only whole-time teachers or the 
holding of the office of Head of Depart- 
ment by only whole-time teachers, Com- 
ing to the Statutes, Statute 123 permits 
appointment of part-time teachers. 
Though the Statute prohibits Honorary. 
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Emeritus Professorg from holding any 
office, it does not lay down any such pro- 
hibition in the case of part-time teachers. 
Thus the Act and the Statutes do not ex- 
pressly or impliedly require that only a 
whole-time teacher can be the Head of a 
Department. In this situation it can very 
well be argued on behalf of Dr. (Mrs.} 
Samant that the State Government could 
designate her as Head of the Department 
of Obstetrics and Gynaecology since she 
was then the only Professor in the 
Department and it was necessary that 
there should be a Head of that Depart- 
ment to meet the requirements of the Act 
and the Statutes, there being. no provision 
in the Act or the Statutes at the time of 
her appointment or even upto the time 
before the passing of the resolution to 
indicate as to who would be the Head of 
each Department in the Moti Lal Nehru 
Medical College. Even stipposing Sec- 
tion 24 (6) applies in. full either in itself 
or by analogy, it can very well be argued 
on her behalf that she Is senior to the 


petitioner, having been appointed in 1964. 


when the petitioner was appointed only 
in 1968, and thus she fulfils the require- 
ments of Section 24 (6), 


15. The last point to be consider- 
ed is whether the Executive Council could 
by itself and by resolution lay down that 
in a constituent college only the senior- 
most whole-time teacher of a Department 
shall be considered the Head of the 
Department. The learned counsel for the 
petitioner has, as mentioned earlier, relied 
upon: clause (j) of Section 21 (1) of the 
Act as the sanction or authority enabling 
the Executive Council to make such pro- 
vision in the absence of anything in the 
Act to regulate the appointment of the 
Heads of Departments in constituent col- 
leges. We are unable to accept the con- 
tention that that provision is capable of 
conferring that power. The function of 
regulating and determining all matters 
concerning the University is to be done 
in accordance with the Act, the Statutes 
and the Ordinances, Laying down a new 
qualification in the case of a constituent 
college for a teacher being tie Head of 
a Department, that ig to say, the quali- 
fication of being a whole-time teacher, is 
departing from the existing Scheme of 
the Act and the Statutes which do not 
lay down any such qualification for 
teachers of the University. It means 
adding to them. - It amounts to usurping 
indirectly the power of making statutes, 
which power belongs to the Court of the 
Drivers Section 29 es the Act makes 
provision in ` regard to appointment of 
teachers, Sub-section (1) thereof relates 
to see of teachers of the Uni- 
versity and the Associated Colleges, Sub- 
section (4) of that section reads:— 


*(4)— Principals and teachers other 
than teachers referred to in sub-sec, (1)~ 


A.LE, 


shall be appointed by the authorities and 
in the manner to be prescribed by the 
Statutes”. 


So the case of a Principal or the teachers 
of a constituent college maintained by the 
Government will be governed by sub+ 
section (4) of S, 29 and thelr appoint- 
ments will be regulated by Statutes. The 
Court has not yet made any statutes. The 
Executive Council cannot do so by a re- 
solution. The Statutes may possibly pro- 
vide that in a constituent college only 
whole-time teachers will be employed or 
that an noai teacher will not be em- 
ployed or e employed only for a 
limited nature of work and_will be 
Ineligible for holding an office. Similarly, 
and even if the University thinks that the 
second part of sub-section (6) of S. 24 
applies also to a constituent college main- 
tained by the Government. the Court, 
but not the Executivé Council, can, by 
way of abundant caution, make a statute 
in exercise of Its general power under 
Section 30 to make statutes to provide 
for any matter relating to the University, 
that the senior-most teacher in a Depart- 
ment in a constituent college shall be the 
head of the Department. Having regard 
to the above reasons, it cannot therefore 
be said that the Chancellor committed 
any error in setting aside the resolution 
of the Executive Council and the con- 
sequential recognition of the petitioner in 
place of Dr. (Mrs.) Samant as the Head 


of the Peparinga of Obstetrics and 
Gynaecology. 
16. Learned counsel for the peti- 


tioner has pointed out that under the im- 
pugned order of the Chancellor, the Gov~ 
ernment has been held to be entitled. as 
an employer, and under its executive 
powers under Art. 162 of the Constitu- 
tion, to lay down the terms and condi- 
tons of service of teachers that it may 
choose to employ in a constituent college 
and it implies that the Government can 
also name a teacher as Head of the 
Department In which he teaches. No 
such: absolute rule has been laid down 
since it has been said that unless there 
is some specific provision in the Act, the 
Statutes or the Ordinances, such powers 
will not be exercised by the Government. 
All the same, the question of designating 
a person as Head of the Department for 


. the purposes of the Act stands however 


on a different footing from the terms and 
conditions of employment. As to who is 
to be recognised as Head of the Depart- 
ment in a constituent college is an affair 
of the University. to be determined on 
the basis of the Act and the Statutes. Tf 
the second part of Section 24 (6) be taken 
not to apply, even then, in the absence 
of any provision in the Statutes on the 
subject, the senior-most teacher in a 
Department in a constituent college will 
be the Head of the Department having 
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regard to the scheme of the Act and the 
Government cannot be regarded as hav- 
ing the power to designate a teacher as 
Head of a Department at its sweet-will 
for the purposes of the Act. 
that when Dr, (Mrs.} Samant was ap- 
pointed Honorary Professor in the Depart- 
ment of Obstetrics and Gynaecology. she 
was the only Professor and was bound to 
be the Head of that Department under 
the scheme of the Act itself and Gov- 
ernment gave her that designation as it 
was too obvious that she would be 
the Head of the Department. She was 
accepted by the University to be so for 
the same obvious reason, but the right 
to designate any teacher as a Head of a 
Department cannot vest in the Govern- 
ment by reason of its executive power. 
If the contrary is taken to be the posi- 
tion, then carried to its logical conclu- 
sion, there would be no bar to the State 
Government designating even the junior- 
most teacher in a Department as the 
Head of the Department. The error in 
the reasoning does not however affect 
the ultimate decision of the Chancellor 
which, for the reasons given above, can- 
not be regarded as incorrect. 


17. In the grounds listed in the 
writ petition a reference has also been 
made to the fact that Dr. (Mrs.) Samant 
was to retire on attaining the age of 58 
years under the terms of the employ- 
ment with the Trust and the Govern- 
ment order bas therefore to be read in 
the light of the terms of the employment 
then subsisting and a subsequent unilate- 
ral extension of age and service grant- 
ed by the Trust could neither oblige the 
Government nor the University to con- 
tinue to treat Dr, (Mrs.) Samant as Head 
of Department of Obstetrics and Gynae- 
cology. The age of retirement of a tea- 
cher of the University is 62 years. There 
can therefore possibly be no ground for 
the University to take objection to the 
continuance of Dr. (Mrs.) Samant as Pro- 
fessor at least till she has not crossed 
the age of 62 years. The arrangement 
between the Government and the K. N. 
M. Trust is that one unit out of 75 beds 
will remain under the charge of the 
Medical Superintendent of the K. N, M. 
Hospital and Dr. Samant continues to be 
the Medical Superintendent and it can- 
not therefore be said that her continued 
appointment as Honorary Professor is 
against the arrangement between the 
aforesaid two parties. Even assuming 
that the Government understood that 
Dr. (Mrs.) Samant would retire at the 
age of 58 years and she would be the 
Head of the Department till that age 
only, it was a matter between the Gov- 
ernment and the Trust to settle. The 
Government is however continuing to 
accept the position of Dr. (Mrs.) Samant 
as Professor and Head of Department of 


Sk. Zahiruddin v. State 
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Obstetrics and Gynaecology. The peti- 
tioner has no right to question the con- 
tinuance of Dr, (Mrs.) Samant as Profes- 
sor after the attainment of the age of 
58 years or even 60 years. Grounds 
Nos. 12 and 14 have therefore no effect 
for that very reason, apart from their 
irrelevancy to the question of validity of 
the Chancellor's impugned order. 


18. In the result the writ petition 
fg dismissed. However, as it was filed 
after a decision had been given in fav- 
our of the petitioner by a learned single 
Judge of this Court in the case arising 
from the writ petition of Dr. (Mrs.) 
Samant, we make no order as to costs. 


Writ petition dismissed. 
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B. N. LOKUR, J. 
Sk. Zahiruddin, Petitioner v. State 
of U. P. and others, Opposite Parties, 
Civil Misc. Writ No. 4131 of 1968, D/- 
27-10-1971, 


(A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 7-F 
— Order cancelling allotment — Revi- 
sion against is maintainable. 1957 All LJ 
912 held no good law in view of 1956 All 
LJ 321 and 1956 All LJ 786. (Para 6) 


Unless there is a subsisting order al- 
lotting or refusing to allot any accom- 
modation under Section 7, the State Gov- 
ernment cannot exercise its powers of 
revision under Section 7-F. An order 
cancelling an allotment made under Sec- 
tion 7 impliedly jis an order that the ac- 
commodation shall not be let and in that 
view the State Government is competent 
to examine the order of cancellation of 
allotment under its revisional powers 
under S. 7-F. 1957 All LJ 912 held no 
good Jaw in view of 1956 All LJ 321 and 
1956 All LJ 786. (Para 6) 


(B) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 7 — 
Order of allotment — All pending ap- 
plications must be considered. 

(Para 9) 


Order of allotment passed without 
considering all pending applications and 
without determining which of the ap- 
plicants is most needy is liable to be set 
aside. The fact that though an applica- 
tion remained to be considered there was 
no fraud or misrepresentation does not 
render the allotment valid. (Para 9) 
Cases Referred: Chronological Paras 
1957 All LJ 913, Ram Gopal Bhat- 

nagar v. State of Uttar Pradesh 4,5 


v. Radhakant Bhargawa 
LO/CP/G279/7T1/DVT 
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1956 All LJ 321, Jagadish Prasad 


v. State of Uttar Pradesh 5. 7 
1955 All LJ 846, Jagadish Prasad v. 
State of Uttar Pradesh 3. 5 


Bashir Ahmad and S, Sharafat Ali; 
for Petitioner; Standing Counsel, for Op~ 
posite Parties. 


ORDER :— This petition was heard 
and allowed by C. D. Parekh, J. on the 
23rd September, 1970 but. on the appli- 
cation of opposite party No. 2 that order 
has been set aside and the petition has 
come up for hearing again. 


2. The petitioner applied on the 
27th September, 1967 for allotment of the 
premises at No. 19/18 under S. 7 of the 
U. P. (Temporary) Control of Rent and 
Eviction Act, 1947. The application was 
fixed for orders of the Rent Control and 


Eviction Officer on the 17th October, 1967, _ 


but the case was adjourned to the 15th 
November, 1967 as the Enquiry Inspec- 
tor could not submit his report by then. 
Meanwhile, on the 13th October. 1967, 
opposite party No. 2 also made an ap- 
plication for allotment of the same pre- 
mises which appear to have been wrong- 
ly described as No. 19/8. The Enquiry 
Inspector submitted his report in respect 
of the application of opposite party No. 2 
on the 19th October, 1967. and the Rent 
Control and Eviction Officer allotted the 


premises to opposite party No. 2 on the 


23rd October, 1967. Opposite party No. 2 
entered into possession of the premises 
on the strength of the order of allotment 
in his favour. The petitioner finding op- 
posite party No. 2 in possession of the 
` premises in respect of which he had made 
an application for allotment, applied to 
the Rent Control and Eviction Officer for 
cancellation of the allotment of those 
premises to opposite party No. 2. After 
hearing the applicant and opposite party 
No. 2, the Rent Control and Eviction Offi- 
cer realised that the application of the 
petitioner was not submitted to him along 
with that of opposite party No. 2 and 
remained pending but the order of allot- 
ment was made in favour of opposite 
party No. 2. He thought that assess 
party No, 2 had, as alleged by the peti- 
tioner, brought abaut this situation in 
collusion with his office. He accordingly 
cancelled the order of allotment in fav- 
our of opposite party No. 2 and directed 
that all the applications for allotment 
received by a specified date be enquired 
into by the Chief Inspector and submit- 
ted to him for fresh orders of allotment 
of the accommodation. Opposite party 
No, 2 moved the State Government in re- 
vision under Section 7-F of the Act chal- 


lenging the legality and propriety of the - 


order of cancellation of allotment. The 
State Government was of the view that 
there was nothing on the record to show 
that opposite party No. 2 had committed 
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any fraud or misrepresentation in secur- 
ing the order of allotment in his favour 
and that the application of the petitioner 
was not put up for orders of the Rent Con- 
trol- and Eviction Officer presumably due 
to slackness or lapse on the part of the 
Inspector of the Office of the Rent Con- 


trol and Eviction Officer, for which suit- 


able action should be taken against the 
lesan officers but opposite party 
No. 2 should not be penalised therefor. 
The State Government also felt that op- 
posite party No. 2 was in possession for 
about a year and it was not proper to 
cancel the order of allotment. 

order of the State Government is sought 
to be impugned in this petition. 


3. The learned counsel for the 
petitioner contended that the State 
Government was not competent to enter- 
tain the revision application of opposite 
party No. 2 against the order of cancella- 
tion of allotment made by the Rent 
Control and Eviction Officer. Section 7-F 
of the Act which defines the revisional 
powers of the State Government reads:— 
© “The State Government may call for 
the record of any case granting or refus- 
ing to grant permission for the filing of 
a suit for eviction referred to in Section 
3 or requiring any accommodation to be 
allotted or not to be allotted to any 
person under Section 7 or directing a 
person to vacate any accommodation 
under Section 7-A and may make such 
order as appears to it necessary for tha 
ends of justice,” 


The scope of the powers of the State 

vernment under these provisions has 
come up for consideration of this Court 
more than once. In Jagdish Prasad v. 
State of Uttar Pradesh, 1955 All LJ 846 


- the Rent Control and Eviction Officer had 


cancelled an order of allotment made by 
him and also directed the allottee by a 
separate order under Section 7-A to deli- 
ver possession of the accommodation to 
another allottee. Against the order direct- 
ing delivery of possession, a revision ap- 
plication was filed before the Commis- 
sioner who set aside the order. The 
State Government, which was moved 
under Section 7-F, set aside the order of 
the Commissioner and restored that of 
the Rent Control and Eviction Officer. A 
question having arisen whether the State 
Government could entertain the revision 
application under Section 7-F, Gopalji 
Mehrotra, J. held that in terms of Sec- 
tion 7-F, the State Government could 
interfere with the orders passed under 
Section 7-A only. where a person is 
directed to vacate any accommodation and 
that since the Commissioner set aside the 
order of the Rent Control and Eviction 
Officer directing delivery of possession no 
order directing a person to vacate any 
accommodation subsisted, and, therefore, 
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the State Government was not compe- 
tent to entertain the revision application. 
This decision relied upon by the learned 
counsel for opposite party No. 2 ig of no 
assistance as the order revised by the 
State Government in this case was oe 
one under Section 7-A. 


4. Gopalji Mehrotra, J. had an- 
other occasion to consider the scope of 
Section 7-F in Ram Gopal Bhatnagar v. 
State of Uttar Pradesh, 1957 All LJ 913. 
The learned Judge laid stress on the 
word “case” appearing in Section 7-F and 
observed :— 

“Under the provisions of Section 7-F 
the State Government can call for the 
records of any case. An application under 
Section 3 has been referred to in this 
Section 7-F as a case. Further any pro- 
eeeding under Section 7 has also been 


referred to as a case and similarly pro-. 


ceedings under Section 7-A have also 
been treated as independent proceedings, 
the records of which can be called for 
by the State Government. This section 
deals with a case and not with any order 
passed in a particular case The 
proper construction of Section 7-F will, 
therefore, be that the State Government 
has been given power to call for the re- 
eords of the cases under Sections 3, 7 
and 7-A and after examination pass any 
order which appears to it necessary to 
meet the ends of justice. The State Gov- 
ernment does not deal with specific orders 
passed under these sections but calls for 
the records of the entire cases”, 

(page 917) 
The learned counsel for opposite party 
No. 2 urged that, in the light of these 
observations, a case commencing with an 
application for allotment under Section 7 
can be sent for by the State Government 
under Section 7-F and appropriate orders 
can be passed by the State Government 
in the case. 

5. The decision of Gopalji Mehro- 
tra, J. in 1955 All LJ 846 was gubject to 
special appeal which was decided by a 
Division Bench in Jagdish Prasad v. State 
of Uttar Pradesh, 1956 All LJ 321. The 
implications of Section 7-F were explain- 
ed by the Division Bench thus:— 

“Under this section the State Gov- 
ernment has power to interfere with three 
classes of orders, first, an order granting 
or refusing to grant permission under 
Section 3; second an order requiring any 
accommodation to be let or not to be 
let under Section 7; and, third, an order 
directing a person to vacate any accom- 
modation under Section 7-A”, 

These observations run counter to those 
made by Gopal Ji Mehrotra. J. in 1957 
All LJ 913 (supra) and indicate that the 
test of the exercise of revisional powers 
under Section 7-F is the existence of an 
order of the description given in that sec- 


ese wes see 


Sk. Zahiruddin v. State (B. N. Lokur J. 


[Prs, 3-9] AIL 39L 


. tion and not the existence of a case under 


the enumerated sections. 


6. The same view was reiterated 
by another Division Bench in Kali Prasad 
Gupta v. Radhakant Bhargava, .1956 All 
LJ 786 in the following words:— 

“This section authorises the State 
Government to call for the record and to 
pass necessary orders in any case either 
(a) granting or (b) refusing to grant per- 
mission for the filing of the suit etc. Un- 
less there is a subsisting order of grant- 
ing or refusing to grant permission the 
State Government is not authorised to 
exercise jurisdiction under thig section”. 

On the authority of these two 
Division. Benches I hold as I am 
bound -to 


to allot any accommodation under S. 7, 
the State Government cannot exercise jts 
powers of revision under Section 7-F. 


Te The question that then arises 
is whether cancellation of allotment pre- 
viously made is tantamount to an order 
refusing to allot. This question also is 
covered by the observations of a Divi- 
a Bench in 1956 All LJ 321. The Bench 
sal —— 

“But as the State Government has 
power to set aside an order requiring any 
accommodation to be let or not to be let 
under Section 7, it has power to set aside 
the order of the Commissioner if the 
effect of that order was to set aside an 
order of the District Magistrate or the 
Rent Control and Eviction Officer requir- 
ing any accommodation to be let or not 
to be let to any person. 


In the present case the Rent Control 
and Eviction Officer while setting aside 
the order of allotment dated 19th Janu- 
ary, 1954, had made an order that the 
accommodation shall not be let to the 
appellant”. 

Accordingly, I have to conclude that an 
order cancelling an allotment made under 
Section 7 impliedly is an order that the 
accommodation shall not be let and in 


that view the State Government is com- 


petent to examine the order of cancella- 
tion of allotment under its revisional 
Powers under Section 7-F. 

8. The submission of the learned 
counsel for the petitioner that the State 
Government had no jurisdiction to in- 
terfere with the order of cancellation of 
allotment made by the Rent Control and 
Eviction Officer in this case has to be 
rejected. 

9. The learned counsel. however, 
argued that the State Government has 
failed to apply its mind to the real ob- 
ject eae the order of cancellation, 
namely, that two applications for allot- 
ment were pending which were to be 
heard and disposed of together. There is 
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force in this argument. The petitioner’s 
application which wag prior in time was 
ignored and the later application of op- 
posite party No. 2 was considered and 
the allotment was made in his favour. 
Section 7 of the Act which provides for 
the powers to make allotments unques- 
tionably envisages that the need of the 
applicant for allotment has to be con- 
sidered before making an order of allot- 
ment and if there are rival applicants 
the allotment should be made in favour 
of the most deserving applicant. If the 
authority has more. than one applicant 
before him fot allotment, all the applica- 
tions sought to be considered together 
for determining which of them is most 
needy. The order if made in favour of 
an applicant without considering the 
cases of the other pending applications 
would result in- inequity and ess, 
particularly when the order ig made -in 
favour of the later applicant in prefer- 
ence to the earlier applicant as in the 
eae case. , The State Government has 
not applied its mind to these principles 
of law implicit in the powers of allot- 
ment under Section 7. The State Gov- 
ernment has found that there was no 
fraud or misrepresentation as alleged by 
the petitioner and that opposite party 
No. 2 has already obtained possession 
under the order of allotment in accord- 
ance with law. Since the State Gov- 
ernment has failed to notice the real 
question involved in this case the order 
of the State Government has to be and 
is hereby set aside and the State Gov- 
ernment is directed to. dispose of the revi= 
sion application in accordance with law 
and in the light of the above observa- 
tions, No order ag to costs, 


Petition allowed. 
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K, N. SINGH, J. 


Birendra Pal Singh, Appellant v. 
Additional District Magistrate and others, - 


Respondents, 
Writ Petn. No. 679 of 1970, D/- 23-9- 
1. 


(A) U. P. Panchayat Raj Act (26 of 
1947), S. 96-A — Delegation of power — 
Limits of. (Para 3) 


(B) U. P. Panchayat Raj Act (26 of 
1947), S. 95 (1) (2) — Power to remove a 

` Pradhan — Delegation of power to Sub- 
Divisional Officer — Validity of making 
his order appealable, (Para 3) 
(A+B) If the State Government while 
delegating the power of removal to Sub- 
Divisional Officer, thinks it proper to im- 


pose a condition that the order so passed 
by the Sub-Divisional Officer should not 
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be final and. therefore, if it places a res= 
triction on the exercise of that power by 
making provision for appeal against that 
order before the District Magistrate the 
restriction so placed ig not in excess of 
the powers conferred. upon the State 
Government under Section 96-A of the 
Act. (Para 3) 


(C) U. P. Panchayat Eaj Act (26 of 
1947), S. 96-A read with S. 2 — Power 
delegated to District Magistrate can be 
exercised by Additional. ‘District Magis- 
trate. - (Para 4) 


(D) Constitution of India, Art, 226 — 
Who can apply fora writ. (Para 5) 
A member of Gaon Sabha cannot chal- 
lenge the legality of warning given to 
the Pradhan while setting aside order of 
his removal under Section 95 (1) (@) of 
U. P. Panchayat Raj Act, 1947. 
(Para 5) 
Cases Referred: Chronological Paras 
(1970) All WR (HC).38, Tula Ram 
Pradhan v. Sub-Divisional Ofi- TA 
cer, Agra 4 
B. B. P. Singh, for Appellanty Stand- 
ing Counsel, for Respondents, 


ORDER:— Mahipal Singh opposite 
party No. 3 was Pradhan of Gaon Sabha 
Palirajapur in the district of Aligarh 
while the petitioner was a member of 
that Gaon Sabha, Certain charges were 
framed against-the Pradhan and inquiries 
were held which resulted into his remo- 
val by an order of the Sub-Divisional 
Officer Kol dated 25th August, 1969. 
Mahipal Singh preferred an appeal be- 
fore the District Magistrate, Aligarh 
which was allowed by an order of the 
Additional District Magistrate, Aligarh 
dated 20th January, 1970. The-order of 
removal wag set aside and the Pradhan 
was reinstated to his. office. The Addi- 
tional District Magistrate, however, dir- 
ected that a warning be issued to the 
Pradhan that in future he should comply 
with the rules more strictly. The peti- 
tioner has filed the present petition 
challenging: the validity of the order of 
the Additional District Magistrate dated 
20th January. 1970. - 


2. Learned counsel for the peti- 
tioner has firstly urged that there is no 
provision for appeal ` under the U, P. 
Panchayat Raj Act, 1947 and the rules 
framed thereunder, as such, no appeal 
was competent before the District Magis- 
trate. the impugned order is, therefore, 
without jurisdiction. Under S. 95 (1) (g) 
of the Act State Government is em- 
powered to suspend or remove a member. 
or a Pradhan of the Gaon Sabha from his 
office on the grounds stated therein.. The 
powers exercisable by the State Govern- 
ment under the provisions of the Act can 
be delegated to any officer or authority 
subordinate to he State Government, Sec- 
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fion 96-A lays down that the State Gov- 
ernment may delegate all or any of its 
powers under the Act to any officer or 
authority subordinate to it subject to 
"such conditions and restrictions as it 
may deem fit to impose”. The State Gov- 
ernment issued a notification No. 4193-K/ 
XXXIL-664 dated 27th July, 1966 pub- 
lished in the U. P, Gazette Part I dated 
30th July, 1966 delegating its power under 
Section 95 (1) (g) of the Act to Sub-Divi- 
slonal Officer, subject to an order for 
removal passed by him being appealable 
to the District Magistrate. The power 
to remove a Pradhan of the Gaon Sabha 
was delegated by the State Government 
to the Sub-Divisional Officer, subject to 
the condition that the order of removal 
shall be subject to an order passed by 
the District Magistrate in appeal. It ap- 
pears that certain difficulty was found in 
implementing these provisions. The State 

vernment thereupon issued another 
notification No, 1171-B-XXXTI-2-116-G-66 
dated 30th October, 1967 published in the 
U. P. Gazette 11th November, 1967 modi- 
fying the earlier notification dated 27th 
July, 1966 in so far ag it related to the 
delegation of power under S. 95 (1) (g) 
of the Act to the Sub-Divisional Officer. 
By this notification the State Government 
further imposed conditions on the ex- 
ercise of power of removal by the Sub- 
Divisional Officer. Under the impugned 
notification the Sub-Divisional Officer is 
required to send a copy of the order of 
removal passed by him against a Pradhan 
to the District Magistrate who is autho- 
rised to call for the record suo motu or 
on appeal being filed by the affected 
Pradhan and if on an examination of 
the record the District Magistrate is satis- 
fied that no case was made out against 
the Pradhan. he may rescind or vary the 
order of the Sub-Divisional Officer. It 
fis, therefore, clear that the order of the 
Sub-Divisional Officer wag subject to the 
order passed by the District Magistrate 
in appeal, hence, the District Magistrate 
had full jurisdiction to set aside the order 
of the Sub-Divisional Officer and reinstate 
the Pradhan. 


3. The learned counsel for the 
petitioner has, however. urged that no 
appellate forum could be created by 
means of a notification issued by the State 
Government as that would be in excess 
of the delegated powers. Section 96-A 
of the Act confers power on the State 
Government to delegate all or any of 
fits power to any officer or authority sub- 
ordinate to it subject to such restrictions 
and conditions as it may deem fit to 
impose. The State Government while 
delegating the power of removal to Sub- 
Divisional Officer, thought it proper to 
impose a condition that the order sgo 
passed by the Sub-Divisional Officer 
should not be final and, therefore, it 
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placed a restriction on the exercise of 
that power by making provision for appeal 
against that order before the District 
Magistrate. The restrictions so placed 

not in excess of the powers conferred 
upon the State Government under Sec- 
tion 96-A of the Act. In my opinion, 
there is no force in this contention, 


4, Learned counsel has further 
urged that even if the District Magistrate 
had jurisdiction to entertain an appeal 
and set aside the order of removal passed 
by the Sub-Divisional Officer under Sec- 
tion 95 (1) (g) of the Act, an Additional 
District Magistrate had no jurisdiction to 
sit in appeal over that order, the impugn- 
ed order, therefore, is without jurisdic- 
tion. The notification issued by the State 
Government in exercise of its powers 
under S. 96-A of the Act delegating powers 
and functions to the District Magistrate 
was issued under the Act itself. S. 20 (d) 
of the Act defines “Collector”. According 
to the definition of “Collector” “District 
Magistrate” or “Sub-Divisional Officer 
with reference to a Gaon Sabha means a 
Collector, District Magistrate or Sub-Divi- 
sional Magistrate of the District or the 
Sub-Division as the case may be, in which 
such Gaon Sabha is situated and shall res- 
pectively include the Additional Collector, 
Additional District Magistrate and Addi- 
tional Sub-Divisional Magistrate”. The 
definition given in Section 2 (d) is avail- 
able to interpret the Act and the notifica- 
tions issued thereunder unless there is 
anything repugnant in the subject or con- 
text. Nothing has been placed before me 
to show that the State Government in- 
tended to exclude Additional District 
Magistrate when it authorised the Dis- 
trict Magistrate to exercise powers in ap- 
peal. According to the definition itself 
an Additional District Magistrate can ex- 
ercise the powers of District Magistrate, 
therefore, the impugned order has not 
been passed by an authority having no 
jurisdiction in the matter. A similar view 
was taken by Satish Chandra, J. in Tula 
Ram Pradhan v. Sub-Divisional Officer, 
Agra, 1970 All WR (HC) 38. 


5. Learned counsel has lastly urged 
that the Additional District Magistrate 
while exercising bis appellate powers 
could not create a new head of punish- 
ment in directing the issue of warning 
to the Pradhan. In the first place the 
petitioner is not entitled to raise this. 
question. The Additional District Magis- 
trate administered a warning to the 
Pradhan opposite party No. 3 to observe 
the rules strictly in future. That warn- 
ing was only in the nature of reminder 
to the Pradhan to observe rules and to 
be careful in future; it was innocuous, it 
did not cast any aspersion on the Pradhan. 
nor did it inflict any punishment on him. 
If anybody could be aggrieved by that 
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warning, certainly it could not be the 
petitioner and the only person so aggriev- 
ed could be the Pradhan himself. None 
of the petitioner’s rights have been af- 
fected by the issue of warning to the 
Pradhan. He has no right to approach 
this Court to challenge the legality of the 
issue of warning to the Pradhan. 


6. No other point has been press- 
ed before me. In the result, the writ 
petition fails and is accordingly dismiss- 
ed; but since no one hag appeared on 
behalf of respondent No. 3, I make no 


order as to costs. 
Petition dismissed. 
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Mohammad Hiyas, Appellant v. Shri. 


Ram, Respondent. 


Second Appeal No. 34 of 1968, D/- 
9-7-1971 against judgment and decree of 
M. P. Tripathi, Addl Civil J, Pratapgarh, 
D/- 24-11-1967. 


U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 7-C (1) 
and (4) — Acceptance of deposit under 
sub-section (1) — Dismissal of application 
for non-appearance of parties — Effect. 


Where the court after satisfying it- 
self that the applicant is a tenant and is 
entitled to deposit the rent allows him 
to do so and issues a notice under sub- 
section (4) to landlord, the deposit is 
valid. The notice under sub-section (4) 
does not contemplate the. appearance of 
parties to take objection and the court 
cannot dismiss the application for non- 
appearance of parties and if it is dismis- 
sed for that reason the dismissal does not 
affect the validity of the deposit and the 
tenant becomes entitled to the benefit of 
sub-section (6). 1967 All LJ 788 & 1963 
All WR (HC) 399, Referred; 1967 All LJ 
979, Distinguished, (Para 4) 


Cases Referred: Chronological Paras 


1967 All LJ 979 = ILR (1968) 1 All 
441, Fateh Chand v. Bal Sarup 


Goel 4 
1967 AN er aa Shanti Devi v. 
Chandra 4 
1963 All WR “HO 399, Bihari Lal 
- v. Sham D 4 


Shafiq nA and Mohd. Iqbal, for 
Appellant; S. K. Vidyarathi, for Respond- 
ent, 


JUDGMENT:— This is a second ap- 
peal by the defendant in a suit for re- 
covery of arrears of rent and mesne pro- 
fits and ejectment from a house. Respond- 
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ent Sri Ram instituted the suit in ques- 
tion on the ground that the tenant had 
failed to pay the arrears of rent on de- 
mand by notice under Cl. (a) of Secs 


‘tion 3 (1) of the U. P, (Temporary) Con ` 


trol of Rent and Eviction Act, 1947 with- 
in the period of one month. The case 
of the tenant was that he had deposited 
rent under Section 7-C of the aforesaid 
Act (hereinafter referred to as ‘the Act’), 
and, therefore, he had not failed to pay 
the rent. The trial court accepted the 
defendant’s plea and dismissed the suit. 
On appeal by the plaintiff landlord, the 
appeal was allowed and the sult was 
decreed for efectment and mesne profits 


.at the rate of Rs, 10/- per month till the 


date of actual delivery of possession. As 
to the arrears of rent the trial court had 
partly decreed the suit and directed that 
the rent in deposit in court will be re- 
fundable to the landlord. Ta part of 
the decree was not challenged in appeal 


and became final. 


In this second appeal the principal 
ground taken to challenge the appellate 
judgment and decree is that the appellate 
court was wrong in holding that there 
was no deposit of rent by the appellant 
within the meaning of sub-section (6) of 
S. 7-C of the Act. A ground has also 
been taken that the notice of termination 
of tenancy was invalid. 


2. Sub-section (6) of S. 7-C of the 
Act lays down that “In any case where 
a deposit has been made as aforesaid. it 
shall be deemed that the rent had been 
duly paid by the tenant to the landlord”, 
It is proved that the defendant-appellant 


had deposited the rent for the period 1-2- 


1964 to 31-1-1967 by means of tenders 
Exts. A-1 to A-7. by making applications 
under Section 7-C (1) of the Act. The 
question which therefore arose for con- 
sideration before the lower courts was ` 
whether the rent alleged by the landlord 
respondent to be in arrears had been de+ 
posited in terms of Section 7-C of the Act. 
It is in evidence that the rent deposited 
by some of the tenders was actually with- 
drawn by the landlord on issue of notice 
to him under sub-section (4) of S, 7-C. 
In the case of two deposits the landlord 
did not turn up and the tenant also did 
not appear before the court and theres 
upon orderg Exts, Ka-4 and Ka-5 were 
passed by the concerned Munsif dismis- 
sing the case in default. The two orders 


‘may be usefully reproduced:— 


(1) 22-8-64:— Case called outs Pare 
ties are absent. 
ORDER 


The case fs dismissed in default. 
Sd. V. S. Kulshreshtha”, 
(2) “18-12-65:— Case called out. Ap- 


plicant is absent. O/P is personally ree 
mained absent. It is 2.30 p.m. 7 
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ORDER 


o Struck off in default. Costs on par- 
es. 


Sd. V. S. Kulshrestha”. 


3. On the grounds of these two 
orders it is contended on behalf of the 
respondent that the deposits made with 
applications which were dismissed as 
aforesaid should not be regarded as de- 
posits under Section 7-C of the Act and 
the benefit of sub-section (6) of S. 7-C 
would not be available to the tenant-ap- 
pellant in the case of those two deposits 
and he should, in consequence, be held 
to have failed to pay the rent. The trial 
court had found that the landlord had 
refused to accept a money order of Rupees 
310/-, being rent for the period from 
January, 1962 to July. 1962 and the same 
was accordingly deposited in court under 
Section 7-C of the Act on 19-9-1962 by 
means of tender Ex. A-7 and that in the 
absence of proof on the part of the land- 
Jord of the fact that subsequently he had 
signified by notice in writing to the ten- 
ant his willingness to accept the rent in 
terms of sub-section (1) of S. 7-C, the 
tenant had the right to deposit and con- 
tinue to deposit future rent as well under 
Section 7-C (1). Thus the trial court 
held the appellant to be entitled to de- 
posit rent under Section 7-C. It did not 
deal with the effect of the aforesaid 
orders but on the basis of proof of re- 
fusal, held the tenant to be entitled to 
deposit rent under Section 7-C (1) and 
found the appellant not to have failed 
to pay rent. R 


4. The appellate court accepted 
the case that there was refusal by the 
landlord to accept the sum of Rs. 310/- 
and that therefore the tenant had a right 
to deposit rent under Section 7-C (1) but 
he proceeded to consider whether the 
total sum of Rs. 120/- deposited under the 
two tenders Exts. Al and A5 relating to 
the two applications dismissed as above 
was validly deposited under Section 7-C 
of the Act. In that connection the ap- 
pellate court referred to two decisions 
of the Court, these being Shanti Devi v. 
Chandra Mukhi. 1967 All LJ 788 and 
Bihari Lal v. Shyam Das, 1963 All WR 
(AC) 399. In the former case Dhavan, J. 
before whom Bihari Lal’s case does not 
appear to have been cited, laid down that 
under Section 7-C no dispute is to be 
decided and that all that the Court has 
to do upon a deposit allowed under Sec- 
tion 7-C (1) is to send a notice to the 
landlord informing him about the deposit 
go that the landlord may come and with- 
draw the money if he likes. There is 
no requirement of issuing any notice to 
the landlord to show cause against the 
application. It will be in a suit in which 
the controversy arises whether the ten- 
ant has failed to pay rent, that the ques- 
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tion will be decided whether the tenant 
was entitled to deposit rent under Sec- 
tion 7-C and whether he be deemed to 
have paid the rent by such deposit as 
provided by sub-section (6) of S. 7-C. In 
the. earlier decision 1963 All WR (HC) 399 
it had however been laid down that the 
Court in which an application under Sec- 
tion 7-C (1) is made is entitled to satisfy 
itself about the jurisdictional facts which 
must exist before a tenant can move an 
application under sub-section (1) of Sec- 
tion 7-C, namely, that the applicant is a 
tenant and that the landlord has refused 
to accept rent which was lawfully paid 
to him. It was further held that where 
the landlord contests these facts by filing 
an application in the court, the court is 
bound to enter into those questions and 
to decide whether or not the applicant 
was a tenant and whether the rent which 
was tendered to the landlord was refused 
by him and it is only when the court de- 
cides the question in favour of the appli- 
cant that it can receive the money and re- 
tain it on behalf of the landlord. After 
referring to these two conflicting decisions 
the appellate court referred to a till then 
unreported case, civil revision No. 1779 
of 1964 Fateh Chand v. Bal Sarup Goel, 
a Division Bench case which has since 
been reported in 1967 All LJ 979. There- 
in the view taken by S. D. Singh. J. in 
the case 1963 All WR (HC) 399 (Supra), 
was accepted and it was laid down that 
while the Munsif will no doubt satisfy 
himself before issuing notice to the land- 
lord whether the jurisdictional facts were 
prima facie made out by the application 
made by the tenant but after notice has 
been issued to the landlord under sub- 
Section (4) and if the landlord appears 
and files an objection questioning the ex- 
istence of any of the two jurisdictional 
facts, it will not only be within the powers 
of the Munsif but indeed the duty of the 
Munsif to go again into the question as 
to whether or not the procedural fact 
necessary to enable him: to act under 
clause (1) of Section 7-C of the Act 
exists, 

It seems that the whole object and 
purpose of Section 7-C of the Act was 
overlooked by the Division Bench, nor 
was it considered as to what would be 
the consequences of that view. Suppos- 
ing the landlord raises a dispute about 
the two jurisdictional facts and the Mun- 
sif decides them. will that be a final deci- 
sion binding both the parties, there being 
no provision for any appeal from the 
order of the Munsif. The decision will 
not give rise to a decree. How will then 
the rights of the parties so determined 
be affected in any future litigation? If 
the decision were directly applicable to 
the facts of this case there could be only 
two courses open to me either to follow 
it, being a Division Bench case or to 
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make a reference to a Full Bench But 
as a matter of fact, the decision is not 
applicable at all and the appellate court 
hit wide of the mark in thinkin 

what it had to decide in the appeal. In 
the instant case the Munsif had the pre- 
liminary satisfaction in the case of both 
the tenders about the maintainability of 
the application and it was because of 
that prima facie satisfaction that he 
allowed the deposits to be made and 
issued notice under sub-section (4) of Sec- 
tion 7-C. The landlord did not come 
and make any oral or written objection. 
No question arose, therefore, for the 
Munslf to look again into the jurisdic- 
tional facts. By. his orders quoted’ above 
he has not decided any such facts. As 


a matter of fact the learned Munsif never 


applied his mind to bis function under 
Section 7-C and he thought that he was 
dealing with.a proceeding between two 
parties in which the applicant had to ap- 
pear before him and to do something and 
that therefore in‘ default of the parties 
the application was liable to be rejected: 

is was not the case at all. The ten- 
ant applicant had played his part each 
time by making an application with a 
tender ag prescribed under S. 7-C (1) and 
the tender had been § passed after the 
satisfaction of the Munsif about the main- 
tainability of the 
money had also been actually deposited. 
Steps for issue of notice to the landlord 
under Section 7-C (4) had also been taken 
and notice issued and served. ‘The land- 
lord’s appearance in the notice. was not 
required. All that he was informed was 
about the deposit:of the rent and that he 
could seek refund of it if he liked, Even 
supposing the Munsif thought of fixing 
some date for the landlord to appear then 
in default of appearance of the landlord 
he should have consigned the case with- 
out dismissing or striking out the case 
-in default. The second time he passed 
an order even about cost. showing his 
utter ignorance about the nature of pro- 
ceedings under Section 7-C of the Act. 
Tt is in evidence that later on the land- 
lord even applied for payment to him of 
the rents deposited through the aforesaid 
two applications but the repayment ap- 
plications were reje . again erroneous- 
ly, on the ground that there was no order 
of the court in the case for payment to 
the landlord. As a matter of fact no such 
order was required because S., 7-C (4) 
itself provides that the landlord may 
withdraw the amount deposited. by mak- 
ing an application to the Court in that 
behalf. The application for repayment 
should have been put before the Munsif 
for being accepted or for ordering pay- 
ment. It will appear from the above dis~ 
cussion that the deposit itself had been 
accepted each time and no controversy 
had been raised by the landlord at any 
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notice being issued to him under Sec- 
tion 7-C (4). They were good deposits 
entitling. in consequence, the tenant to 
the benefit of sub-section (6) of that sec- 
tion. The wrong and meaningless orders 
of the learned Munsif on those applica- 
tions after the deposits had been accept- 
ed could not affect the validity of the 
deposits. The case of the appellant in 
this connection stands in a far better 
position as compared to the case dealf 
with by Dhavan, J. in 1967 All LJ 788 in 
which the Munsif had rejected the ap- 
plication and directed the applicant under 
Section 7-C (2) to withdraw the amount 
deposited by her on a controversy arising 
whether the rent had been deposited in 
terms of Section 7-C (2) and the benefit 
of Section 7-C (6) was available, Dhavan, 
J. held that it was-a case of an applica- 
tion under Section 7-C’ (2) and the 
Munsif’s order was wrong and the de- 
posit made could not be regarded, by 
reason of the Munsif's order, as not made 
under Section 7-C (2) of the Act, 


5. It Is clear in this case that there 
was a proper deposit under Section 7-C (1} 
and the appellant: had not failed to pay 
rent and there were no arrears for which 
peace could have been issued by the land- 
10 N ` * 


The decision of the learned Munsif 
that the notice was valid does not appear 
to have been challenged by the tenanf 
respondent in the first appellate court 
and it cannot therefore be challenged in 
the second appeal. In any case, because 
the appeal is to succeed on the other 
point, there need be no discussion on the 
question of validity of notice. 


6. The appeal is allowed with 
costs and the decree of the first appellate 
court by which the claim of the respond~ 
ent for ejectment been allowed fs 
set aside and the decree of the trial court 
is restored. The appellant shall also geť 
eels of the appeal in the lower’ appellate 
co 


Appeal allowed, 
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Durga Prasad and another. Appel 
lants v, Smt. Lilawatl and another, "Res. 
pondents. i 

Second Appeal No. 2413 of 1971. DJ- 
7-4-1972 against decree of O, P. bites 
ba me J. Agra, D/- 16-8-1971. 

P. C. (1908), S. 100 — Find- 
ing of fact — Perverse finding — Finding 
as to notice — Trial court recording a 
finding as to unreliability of oral evidence 
on the point — Appellate court without 
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disturbing the finding of the trial court 
as to unreliability of the witnesses, im- 
puting notice to defendants on the basis 
of that evidence — Finding was a perverse 
finding based on no evidence and as such 
Was not maintainable in second appeal. 
AIR 1934 PC 112, Dist. (Paras 9, 10, 21) 
(B) Specific Relief Act (1963), S. 19 

(b) — Vendor and vendee — Bona fide 
purchaser for value without notice — 
Burden of proof — Initial burden to show 
that he had no knowledge of the earlier 
agreement is always on the vendee — 
That burden is discharged by leading 
negative evidence which consists of his 
own statement denying the knowledge of 
the notice — Burden then shifts to the 
other party to show that the vendee had 
notice of the earlier agreement — (X- 
Ref:— Civil P. C. (1908), O. 18, R. 3). AIR 
1957 Pat 224 & AIR 1928 AIl 307, Rel. on. 
(Para 12) 


(C) Specific Relief Act (1963), Sec- 
tion 19 (b) — Agreement for sale with A 
— Subsequent sale to two other vendees 
— Notice of earlier agreement to one of 
them would not be of avail to the earlier 
vendee and his suit for specific perfor- 
mance of the contract cannot succeed on 
that ground. 

(D) Specific Relief Act (1963), S. 9 — 
Anea to sell lessee rights in lands 
— Sale deed was to be executed only if 
and when the vendor got the lease rights 
which were agreed to be sold, rendered in 
her favour and got her name mutated over 
the leased lands — Held, contract was a 
contingent contract and hence was not 
specifically enforceable, in law. AIR 1964 
SC 978 & AIR 1967 All 541, Dist; AIR 
1936 Sind 26 & AIR 1964 Punj 481, Rel. 


on. (Paras 17, 20) 
Cases Referred: Chronological Paras 
AIR 1967 All 541, Mathura Datt v. 

Teg Singh 19 
AIR 1964 SC 978 = (1964) 2 SCR 

495. Mrs. Chandnee Widya Vati 

Madden v. Dr. C. L. Katial 18 
AIR 1964 Punj 481. Sain Dass 

Frangu Ram v. Ram Saran Dass 

Dharam Arth Trust 20 
AIR 1957 Pat 224, Ramchander 

Singh v. Bibi Asghari Begum 12 


AIR 1936 Sind 26 = 162 Ind Cas 
632. Kirpal Das Jivraj] Mal v. 
Manager Encumbered Estates 20 
AIR 1934 PC 112 = 61 Ind App 
163, Secy. of State v, Rameshwa-~ 
ram Devasthanam 21 
AIR 1928 All 307 = 107 Ind Cas 
254, Kirtarath Rai v. Sripat Rai 12 
K. C. Agarwal. for Appellant; Prakash 
Gupta, for Respondent. 
JUDGMENT:— The facts giving rise 
to this appeal are as follows:— 
There is a Nazul land about which 
there was a lease deed in favour of Nathu 
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Ram. Nathu Ram gifted his property in= 
cluding the right in this lease to Smf. 
Lilawati, wife of Bengali Mal. This lease 
deed was executed in favour of Nathu 
Ram on 11-1-1937 for a period of 30 years. 
Therefore, the term of the lease had ex~ 
pired on 11-1-1967. On 13-11-1967, there 
Was an agreement of sale between Smt. 
Lilawati wife of Bengali Mal and Smt. 
Lilawatl wife of Shiv Sarup about the 
sale of the lessee rights. The price settled 
was Rs. 8,250/- out of which Rs. 500/- 
was paid as earnest money. There was a 
condition in this agreement that the sale 
deed was to be executed after Smt. Lila- 
wati wife of Bengali Mal had got her 
name mutated over the property in dis- 
pute. Smt. Lilawati wife of Bengali Mal, 
who shall hereinafter be called as ‘the 
vendor’, made an application for getting 
her name mutated. It appears that till 
April 1969, she was not able to get her 
name mutated over the disputed property. 
She then sent a notice to Smt. Lilawatf 
wife of Shiv Sarup, who shall hereinafter 
be called ‘the plaintiff, that the vendor 
had not been able to get her name mutat- 
ed and that the plaintiff either could 
take the sale as the property stood or 
could get the refund of her earnest 
money. To this, a reply was sent by the 
plaintiff that the vendor was not taking 
interest in getting the condition fulfilled 
and Rs, 600/- was needed to get her name 
mutated and in case she was prepared to 
spend that amount, the plaintiff would 
get the name of the vendor mutated. but 
it was insisted in this reply that the sale 
would be executed only in accordance 
with the terms of the agreement. 


2. Thereafter the sale was taken 
by Durga Prasad and Jalaluddin for 
Rs. 7,500/- on 20-6-1969. Earlier two 
telegrams were sent by the plaintiff. one 
fo the vendor and the other to one 
Nanhey that there was an agreement of 
Sale in her favour. 


After this sale, the plaintiff 
filed the present suit for specific perfor- 
mance of the contract. The suit was con~ 
tested by the vendor as well as Durga 
Prasad and Jalaluddin on various grounds 
and inter alia it was pleaded that the 
agreement for sale being a contingent 
agreement, it could not be specifically en- 
forced and secondly that Jalal Uddin and 
Durga Prasad were purchasers in good 
faith for value and without notice of the 
agreement of sale. 


4, The defence found favour with 
the trial court and the trial court dis- 
missed the suit for specific performance 
but decreed it for the refund of the 
earnest money against the vendor. 

5. On appeal by the plaintiff, the 
lower appellate court held that the agree- 
ment was not a contingent agreement: 
that Durga Prasad and Jalaluddin had 


“308 AIL [Prs, 5-13] 


notice of this agreement and on this find- 
ing by allowing the appeal, the plaintiff's 
suit was decreed in toto. Being dissatis- 
fied, Durga Prasad and Jalaluddin have 
filed this appeal. 


6. Only two points have been 
pressed in this appeal by the learned 
counsel for the appellants. The first is 
the point of notice, and the second is that 
the agreement of sale being contingent 
was not enforceable ag such. 


7. So far as the question of notice 
fs concerned. the sale deed. as said above, 
was in favour of two persons, namely, 
Durga Prasad and Jalaluddin. According 
to the plaintiff, two telegrams Exts. 2 and 
3 were sent by her. One was sent to the 
vendor, and the other was sent to one 
Nanhey. Nanhey is not one of the ven- 
dees in this case. The contention of the 
learned counsel for the respondent was 
that Nanhey was the own uncle of 
Jalaluddin and he lived in the same house 
with Jalaluddin and was negotiating this 
sale and, therefore, it was through 


Nanhey, that Jalaluddin got knowledge 


of this agreement of sale. There is no 
dispute that from the evidence of Jala- 
luddin it is proved that Nanhey was his 
uncle although Jalaluddin tried to sup- 
press this fact by saying that Nanhey 
was his distant relation. 


8. The question is as to whether 
Jalaluddin got information about this 
telegram which was sent to Nanhey, 
There is no evidence that Nanhey was 
negotiating the sale. There igs also no 
evidence that at first the sale was settled 
in favour of Nanhey and then subsequent- 
ly it was settled in the names of Durga 
Prasad and Jalaluddin. Simply because 
Nanhey was the own uncle of Jalaluddin 
and was living in the same house it 
would be difficult to hold that Jalalud- 
din had also knowledge of this telegram. 
It appears that this difficulty was also 
realised by the plaintiff-respondent. and 
it was for this reason that two witnesses, 
namely, Shyam Sunder and Hari Sharikar 
were examined. Shyam Sunder stated 
that Jalaluddin and one other person 
brought this telegram to him for being 
read over and translated to him. The 
statements of both these witnesses were 
disbelieved by the trial court. A perusal 
of the judgment of the lower appellate 
court would show that there is nothing 
in it to show that the finding by the trial 
court that these witnesses were unreli- 
able wag upset by the lower appellate 
court. All that the lower appellate court 
held in its judgment was that Jalaiuddin 
and Durga Prasad had constructive notice 
of the agreement for sale. s evi- 
dence is disbelieved, there is nothing on 
record on which the constructive know- 
Jedge can be fastened on the shoulders of 
Jalaluddin and Durga Prasad, 
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9-10. Besides this, Durga Prasad 
was not residing with Jalaluddin or 
Nanhey. He being a Hindu had nothing 
to do with them and in order to show 
that he too had notice of the telegram 
and the agreement for sale it was con- 
tended on behalf of the respondent that 
Durga and Jalaluddin had joint cultiva- 
tion and had friendly relations. If it 
was so, unless there wag some evidence 
to connect Durga with this telegram it 
would be difficult to believe that Durga 
had any notice of this telegram or the 
agreement to sell, which was executed by 
the vendor in favour of the plaintiff, The 
only evidence about Durga having know- 
ledge of this telegram was that of Hari 
Shanker. His evidence, as stated above, 
was disbelieved by the trial court. There 
is nothing in the judgment of the lower 
appellate court that the lower appellate 
court believed the statement of Hari- 
Shanker. There is not a word in the 
judgment of the lower appellate court to 
show that the finding recorded by the 
trial court about Hari Shanker being um- 
reliable was upset by it. In this view of 
the matter, the deductions drawn by the 
lower appellate court for importing 
knowledge on Durga are all based on 
conjectures and they cannot take a 





place of evidence. Thus, the finding o 
the lower appellate court that Durga had 
knowledge of this agreement for sale or 
the telegram is a perverse finding which! - 
cannot be maintained in this appeal. 

11. Even assuming that Jalaluddin 
being a close relation of Nanhey had some 
knowledge of the telegram, it cannot be 
said that Durga too had knowledge of 
this telegram or the agreement for sale. 

12. It was argued by the learned 
counsel for the respondent that the bur- 
den was on the appellants, who are the 
vendees, to prove that they were pur- 
chasers in good faith for value and with- 
out notice. It is true that the initial 
burden is always on the vendee to show: 
that he had no knowledge of the agree- 
ment.. But. the vendee has only to dis- 
charge: this burden by leading a negative 
evidence. The negative evidence can only 
consist of his own statement denying the 
fact that he had knowledge of the same. 
As soon as the vendee denies knowledge 
of the notice, the burden is discharged 
and then the burden shifts on the vendor 
to prove that the vendee had the notice 
of the earlier agreement. In my opinion, 
this is a well settled principle of law and 
I do not think that any authority is need- 
ed in support of this proposition. How- 
ever, Ramchander Singh v. Bibl Asghari 
Begum, AIR 1957 Pat 224 and Kirtarath 
Rai v. Sripat Rai, AIR 1928 All 307 
can be cited as authorities for this pro- 
position, 


13. Durga Prasad entered the 
witness box and denied on oath that he 
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had any knowledge or notice of the ear- 
lier contract for sale. He, therefore, by 
this denial discharged the burden which 
initially lay on him. It was then for 
the plaintiff-respondent to prove by some 
evidence that Durga Prasad had notice 
of the telegram and the agreement for 
sale. This the plaintiff-respondent has 
miserably failed to prove, and, as observ- 
ed above, her evidence on this point is 
not worthy of credence. When there 
are two or more than two persons who 
have purchased the property the per- 
son who hac the earlier contract for 
sale in his favour must prove that which 
of the persons who purchased the pro- 
perty in question had notice of the agree- 
ment for sale. If he is not able to prove 
this against one of the vendees, his suit 
would not succeed. In view of this find- 
ing. I am, therefore, of the opinion that 
the plaintiffs suit for the specific per- 
formance also fails : 

14. Section 19 of the Specific Re- 
lief Act Jays down that specific perform- 
ance of a contract may be enforced 
against a person claiming title arising 
out of a subsequent contract. except in 
case of a transferee for value who has 
paid the money in good faith and with- 
out notice of the original contract. In 
the instant case. Durga Prasad had no 
notice of the contract for sale. There is 
no doubt that he is a purchaser for value 
and has paid the sale consideration. So 
far as the question of good faith is con- 
cerned, the evidence on the record 
clearly goes to show that Durga Prasad 
was a purchaser for value in good faith. 
He had no notice of the earlier transac- 
tion and. as such, even if Jalaluddin had 
any such notice that would not be of any 
avail to the plaintiff and the plaintiff’s 
suit for specific performance of the con- 
tract cannot succeed on this ground, 


15. Learned counsel for the ap- 
pellants argued that the contract being a 
contingent contract it could not be en- 
forced. The original sale (lease) deed is 
Ex, P-1. It is dated 11-1-1937. It was 
for thirty years. The term of the lease, 
therefore, expired on 11-1-1967. Under 
Section 111 (a) of the Transfer of Pro- 
perty Act, a lease is determined by efflux 
of time. Therefore, after the expiry of 
thirty years the original lease expired. 
The agreement for sale is dated 13-11- 
1967. At the time when this agreement 
for sale was made there was no subsisting 
lease, nor the name of the vendor 
recorded over the lease property. It 
was for this reason that a stipulation was 
made in the agreement Ext. 1 that the 
sale deed shall be executed after the 
mame of the vendor was mutated. The 
name of the vendor could not be mutat- 
ed over the property unless the lease was 
renewed. Therefore. the first attempt 
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which had to be made in this connection 
was to get the lease renewed and then 
to apply to have the name of the vendor 
mutated over it. It was contended on 
behalf of the respondent that there was 
a stipulation in the lease deed that the 
lease was to be renewed for a total 
period of ninety years and, therefore, the 
lessor was bound to renew the lease. 


16. There is another condition 
that this renewal for a total period of 
ninety years was subject to the condi- 
tion that an application for renewal was 
made within six months after the expiry 
of the contract of lease. There is noth- 
ing on record to show that any such ap- 
plication was made, within six months. 
The oral evidence was led to prove that 
the vendor made an application for muta- 
tion of her name. Similar oral evidence 
was also adduced to prove that the lease 
was renewed. Khem Chand (P. W. 1) a 
Nazul Clerk was examined to prove that 
order was passed for the renewal of the 
lease and for mutation of the name of the 
vendor. The vendor had served a notice 
on the plaintiff-respondent on 14-4-1969. 
This notice is Ex. A.3. It was mention- 
ed in this notice that in spite of the 
best efforts the mame of the vendor 
could not be mutated over the property 
and, therefore, the purchaser, if he liked, 
could get the sale deed executed as the 
property was or, if he so liked, may get 
back his earnest money. The reply of 
the plaintiff was that she would stick to 


` the term of the agreement and the name 


of the vendor was not being mutated due 
to his own slackness. This notice Ex, A.l 
leaves no room for doubt that till 17-4- 
1969 the name of the vendor was not 
mutated nor any order for renewal was 
passed. According to the Nazul Clerk, 
the renewal order was passed on 1-6- 
1969. No copy of this renewal order or 
the order of mutation has been filed, All 
that was stated by this Clerk was oral 
with reference to certain registers which 
he had brought in the trial court. The 
extracts of this register were not even kept 
in the record of this case. The lower 
appellate court. therefore, had no occa- 
sion to see the entries of this register. 
Thus, the primary evidence about the 
order of renewal and the order of muta- 
tion was not adduced. In the absence of 
the primary evidence, that is, the writ- 
ten order of renewal and written order 
of mutation, the oral evidence of the 
Clerk could not be believed unless it was 
supported by some document. In this 
ease there was nothing to show that the 
register was a genuine document or had 
been maintained in regular course of 
business. In this view of the matter, 
there is no reliable evidence that any 
order for renewal of the lease was pass- 
ed or that any order for the mutation 
of the vendor’s name was ever made. 
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17. Assuming for argument’s sake 
that such an order was passed on 1-6- 
11969. would the order itself go to show 
that the lease was renewed. My reply 
to this question would be in the nega- 
tive. Under Section 107 of the Transfer 
of Property Act, a lease of an immov- 
able property from year to year or for 
a greater period must be by a registered 
deed. Unless there was a registered deed, 
legally there could not be a lease. The 
renewal order only would mean that it 
was directed that a lease be executed, 
The learned lower appellate court ob-~ 
served that the execution of, the lease 
deed was only a ministerial matter. I do 
mot think that thig is the legal position, 
specially in a case when the property was 
an immovable property and where it was 
absolutely necessary to comply with the 
provisions of Section 107 of the Transfer 
of Property Act, 


18. In this very PRTA the 
earned counsel for the respondent relied 
on Section 116 of the Transfer of Pro- 
perty Act. But, Section 116 of the Trans- 
fer of Property Act does not apply to the 
facts of the present case because there is 
no evidence that any rent was accepted 
ffrom the vendor or that the vendor was 
accepted to be a lessee on any date prior 
to 1-6-1969. Irm this view of the matter. 
there were two contingencies which had 
to be fulfilled before the agreement had 
to be enforced; The first ‘contingency 
was about the renewal of the lease mean- 
ing thereby the execution of a fresh lease 
deed, ag provided under Section 107 of 
the Transfer of Property Act. And; the 
second was regarding the mutation of 
the name of the vendor. The learned 
lower appellate court relied on a Supreme 
Court decision me Mrs. Chandnee Widya 
Vati Maddan v. Dr. C. L. Katial, AIR 
1964 SC 978. In this reported case the 
vendor had to obtain permission of the 
Government before executing the sale 
deed. The title of the vendor in the pro- 
perty which was to be gold was there. 
It was, therefore. held that this condition 
of obtaining the permission from the 
Government was not a cantingent condi- 
tion. It should also be noted here that 
In the reported case the vendor had ap- 
plied for permission but had subsequent- 
ly withdrawn the application. A decree 
was, therefore, passed that the contract 
be specifically enforced and the vendor 
was directed to obtain the permission. 
In the instant case, the facts were quite 
different. There was no subsisting lease 
nor the property was in the name of the 
vendor. Unless the lease was renewed, 
there was no question of the property 
being mutated: or entered in the name 
of the vendor, 


19. ~ In Mathura Datt v. Teg Singh, 
ATR 1967 All 541 the land was a pro- 
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tected land and, therefore, permission 
had to be taken. The facts of this case 
were similar to the facts of the case of 
the Supreme Court and are quite distin- 
guishable from the facts of the present 
case, 


20. In Salmond and Williams on. 
Contracts, 2nd Edition at page 53, the 
following can be read with advantage: 

“What, then does the expression con- 
ditional obligation really mean? The 
true answer would seem to be that a 
conditional obligation is not in truth a 
Teal obligation a ae it ig merely the 

ce or ility or potentiality of 
an obligation. The only real obligations 
are those which are absolute. But the 
chance or possibility or potentiality of an 
obligation is itself called an obligation 
by: way of anticipation or prolepsis, and - 
fis í guished from a genuine or abso- 
lute, obligation by the qualifying epithet 
‘conditional’.” 

Therefore, in the light of this, it has to 
be seen as to whether the condition in 
this case was a contingent obligation 


-which could not be legally enforced. The 


lease had expired. The vendor’s name 
was not there. Unless the lease was re- 
newed and the vendor's name was mutat- 
, there could not be any absolute con< 
tract. Tiere Ba contract depended 
ch had to take place on 
a subsequent date Consequently, it 
Was not an absolute obligation but there 
was a potentiality of obligation. On the 
date on which this contract was entered 
into, the vendor could not enter into an 
absolute contract, and in this view of the 
matter. the contract of sale being con- 
tingent, in. my opinion, it could not bej. 
enforced in law. 
- Similar view was taken in Kirpal 
Das Jivraj Mal v. Manager, Encumbered 
Estates, ATR 1936 Sind 26 and Sain Dass 
Frangu Ram v. Ram Saran Das Dharam 
Arth Trust, AIR 1964 Punj 481. 


21. It wag next contended by the 
learned’ counsel for the respondent that 
the finding arrived at by the lower ap- 
pellate court should not be disturbed in 
this appeal, . In support of this conten- 
tion, reliance was placed on Secy. of State 
v. Rameshwaram Devasthanam, AIR 1934 
PC 112. In the instant case, the finding. 
about Durga Prasad having notice of the 
telegram is a finding based on no evi- 
dence but on surmises. All that was 
said in the Privy Council case was that 
even if a finding wag erroneous or vitiat- 
ed by some error of law or was based 
on inferences drawn on documents, was 
a finding of fact. In the instant case, the 
finding is not covered by any of the cate- 
gories mentioned in the Privy Council 
case, 

So far as. the amount of Rs, 100/-, 
which was paid ag earnest money. is con- 
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cerned, there is no dispute that the plain- 
tiff-respondent is entitled to this amount. 

22. In the result, the appeal suc- 
ceeds. It is hereby allowed with costs. 
The judgment and decree passed by the 


lower appellate Court are set aside and 
those passed by the trial Court are re- 


stored, 
Appeal allowed, 
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The State of Uttar Pradesh and 
others, Appellants v, Suraj Bhan Pande, 
Respondent. 


Special Appeal No. 4 of 1969, D/- 
3-4-1972 against judgment of L, Prasad, 
J. reported in AIR 1969 All 560, 


(A) Essential Commodities Act (1955). 
Section 3 — Scope and amplitude of 
powers under, 


The power granted to the Central 
Government under Section 3 (1) is very 
wide and the Central Government can 
exercise it either regulatorily or probibi- 
torily or bothwise. Therefore the argu- 
ment that storage is not within the ambit 
of sub-section (1) because it occurs in 
clause (d) of sub-section (2) is not well 
founded. Sub-section (2) of S. 3 mere- 
ly gives an illustrative list of some of 
the powers and cannot be read as restric- 
tive of the generality of the powers con- 
ferred by sub-section (1) thereof. Sub- 
section (1) of Section 3 embraces both 
the power to regulate and the power to 
prohibit storage of an essential commo- 
dity. AIR 1945 PC 156 and AIR 1964 SC 
264, Applied. (Para 6) 


(B) Essential Commodities Act (1955), 
Sections 5, 3 (2) (d) — Notification dele- 
gating powers under clause (d) of S. 3 (2) 
to State Government — Does not confer 
power to prohibit storage of food-grains 
on State Government — U, P. Foodgrains 

ictions on Hoarding) Order, 1966 
(as amended by Amendment Order, 1967) 
was ultra vires the delegated powers of 
the State. 


Clause (d) of Section 3 (2) has rela- 
_ Mon to the power to regulate and has no 
connection whatsoever with the power 
to prohibit. On the fact of the delega- 
tion made under clause (d). therefore, 
the State Government has derived the 
power as a delegate to regulate “storage” 
but has no authority to prohibit “stor- 
age”. ‘Regulating’ and ‘prohibiting’ are two 
distinct and separate attributes of power. 
They are. mutually exclusive otherwise 
there was no point in the Legislature us- 
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ing two different words “regulating” or 
“prohibiting” if both the words were in- 
tended to convey the same meaning. The 
power to regulate portrays the idea of 
control, governance and direction, while 
the power to prohibit conveys the sense 
of the imposition of a ban. or the plac- 
ing of a restraint or restriction. The 
power to regulate the production, supply 
and distribution of an essential commo- 
dity and trade and commerce therein 
may easily comprehend and embrace 
the power to control or govern these 
matters by issue of licences and permits, 
or in some other manner, or by con- 
trolling transport, warehousing or price. 
or by regulating sale to specified persons 
or class of persons, or for maintenance 
of books of accounts or for inspection of 
such books of accounts, or for imposition 
of fees for issue of licences and permits 
or for search and seizure of stock for 
contravention of any regulated matter 
or for other subsidiary and ancillary sub- 
jects. On the other hand, the power to 
prohibit conveys a wholly contrary idea, 
for example the imposition of a total or 
partial ban or the imposition of certain 
restrictions with regard to production, 
supply and distribution of an essential 
commodity and trade and commerce 
therein. 


The impugned order says that a 
licensee in form B shall not hold in stock 
more than a total of 1000 quintals of all 
kinds of grain. Such an order cannot 
be passed under clause (d) of sub-sec- 
tion (2) of the Act. Clause (d) itself says 
that the power conferred is ‘for regulat- 
ing’; and it does not say that it is ‘for 
prohibiting’, A qualified restriction has 
been imposed on holding. or as the im- 
pugned order gays on ‘hoarding’ of one 
or all kinds of grain. Such an order is 
a restrictive and not a regulatory one. 
The impugned orders could have been 
passed only under sub-section (1) of Sec- 
tion 3 and not under clause (d) of sub- 
section (2) of Section 3. The power to 
pass an order of the nature of the im- 
pugned order is not within the specific 
power under clause (d) of sub-section (2) 
of Section 3; it is wi the general 
power under sub-section (1). of Section 3; 
this general power was not delegated to 
the State Government under the notifi- 
cation and hence the U, P. Foodgrains 
(Restrictions on Hoarding) Order, 1966, 
was ultra vires the delegation. AIR 1962 
SC 1406 & AIR 1967 SC 1189. Applied; 
AIR 1953 Cal 548, Dissented from; AIR 
1968 Punj 363, Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1968 Punj 363 = ILR (1967) 

2 Punj 790, Sujan Singh v. State 
of Haryana 9 
AIR 1967 SC 1189 = (1967) 2 SCR 
361, State of Mysore v. H. Saniee« 
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AIR 1964 SC 264 = 1964 (1) Cri LJ 

156, Afzal Ullah v. State of U, P. 6 
AIR 1962 SC 1406 = (1963) 1 SCR 

491, Automobile Transport (Raias- 


than} Ltd, v. State of Rajasthan 7 


AIR 1953 Cal 548= 57 Cal WN 397, 
Atulya Kumar v. Directorate of 
Procurement and Supply 9 

AIR 1945 PC 156 = (1945). 2 Mad 
LJ 325, Emperor v. Sibnath 
Banerji 6 


Chief Standing Counsel, fon Appel- 
lants; S. K, Srivastava and. Shanti Bhu- 
shan, for Respondent. 


K. B. SRIVASTAVA, J.:— This spe- 
cial appeal arises out of the fellowing 
facts :— 

Under sub-section (1) of Section 3 of 
the Essential Commodities “Act. 1955 
hereinafter referred to as the Act), if 
the Central Government is of opinion that 
it is necessary or expedient so to do for 
maintaining or increasing supplies of any 
essential commodity or for securing their 
equitable distribution and availability at 
fair prices, it may. by order, provide for 
regulating or prohibiting the production, 
supply and distribution thereof and trade 
and commerce therein. Under sub-sec- 
tion (2) of this section without prejudice. 
to the generality of the powers confer- 
red by sub-section (1). an order made 
thereunder may provide: 


(b) ssesereeseesh l 


(d) for regulating by licences, per- 
mits or otherwise the storage, transpòrt, 
distribution, disposal, acquisition, use or 
consumption, of any essential commodity; 





(i) ie 
Under clause Ë) of Section 5, the Cen- 
tral Government may, by notified arder, 
direct that the power to. make orders 
under Section 3 shall, in relation to such 
matters and subject to such conditions, 
if any. as may be.specified. in the direc- 
tion, be exercisable also by such State 
Government as may be specified in the 
direction. The Central Government acted 
under Section 5.(b) and on November 15, 
1958, issued the following notification :— 

“In exercise of the powers conferred 
by Section 5 of the Essential Commodi- 
ties Act. 1955 (10 of 1955) the Central 
Government hereby directs— 


(a) that the powers. conferred on it by 
sub-section (1) of Section 3 of the said 
Act to make orderg to provide for the 
matters specified in clauses (a), (b). (c), 
(d). (e). (Ð. (h), (i), Gi), and (i) of sub- 
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section (2) thereof shall. in relation to 


food-stuffs, be exercisable | also by a 
State Government Sdveseceeees 


2. Under this delegated power, 
the State Government of U., P. issued 
the U. P. Food-grains (Restrictions on 
Hoarding) Order. 1966. whereby a licen- 
see in Form B under the U. P. Food- 
grains Dealers Licensing Order, 1964 
could hold in stock upto 1000 quintals of 
one kind of grain and upto a total quan- 
tity of 2500 quintals of all kinds of grain, 
This order was modified by the U. P. 
Foodgrains (Restrictions on Hoarding} 
(Amendment) Order. 1967 which came 
into force on February 1, 1967. Under 
the amended order, a licensee in Form B 
could hold in stock upto 250 quintals only 
of a particular kind of grain and-upto a 
total quantity of 1000 quintals only of 
all kinds of grain. - f 


3. ° The respondent Surajbhan Pan~ 
dey has whole-sale grain. business af 
Katarniya Ghat.in the district of Bah- 
raich and holds a licence in Form B under 
the U, P, Foodgrains Dealers Licensing 
Order, 1964. The Sub-Divisional Officer~ 
cum-Food Officer, Nanpara. appellant 
No. 3, raided the business premises of the 
Tespondent on March 15, 1967 and find- 
ing the stock of all kinds of grains in ex- 
cess of 1000 quintals. seized the same 
and made a first information report at 
P. S. Sujauli which ultimately resulted 
in the prosecution of the respondent be- 
fore the Sub-Divisional Magistrate, Nan= 
para. appellant No. 2. under Section 7 of 
the Act for contravention of the U. P. 
Foodgrains (Restrictions on Hoarding) 
Order, 1967 passed under Section 3 of 
the Act. It is in these circumstances that 
he instituted writ petition No, 631 of 1966 
against the aforesaid two officers and the 
State of U, P, (appellant No. 1) praying 
for the issue of a writ of certlorari quash- 
ing the U, P, Foodgrains (Restrictions on 
Hoarding) Order, 1966, as amended in 
1967 (hereinafter referred to as the im- 
pugned order), and the charges under 
Sections 3/7 of the Act and for the issue 
of a writ of prohibition forbidding ap- 
pellant No. 2 to continue the cri 
prosecution, and for a writ of manda- 
mus commanding him to release the seiz- 
ed stock, inter alia, on the ground that 
the impugned order was béyond the scope 
of the delegated authority of the State 
Sone and as such was illegal and 
void, 


4. The appellants joined issues by 
a counter-affidavit wherein they took the 
plea that the impugned order falls fairly 
and squarely within the ambit and scope 
of the authority delegated under clause 
(d) of sub-section (2) of Section 3 of the 
Act. e alternative case taken by them 
was Chat if for any reason it be found 
that the order is not covered by clause 
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(d). it would be covered by .sub-section 
(1) of Section 3 and the Central Govern- 
ment had not only had the power to de- 
legate its powers under sub-section (1) 
but it had also actually delegated it and, 
therefore. the impugned order is not 
open to challenge. 


5. The learned single Judge held 
that (1) an order fixing a quantitative 
limitation on the holding of grain, whe- 
ther of one or several kinds, cannot be 
made in exercise of a regulatory power 
under clause (d); (2) that such an order 
can be made only in exercise of a prohi- 
bitory power under sub-section (1); (3) 
that the power of the Central Govern- 
ment under sub-section (1) is not de- 
legable, and (4) that in fact also, it 
was not delegated: and in view of these 
findings of his. he allowed the writ peti- 
ree and issued the various writs prayed 
‘or, 


In this special appeal before us. all 
these four points have been canvassed. 
However, in view of our findings on points 
Nos. 1. 2 and 4, it would not be necessary 
to express any opinion regarding the third 
point. 

6. An analytical scrutiny of sub- 
section (1) of Section 3 will make it clear 
that— 

(a) the Central Government has to 
form an opinion that it is necessary or 
expedient to issue orders, 

(b) the factors which must furnish 
the foundation for the formation of the 
opinion are— 

(G) maintaining or increasing 
plies of any essential commodity, or 

Gi) securing their equitable distribu- 
tion and availability at fair prices 


(ec) upon the formation of the opinion, 
the Central Government may, by order— 

(i) either provide for regulating. or 

(ii) provide for prohibiting 
the production. supply and distribution 
of an essential commodity and trade and 
commerce therein. 

The power under sub-section (1) is 
couched in very wide language. The ex- 
ercise of the power may be either re- 
gulatory or prohibitory, or may partake 
of both these characters. Again, the 
power of regulating or prohibiting 
may be in respect of the produc- 
tion, supply and distribution of an 
essential commodity, and trade and 
commerce therein. Now, storage of a 
particular commodity in the course of 
trade and commerce is a normal and com- 
mon feature. A whole-saler or retailer 
has to build up a stock of a particular 
commodity or commodities for future 
transactions. This must be taken to be 
in consonance with normal trade and 
commercial practice. Storage, therefore, 
is clearly implied in the wide language 
used in sub-section (1) of Section 3, That 


sup- 
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being so, under gub-section (1), the Cen- 
tral Government has the power to regu- 
late or prohibit gtorage of an essential 
commodity. ‘the argument that storage 
is not within the ambit of sub-section (1) 
because it occurs in clause (d) of sub-sec- 
tion (2). is not well founded. In the first 
instance, sub-section (1). is the reservoir 
or fountain of the totality of powers 
envisaged thereunder whereas the speci- 
fied powers under the various clauses of 
sub-section (2) are meré streams or tri- 
butaries that flow out of that reservoir 
or fountain. Nothing will flow out of the 
reservoir or fountain if it is dry. In 
order, therefore, for a power to be speci- 
fied in any of the clauses of sub-section 
(2), it is necessary that, that power must 
find a place in sub-section (1). The use 
of the words “without prejudice to the 
generality of the powers conferred by 
sub-section (1}, ‘an order made there- 
under’ may provide” for specific powers 
under clauses (a) to (i) of sub-section (2). 
itself indicates that the powers specified 


in these clauses are illustrative of the 
general power embodied in sub-sec, (1). 
Sub-section (1) is exhaustive of the 


powers, sub-section (2) merely gives an 
illustrative list of some of those powers 
and cannot be read as restrictive of the 
generality of the powers conferred by 
sub-section (1). This is the only natural 
construction that can be placed on S. 3 
and this construction is also based on 
well-established principles of law. We 
need only cite two cases in this regard. 
In Emperor v. Sibnath Banerji, AIR 
1945 PC 156, their Lordships of the Judi- 
cial Committee had to deal with the rela- 
tive positions of sub-sections (1} and (2) 
of Section 2, Defence of India Act, 1939 
and they delivered themselves thus :-— 
“In the opinion of their Lordships, 
the function of sub-section (2) is merely 
an illustrative one; the rule-making 
power is conferred by sub-section (1). 
‘the rules’ which are referred to in the 
opening sentence of sub-section (2) are 
the rules which are authorised, by, and 
made under sub-section (1); the provi- 
sions of sub-section (2) are not restric- 
tive of sub-section (1), as indeed is ex- 
pressly stated by the words “without 
prejudice to the generality of the powers 
conferred by sub-section (1).” 
The same view was taken by their 
Lordships of the Supreme Court in Afzal 
Ullah v, State of Uttar Pradesh, AIR 1964 
SC 264, while dealing with certain provi- 
sions of the U. P. Municipalities Act, 
1916. Their Lordships said that: 


“Tt is now well settled that the sveci- 
fic provisions such as are contained in thé 
several clauses of Section 298 (2) are 
merely illustrative and they cannot be 
read as restrictive of the generality of 
powers prescribed by Section 298 (1)”. 
We are of the view. therefore, that sub- 
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section (1) of Section 3 embraces both 
the power to regulate and the power to 


Prei storage of an: essential commo- 
ity. ` 


7. Having discussed the scope and 
amplitude of the powers under sub-sec- 
tion (1) of S5. 3, it is time to advert to 
the question as to which power, regula- 
tory or prohibitory, was delegated to the 
State Government under clause (d) of 
sub-section (2) of S. 3. A perusal of the 
various clauses (a) to (j) will indicate that 
while clauses (a), (d) and (g) speak of the 
power to regulate, clause (e) confers the 
power to prohibit, and the remaining 
clauses (b). (c), (f), (h), ©. (ii) and (À) 
though they do not mention that they 
are illustrative of the power to regulate, 
impliedly partake the character of that 
power. It will at once become clear that 
clause (d) has relation to the power to 
regulate and has no connection whatso- 
ever with the power to prohibit. On the 
foot of the delegation made under Cl. (d), 
therefore, the State Government has 
derived the power as a delegate to re- 
gulate “storage” but has no authority to 
prohibit “storage”. ‘Regulating’ and ‘pro- 
hibiting’ are two distinct and separate 
attributes of power. They are, in our 
view, mutually exclusive otherwise there 
was no point in the Legislature using two 
different words “regulating” or “prohibit- 
ing” if both the words were intended to 
jconvey the same meaning. The power 
to regulate portrays the idea of control, 
governance and direction, while the power 
to prohibit conveys the sense of the im- 
position of a ban, or the placing of a res- 
traint or restriction. The power to re- 
gulate the production, supply and dis- 
tribution of an essential commodity and 
trade and commerce therein may easily 
comprehend and embrace the power to 
control or govern these matters by issue 
of licences and permits. or in some other 
manner, or by controlling transport, ware- 
housing or price, or by regulating sale to 
specified persons or class of persons, or 
for maintenance of books of accounts or 
for inspection of such books of accounts, 
or for imposition of fees for issue of 
licences and permits or for search and 
seizure of stock for contravention of any 
regulated matter or for other subsidiary 
and ancillary subjects. On the other 
hand, the power to prohibit conveys a 
wholly contrary idea, for example the im- 
position of a total or partial ban or the 
imposition of certain restrictions with 
regard to production, supply and distribu- 
tion of an essential commodity and trade 
and commerce therein. As observed by 

eir Lordships of the Supreme Court in 
Automobile Transport (Rajasthan) Lid. 
v. State of Rajasthan, AIR 1962 SC 1406, 
“restrictions obstruct the freedom, 
whereas regulations promote it”. We mav 
also profitably refer to the decision of 
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their Lordships of the Supreme Court in 
State of Mysore v. H, Sanjeeviah, AIR 
1967 SC 1189. In that case. Section 37, 
Mysore Forest Act, authorized the State 
Government to make rules ‘to regulate 
the transit of any forest produce’. The 
Mysore Government framed rules to 
regulate the transit of timber. The 
rules provided that no person shall import 
forest produce into, export forest produce 
from, or move forest produce within, any 
of the areas specified in Schedule A, un- 
less such forest produce was accompani- 
ed by a permit prescribed under Rule 3. 
By subsequent notifications, the State of 
Mysore added two provisos to Rule 2 to 
the effect that no such permit shall auth- 
orise any person to transport forest pro~ 
duce between sunset and sunrise buf 
permission may be granted to Timber mer- 
chants to transport timber upto 10 p.m 
under certain conditions. By the terms 
of the two provisos there was an absolute 
prohibition against transportation of forest 
produce between the hours of 10 p.m 
and sunrise, and a qualified prohibition 
between the hours of sunset and 10 p.m. 
It was contended on behalf of the State 
of Mysore that these two provisos 
were regulatory and not prohibitory. 
Their Lordships decided this controversy 
in the following terms:— 


“Power to impose restrictions of the 
nature contemplated by the two provisos 
to Rule 2 is not to be found in any of 
the clauses of sub-section (2) of S. 37. 
By sub-section (1) the State Government 
is invested with the power to regulate 
transport of forest produce “in transit by 
land or water’. The power which the 
State Government may exercise is, how- 
ever, power to regulate transport of forest 
produce. and not the power to probibit - 
or restrict transport. Prima facie, a rule 
which totally prohibits the movement of 
forest produce during the period between 
sunset and sunrise is prohibitory or res- 
trictive of the right to transport forest 
produce. A rule regulating transport in 
its essence permit transport. subject to 
certain conditions devised to promote 
transport; such a rule aims at making 
transport orderly so that it does not harm 
or endanger other persons following a 
similar vocation or the public, and en- 
ables transport to function for the public 
good The power conferred upon 
the State Government is merely ‘to re- 
gulate the transit’ of ‘forest produce and 
not to restrict it. If the provisos are in 
truth restrictive of the right to transport 
the forest produce, however good the 
grounds apparently may be for restrict- 
ing the transport of forest produce, they 
cannot on that account transform the 
power conferred by the provisos into a 
power merely regulatory”. 

The impugned order says that a 
licensee in form B shall not hold in stock 
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more than 250 quintals of a particular 
kind of grain and not more than a total 
of 1000 quintals of all kinds of grain, Such 
an order cannot be passed under Cl, (d) 
of sub-section (2) of the Act. Clause (d) 
itself says that the power conferred is ‘for 
regulating’; and it does not say that it is 
‘for prohibiting’. A qualified restriction 
has been imposed on holding. or as the 
impugned order says on ‘hoarding’ of one 
or all kinds of grain. Such an order isa 
restrictive and not a regulatory one. The 
nomenclature of the impugned order it- 
self suggests that the intention was to 
prohibit or restrict and not to regulate. 
The principal, as well as the amended, 
impugned orders are called the U., P. 
Foodgrains (Restrictions on Hoarding) 
Order. The learned Chief Standing Coun- 
sel vehemently argued that in order to 
make food-stuffs available in localities 
where they were in short supply it was 
necessary that there should be fair and 
even distribution in all localities and it is 
because of these good intentions and salu- 
tary desire that the State Government 
had to pass the impugned orders, How- 
ever, we are not concerned with the 
motive but with the validity of the order. 
In the net result, we are of the view that 
the impugned orders could have been 
passed only under sub-section (1) of S. 3 
and not under clause (d) of sub-section (2) 
of S. 3. 


8. The Tearned Chief Standing 
Counsel then argued that the mention of 
a wrong source of power in the notifica- 
tion will not invalidate it if the power 
can be attributed to the proper source 
under sub-section (1), This argument is 
well founded. Nevertheless, the fact 
remains whether the power under sub- 
section (1) had been delegated or not 
to the State Government. We are of the 
view that there was no such delegation. 
The notification issued by the Central 
Government directs that its powers under 
sub-section (1) of section 3 to make 
orders to provide for the matters speci- 
fied in clauses (a), (b), (c). (d). (e), (D) 
W. ©. Gi), and (i) of sub-section .(2) 
shall, in relation to food-stuffs be exercis- 
able also by a State Government. It 
is clear, therefore, that what was delegat- 
ed was the power to make orders in res- 
pect of the matters specified in the clauses 
referred to above and not in respect of 
the totality of powers that fall under 
sub-section (1). We may illustrate this 
point further by pointing out that the 
power specified in clause (g) of sub-sec- 
tion (2) has been specifically omitted from 
the notification. It cannot, therefore, be 
said that all the powers comprised in sub- 
section (1) had been delegated when there 
is explicit indication that at least one 
was reserved. Again, if the Central Gov- 
ernment intended to divest itself of all 
its powers, in relation to food~stuffs, and 
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delegate them to State Governments, the 
notification would not have been worded 
in the manner in which it has been 
worded. It would have said that the 
powers conferred on the Central Govern- 
ment by sub-section (1) of S. 3 to make 
orders to provide for regulating or pro~» 
hibiting the production, supply and dis- 
tribution and trade and commerce there- 
in, in relation to food-stuffs, shall be ex- 
erciseable also by a State Government, 
The Central Government did not say 50 
in the notification. In fact, therefore, the 
power under sub-section (1) of S. 3 was 
not made the subject-matter of delegation. 

9. The learned Chief Standing 
Counsel pinned his faith on Atulya 
Kumar v, Directorate of Procurement and 
Supply, AIR 1953 Cal 548 for the pro- 
position that the notification includes the 
delegation of the Central Government's 
general powers under sub-section (1) of 
S. 3. The notification in the Calcutta 
case was in the following terms:— 

“The Central Government is pleased 
to direct that the powers conferred on it 
by sub-section (1) of S. 3 of the said 
ordinance to provide for the matters 
specified in sub-section (2) thereof shall 
in relation to food-stuffs be exercisable 
by any Provincial Government”, 

Sinha, J, observed thus:— 


“This is undoubtedly very incompe- 
tent drafting. But I think that the mean- 
ing is reasonably clear. The matters 
specified in sub-section (2), being ‘with- 
out prejudice to the generality of the 
powers’ conferred by sub-section (1) must 
be held to include such powers. Thus it 
cannot be said that the general powers 
have not been conferred upon the State, 
but only those specified in clauses (a) to 
(i) of sub-section (2). The only limita- 
tion is with regard to the kind of the 
essential commodity concerned. The 
State Government has been given powers 
limited to food-stuffs only. It follows 
that although the State Government 
could not promulgate an order to acquire 
stock not already held under clause (f) 
of sub-section (2) of S. 3 of the Act, 
there is no impediment in doing so under 
the general Pe conferred by sub- 
section (1) of S. 3”, 

Sinha, J. had to interpret a notification 
which was couched in different language. 
If, however, he intended to lay down 
that the delegation of powers under the 
various sub-clauses of sub-section (2) will 
also include the delegation of all powers 
under sub-section (1), then. with all res- 
pect, we find ourselves unable to agree 
to that view. There is no detailed rea- 
soning given by him for that vlew. It 
should be emphasised that the various 
clauses speak of gpecific powers only and 
cannot comprise all the general powers 
that find a mention in the very wide 
language used in sub-section (1) A con- 
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trary view has been taken by the Punjab 
and Haryana High Court in Sujan Singh 
v. State of Haryana, AIR 1968 Punj & 
Har 363. In that case, in exercise of the 
powers conferred by Section 5. the Cen- 
tral Government issued a notification 
directing that the powers conferred on it 
by sub-section (1) of S. 3 to make orders 
to provide for the matters specified in 
clauses (a), (b), (e), (d). (e). (D. h). (BD. 
Gi) and (i) of sub-section (2) thereof shall, 
in relation to food-stuffs, be exercisable 
also by a State Government. That noti- 
fication is in the same language as the 
‘notification before us. Narula. J., speak- 
ing for the Court, held as follows:— 


“As the matter covered by the Im- 
pugned order does not admittedly fall 
within any of the various clauses of sub- 
section -(2) of S. 3 specifically referred to 
in the notification under Section 5 of the 
Act, the impugned order is liable to be 
struck down on that short ground”. 

We are in respectful agreement with this 
view. 


10. In the net result. the power to 
pass an order of the nature of the im- 
pugned order is not within the specific 
power under clause (d) of sub-section (2) 
of S. 3; it is within the general power 
under sub-section (1) of S, 3; this general 
power was not delegated to the State 
Government; and in view of these findings 
of ours, we are of the view that this ap- 
peal has no substance and must be and is 
hereby dismissed with costs. 

Appeal dismissed. 
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Babu Nandan and others, Petitioners 
v. The Board of Revenue and others, Op- 
posite Parties, ` 

Civil Mise. Writ No. 1579 of 1970, 
D/- 24-3-1972. 


(A) Evidence Act (1872), S 90-A (2) 
(U. P) — ‘Any document which is the 
basis of a suit? — Presumption as ro 

In a suit for partition under S. 49, 

P. Tenancy Act, the plaintiff claimed 
Vs share of the ancestral tenancy lands 
on the ground that he and the defendants 
were the sons of R. The plaintiff also 
relied on a permanent lease executed by 
the ex-zamindars conferring additional 
rights in favour of the defendants and 
ae who were all described as sons 
of R. : 


Held that as the plaintiff had refer- 
red to the lease deed only as a circum- 
stance to show that on an earlier occa- 
sion when there was no dispute about 


the property he was described as a son 
EP/EP/C840/72/KSB 
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proof, 


A.L R. 
of R. the lease deed could not be said to 
be the basis of the plaintiffs title to the 
suit land within the meaning of Sec- 
tion 90-A (2) so that the presumption 
available to a registered document could 
be availed of- (Para 3) 


(B) Evidence Act (1872), S. 90, (U. P.) 
— Presumption as to document twenty 
years old — Principle underlying — 
Document admissible ‘without formal 


The effect of the presumption under 
Section 90 is that a formal proof of such 
document is dispensed with and the docu- 
ment is admissible in evidence, p 

(Para 4) 

The material date for the admissibi- 
lity of a document is the date on which 
it is tendered in evidence and not on the 
date when it is filed in the course (see 
AIR 1936 PC 15), 


Hence, if a copy of a registered lease 
is tendered in evidence before 20 years 
of the date- of its execution, the court 
would commit an error of law in admit- 
ting the document without formal proof 
because the presumption under S. 90 (2) 
is not available for such document. 

(Para 4) 

(C) Constitution of India, Art. 226 — 
High Court will not undertake appraisal 
of evidence or interfere with findings of 
Courts below in exercise of its writ furis- 
diction — Fact that the finding is based 
on inadmissible evidence is not sufficient 
for interference when there is other evi- 
dence on record to sustain the finding — 
(K-Ref:— Evidence Act (1872), S. 167). 


(Para 5 
Cases Referred: Chronological Paras 
AIR 1936 PC 15 = 63 Ind App 85, 
Surendra Krishna Roy v, Mohd. 
Syed Ali 


G. N. Verma, for Petitioners; Stand- 
Ing Counsel, for Opposite Parties, 

ORDER:-— Bachai, respondent No. 4, 
filed a suit for partition under Section 49 
of the U. P, Tenancy Act regarding plot 
No, 207. area, 58 acres situate within the 
Municipal limits of Jaunpur city. Res- 
pondents Nos. 2 to 8 along with Babu 
Nandan, petitioner No, 1, were defendants 
to the said suit. Bachai plaintiff claim- 
ed one-fifth share in the disputed land 
on the ground of his being son of Ramesh- 
war. The petitioner-defendants contested 
the suit. Their main contention was that 
Bachai respondent No, 4 (plaintiff) was 
tarail son of Rameshwar and, as such. he 
was not entitled to any share in the land 
in suit. According to the plaintiff the 
land in suit wag ancestral, coming down 
to the family from Chhaggu, father of 
Rameshwar. Bachai and defendants were 
sons of Rameshwar and, as such, he 
claimed one-fifth share. Bachai further 
relied upon a permanent lease executed 
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by the ex-zamindars in favour of Babu 
Nandan on 6th September, 1944. confer- 
ting certain additional rights on the 
lessees. In that lease Bachai the plain- 
tiff and Babu Nandan and others (the 
defendants) in the suit and petitioners in 
the present petition, were described as 
sons of Rameshwar. The trial court dis- 
missed the suit; on appeal the lower ap- 
pellate court decreed it. A second appeal 
was filed by the petitioner-defendants be- 
fore the Board of Revenue which was 
dismissed by an order dated 8th Janu- 
ary, 1970 and the plaintiff’s suit was 
decreed. By means of the present peti- 
tion Babu Nandan and others who were 
defendants to the suit. have challenged 
the legality of the judgment of the Addi- 
tional Commissioner and the Board of 
Revenue. 


2. Learned counsel for the peti- 
tioners assailed the judgment of the 
Board of Revenue and the Additional 
Commissioner mainly on the ground that 
both the courts had committed an error 
of law in placing reliance upon the lease 
dated 6th September, 1944, as the said 
lease had never been proved according to 
_ law and was not admissible in evidence. 
He further contended that in view of 
sub-section (2) of S. 90-A of the Indian 
Evidence Act the presumption available 
to a registered document more than 
twenty years old was not available in the 
present case as the plaintiff Bachai had 
relied upon the said lease in the plaint 
as the basis of his title. Lastly, the 
learned counsel urged that if the lease 
deed was excluded, there was no evidence 
On record to support the findings record- 
ed by the Board of Revenue and the 
Additional Commissioner, that Bachai was 
son of Rameshwar and, hence, entitled to 
one-fifth share in the land in dispute. 


3. Bachai respondent claimed 
share in the property on the ground of 
his being son of Rameshwar and not on 
the basis of the lease deed executed by 
the erstwhile zamindars in favour of 
Bachai and Babu Nandan. The basis of 
his claim was the right to inherit the pro- 
perty of Rameshwar and not the lease 
deed as contended by the learned coun- 
sel for the petitioner. The lease deed in 
itself did not confer any right of inheri- 
tance on Bachai. Admittedly, Changu, 
grand-father of Babu Nandan and 
Bachai. was recorded as a subtenant in 
1354 Fasli over the plots in dispute and 
‘the tenancy came down since his life 
time. The lease deed was executed on 
6th September, 1944 in favour of Babu 
Nandan Bachai and others conferring cer- 
tain additional rights. Bachai referred to 
the lease deed only as a circumstance to 
show that on an earlier occasion when 
there was no dispute about the property. 
he was described ag a son of Rameshwar, 
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The lease deed was not the basis of 
Bachai’s title for the share in the pro- 
perty in dispute. The Board of Revenue 
has recorded a finding to that effect on 
this aspect of the question. There is no 
error of law or jurisdiction in that finding. 
The petitioner’s contention that the lease 
was the basis of Bachai’s title. therefore, 
the presumption available to a register- 
ed document could not be made in view 
of the provisions contained in sub-sec- 
tion (2) of S. 90-A of the Indian Evidence 
Act, is not tenable. 

4. Learned counsel for the peti- 
tioner has urged that the lease deed dated 
6-9-1944 was not admissible in evidence 
as the same had not been proved accord- 
ing to law. The Commissioner as well 
as the Board of Revenue placed reliance 
on the lease deed in recording a finding 
that Bachai was son of Rameshwar. Peti- 
tioner’s contention about the admissibi- 
lity of that document was repelled by the 
Commissioner as well as the Board of 
revenue on the ground that since the 
document was registered and more than 
twenty years old, it did not require 
formal proof. Section 90 of the Indian 
Evidence Act as amended in its applica- 
tion to the State of Uttar Pradesh, lays 
down that where any document purport- 
ing or proved to be 20 years old, is pro- 
duced from any custody which the court 
in a particular case considers proper. the 
Court may presume that the signature 
and every other part of such document, 
which purports to be in the handwriting 
of any particular person, is in that per- 
son's handwriting and its execution and 
attestation shall also be presumed, What 
is a proper custody is clarified by the 
explanation attached to Section 90. The 
U. P. Legislature has added sub-sec, (2) 
to S. 90 which runs as under:— 


“Where any such document as is re- 
ferred to in sub-section (1) was register- 
ed in accordance with the law relating 
te registration of documents and a duly 
certified copy thereof is produced, the 
Court may presume that the signature 
and every part of such document which 
purports to be in the handwriting of any 
particular person, is in that person’s 
handwriting. and in the case of a docu- 
ment executed or attested, that it was 
duly executed and attested by the person 
by whom it purports to have been ex- 
ecuted or attested”. 

The principle underlying Section 90 Is, 
that if a private document. 20 years old 
or more is produced from proper custody, 
the court may presume that the signature’ 
and every other part of the document 
which purports to be in the signature of 
a particular person is in that person’s 
handwriting. A formal proof of such a 
document is dispensed with and the docu- 
ment is admissible in evidence. The lease 
deed in the present case had been execut- 
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ed by the erstwhile zamindars in the 
name of petitioner Bachai and other sons 
of Rameshwar. It was a registered lease. 
Bachai respondent produced a certified 
copy of the registered lease before the 
trial court. The lower appellate court 
as well as the Board of Revenue held 
that the lease deed was twenty years 
old, and hence, it was admissible in evi- 
dence according to Section 90 of the 
Indian Evidence Act. Learned counsel 
for the petitioner has urged that the 
document was not 20 years old and, 
therefore, it required formal proof, In 
the absence of formal proof the docu- 
ment was not admissible; the Board of 
Revenue and the Commissioner wrongly 
relied on that document. Admittedly, 
the lease deed was executed on 6th 
September 1944, and registered on 23-6- 
1944. The suit was filed on 28th Janu- 
ary, 1964, which was decided by the trial 


court on 18th August, 1964. The mate-° 


trial date for the admissibility of a docu- 
ment is the date on which it is tendered 
in evidence and not on the date when it 
fs filed in the court (see AIR 1936 PC 15). 
The petitioners have not stated as to on 
what date the document was tendered in 
evidence, but the fact remains that it 
must have been tendered prior to the 
date of the trial court’s judgment dated 
{8th August, 1964. The lease deed was 
obviously not 20 years old at the time it 
was tendered in evidence. The presump- 
tion as contemplated by Section 90 (2) 
could not be made in respect of the lease 
deed. Under these circumstances it is 
clear that the lease deed was not admis- 
sible in evidence without formal proof. 
The lower appellate court and the Board 
of Revenue ‘committed an error of law 
placing reliance on the same. 


5. The lease deed was not admis- 
sible in evidence and the findings record- 
ed by the Board of Revenue and the Com- 
missioner are vitiated to that extent but 
that is not sufficient for quashing the im- 
pugned order. The ssioner in ap- 
peal recorded a finding that Bachai was 
son of Rameshwar. In coming to that 
conclusion the Commissioner no doubt 
Placed. reliance on the statement contain- 
ed in the lease deed, but apart from that, 
he placed reliance on the oral evidence 
also, as is clear from paragraph 6 of his 
fudgment. The Commissioner’s finding 
that Bachai wag son of Rameshwar was 
affirmed by the Board of Revenue. which 
considered the revenue entries also in 
coming to that conclusion. The peti- 
tioner’s contention that if the lease deed 
was excluded, there remained no evi- 
dence on the record to sustain the find- 
Ings recorded by the Board of Revenue 
and the Additional Commissioner is with- 
out any substance. The judgments of 
the trial court and the Commissioner 
clearly show that besides the lease deed 
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there was oral evidence of Bachai, Babu 
Nandan and Sita Ram on the question of 
Bachai’s parentage. The trial court no 
doubt discarded the statement of Bachai; 
but the Commissioner in appeal accepted 
his version and disbelieved Babu Nandan 
and his witnesses. The Commissioner had 
jurisdiction to consider the evidence 
afresh and to take a different view than 
that taken by the trial court. The Board 
of Revenue er considered the re- 
venue entries which furnished circum- 
stantial evidence to support Bachai’s 
claim. There was thus evidence on re- 
cord to sustain the findings of the Com- 
missioner and the Board of Revenue, and 
it is not possible to hold that the findings 
of the Board of Revenue and the Com- 
missioner are based on no evidence, What 
the petitioner in essence contended was 
that if the documentary evidence as con- 
tained in the lease deed excluded, there 
Temained no reliable evidence to prove 
that Bachai was son of Rameshwar. I 
the lease deed wag excluded, there re- 
mained only oral testimony of Bachai 
and the circumstantial evidence which 
may not have strong probative value like 
that of the statement contained in the 
lease deed; but appraisal of evidence is 
not permissible in proceedings under Arti- 
cle 226 of the Constitution, and even if 
I were to take a different view on the 
remaining piece of evidence. it would no 
be permissible to interfere with the find- 
ings of the courts below in exercise of 
this Court’s powers under this jurisdic- 
tion. There is thus no good ground to 
interfere with the impugned orders and 
nieces gs recorded by the revenue 
co : 


6. In the result, the writ petition 


fails and is accordingly dismissed. In the 


circumstances of the case, there will be 
no order as to costs. 


Petition dismissed, 
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SATISH CHANDRA AND 
T. S. MISRA, JJ, 

Vishwa Mitra Chhadda, Applicant v. 
Smt. Amrit Kaur and others, Opposite 
Parties, 

F. A. F. O, No. 256 of 1970, D/- 16-3- 
1972, from judgment and award of B. P. 
Mathur. Motor Accidents Claims Tribunal, 
Lucknow, D/- 24-7-1970. 

(A) Motor Vehicles Act (1939), Sec- 
hee 110 — Jurisdiction of Claims Tribu- 


The Claims Tribunal is competent to 
entertain claim for compensation not only 
against the insurance company but also 
against the insured person (owner of 
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1972 
motor vehicle) arising out of the same 
accident. Case law discussed. (Para 10) 


(B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Pues to be considered in 
making award. 


The general principle is that the 
pecuniary loss can be ascertained only 
oy balancing on the one hand the loss to 

claimants of the future pecuniary 
e and on the other any pecuniary 
advantage which from whatever sources 
could come to them by reason of the 
death, that is, the balance of loss and gain 
ta a dependant by the death must be 
ascertained. In order to succeed the 
plaintiff must show that he has lost a 
reasonable probability of pecuniary ad- 
vantage. AIR 1970 SC 376 and Winfield 
on Torts followed, (Paras 17, 18) 
Cases Referred: Chronological Paras 
AIR 1972 All 61 = 1971 All LJ 
998, D. K, Gupte v. Pilokhri 
Brick Kiln. 10 
ATR 1971 SC 1624 = (1972) 1 SCJ 
l, Sheikhupura Transport Co. v. 
Northern India Transporters In- 
surance Co, Ltd, 10. 17 
AIER, 1970 SC D = (1970) 2 SCR 
s C. K. Subramonia Iyer v. 

K. Nair 18 
AR 1969 Punj 172 = ILR (1969) 2 
Puni 522, State of Punjab v. 

V. K. Kalia 10 
ATR. 1967 Mys 11 = 1967 Cri LJ 
A Seethamma v. Benedict 


AIR 1963 Punj 214 = 64 Pun LR 
917, Nand Singh v. Punjab Road- 
ways. Amritsar 10 
AIR 1962 SC 1 = (1962) 1 SCR 
929. Gobald Motor Service Ltd. 
v. Veluswami 16, 17 
ne51 AC 601 = (1951) 2 All ER 
448. Nance v, British Columbia 
_ Electric Co, Ltd. ; 16 
1942 AC 601 = (1942) 1 All ER 
657, Davies v. Powell Duffrun 
Associated Collieries Ltd, 16 
Deoki Nandan, for Applicant B. N. 
Verma and R. S. Saxena, for Opposite 
Parties. 


SATISH CHANDRA, J.:— This is an 
appeal under Section 110-D, Motor Vehi- 
cles Act, 1939. The appellant owned an 
Ambassador car No. USF 3581. He was 
running it as a taxi between Kanpur and 
Lucknow, through a driver. On ililth 
September, 1969, this car was taking seve- 
ral passengers including Autar Singh 
ffrom Kanpur to Lucknow. On the way 
ft met with an accident; as a result, 
Autar Singh along with the driver of the 
vehicle, died. The legal representatives 
of the deceased Autar Singh lodged a 
claim for recovery of Rs. 1,00,000/- as 
compensation against the appellant as the 

of the car and the Oriental Fire 
and General Insurance Company Limited, 
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Kanpur. as the insurer of the vehicle. 
The Motor Accidents Claims Tribunal 
decreed the claim for Rs. 26,400/- out of 
which Rs. 4,000/- were held payable by 
the insurance company. The appellant 
was made liable to pay the rest. Aggriev- 

|, the owner of the vehicle has come to 
this Court in appeal, 


2. The Tribunal found that Autar 
Singh, the predecessor-in-interest of the 
respondents, was travelling in the taxi 
owned by the appellant and he died as a 
result of injuries received at the accident 
with the taxi. It was found that the 
accident occurred due to the rash and 
negligent driving by the driver of the 
car. The claim was held to be within 
time, 

3. Learned counsel for the appel« 
Tant raised a fresh point which was not 
urged before the Tribunal, namely that 
the Tribunal wag not competent to en- 
tertain the claim against the appellant as 
the insured person. The finding that the 
accident was caused due to the negli- 
fence of the driver was also challenged. 
Learned counsel urged that the assess- 
ment of compensation by the Tribunal 
was unfair and incorrect. 

4, In support of the first submis- 
sion it was urged that the Motor Accid- 
ents Claims Tribunal constituted by the 
Motor Vehicles Act was a statutory Tri- 
bunal It had no general powers like a 
civil court. Its jurisdiction was depend- 
ent upon the provisions of the Motor 
Vehicles Act, and under it the Tribunal 
ean entertain claims for compensation 
only against the insurer. The claim of 
the respondents in so far as it proceeded 
against the appellant. who was the in- 
sured, was incompetent. In support, 
learned counsel invited our attention to 
Section 96 of the Motor Vehicles Act. 
Under this section. where a judgment in 
respect of any liability covered by an in- 
surance policy is obtained against the 
person insured by the policy. the insurer 
is liable to pay to the person entitled to 
the benefit of the decree any sum not ex- 
ceeding the sum assured payable there- 
under as if he were the judgment-debtor. 
Under sub-section (2) thereof the insurer 
is not liable in respect of any such judg- 
ment unless the court gives notice of the 
proceedings to the insurer and permits it 
to defend the action. 


5. This provision speaks of a 
Yudgment’, ‘decree’ and ‘court’. It was 
urged that this shows that the insured 
person can be made liable for claims of 
compensation in a court which can pass 
a decree. The Claims Tribunal is not a 
court of law. properly so-called. It under 
Section 110-B can only make an award. 
It has no power to pass a decree. These 
provisions indicate that the Motor Vehi- 
cles Act does not contemplate adjudica- 
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tion of claims against persons other than 


the insurer before the Tribunal created . 


under that Act. It-leaves such claims to 
be decided by civil courts. 


6. In addition learned counsel 
sought support from Section 110-B which 
provides:— 

“Award of the Claims Tribunal— On 
receipt of an application for compensa- 
tion made under Section 110-A, the 
Claims Tribunal shall, after giving the 
parties an opportunity of being heard, 
hold an inquiry into the -claim and may 
make an award determining the amount 
of compensation which appears to it to 
be just and specifying the person or per- 
sons to whom compensation shall be paid; 
and in making the award the Claims Tri- 
bunal shall specify the amount which 
shall be paid by the insurer” 


T: Learned counsel ERE the 
last clause which provides that the Claims 
Tribunal shall specify the amount which 
shall be paid by the insurer, and argued 
that ` this clearly shows that the insurer 
alone is liable before the Claims Tribu- 
nal. If any one else was also to be made 
liable. there would have been a provision 
for specification of his share of the liabi- 
lity. It was urged that the Legislature 
made this clear by the Motor Vehicles 
(Amendment) Act 56 of 1969 by which 
the following phrase was added after the 
words ‘the insurer’ occurring at the end 
of Section 110-B:— 


“or owner or driver of the vehicle 

involved in the accident or by all or any 
of them, as the case may be”, 
We are, however. not inclined to accept 
the submission. Section 96 is headed as: 
“Duty of insurers to satisfy judgments 
against persons insured- in respect of 
third party risks”. It primarily deals 
with the insurer. Its purpose is not to 
define or limit the liability of the insured 
person, 

8. Section 110-F bars the jurisdic- 
tion of civil courts. It provides:— 


*110-F. Bar of jurisdiction of: civil 
courts.— Where any Claims Tribunal has 
been constituted for any area, no civil 
court shall have jurisdiction to entertain 
any question relating to any claim for 
compensation which may be adjudicated 
upon by the Claims Tribunal for that area 
This provision shows that the Legislative 
intent was to bring all claims for com- 
pensation within the jurisdiction of the 
Claims Tribunal. The jurisdiction of the 
civil court was barred. The jurisdiction 
was barred in relation to “any question” 
relating to any claim for compensation 
which may be adjudicated upon by the 
Claims Tribunal. According to th 
mission made on behalf of the appellant, 
a claim for compensation against the in- 
surance company would be barred before 
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the civil court because it could be agd 
cated upon by the Claims Tribunal. 
that be so, then any, question relating = 
such claim will be barred from the civil 
court. The phrase “any question relating 
to any claim for compensation” ig so wida 
that it will obviously include the ques+ 
tion of fact or law which the Claims Tri- 
bunal can adjudicate against the insurer, 
and which may also arise in a suit for 
compensation that a person may file 
against the insured person in the civil 
court in respect of the same accident. 

A claim for compensation against the 
insurance company is entertainable by 
the Tribunal; even if a claim for cem- 
pensation against the insured person arisa 
ing out of the same accident be compes 
tent before the civil court, the civil cour® 


_ will, in view of Section 110-F. be barred 


from entertaining any question relating 
to such an accident. Section 110-F pro- 
hibits the civil court from deciding any 
such question. This would mean that the 
civil court cannot grant relief against the 
insured person at all. This destroys the 
very basis of the submission made before 
us. Learned counsel for the appellant as- 
sumed that the respondents could validly 
file a suit and obtain ‘a decree for com-= 
pensation against the insured person, from 
the civil court. 


9. Section 110-B does not provide 
any support to the appellant. Under it 
the Claims Tribunal makes an aw 
determining the amount of compensation, 
If the submission is right. the only per- 
son against whom the Tribunal can make 
an award is the insurer; then there was 
no point in expressly providing that in 
making the award the Claims Tribunal 
shall specify the amount which ghall be 
paid by the insurer. This clause. would 
have meaning only if it was contemplat- 
ed that there may be more than one de- 
fendant before the Tribunal and the Tri- 
bunal may make an award of compensa= 
tion against the insurer as well as other 
persons, 


10. The amendments made in Seca 
tion 110-B only make explicit what till 
then was implicit in the provision, name= 
ly that the .Tribunal will specify the 
amounts which shall be payable by the 
insurer even though the award against 
the owner or the driver of the vehicle 
may be collective. The Supreme Court, 
this Court as well as the High Courts of 
Punjab, Punjab and Haryana and Mysore, 
have entertained claims against persons 
other than the insured: see Sheikhupura 
Transport Co, v. Northern India Transpor- 
ters Insurance Co, Ltd.. AIR 1971 SC 16243 
D. K. Gupta v. Pilokhri Brick Kiln, 1971 
All LJ 998 = (AIR 1972 All 61); Nand 
Singh v. Punjab Roadways Amritsar, AIR 
1963 Pun] 214; State of Punjab v. V, K 
Kalia, ATR 1969 Punj 172 and Sem 
thamma v. Bendict D’sa, AIR 1967 Mys 
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il. In our opinion, the Claims Tribunal 
validly entertained the claim against the 
appellant. 


11. Coming to the merits of the 
appeal, we may note that the learned 
counsel for the appellant did not chal- 
lenge the finding that the taxi in ques- 
tion met with an accident on 11th Sep- 
tember, 1969, as alleged on behalf of the 
plaintiff-respondents. He also did not 
question the finding that Autar Singh 
died as a result of injuries received at 
the accident. Learned counsel, however, 
attacked the finding that the accident was 
caused by the rash and negligent driv- 
ing of the taxi. Balak Ram (P. W. 8) 
and Kashi Prasad Tewari (P. W. 9) are 
the eye-witnesses of the occurrence. 
Balak Ram was a passenger travelling in 
the taxi in question. Kashi Prasad Te- 
wari was coming on a bicycle. He saw 
the taxi and its involvement in the ac- 
cident. 


12. According to Balak Ram. the 
driver was running the taxi at a very 
high speed. He cautioned him, but the 
driver made no response and continued 
to drive the taxi very fast. Shortly prior 
to the occurrence the driver engaged 
this taxi in a racing competition with two 
other taxies. ‘The three involved taxies 
used to overtake each other. At the 
time of the occurrence the taxi in ques- 
tion was behind the other two: The dri- 
ver made an effort to overtake the taxi 
in front of it. He did so at a great speed 
and while doing so the taxi skidded and 
after travelling for a few paces struck a 
shisham tree situate on the road side, 
head-on, The front portion of the taxi 
was totally smashed. The steering-wheel 
drove into the neck of the driver. caus- 
ing his death instantaneously. All the 
pee of the taxi were grievously 

urt. 


Autar Singh became unconscious. 
Kashi Prasad Tewari (P. W. 9) corrobo- 
rates Balak Ram. Hig presence also can- 
mot be doubted because he immediately 
after the accident made a first informa- 
tion report at the nearest police station, 
whereupon the station in charge, P. S. 
Krishna Nagar, Sri Virendra Pal Singh 
Sirohi (P. W. 6) rushed to the scene of 
the occurrence and found the taxi smash- 
ed against a shisham tree. Autar Singh 
was lying unconscious. The driver lay 
dead. The other passengers were also 
hurt. The injured persons were sent to 
the hospital, where according to this 
witness, Autar Singh died, 

13. According to these witnesses, 
it was drizzling at that time and the 
road was wet. The appellant led no 
evidence on this point. 

14. The facts speak for them- 
gelves. The driver of the taxi in ques- 
dion was speeding and had engaged him- 
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self in a racing competition with two 
This he did while it was 
drizzling and the road was wet. While 
trying to overtake another taxi the car 
skidded at the road-side. It dashed 
against a tree with such force that the 
front portion of the car was smashed out 
of existence and the  steering-wheel 
thrust itself into the neck of the driver 
killing him. There can be no manner of 
doubt that the driver of the car had not 
taken the usual precaution of checking 
his speed in view of the wet condition of 
the road in which a car is liable to skid 
if driven fast. The force of the impact 
of the car on the tree. shows that the 
car must have been at a very high speed 
at that time. These facts clearly mean 
that the driver was rash and negligent. 
We have no hesitation in affirming the 
finding of the Tribunal on this point. 


15. Now remains the question of 
assessment of compensation. 
16. Under S. 110-B the Claims 


Tribunal makes an award determining 
the amount of compensation which 


ap- 
pears to it to be just. On the question 
as to what is just compensation. the 


Supreme Court in Gobald Motor Service 
Ltd. v. Veluswami, AIR 1962 SC 1 re- 
ferred to the observations of Lord Wright 
in Davies v. Powell Duffryn Associated 
Collieries Ltd., 1942 AC 601 (611) that 
the damages are to be based on the rea- 
sonable expectation of the pecuniary 
benefit or benefit reducible to money 
value. They also relied upon the obser- 
vations of Viscount Simon in Nance v. 


British Columbia Electric Co, Ltd. 1951 
AC 601 at p. 614: 

“The claim for damages— ... ... ... 
falls under two separate heads. First, if 


the deceased had not been killed, but had 
eked out the full span of life to which 
in the absence of the accident he could 
reasonably have looked forward, what 
sums during that period would he probab- 
ly have applied out of his income to the 
pal ene of his wife and family ?” 

17. In Sheikhupura Transport Co.’s 
ease ATR 1971 SC 1624 the Supreme 
Court reaffirmed its decision in Gobald 
Motor Service Ltd., AIR 1962 SC 1. It 
that 
the pecuniary loss can he ascertained 
only by balancing on the one hand the 
loss to the claimants of the future pecu- 
niary benefit and on the other any pecu- 
niary advantage which from whatever 
sources could come to them by reason o 
the death, that is. the balance of loss 
and gain to a dependant by the death 
must be ascertained. 

18. In C. K. Subramonia Iyer v. 
T. K. Nair, AIR 1970 SC 376 the 
Supreme Court observed that in order to 
succeed the plaintiff must show that he 
has lost a reasonable probability of pecu- 
niary advantage. 
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19. In relation to the death of the 
bread-winner of the famil 
Court referred to the following passage 
in Winfield on Torts, 7th Edn. at p. 1356 


“The starting point is the amount of 
wages which the deceased was earning, 
_ the ascertainment of which to some ex- 
tent may depend on the re ity of his 
employment. Then there an estimate 
of how much was required or expended 
for his own personal and living expenses. 
The balance will give a datum or basic 
figure which will generally be turned into 
a lump sum by taking a number of years’ 
purchase. That sum, however, has to be 
taxed down by having regard to the 
uncertainties, for instance, that the widow 
might have again married and thus ceas- 
ed to be dependent. and other like mat- 
ters of speculation and doubt. The num- 


ber of years’ purchase is left fluid, from . 
twelve to fifteen has been quite a com-. 


mon multiple in the case of a healthy 
man, and the number should not be mate- 
rially reduced by reason of the hazard- 
ous nature of the occupation of the de- 
ceased man.” 


20. In accordance with these prin 
ciples we have to ascertain the normal 


income of the deceased and then to find . 4; 


how mah was required or expended by 
him for hi 
penses. Thereafter we shall have to see 
whether the circumstances of the case 
demand any further taxing down of the 
basic figure, . 


21. The Tribunal below has re- 
corded a finding that Autar Singh deceas- 
ed was about 50 years old at the time 
of the accident. This finding was not 
challenged before us by either party. We 
have perused the evidence and we find 
ourselves in agreement with this finding. 


22. It is admitted that the deceas- 
ed Autar left two widows and 7 minor 
children. The two widows namely Smt. 
Amrit Kaur (P. W. 3) and Smt. Gur Ba- 
chan Kaur (P. W. 4) appeared in the 
witness box. They stated that the aver- 
age income of the deceased was Rs, 500/- 
to Rs. 550/- per month. Major Hansraj 


(P. W. 5), a nephew of the deceased, cor- 


roborated the widows and stated that 
the deceased’s income was about Rs, 500/- 
to Rs, 550/- per month. He was carry- 
ing on a provisions store at his residen- 
tial place and was also doing money- 
lending business on a small scale. He was 
maintaining both his wives along with 
his children. The family of the deceas- 
ed had no ancestral or: other property. 
Their sole source of livelihood wag the 
income of the deceased. According to 
Major Hansraj. at his death Autar Singh 
left materials worth about Rs. 15 ,000/- in 

the provisiong store. He could not tall 
how much of the materials were taken 
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by the deceased on credit. These wit» 
nesses- have admitted that Autar Singh 
was not paying income-tax. 


The appellant led no evidence on’ 
this point. We find no valid ground to 
disbelieye the two widows ‘and the ne- 
phew. They are the best persons to know 
the carry-home income of the deceased.. 
On behalf of the appellant it was urged 
that since Autar Singh was not paying 
income-tax, his income must not have 
been more than the minimum exempted 
from income-tax, and on this -basis ið 
was argued that the Tribunal below was 
justified in holding that his monthly in« 
come was about Rs, 300/-. A small busi- 
nessman having an’ average income jus? 
above the non-taxable limit may not have 
bothered to file a return or pay income: 
tax. The fact that he did not pay income« 
tax would not mean that really his in< 
come was less. than the minimum exemp- 
tion limit. In. our opinion, the evidence 
indicates that the average monthly in- 
come of the deceased was Rs, 500/- and 
we hold accordingly. . 


23. The deceased was living along 
with his two widows and 7 minor child. 
ren. In our opinion. a sum of Rs. 100/- 
can be deducted for the deceased's own 
ving expenses. The deceased must 
have also been saving some part of his 
income for his business needs and other 
personal requirements, Under this head 
another sum of Rs. 100/- may be de- 
ducted leaving a balance of Rs. 300/. per 
month which he could be held applying 
to the needs of his family. This works 
out to Rs, 3,600/- per year. 

24, Relying upon the observations 
in Winfield on Torts as approved by the 
Supreme Court, learned counsel urged 
that a multiple of twelve would be suff- 
cient in the case of the deceased because 
he was aged 50 years at the time of his 
death. We are prepared to accept this 
submission without discussing it because 
in our opinion it will not help the appel- 
lant. Capitalising the basic sum `of 
Rs, 3,600/- by twelve years purchase the 
compensation amount come to 
Rs, 43,200/-. If from this the sum of 
Rs, 15,000/-, ve value of the provisions 
which came to the claimants because of 
the death of the deceased, is deducted, 
the balance is Rs. 28,200/-. The Tribunal 
assessed -the compensation at 
Rs. 26,400/- on our findings there is no 
room for any further reduction. Since 
the claimants have not come up in ap- 
peal, we need not enhance the compen- 
sation. In our opinion. the compensa- 
tion assessed by the Tribunal below was 
just and proper. 

25. In the result. the appeal fails 
and ig accordingly dismissed with costs. 


Appeal: dismissed, 
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HARI SWARUP, J. 


State of Uttar Pradesh, Appellants 
v, Mool Chand Wahi, Respondent. 

Second Appeal No. 1386 of ses Dj- 
24-3-1972, against decree of M, S. 
Addl. Dist. J.. Varanasi. D/- Jeli 1963. 


(A) Civil P. C. (1908), O. 2, R, 2 — 
Dismissal from service — Suit for declar- 


ing order of dismissal void — Subsequent . 


suit for arrears of salary becoming due 
after S A If barred under 
O. 2, R. 2 (Paras 3, 4) 


Relief claimed in Tater suit could not 
be included in the previous suit as the 
salary claimed for the period was not 
payable on the date of institution of the 
earlier suit, as the cause of action had 
not then arisen. The claim, therefore, 
cannot be barred by O. 2, R. 2. 

(Paras 3 and 4) 


(B) Civil P. C. (1908), S. 100 — New 
plea of non-compliance of provisions of 
Art, 166 of the Constitution not raised in 
lower courts cannot be raised at the 
stage of arguments in second appeal. 


(Para 5) 


_ Where the plea of non-compliance of 
Art, 166 was never raised in the Courts 
below and ig also not one of the grounds 
of appeal, the new ground cannot be per- 
mitted to be raised at the stage of argu- 
ments because if it had been raised in the 
courts of the first instance. the plaintiff 
could have brought other material in re- 
buttal of the plea. (Para 5) 


(C) Limitation Act (1908), S. 19 (1) 
Second Explanation —- Agent duly au- 
thorised to sign acknowledgment. 

Where the Asstt. General Manager 
was the appointing authority of the plain- 
tiff and was also the person authorised to 
pay his salary, the letter written and 
signed by him regarding revision of scale 
of pay, grant of increment and its adjust- 
ment amounted to a clear acknowledg- 
ment and he would be an agent duly 
authorised to sign an acknowledgment 
on behalf of the State Government with- 
in the meaning of second explanation to 
Section 19 (1) of Limitation Act (1908). 
The observations made in AIR 1919 PC 
120, Followed. (Paras 6, 7, 8) 
Cases Referred: Chronological Paras 
AIR 1919 PC 120 = 24 Cal WN 153, 

Raja Braja Sunder Deb v. Bhola~ 
nath 

Standing Counsel and J. N. Agrawal, 
for Appellants; G. N. Sharma, for Res- 
pondent. 


JUDGMENT :— The defendant State 
of Uttar Pradesh has filed this appeal 
against the decree passed by the first 
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appellate court. The suit giving rise to 
this appeal was instituted by the plain« 
tiff for recovery of arrears of salary for 
the period 1-3-1955 to 31-3-1960. The 
trial court had decreed the entire suit 
On appeal filed by the State the decree 
was modified and a sum of Rs, 168/- al- 
lowed by the trial court in respect of the 
claim for good conduct allowance was 
disallowed, 


2. The facts of the case are that 
by an order passed by the General Mana- 
ger, U. P. Roadways on 13-8-1953 the 
petitioner was dismissed from service, 
He filed a suit on 18-3-1955 being suit 
No, 165 of 1955, on the allegation that 
the order of dismissal was void and in~ 
operative. In the suit he claimed salary 
due for the period 20th June 1953 to 28th 
February, 1955. The suit was decreed. 
The plaintiff had not claimed salary for 
the pendency of the suit. Subsequently 
the plaintiff was re-instated but was not 
paid the salary due to him. He accord- 
ingly filed the present suit giving rise to 
this appeal In this suit the plaintiff 
claimed salary with effect from Ist of 
March 1955 to 31st of March 1960. The 
suit was instituted on April 2, 1960. The 
appeal was filed in the court below by 
the State with regard only to the claim 
of salary due to the plaintiff from Ist of 
March 1955 to 31st of January 1957 on 
the ground that it was barred by limita- 
tion. Sum of Rs. 168/- was further claim-~ 
ed as not payable to the plaintiff which 
was allowed as good conduct allowance 
by the trial court. The lower appellate 
court did not accept the contention about 
bar of limitation and held that the suit 
for the entire claim was within limita- 
tion as the limitation was saved by vir-~ 
tue of Section 19 of the Indian Limita- 
tion Act, 1908. It held that the letter 
written by the Assistant General Mana- 
ger on 6-2-1958 which was Exhibit 7 in 
the case was an acknowledgment within 
the meaning of Section 19 of the Limita- 
tion Act and it saved the limitation fot 
the entire claim. It also held that the 
subsequent letters Exhibits 6, 5 and 4 
which were written on 4th of March 
1958, 21st of March 1958 and 8th April 
1958 by the Assistant General Manager 
also impliedly amounted the acknowledg- 
ment sufficient to save limitation. 

3. Learned counsel for the appel~ 
lant raised two points in this appeal, viz 
(i) that the claim was barred by Order 
2. Rule 2, Civil P. C., and (ii) that the 
claim was barred by limitation as Exhi- 
bit 7 or Exhibits 6. 5 and 4 did not 
amount to acknowledgment of liability 
and even if any of them did, the same 
was of no consequence as the letters were 
written by the Assistant General Mana- 
ger, who was not the person authorised 
under Section 19 of the Limitation Act 
and were insufficient to hind the State 
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` also otherwise as they were not made 

and authenticated in accordance with the 

pro visions of Article 166 of the Constitu- 
on, 


4, So far as the first ground is 
concerned, it is not open to the appellant 
to raise it in the second appeal because, 
although the bar. of Order 2, Rule 2, 
Civil P, C. was pleaded in the trial court 
it was not raised or pressed in the first 
appeal. Even on merits there is no force 
in the contention as the claim is of a 
time subsequent to the institution of the 
previous suit in which the plaintiff had 
claimed that the order of dismissal was 
void. The salary for this period was not 
payable on the date of the institution of 
the earlier suit and the cause of action 
for the relief claimed in the present suit 
had- not arisen. The claim cannot thus 
be barred by Order 2, Rule 2, Civil P. C. 


5. The plea about non-compliance 
of Article 166 of the Constitution was 
also never raised in the courts below. 
It is also not one of the grounds on which 
this appeal has been filed. . It is only at 
the stage of arguments that it is sought 
to be raised. The ground on which the 
parties contested the claim in the court 
below was on the interpretation of S. 19 
of the Limitation Act and not on the 
ground that the letters do not fulfil the 
requirements of Article 166 of the Con- 
stitution. This new ground cannot be 
permitted to be raised at this stage be- 
cause if it had been raised in the court 
of first instance the plaintiff may have 
brought on the record other material in 
rebuttal of the plea. 

6. Exhibit 7 dated 6-2-1958 has 
been held by the court below to be a 
letter acknowledging liability. Exhibit 7 
is AEE to the plaintiff and is in these 
words :— 


“Please refer to your application 
ete 29-2-1958 regarding increment of 
- which has been adjusted to your 

ied on December 1957. 


Your pay was revised in the scale of - 


C. B. S, Conductors with effect from 1-11- 
1950 vide this office letter No. AGM/ 
ESTT-PF/2223/57 dated September 10, 
1957 and consequently the increment 
granted to you by Head Office in the 
scale of Ra. 40-3-70 in the year 1952 was 
also revised and a fresh amended incre- 
ment certificate was issued raising your 
pay from Rs. 45/- to Rs. 47/~ with effect 


from 23-3-1952. This increment has. 
been adjusted in your pay. 
Please note. 
Sd/- L, Charan 
Assistant General Manager, 
f Varanasi.” 
This document contains the statement 


that an order was issued on September 
40. 1957 that the scale of pay had been 
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revised and increment had been granted 
by the Head Office. With effect from 
1-11-1950 and a fresh increment certifi- 
cate was issued raising the pay again 
with effect from 20-3-1952. There isa 
further statement that the increment had 
been adjusted in the pay of the nlai 

letter contains a clear acknowledg- 
ment that the relationship of master and 
servant existed and that the plaintiff was 
entitled to get his pay as well as incre- 
ments in the pay. The averment that in- 
crement had been adjusted in the pay 
clearly means that the servant was en- 
titled to the pay because if he was not 
entitled to such pay there could have 
been no adjustment of the increment in 
his pay. The finding of the court be- 
low. therefore, that this letter amounted 
to an acknowledgment within: the mean- 
ing of Section 19 of the Indian Limita- 
tion Act cannot be said to be erroneous. 


T. As to the next contention, the 
court below has held that the Assistant 
General Manager was the person autho- 
Tised to sign the acknowledgments on 
behalf of State Government for the rea- 
son that he was the appointing authority 
of the plaintiff and was also the person 
authorised to pay his salary, These find- 
ings have not been challenged in the 
grounds of appeal. It is implied in these 
findings that the Assistant General Mana- 
ger wag the person who had appointed 
the plaintiff and was authorised to dis- 
miss him or suspend him to withhold 
his salary or to make orders for the pay- 
ment of the salary. In the case of Raja 
Braja Sunder Deb v. Bhola Nath, AIR 
1919 PC 120 the Judicial Committee had 
to consider if a manager who was autho- 
rised to purchase and pay for all things 
required for the house of Raja himself 
and his house-hold could make acknow- 
ledgment within the meaning of S. 19 of 
the Indian Limitation Act. Their Lord- 
ships holding that he was so authorised 
ee ce themselves in the following 
wor 


Mode tegel oct The High Court made the 
obvious “criticism that, as it had been 
satisfactorily established by the evidence 
of Prasanna Kumar Sen that it was 
within the general authority of Shanker 
Nath as “Kote” manager to settle the 
purchase, and price of goods of the kind 
in question, there was no relevance in 
the point raised by the subordinate Judge, 
for if he could pay the amount of the 
claim, he could plainly also arrange to 
prevent time from becoming a bar to it.” 

8. The principle of law enunciat- 
ed in this case is that any person who 
las the authority to make the payment 
of a claim has also the authority to pre- 
vent time from becoming a bar to its 
realisation. According to the facts found, 
the Assistant General Manager had the 
right to make the payment. He had thus 
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also the right to prevent time running 
against its recovery. He would thus 
be an agent duly authorised to sign an 
acknowledgment on behalf of the State 
Government within the meaning of the 
second Explanation to Section 19 (1) of 
the Indian Limitation Act, 1908. The 
view taken by the court below cannot 
thus be regarded as erroneous in law. 


9. The suit in respect of the claim 
which is now the subject-matter of this 
appeal must also, therefore, be held to 
be within limitation. The appeal ac- 
cordingly fails and is dismissed with 


costs, 
Appeal dismissed. 





AIR 1972 ALLAHABAD 415 (V 59 C 111) 
K. B. ASTHANA, J. 

Prem Chand, Appellant v. Onkar Dutt 
Sharma and another, Respondents. 

Second Appeal No. 192 of 1866. D/- 
7-3-1972. against judgment and decree of 
Umesh Chandra Judge, Sm. C. C. Meerut, 
D/-18-10-1965. 

(A) T. P. Act (1882), S. 131 — Notice 
when not necessary. 


Where a vendor had sold his premises 
and also transferred to the vendee the 
right to collect arrears of rent from the 
tenants on the premises, and both the 
sale deed and the document giving to the 
vendee the right to recover rent which 
is an actionable claim are registered 
documents no notice under Section 131 
by the vendee to the tenants is necessary 
to enable the vendee to recover arrears 


of rent, (Para 4) 

(B) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3 (1) 
(a) — Notice — Purchaser of premises 


and of the right to recover arrears of 
rent can serve demand notice under Sec- 
tion 3 (1) (a) on the tenant. AIR 1972 
All 216, Followed; 1965 All LJ 321, held 
impliedly Overruled by AIR 1972 All 216. 


(Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 All 216 = 1971 Al LJ 
1348, Bhagwan Singh v, Smt. 
Surjit Kaur 
1965 AH LJ 321, Nanhey Main 


v. Sheikh Mohd, Yusuf 

G. N. Verma and S. N. Sharma, for 
Appellant; A. Banerjee, for Respondents. 

JUDGMENT :— This is a plaintiff 
landlords’ appeal from the decree of the 
dismissal of his suit for eviction of the 
defendant-tenant from certain accommo- 
dation and for recovery of arrears of rent 
and damages. 

2. The accommodation in sult was 
owned by Dhruv Prasad and Kailash Pra- 
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sad whose tenant the deféndant was. By 
a sale deed executed on 21-8-1963 Dhruv 
Prasad and Kailash Prasad transferred 
the accommodation to the plaintiff. By 
another document executed on the same 
date the actionable claim to recover all 
the arrears of rent due from 18-5-1960 
upto date was also transferred to the 
plaintiff. Then on 21-11-1963 the plain- 
tiff sent a notice through a lawyer to the 
defendant intimating that the plaintiff 
had become the landlord by virtue of the 
transfer dated 21-8-1963 from the previ- 
ous landlord who had also sold the right 
to recover the arrears of rent due and 
demanded the payment of the arrears of 
rent with effect from 18-5-1960 upto 
21-11-1963 within one month and service 
of the notice and also terminated the 
tenancy and asked the defendant to 
vacate the accommodation on the expiry 
of 30 days of the receipt of the notice. 
Tihe defendant did not tender the amount 
of arrears of rent due but sent a reply to 
the plaintiff’s lawyer asking him to send 
a copy of the sale deed so that the de- 
fendant could satisfy himself that the 
plaintiff was the new landlord. No reply 
was sent by the plaintiff to this letter of 
the defendant. The defendant then sent 
a reminder and took up the stand that 
one month’s time for tendering the ar- 
rears of rent would not start running till 
he was Satisfied that the defendant was 
his new landlord. 


The defendant having failed to pay 
the arrears of rent as demanded within 
one month of the service of the notice 
and having not vacated the accommoda- 
tion, the plaintiff then commenced the 
suit giving rise to this appeal. Besides 
the facts mentioned above, the plaintiff 
further alleged in this plaint that the 
defendant had sub-let a part of the ac- 
commodation to one Dr. Ram Narain who 
was impleaded as second defendant in the 
suit. The defence set up was that there 
was no subletting and Dr. Ram Narain 
who is the brother-in-law was sitting in 
a part of the accommodation as a mere 
licensee, It was pleaded that the defen- 
dant-tenant was not in arrears as he had 
paid the rent to the previous landlord 
and there being no default, the suit of 
the plaintiff was barred by Section 3 of 
the U. P. (Temporary) Control of Rent 
and Eviction Act. 


3. The trial court found against 
the plaintiff on the issue of sub-tenancy 
but held the defendant-tenant to be in 
default in payment of arrears of rent 
despite the notice of demand having been 
served and held that the suit of the 
plaintiff was not barred under Section 3 
of the U. P. (Temporary) Control of Rent 
and Eviction Act. The notice under Sec- 
tion 106 of the Transfer of Property Act 
wag found to be valid and duly served. 
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It was also found that the defendant- 
tenant had not paid any rent since 18-5- 
ba to the previous landlord and the 

aintiff was entitled to recover the same 
ee an assignee from the previous land- 
‘lord. On these findings the suit of the 
plaintiff was decreed. On appeal by the 
defendant-tenant the Learned Judge of 
the lower appellate court held that the 
sult of the plaintiff for eviction was bar- 
red by Section 3 of the Rent Control Act 
on the finding that the defendant as a 


tenant had not committed any default . 


fn payment as the plaintiff was not en- 
titled to recover any arrears of rent as 
no notice as required under Section 131 
of the Transfer of Property Act for the 
transfer of the actionable claim to recover. 
the arrears of. rent, had been served, The 
appeal was allowed and the suit of the 
plaintiff stood dismissed. ; 


4. It was urged on behalf of the 
plaintiff-appellant that the finding of the 
court below to the effect that the plain- 
tiff was not entitled to recover the arrears 
of rent due to the previous landlord for 
want of notice under Section 131 of the 
Transfer of Property Act was legally er- 
roneous. This contention, I think has 
great force. The deed dated 21-8-1963 
by which the right to recover the arrears 
of rent from the tenant was transferred 
by the previous landlord to plaintiff has 
been proved, so has been proved the deed 
of transfer of the accommodation on the 
same date. Both the deeds were regis- 
tered. By virtue of Section 130, sub-sec- 
tion (1) of the Transfer of Property Act 
& right to recover the arrears of rent 
from the tenant vested in the plaintiff as 
the transferee. No matter, no notice of 
transfer of the actionable in writ- 
ing wag sent to the tenant either signed 
by the transferor or signed by the trans- 
feree. The vesting of the right to re- 
cover the amount of money as arrears of 
rent does not depend on the sending of 
a notice contemplated by Section 131 of 
Transfer of Property Act. The purpose 
of a notice under the said section is to 
protect the interest of the transferee of 
the actionable claim. If a notice as con- 
templated under Section 131 of the 
Transfer of Property Act is not given, 
then every dealing with the debt or of a 
actionable claim by debtor would be valid 
as against the transfer, and the transferee 
would not be able to recover the debt if 
the debtor pays it to transferor or deals 
with in any other manner permitted by 

Wa 


The learned Judge of the court below 
was in error in g that the failure 
to give a notice under Section 131 of the 
Transfer of Property Act will not create 
ue legal liability on the defendant-tenant 

to pay the arrears of rent to the plain- 
tiff. There ig no evidence on record thaf 
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the defendant-tenant ever paid the ar- 
rears or any part of it to the previous 
landlord, I think the learned Munisif was 
right in holding that the plaintiff having 
acquired a right to recover the arrears 
of rent from the defendant-tenant, was 
entitled to. demand it and the failure of 
the defendant-tenant to tender the 
amount of arrears due within one month 
of the receipt of the notice of demand 
made him a defaulter and he ceased to be 
ol Act by Section 3 of the Bent Con~ 
ct, 


. 5. Another. circumstance which 
seems to have influenced the learned 
Judge of.the court below was that the 
defendant-tenant would not be deemed to 
be a defaulter as he had a right to be 


-satisfied of the bona fide title of the plain- 


tiff and in making the enquiries to satisfy 
himself, the defendant-tenant would not 
be deemed to have ignored to the notice. 
Reliance was placed on q Learned Single 
Judge decision of this Court in the case 
of Nanhey Main v. Sheikh Mohd. Yusuf, 
(1965 All LJ 821). I do not think tha 
decision in that case is helpful to the de- 
fendant in the instant case. The decision 
in the case of Nanhey Main turned on 
the peculiar facts found therein. In that 
case the previous landlord and as well as 
the transferee from the landlord both had 
served notices of demand of arrears of 
rent on the tenant and in these circum~ 
stances the learned Single Judge held 
that the tenant wag within his right to 
be satisfied as to which one as the land- 
lord entitled to receive the rent. Here 
instant case there 
arose no such complication. Moreover, 
the decision of the Learned Single Judge 
in the case of Nanhey Main appears to 
have been impliedly overruled by the 
Division Bench in the case of Bhagwan 
Singh v. Smt. Surjit Kaur, (1971) All LJ 
1348 = (AIR 1972 All 216). It has been 
held that a person purchasing the accom- 
modation and as well as the arrears of 
Tent will as assignee of the landlord, be 
entitled to serve a notice of demand witb- 
in the meaning of Section 3 (1) (a). of the 
Rent Control Act, 


6. For the reasons given above, 1 
allow the appeal, set’ aside the judgment 
and decree of the lower appellate court 
and restore. that of the court of first in« 
stance with costs throughout. 


Appeal allowed. . 
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AIR 1972 ALLAHABAD 417 (V 59 C 112) 


G. C. MATHUR, J. - 
Rajendra Nath Tewari, Petitioner v. 
of Revenue, U. P, at Allahabad and 
others, Respondents, 


Civil Mise. Writ No, 2136 of 1970, D/- 
10-3-1972. 

U. P. Zamindari Abolition and Land 
Reforms: Rules (1952), Appendix IM, 
Item 53 — Execution of deeree — One 
year period of limitation starts from the 
date of decree of the final. Court. . i 
| $ (Paras 3, 4) 


Order of the final court amounts to 
a decree of that court whether it con- 
, modifies or reverses eae of 
the cag Court or dismisses the eal 
against the trial Court decree aay 


. Cases Referred: 
AIR 1965 All 226 = 1964 All LJ 

817, Durga Singh v. Wahid Raza 2 
ATR 1958 SC 86 = 1958 SCR 595, 

State of U. P. v. Mohd. Nooh- 
{1885) ILR 7 All 366 = 1885 All WN. 

57, Gobardhan Dass v. Gopal 


{1882) ILR 4 All 376 (FB), Shohrat 
Singh v. Bridgman ts 

R. S. Singh and G. C. Dwivedi, for 
(Applicant, Standing Counsel, for Res- 
pondent. i . i ! 

ORDER:— The petitioner filed a suit 
mmder Section 202 of the U. P. Zamindari 
Abolition and Land Reforms Act against 
respondent No 4. This suit was decreed 
by the trial court on June 13, 1960. An 


appeal filed against the decree of the. 


trial court was dismissed by the first ap- 
pellate court on September 13. 1960. A 
eo appeal filed by respondent No. 4 
as dismissed by the Board of eevee 
ander Order XLI. Rule 11, Civil P. 
April 11. 1961. Thereafter on Marck 13, 
1962 the petitioner filed an application 
for execution of the decree. The execut- 
ing court dismissed the. application as 
time barred. An appeal against the judg- 


ment and order of the executing court - 


was ed by the Additional Com- 
missioner and a second appeal was dis- 
missed by the Board of Revenue, Hence 
this writ petition. 


2. The limitation for ‘execution of 
guch a detree is provided a in Item 53 
of Appendix III to the U. Zamindari 

Abolition and Taai Reforms Pan 1952. 
This item provides a period of limitation 
of one year for the execution of any 
decree other than a money decree. The 
limitation starts from the date .of the 
final decree in the case. According to 
the petitioner the final decree in the case 
was the decree in second appeal passed 
by the Board of Revenue. If this is cor- 
rect then the application for execution 
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wag filed within the time of one year 
from the date of the decree of the Board 
of Revenue. The contention of learned 
oun for Din Berean No. 4 e ee butane 

e decree o e trial court only been 
affrmed by the appellate or the secon 


-appellate court then the final decree is 


the decree of the trial court and the 
application for execution must be filed 
wi one year from the date of the 
decree of that court. A Full Bench of 
this court in Shobrat Singh v. Bridgman. 
(1882) ILR z All 376 (FB) held that the 
Cee of the court of last instance is 

only decree susceptible of execution. 
It was observed in this case that the ap- 
pellate decree is the final decree and the 
only decree capable of being executed 
after it has been passed, whether the 
same reverses, modifies, or confirms the 
decree of the Court from which the ap- 
peal was made. 


The decision of the Full Bench waa 
explained in Gobardhan Dass v. Gopal 
Ram, (1885) ILR 7 All 366, thus “the 
effect is nothing more than that the last 
decree is ay ber e regarded as the decree to 
be executed, er it reverses, modifies 
or confirms; but when it affirms and ad- 
opts the - mandatory part of the first 
court’s decree, that decree may be, and 
should be referred to and the mandatory 
a of ag sO saad ee vot tga 
as though it were the decree o 
pellate ae . Th authorities cleaily 
establish that when appeals have sod 
carried from the decree of the trial court 
then the only executable decree ig the 
decree of the final court. The Board of 
Revenue has taken the view that since 


` the second appeal in the present case was 


under Order XLI. Rule 11, the 
order passed therein did not amount to 
a decree. is obviously incorrect. In 
Durga Singh v. Wahid Raza. 1964 All LJ 
817 = (AIR 1965 All 226), a Division 
Bench of this court held that the doctrine 
of merger apple even where a second 
appeal has been by the High 
Court summarily under Order 
Rule 11, Civil P. C. and that in such a 
case the High Court’s decree is the final 
decree and the decree of the first ap- 
pellate court merges with it. In this view 
it was the decree of the Board of Re- 
venue passed in second appeal on April 
11. 1961 which was the executable decree. 
The application for execution wag filed 
within one year from the date of the 
decree and was therefore within time. 


3. It was contended by learned 
counsel for respondent No. 4 that the 
decree of the trial court was a final 
decree and after it was passed it was 
capable of execution. He further urged 
that under Section 9 of the Limitation 
Act, 1963 time for execution started 
running from the date of the trial court 
decree and that there was no provision 
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for arresting the running of limitation 
thereafter. ` That may be so, but since, 
in view of the authorities referred to 
above, the decree of the second appellate 
court was the only executable decree 
after the second -appeal -had been dis- 
missed. the decree holder will have a 
fresh period of limitation from’ the date 
of the decreé of the second appellate 
court Some reliance was also placed 
upon the observations of the Supreme 
. Court in State of Uttar Pradesh v. Mohd. 
Nooh, AIR 1958 SC 86 to the effect that 
there was nothing in the Indian Law to 
warrant the suggestion that the decree 
or order of the court or. tribunal of. the 
first instance became final only on the 
termination of all proceedings by way of 
appeal or revision. These observations 
can help respondent No. 4 only to this 
extent that the decree of the trial court 
became executable as soon as it was 
passed but these observations can have 
no effect on the fresh right which the 
decree-holder gets to execute the decree 
after the passing of the decree by the 
second appellate court. 


4. For the reasons stated above I 
am of opinion that the application for 
execution filed by the petitioners was not 
time barred. The judgments and orders 
of the courts below are manifestly erro- 
neous. By taking an erroneous view -on 
the question of limitation the courts 
below have failed to exercise the jurisdic- 
tion that was vested in them to execute 
the decree. The writ petition is accord- 
ingly allowed and the judgments and 


order of the Board of Revenue, the Addi- . 


tional Commissioner and the Executing 
Court are quashed. The Executing Court 
is direct to re-entertain the application 
for execution and to proceed in accord- 
ance wi w. There will be no order as 


to costs, 
Petition allowed. 


AIR 1972 ALLAHABAD 418 (V 59 C 118) 

SATISH CHANDRA AND GOPI 

: NATH, Jj. ; 

Chunni and another, Applicants v. 
Sullahar .and another, Opposite Parties. 

Civil Reva. No. 1266 of 1969, D/- 
22-2-1972. ; 

(A) Specific Relief Act (1963), S. 6 — 
Decree under — Granting possession to de- 
fendant is no: bar to a suit by plaintiff for 
declaration of title and an injunction res- 
training defendant from dispossessing 
(X-Ref:— S. 5) — (K-Ref:— S, 41) AR 
1955 All 64, Reversed. 

The phrase “and to recover possession 
thereof” occurring in S. 6 does Poe pre- 
clude or bar a suit for title in which a con- 
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sequential relief other- than recovery of 
session is claimed. In a case where 


He can 
ailable consequential relief. If 


om ossessing him. This . consequen- 
pally follows from his 


on title coupled with the reality of the 


situation. . ` 


tion and for an injunction restraining the 
defendant from interfering with the peace- 
ful possession of the plaintiff either by exe- 
cuting the decree or through any other 
means ‘Or ways it cannot be said that the 
suit is instituted either to restrain the de- 
fendant from prosecuting a judicial pro- 
ceeding or from instituting the execution 
application within meaning of cls. (a) and 

) of S. 41 of the Act. ara 6) 

(B) Civil P. C. (1908), O. 89, R. 1 — 
Temporary injunction — Grant of — De- 
cisive factors. 

In determining whether the plaintiff 
is ‘entitled to an interim `injunction the 
Court will have to apply its mind whether 
the- plaintiff has a prima facie case and 
whether the balance of convenience is in 
his favour. In that connection, the fact 
that a Court has ted a decree directing 
the defendant to be put back in possession 
is a relevant circumstance. (Para 9) 
Cases Referred : Ca gar Paras 
AIR 1955 All 64 = 1954 All LJ 486, 

Parmanand v. Smt. Chhimmawati L Z 


AIR 1922 Bom 216 = 24 Bom LR: 
768, Mari Doddatamma Markandi 
v. Santaya Ram Krishna Pai Kolle 7 
- B. P: Tripathi, for Applicants; G. D. 
Srivastava, for Opposite Parties. 

-SATISH CHANDRA, J.:— A leamed 
Single Judge of this Court felt that the 
decision of another Single Judge in Parma- 
nand v. Smt. Chimmawati, AIR 1955 All 
64 requires reconsideration. He referred 
the case to a Division Ben 

2. The plaintiff-applicants ‘Institut- 
ed a suit for a declaration that they are 
the original owners in possession of the 
house in dispute and for a permanent in- 
fonction to restrain the defendant No. 1 

m interfering with the plaintiffs’ 
sion either by executing the decree ted 
to him under Section 6 of the Specific Re- 
lief ae or through 

on 


i (Para 5) 
The relief sought being for a declara- 
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All 64, held that the applicant was not en- 
titled to an injunction and rejected it. This 
view was coatiined by the Civil. Judge on 


ap 


__ 8. -In Parmanand’s case, AIR 1955 
‘All 64 a suit under Section 9 of the Speci- 
fie Relief Act was decreed. The defend- 
ant to that suit instituted a regular title 
suit prying for an injunction restraining 
the defendant from executing the decree 
granted under Section 9. It was held that 
such. ya does not lie Decals a the 
prayer for an injunction is grant e very 
al and purpose of Section 9 of the 


ific Relief Act -will be defeated. The - 


object and purpose of that suit was that if 
a person takes the law in his own hands 
and forcibly dispossesses another otherwise 
than in accordance with law he must sur- 
render possession irrespective of any title 
that may vest in him. H a plea of title 
cannot be set up in the suit itself, it can 
also not be set up as a bar to execution 
p ings. In our opinion this decision 
o not represent the correct position of 
wW. 


4. Section 6 of the Specific Relief 
‘Act, 1968 corresponds to Section 9 of the 
Poe Relief Act, 1877. Sub-section (1) 

Section 6 of the Act provides that if any 
person is dispossessed without his consent 
of immovable property otherwise than in 
due course of law, he or any person claim- 
ing through him may, by suit, recover pos- 
session thereo O a any other 
title that may be set up in such suit. Such 
proceedings are summary and are intended 
merely to adjudicate the question as to 
which was in possession on the rele- 
vant date and whether the plaintiff was 
dispossessed without his consent. . Ques- 
tions of title are outside the purview of 
such a suit. It is specifically provided in 
sub-section (4) of Section which says 
that a decree under sub-section (1) shall 
not preclude him “from suing to establish 
his title to such property and to recover 
possession thereof”. Section 5 further pro- 
vides hat a person eanne to the posses- 
sion of specife immovable erty may 
recover it ia the manner rovided in the 


Code of Civil ure, 


5. These provisions contemplate 

e institution of a title suit in spite of the 
decision of a suit under Section 6. Since 
the decree under Section 6 grants. posses- 
sion to the dispossessed plaintif sub-sec- 
tion (4) thereof specifically makes it clear 
that such a decree cannot bar a fresh suit 
r recovery of possession. The phrase 
“and to recover possession thereof” occur- 
ring in Section 6 does not, in our opinion, 
preclude or bar a suit for title in which a 
consequential relief other than the relief 
for recovery of possession may be taken. 
It will depend upon the factual positión. 
In a case where the plaintiff is dissatisfied 
with a decree under Section 6 he can im- 
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mediately institute a suit for a declaration 
of his title. He can claim the available 
consequential relief. If on the date of the 
suit 


training the defendant from 


follows from 
with the reality and the situation. 
is nothing in Sections 5 and 6 of the Spe- 
cific Relief Act to debar the plaintiff from 
claiming an appropriate consequential 


8. In Permanand’s case, AIR 1955 
All 64 it was held that permitting a person 
to sue to obtain an injunction restraining 
the other side from executing the decree 
would defeat the object of Section. 9. That 
may be so. It may also be urged that a 
suit simpliciter for such a relief, namely, 
to restrain the respondent from executin 
the deene may be barred by Section 4 
(a) and 41 (b) of the Specific Relief Act. 
But the ition will not be the same in a 
suit for declaration of title and consequen- 
tial relief for preservation of plaintiff's pos- 
session. the present case the relief 
sought is for a declaration and for an in- 
junction restraining the defendant from in- 
terfering with the peaceful possession of 
the Pema either by executing the decree 
or ugh any other means or ways. This, 
strictly i A is not a suit either to 
restrain the defendant from prosecuting a 
judicial proceeding or from instituting the 
execution application within meaning of 
clauses (a) and (b) of Section 41. Thel- 
relief is to restrain the defendant from 
interfering with the plaintifs possession 
and not for a direction to prevent him 
from instituting or prosecuting the execu- 
tion _proceedin gs. From this point of view 
this case is slightly distinguishable from 
me a of Parmanand’s case, AIR 1955 


7. Our attention is invited to the 
decision of Mari Doddatamma Markundi v. 
Santaya Ram Krishna Pai Kolle, ATR 1922 
Bom 216 wherein it was held that a per- 
son in possession agai whom a decree 
under Section 9 of the Specific Relief Act 
has been passed in favour of another per- 
son can bring a suit to establish his title 
to the land, and for an injunction restrain- 
ing the other person from executing his 
decree. It was held that such a suit is 
not barred by Section 56 of the Old Speci- 
fic Relief Act, which is equivalent to Sec- 
tion 41 (a) of the present Act. 

8. In our opinion the 
competent. 


suit was 


9. Thé question whether on facts 
the plaintiff was entitled to an interim in- 
junction of the kind oe ‘for is entirely 
a different matter. e court will have to 
apply its mind whether the plaintiff has a 
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prima facie case and whether the balan 
of convenience is in favour. In -that 
connection the fact that a court bas grant- 
ed a decree directing the other side to be 
put back in possession is a relevant cir- 
cumstance. e courts below have, how- 
' ever, not applied their minds to the facts 
of the case. It is, therefore, necessary to 
send the case back. 
, 10. In the result the revision suc- 
ceeds and is allowed and the impugned 
orders are set- aside. The matter is sent 
back to the’ trial Court for disposal of the 
application for an interim injunction in the 
light of the observations made above and 
in accordance with la parties will 


w. The 
however bear their own costs. 
? -Revision allowed. 





AIR 1972 ALLAHABAD 420 (V 39 C 114) 
i S. N. DWIVEDI AND i 

: ' A, K. KIRTY, Jj. 
Ganga Din,..Appellant v. Krishna Dutt, 

Respondent. + Mal, oe Na 
Special Appeal No. 914 of 1962, D/- 

: 17-2-1 72. a 

A Tort — - Malicious- 
end acquitted — Mpat false to defend- 
anťs knowledge — endant is Hable to 
pay ges. = : 
Where the plaintiff is ted- by 
the police on the ort of the ` defendant 
which is false to his 
ted, the defendant will be liable to pay 
damages for malicious prosecution if there 
was malice and no reasonable or probable 
cause. (1908) 5'‘All LJ 665 and ATR 1926 
PC 46 and AIR 1946 Nag.46, Rel. on; AIR 
1949 Bom 100 and 1955 Madh B 
and 668 


” 
Chronological Paras 
1966 Andh Pra 292 = (1965) 
Andh WR 488,  Lakshmofirao 
v. Somavarapu Venkatappaiah 
ATR 1955 Madh B 124 = 1955 Cri 
LJ 1078, Panna Lal v. Shrikrishna 
AIR 1958 Orissa 56 = ILR (1952) 
or 688, Radhu Naik v.. Dhadi 
u . i - 
AIR 1949 Bom 100 = 50 Bom LR ` 
. 622, Dattatraya Pandurang Datar ` ` 


v. Hari Keshav Gokhle 
AIR 1946 Nag 46 = 1046 Nag LI 

118, Sk. Mehtab v. are 7 
AIR 1926 PC 46 = 24 / E Os 
ayy SA ae 

‘ H 8 = 

<`- 189 (PC), Pt. Gaya Prasad Tai 

v. Sardar Bhagat Singh -< 7, 10 


© EP/FP/C820/72/HGP 
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owledge and acquit- © 


tude. 


tiff, is false to the knowl 


BLE. 


S. N. Aea wal for Appellant; S. S, 
Tewari, for Respondent. 


DWIVEDI, J.i— The appellant Ganga 
Din. has filed this special appeal against 
the judgment of a learned Single Judge in 
a Second Appeal with his leave. 

2. The plaintiff Krishna Dutt alias 
Ram Dutt, instituted a suit for damages 
for his malicious prosecution by the appel- 
lant and certain other persons. The trial 
Court dismissed the suit as eee other 
persons’ but granted a decree for Rs. 500/- 
i the appellant. The decree of the 
trial Court -was affirmed Bye lower ap- ` 

Hate Court. The learned ` Single Jud 
di issed. the second appeal of ER 
È. Fy 


3. Facts found by the lower courts. 
are these. The plaintiff is a Brahman. 
He was a zamindar of the village Shah-- 
Jahanpur in the -district of Kanpur. The 
appellant is a. Chamar. There was friction 


_ between the caste Hindus and the Hart 


fans in the village. The pellant ‘lodged 
a frst information, report. at the police sta- 
tion Bhognipur on tember 21,- 1948; 
The report was made for offences punish- 
able under Sections 147 -and .395 of the 


lant alleged in 


basi was removing the share of pro- 
duce he got from the land-holder on 4 
division of crop. The plaintiff and 
persons arrived on the threshing floor and’ 
wanted to take away the crop.: Other per- 
sons ret there on the oe oe 
basi. ey remonstrated a e hig 
handedness of the caste Findus. There- 
upon the rioters adopted a menacing attt- 
Due to fear the appellant. ran away: 
the scene of occurrence. The rioters 
then -went to the appellant’s threshing- 
floor and removed away considerable crop. 
They beat those who offered resistance. 
On this information the investigating off- 
cer investigated the case against the appel- 
lant and others, and challaned them to the 
court of the appropriate Magistrate. The 
Magistrate made an enquiry. The plaintiff 
was discharged by him. Ottiers were com- 
mitted. to ‘the court of Session for trial 
after his’ discharge, the plaintiff instituted 
a suit for . damages for malicious prosecn- 

n. ne 


from 


4,  .The lower courts. have . found 
-that the appellant lodged the first informa- 
tion report. on account of malice. There 
was no reasonable and probable cause for 
filing the report against the. plaintiff. 
The report, so far as it pia the plain- 

ge of the appel- 


other. — 
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lant. The plaintiff was not present at 
the time of the occurrence. On those fnd- 
ings the lower courts passed a decree for 
damages against the appellan 


circumstances of the case he should be 
regarded as having initiated the criminal 
prosecution of the plaintif. - 


6 Having regard to the 
pound of tension between the caste 
indus and the Chamars of the village 


and the finding of the lower appellate 
Court that the report lodged by the appel- 
lant incriminating the plaintiff was false to 
his knowledge, we are of opinion that it 
has rightly been held that the appellant 
has procured the prosecution of the plain- 
tiff. -It can said of him that he is the 
prosecutor. 


T: In Pt. Gaya Prasad Tewari v: 
Sardar Bhagat Singh, (1908) 5 All L} 885 
the Privy Council said: 

“In India the Police had special powers 
in regard to the investigation of criminal 
charges, and it depend very much on 
the result of their investigation whether or 
not further proceedings were taken against 
the person accused. If, therefore, a com- 
lainant did not go beyond giving what 
fe believed to be correct . information to 
the Police and the Police, without further 
interference on his part (except giving 
such honest assistance as they might re- 
quire), thought fit to prosecute, it would 
be improper to make him responsible in 
damages for the failure to the prosecution. 
But, if the charge was false to the know- 
ledge of the complainant, if he misled the 
Police by bringing suborned witnesses to 
support it, if he influenced the Police to 
assist him in sending an innocent man for 
trial before the magistrate, it would be 
equally improper to allow him to escape 
liability because the prosecution had not 
technically been conducted by him. The 
question in all cases of this kind must be 
—who was the prosecutor? And the answer 
must depend upon the whole circumstances 
of the case. The mere setting of the law 
in motion was not the criterion, the con- 
duct of the complainant, before and after 
making the charge, must also be taken 
into consideration. Nor was it enough to 


say the prosecution was instituted and 
conducted by the Police.” eg 
In Balbhaddar Singh v. Budri Sah, AIR 


1926 PC 46, it was said: 

“In any country, where, as in India 
prosecution is not private, an action for 
malicious prosecution in the most literal 
sense of the word . could not be raised 
against any private. individual, But giving 
information to the authorities whic 
aiturally at to prosecution is just the 
same g” 
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In Sk. Mehtab v. Balalt AIR 1946 Nag 
46, the defendant who lodged a report in 
the Police Station which was false to his 
knowledge was held liable for damages in 
a ae or malicious prosecution of the 


P 

8. Winfield on Tort (Sixth Edi- 
tion, page 749) deals with the meaning of 
the word ‘prosecution’ in the tort of 
malicious prosecution. He says: 


of such lying charges in India was a 
special Bong for this decision, but its 
general reasonableness adds to its persus- 
sive authority here.” l 

A foot-note to 54 Corpus 
dum 967 has this to say:— 


“In order to charge a person with 
ibility for the initiating of proceed- 
erefore 
esire to have the pro- 
ceedings initiated expressed .by direction, 
réquest, or pressure of any kind was the 
determining factor in the official’s decision 
to commence the prosecution or that 
information ished by him upon which 
the official acted was known to be false.” 
At page 970, it is said: l 
eee ae _... Jf the statement of facts 
is false and malicious, defendant will not 
be relieved from liability in an action for 
malicious pc tee by reason of the 
fact that the prosecuting attorney institut- 
ing the proceedings was mistaken in be- 
lief that the facts stated warranted a 


prosecution.” 

Restatement of the Law (1988 Edn.) 

Volume page 382 discusses the ele- 

ments of the cause of action for a suit 
prosecution, Section 653, 


Juris Secun- 


appear that 


for malicious 
sub-section (1) states:— 

“A private person who procures the 
institution of criminal proceedings against 
another is liable under the conditions stat- 
ed in sub-section (1).” Š 
At page 386, it is stated: 


“If, however, the information is known 
by the giver to be false, an intelligent 
exercise of the official’s discretion becomes 
impossible and a prosecution based thereon 


is procured Bye person giving the false 
_ information. order to c ge a private 
person with responsibility for the initiation 


of proceedings by a public official, it must 
therefore appear that the desire to have 
the proceedings initiated expressed b 
direction, request, or pressure of any kin 
was the determining factor in the official’s 
decision to commence the prosecution or 
that the . information furnished by him 
upon which the official acted was known - 
to be false.” : 

9. t will ap -~ from a surv 
of the case - law aa the text-books that 
where the plaintiff is prosecuted by the 
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Police on. the report of the defendant 
which is false to his knowledge and _ is 
acquitted, the defendant will be liable to 
pay damages for malicious prosecution, if 
there was malice and no reasonable or pro- 
bable cause. The finding regarding. malice 
and want of reasonable and probable cause 
could not be seriously... challenged in the 
case. 


10. Counsel for the appellant has 
relied on Dattatraya Pandurang Datar v. 
Hari Keshav Gokhle, AIR 1949 Bom 100; 
Panna Lal v. Shrikrishna, AIR 1955 Madh 
B 124; Radhu Naik v. Dhadi Sahu, AIR 
1953 Orissa 56; and Lakshmojirao v. Soma- 
varapu Venkatappaiah, AIR 1966 Andh 
Pra 292. All these cases are distinguish- 
able on facts, In none of them there was 
a finding that the defendant made a re- 

rt to the Police which was false to his 
owledge. On the other hand, the find- 
ing was that he made a report to the 
Police, believeing that the facts he was 
So those-cases cannot 


(1008) 5 All LJ 688 PO) Cupa) cited by 
. (supra t 

fia in his judgment—‘But F the charge 

of the com- 


suborned witnesses to support it, if he 
faflasaced the Police to assist him in send- 
ing an innocent pon tor mla before the 
magistrate, it wo e equally improper 
to allow him’ to escape ability because 
-the prosecution had not technically been 
conducted by him’—should co-exist in order 
to justify award of damages for malicious 
prosecution. But having regard to the 
authorities that we have already cited we 
are respectfully unable to agree with” him. 


il. Counsel for the app ant also 
submitted that the finding the Courts 
below that the ort against the plaintif 
was false to the knowledge of the appel- 
lant is not correct. ‘Firs M we cannot go 
behind the finding. It binding on us 
in second appeal. Secondly, we think that 
the finding is adequately supported by evi- 
dence record, 


on the i 
12. Counsel for the plaintiff has 
raised a preliminary objection that no 


ial ap lay against the judgment of 
Paa Single Tdge in view of the 
U. P. High of Letters 


; Court ( 
Patent Appeals) Act, 1962. It is not 
necessary for us to consider this objection 


as we are 


13. The appeal is: dismissed. There 
will be. no order as to costs of the special 
appeal as well as of the second appeal. 


Appeal dismissed. 
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Gaon Sabha, Bara, Petitioner’ v. The 
Collector, Ghazipur and others, Opposite 
Parties. - i 

Civil Misc. Writ Peta. No. 5023 of 
1971, D/-. 31-1-1972. : 

U. P. Gaon Sabha Manual, Para. 131 
— Auctioning of fishing rights — Collec- 
tors order restraining Gaon Sabha from 
interfering with fishing rights of village 

‘valid. (X-Ref:—- Constitu- 
— Writs — Ad- 
. aras 6 & 7) 

Any proposal of the Sabha in respect 
of fishing ultimately has to be approved 
by the Collector and therefore he must 
be deeméd to have powers to issue appro- 
priate directions, ence in passing such 
restraint order he only acts with: authori 
of law. . ara 
No proof of custom as to fishing is 

uired since Paragraph 181° mentions 
only of existence of practice. ` When that 
order is based on earlier practice it comes 
within that Paragraph. ara 6) 
` The order does not prohibit the Sabha 
from ‘exercising fishing rights and is not 
unreasonable or inconsistent with the 


Paragraph. (Para y . 
The order being administrative an 
open for review by him, cannot be quash- 
in writ petition in the absence of its 
ex facie illegality. i (Para 8). 
_K.. P. Singh and R. N. Singh, for 
Petitioner; Standing Counsel, for Opposite 
Parties. . : 
ORDER:— The Gaon Sabha, B 
has filed this petition re the order 
the Collector dated 28-6-71 by which he 
permitted the fishermen of village. Bara 
also to catch fish in river Ganga for local 
consumption and earn their livelihood, and 
restrained the Pradhan of the Gaon Sabha 
from interfering in’ their enjoying 
right. 
2. The Gaon Sabha, Bara, tried to 
auction the ey rights in river Ganga. 
This was resented to by the local fisher- 
men and some of them filed applications 
before the Collector for a direction to the 
Gaon ‘Sabha to stop the auctioning of 
fishery eee in river Ganga. 
Gaon Sabha contested’ the applications and 
contended that the Gaon Sabha had in the 
past auctioned the right and earned good 
profit. -The Collector on a consideration 
of the matter and after hearing counsel for 
both the parties’ held that the erstwhile 
Zamindars had never auctioned the fishery 
rights in river- Ganga before the enforce- 
ment of the U. P. dari lition and 
Land Reforms Act (hereinafter referred to 
as_the cay ergs that, on the contrary, the 
fishermen’ had been catching fish free of 
charge for local consumption. On these 
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’ directions 
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ed one the Collector passed the impugn- 


Learned counsel for the peti- 
res "has challenged the validity of the 
order on three grounds. Firstly, that the 
Collector had no Janedietion to issue such 
an injunction to the Gaon Sabha, second- 
ly, that the order is based on no evidence; 
and, thirdly, that the order is not in ac- 
co ce with “Paragraph 181 the Gaon 
Sabha Manual. 

: Dealing with the first point, 
learned counsel contended that unless 
specific power had been given to the Col- 
lector to issue an injunction he could not 

ve such a power. counsel for 
the respondents has contended that the 
power to pass an order is given to the 
Collector by virtue of the provisions of-the 
U. P. Zamindari Abolition and Land. Re- 
forms Act, the U. P. Panchayat Raj Act 
and the Gaon Sabha Manual. Under Sec- 
tion 28-A of the U. P. Panchayat Raj Act, 
every Gaon Sabha has to establish a com- 
mittee to be known as Bhumi A ET 
Samiti (Land Management’ Committee) to 
assist it in the discharge of its duties of 
upkeep, ‘protection and rvision of all 

d vested in the Gaon Sabha under the 
provisions of the U. P. Zamindari Aboli- 
tion and Land Reforms Act and under Sec- 
tion 28-B of the Act one of the functions 
of the Bhumi Prabandhak Samiti is to 
maintain and develop all fisheries and 
fani The same section gives the Samiti 
t to exercise all poets of the Gaon 

discharge 


Pan ayat incidental the 
its duties. 
Under Section 126 of the Act, the 


State Government has the power to issue 


such orders and directions to the Samiti 
as may & to be necessary for the 
ses of the Act and it becomes the 
du oi a sage to carry out such orders 
guch directions. 
Rules IISA a “ISB of the Zamindari 
Abolition and Land Reforms Rules have 
been framed to give effect to the provi- 
sions of Section 126 of the Act. 
Rule 115-A provides for issuing of direc- 
tions by the State Government to Samitis. 
Rule 115-B states that the directions on 
the subjects mentioned: therein shall be 
issued to the Land Mana area: Committee 
through the Collector of the District and 
Explanation o: states that the directions 
contained in Bhumi Prabandhak Samiti 
Manual shall be deemed to be directions 
issued under Section 115-A and that the 
directions confine: in the Gaon Samaj 
Manual, so as they are necessary for 
purposes of P Act and_ not inconsistent 
“ith the Rules, have to be deemed. to be 
issued under Rule 115-A. In 
view of these provisions, the directions 
contained in the Bhumi Prabandhak Samiti 
Manual and the Gaon Samaj Manual. shall 
be deemed to be directions issued under 
authority law. . 


Gaon Sabha v. Collector, Ghazipur (H. Swarup J.) 


[Prs. 2-7] AIL. 423 

tT pov (3-ka) of the Para- 
oa ae 13 poe that in case the erst- 
dars did not earn any profit 

by auction ene fishery . rights of the rivers 
and water channels, the Bhumi Prabandhak 


Samiti shall continue the practice. When 
pe matter. came up before the Collector 
Ba. gee orders obvious! D ive effect 

e direction containe e Bhumi 
Prabandhak Samiti Manual. Nas ultimately 
it was for the Collector to give consent 
to any proposal of the Bhumi Prabandhak 
Samiti in this matter, the Collector must 
be deemed to. possess the power to issue 
necessary and appropriate directions. He 
cannot, therefore, be said to have acted 
without any authority. of Jaw in passing 
the impugned order which is more or less 
of an administrative nature. 

5. Coming to the objection 
merits, it is apparent from the order itself 
that the Collector had taken into consi- 
deration elevadi, atenn placed before 


him by the Pe e order cannot 
be said to based on no 
material. He eye n ‘his order: — 


“From the perusal ot the old records 
it is also clear that the Zamindars concern- 
ed had never auctioned the fishery rights 
in river Ganga over before the abolition 
of Zamindari but on the other hand the 
fishermen had been catching fish free of 
charge for local consumption. The local 

ermen, therefore, acquired some sort of 
Sooners right 5 which they should be allow- 


fu 
of The Collector on locked into the old re- 


cords and had taken into consideration the 
exercise of si rights at other places. 
No evidence other than that considered by 
the Collector has been referred a in - the 
petition. There is also no ground in the 
etition to the effect that the order is 
ased on no evidence. : 


6. ‘Learned counsel then contend- 
ed that the Collector could have passed 
the order only if the respondents had 
succeeded in proving Peep a custom in 
their favour and that the evidence in the 
case was not sufficient to prove such cus- 
tom. Para 181 of the Manual however 
does not mak of ‘custom’ but only of 

was in vogue before the 

of Zamindari. If the Zamindars 
auction the fishery rights then it 
could be continued, If they did not, then 
the Rule directs that the same procedure 
would continue, i. e. the fishery rights 
not be auctioned. The order cannot 
thus be said to be e eonirary to the rules and 
directions contained in the Manual. On the 
basis of the finding recorded by the Cob 
lector he was poed in passing the order 
m gin no auction of the 
ey ee idee so he only fol- 
lowed the rootin contained in para 181 
of the Manual, 

7. The imp 


ipogea order does not 
prohibit the Gaon Sabha 


from itself exer 
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clsing fishery rights either directly or 
through its agents. “It only injuncts the 
Gaon Sabha from interf with the 
right of others by creating in itself a mono- 
poly of catching fish through auction in 
vour of particular individual. The order 
cannot, therefore, be treated as unreason- 
able or- “inconsistent with the ave aent 
- tions contained. ` in :Paragraph 181 of 
the Manual. 

8. - Further, -tbe order of the Col- 
lector is of an administrative nature and 
can always be reconsidered ‘by him if fur- 
ther facts are brought to his:notice by the 
Gaon Sabha. In ‘thi 
not be appropriate~ to quash ‘the ‘order of 
the Collector in the absence of its being 
shown to be pay illegal. 

9. In the result, the petition fails 
and is dismissed with costs. - 
Petition dismissed. 
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Chhot and others, Appellants v. 
Jhandey fat ond another, Respondents. 
an Appeal No. .8250 of 1966, 
2 against deore decree 
Civil J., Eta 
D/- 953 1666 
Tenancy Act 


North Western Provinces 
(2 of 1901), S. 22 — Joint Hindu Family 
a Teminy holding — Succession to the 
tenancy holding waad. p by 
S. 22 of tbe Act. (X-Ref:— Hindu Law 

— Joint Hindu Family). 

.The members of the Joint Hindu Fami- 
ly collectively own the coparcenery . pro- 
perty. Each member _ has- an interest in 
such property, Area his interest becomes 


definite, on partition. Thus in case of Joint 
Hindu F owning oy holding it - 
would be cious to say that the mem- 


. bers are.not the tenants of the holding be- 
cause they have no interest in it In law 
the members of the Joint Hindu Family 
together become the tenant of the holding. 
Hindu Law does not recognise a Joint 
Hindu ey or coparcenery | e a 
gan i of he Mo a. 
capable o g pro > Pet an entity 
epee from the mem of the family. 
true position in law is. that the mem- 
bers collectively own the „property, each 
having an interest. According Hindu 
Law the interest of a dead member does 
not devolve on his persone heirs . but 
passes by survivorship - other existing 
members, However if a ja na provides 
how the interest. of the owner of a parti- 
cular kind of property will pass on his 
death, such provision will override and 
abrogate the rules of the- personal law in 
respect of such properties. Hence the pro- 
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view also it would - 


and judg- . 


‘juristic ` personality , 
It arises. out of a 


A.I. R. 


visions of Section 22 of the Act would 
prevail and would have the efect of abro- 
gating the rule of Hindu. law on an in 
terest P By survivorship, in relation 
to tenancy holdings governed - by the Act. 
AIR 1916 All JLI and AIR 1920 All 217 
B: .AIR 1930 All 822, Peod AIR 

932 All. 648, Approved; AIR 1960 Bom 
i Rel. on. . ~ (Paras: 11, 12, 18, 14) 
Cases Referred: ‘Chronological - Paras 
AIR 1960 Bom 191 = 61. Bom LR 

1488, ae Badridas v. 


M. S. Yagnik 1I 
AIR 1988 396 = 1938 AN LI 585 
(FB),. Dular Pandey v. Nanda 
” Budhat ; 17 


AIR' 1932 All 643 = 1932 All Ly 
605, Ram Singh v. Baldeo MAET 
AIR 1980 All 822 = 1980 Al G) ` 
am d 20 AÑ Ahir v. Harai Ahir 
920 217 (2) = 18 All LJ 


204 = 16. All LJ 225, 


AIR -1916 “an 111. = 14 All Lf 278, 
Mahabir- Singh v. " Bhagwanti L 5,- va 


(1912) ILR 34 All 419 = 9 AT LJ 
488, Ali Bakhsh v. Barkatullah 14 


(1908) ALR 30 All 128 = 5 All Ly 


77, Bhura v. oe ae 14 
(1892 TR 16 Bom. 29, i Narhar 
K i v. oe vji Kul- 
karni : 
(1863) 9 Moo Ind A 539 (PO), 
Katama Nachiar v. va~- 
10 
5 & D. of 1925 = IR. D. 508, 
Dharam Das v. Phula Kunwar l4 ` 
13 S. D. of 1912 = 1 R. D. 322, 
Somaru v. Kesho Prasad S Singa 14 
6 Das 433, Sri Lal Voika v. Kesho ` 
14 


N.. Agarwal, for Appellants; N. D. 
Geo. for Respondents. ER 
SATISH CHANDRA, J:— A Division 
Bench has referred the Second Ap 
a Full Bench to resolve the a 
opinion in Mahabir Sin v. 
14 All LJ 278 = (AIR a16 “aie en 
Ram Singh v. pale aa 1982 


nae i 


oe A a ike appeal. 
suit for partition of-a 


house: and a tenancy holdin The plain- 
uff set up the following peligieeee 
ee ` 
l 
Munni Chhiddu Chhangey 
se | 
(Plaintiff) (Widow) 
| | | 
Mst. Raj Chh Lal Ram Si 
(Widow) fen Conde 
(Defendant No. 8) No. 1) No. 2) 


~ 


1972 


a died on 17-11-1918, bea eae 
ey e plaintift-respondent. 
Chhangey died on 10-4-1925. His widow, 
Smt. Kashal a died in 1982. Chhiddu 
died during the pendency .of the suit, leav- 
ing a widow, Smt.. Rajo and two sons, who 
are defendants-appellants Nos. 1, 2 and 3. 
3. The plaintiffs case was that the 
house as well as the holding, in dispute 
cquired his death, 


ties. 
went a the oiher sends o soa 
nary survivorship. equently, e 
plaati had a 1/2 share in the house as 
well as in the tenancy holding. 

4. The defence was that the three 


- sons of Durgu were separate. Chhangey’s 
was erited by ‘his widow, Smt. 
Kaushalya. On her death, Chhangey’s 


share went to. his brother Chhiddu as the 
nearest heir. ` The panii who was one 
not 


titled only to 1/3 in the proper- 
The trial Court held that the house 
as well as the tenancy holding was joint 
family perty, succession to which- was 
Eura T by the rule of survivorship. 
plaintif was entitled to a half share in both 
these properties. The suit was decreed for 
partition of a half share. - 
5. The. defendants went up in ap- 
which was dismissed. The defen- 
a esos dhe aiie TAA aise 
carn ingle Judge at 
the case could not be ate evan decided 
without a clear finding whether the i 
was joint or separate, and as to when di 
the family disrupt. This Court remanded 
the case to the lower appellate Court for 
decision afresh. On rem the learned 
Civil Judge held that the house as well 
as the disputed holding was d 
On his death, his three sons were 
members of a Joint Hindu Family. They 
inherited the house as well as the holding 
as members of the Joint Hindu Family. 
Tbe house as well as the holding was an- 
cestral in their hands and it continued to 
þe so upto 15 or. 16 years before the insti- 
tution of the suit, At the time of the dis- 
ruption of the family in or about 1940, the 
laintiff and Chhiddu alone were alive. 
ence, each had a. half share in the pro- 
perties. The learned Judge repelled the 
ent that succession’ to the tenancy 
holding would’ be governed by Sec. 22 of 
the N. W. P. Tenancy Act, 1901, on the 
basis of a decision of this Court in 14 All 
LJ 278= (AIR 1916 All 111), where it 
was held t In case a coparcenary body 
is the tenant, no individual member there- 


of can be said to have any interest in the - 


holding which could be inherited in 
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were inherited by his 


-ed -that when a tenant 
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accordance with Section 22 of that Act. 


-came . to this- Court in 
.. At the hearing, a learned 
Single Judge felt that there was a conflict 
of views between Mahabir Singh’s case, 
14. Al LJ 278 = ao 1916 -All 111), 
mentioned above -and Ram Singh’s case, 
1982 All LJ 605 = (AIR 1982 All 648). 
He ref the appeal to a Division 
Bench. The Division Bench in its turn 
referred the matter to a Full Bench. That 
is how the appeal has been laid before 
this Bench. i 


6. Mr. S. N. e Moats 
counsel hela for the appellants, did 
not dispute the finding that the holding as 
well a the house was an ; a cons- 
itut coparcenary property o e three 
sons of Durgu. He conceded that so far 
as the house was concerned, the rule of 
survivorship would apply, and the plaintiff 
would have a half ie because at the 
time of disruption in the family in 1940, 
the plaintiff and Chhiddu alone were alive 


Second Apps 


- In respect of the tenancy holding, Mr. 


Agarwal, however, challenged the finding . 
that since me: brothers rege b 
coparcenary, the properties inherit 

them from their father did ‘not belong to 
them but vested in the Joint Hindu Family 
or the coparcenary, He challenged the 
correctness of the view taken in Mahabir 
Sea's oases 14 All LJ 278 = (AIR 1916 


7. In that case, Ram Prasad and 
his brothers were members of a Joint Hindu 


„Family governed by the Mitakshara. The 


y owned an occupancy holding. Ram 


Prasad died leaving a widow and his 


` brothers. The widow granted a lease of 


the holding to the defendant. The brothers 
filed a suit to set aside the lease. A` Divi- 
sion Bench (Richards, C. J. and Rafiq, J.) 
i Pi Prasad was not me ‘tenant’ of 
e holding in question, e coparcenary 
body. which made up the joint Hindu 
ily of which he was a mem consti- 
tuted the ‘tenant’. The very moment that 


Ram Prasad died the . coparcen body 
continued to be the eaat but the ‘ band 
o Ə 


was Saas sake of the survivors 
- Ram Prasad had no interest which 
devolved upon anyone.” 
this view, it was held that Section 22, . 
N.W.P. Tenancy Act, 1901, which provid- 
ies his interest 
shall devolve in the way specified in the 
section, was not applicable. The widow 
of Ram Prasad did not inherit any interest 
in the holding. . The lease ated by her 
was invalid. This decision was followed 
by another Division Bench (Tudball, J 


i (T . and 
. Sulaiman, J.) in Mindya v. Jhurya (18 All 
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occupani 
the devolution of the interest o 
pancy tenant’ when the tenant dies. - 
one member. of a joint Hindu family which 

acquired an occupancy tenure dies, the 
occupancy tenant does not lie and there- 
fore Section 22 does not operate. 
also observed that there was no 


If 


a joint Hindu family from ag a occu- 

pancy rights. y en in 

Acharfi ir v. Harai Ahir, 1980 All Lf 
All 822). : a 


974 = (AIR 1930 

8. The tenancy Act defined ‘ten- 
ant’ to be'a person who was, or but for a 
d be liable to Py rent, 
in law en- 


contract, wo 

Obviously, a person who was 

titled to hold property would be compe- 
tent to become a tenant within meaning of 
that Act. The Tenancy Act does not s 
cifically say an gale ie e 
question whether a du undivided family 
or coparcenary is a person or is competent 
to become a tenant, 

9. A joint Hindu family or a co- 
parcenary is a creature of Hindu Law. In 
Mulla’s Principles -of Hindu law (18th 
Edition paragraph. 214), it has been stated 
that a coparcenary is purely a creature of 
law; it cannot be created by act of parties, 
save in so far that by adoption a stranger 
may introduced as a member thereof. 
The conception of joint Hindu family con- 
stituting a coparc is that of a com- 
mon male ancestor with his lineal descend- 
ants in the male line within four degrees 
‘counting from and inclusive of such an- 


cestor. Thus, it is the common ancestor 
and the lineal descendants who together 
constitute a coparcenary. 

10. In paragraph 216, Mula. 
states:— ; 

“The essence of a co under 


it remains undivid 
joint and undivided 
that 


one-thi 


capable of bei og en- 
larged by deaths in the family,- and liable 
to Te diminished by births in the family. 


prop > 
icular member, has a 
or one-fourth. His interest ig 


coparcener in coparcenary property is ‘un- 
divided coparcenary interest?.... As ob- 
-served by the Privy Council Katama Nat- 
chiar v. Raja of ghee (1863) 9 Moo 
Ind App 539, 543 and 611 (PC) ‘there is 
community of interest and unity of pos- 
session between: all the members of the 
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family, and upon the déath of any one of 
them the others may well take iy: survi- 
vorship that in which they had during the 
fleceased’s lifetime a common interest and 
@ common possession.” 

l1. It is thus clear that the mem- 
bers of the joint family collectively own 
the coparcenary property. Each member 
has an interest in such property, though 
his interest becomes definite on partition. 
Till then, it is an undivided interest. The 
view ressed in Mahabir Singh’s case, 14 
All LJ 278 = (AIR 1916 All 111) and the 
other cases mentioned above, that the mem- 
bers were not the tenants of the hol 
because they had no interest in it, is, wi 
respect, fallacious. In law, the members 
of the joint Hindu family toge thier become 
the tenant of the holding. e coparcen- 
ary body as such, and as an entity apart 
from its members, does not own property. 
The property does not vest in the co 
cenary but in its members, though co 


ec 
tively. This view finds support Maha- 
virprasad Badridas v. M. S. Yagnik, AIR 
1960 Bom 191. Shah, J. (as he then was) 


eld that “the erty belon to a 
Hinds andide Hall’ as: orahin 
of the coparceners in that family and that 
such a family is not a corporation. It is 
not a judicial entity distinct m the 
mem who constitute it. It cannot sue 
or be sued in the joint family name and 
cannot convey the perty held by it in 
its joint character: e coparceners who 
are ` members of the Hindu undivided 
family are undoubtedly owners of the pro- 
perty; but a Hindu undivided ay has 26 

dependent existence apart from the indi- 
viduals who constitute the same. State- 
ments sometimes made in. decided cases 
and text books that a Hindu joint famil 
is. a “sort of corporation” in dealing wi 
questions, relating to enjoyment of the pro- 
pry ee the family (see for instance Apaji 

ar Kulkarni v. Ramchandra Ravji 
karni, ((1892) ILR 16 Bom 29 at pp. 39 
and 78) and Maynes Hindu Law -1ith 
not 


emphasised e property is the pro- 

perty of the coparceners who for the time 

peta constitute the Hindu undivided 
y. 


12. Hindu Law does not recognise 

a joint Hindu family or ray as a 
juristic personality capable of holding pro- 
perty, o A separate from the me 
ers oO e family. ` en it is- popularly 

said that a property is joint E. or co- 
panay property, the true position in 
w is that the members collectively own 

it, each having an interest. One of the 


distinctive features of such “coparcenary 
property” is in its passing on death of a 
member. ‘ According to du Law, the 


interest of a dead member passes by survi- 
vorship to other existing members of - the 


1972 Sushila v. 
family. It does not devolve on his per- 
sonal heirs. 

13. Learned counsel for the plain- 


tiff-respondent submitted that if a deity 
or an idol can hold property, so can a, joint 
Hindu family. The comparison is neither 
apt nor appropriate. The Hindu Law re- 
cognises a deity or idol to haye a juristic 
ersonality entitling it to hold property. 
But as seen above, the rules of Hindu Law 
do not clothe the joint Hindu .family with 
ch a status. ` l 


14. It is settled law that rules of 

onal law are subject. to modification 

statutory enactments, Kallu v. Sital 
16 All LJ 225 = (AIR 1918 All 294). If 
a statute provides how the interest of the 
owner of a i kind of property will 
pass on his death, such provision -will over- 
ride and abrogate the rules of personal 
law in èct of such properties. Section 
20 (2) of this Tenancy Act of 1901 provid- 
ed that the interest of an occupancy tenant 
was heritable subject to the provisions of 
that. Act. Section 22 of that Act laid 
down a table of succession. These statu- 
tory provisions will prevail and will have 
the effect of abrogating the rule of Hindu 
Law on an interest passing by _ survivor- 
ship, in relation to tenancy holdings gov- 
erned by that Act. In Bhura v. Shahbnd- 
din ((1908) ILR 30 All 128) it was held 
that the rule of succession laid down in 
Section 22 of the Tenancy Act was a deli- 
berate departure from personal law’ aad 
would override the latter. This decision 
was followed by another Bench in Ali 
Bakhsh v. Barakatullah ((1912) TLR 34 All 


419). It was held that’ Section 22 is inde- 
pendent and exclusive of the personal law 
of the deceased tenant. In 1982 All LJ 


605 = (AIR 1982 Al 648).a Bench ob- 
served that ‘the occupancy tenure is a 
creation of statute and the statute will 
regulate its devolution. The same view 
has been taken by the Board of Revenue 
in several cases, Sri Lal Voika v. Kesho 
Das (6 UD. 483); Somara v. Kesho Prasad 
Singh (18 SD of 1912: 1 RD 822); and 


Dharam Das v. Phula Kunwar (5 SD 
1925: 1 RD 508). . 


15. In law the true position is that 
on the death of Durgu_ the three brothers 
collectively and jointly became the owners 
of the occupancy holding as well as the 
house. On the death of Chhangey (on 
10th April, 1925) his interest ín the hold- 
ing would, in accordance with Section 22 
of tbe Tenancy Act, devolve on his widow. 
It would not go to his brother by survi- 
vorship. 


16. Now what was Chhangey’s in- 
terest? It is said that a coparcener cannot 
redicate that his share is one-third or one- 
Ble cf bene a oy deste: 
capable of being ea an 
Hable to be i Mee By births in the 
family. This principle is integrally linked 
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with the rule of survivorship. When a 
statute supplants it by rules of succession, 
the result is that on death: of a member, 
his interest goes to his mentioned heirs. 
Then ex-hypothesi, the interest of other 
coparceners will not get enlarged, because 
nothing anes 7 oot. The necessary 
corollary at dea ike partition, ‘nevit- 
ably makes definite the deceased mem- 
bers share. At the time of Chhangey’s 
death, there were three members in ‘the 
family. Chhangey hence had a one-third 
‘share. 

17. Smt. Kaushalya the widow of 
Chhangey di in 1932. At> that time, 
Agra Tenancy Act of 1926 was in force. 
Under Section 25 (1) thereof a brother was 
a preferential heir to a brothers son. See 
Dular Pandey v. Nanda Budhai, 1938 All 
LJ 585 = (AIR 1938 All 396) (FB). Hence 

iddu would inherit the one-third share 
till then held by Smt. Kaushalya. In this 
view, Chhiddu was entitled to a two-third 
share while the plaintiff had a onethird 
share in the holding. Io regard to the 
house, the rules of Hindu Law would con- 
tinue to apply. In accordance with the 
rule of survivorship, ‘the interest of Chhan- 
gey would pass to both the other -urviv- 
ing members of the family, namely Chhid- 
du and the plaintiff Jhandey Lal. On this 
basis, they both. had a share in the 
house. 

18. In the result, the a suc- 
ceeds and is allowed in T The denes 
is modifed. The plaintiffs suit for parti- 
tion is decreed for a half share in the 
house and for a one-third share in the 
tenancy holding. Under the circumstances 
of the case, the parties will bear their own 


costs: throughout. 
Order accordingly. 
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Smt. Sushila Narendrajit Singh and 
another, Applicants v. State of Uttar Pra- 
desh and others, Respondents. . 

Civil Misc. Writ No, 2555 of 1971, 
D/- 13-4-1972. 

(A) U. P. Cinemas (Regulations) Act 


losis S. 5 — U. P. Cinematograph Rules 
1951), R. 2 (v) Appendix I — Licence to 
give cinematograph exhibitions — - Require- 
ments. ; k : 
. Licence has to be given in the Form 
prescribed in Appendix I only on satisfac- 
tion that the Rules have been substantially 
complied. with — Licence thus granted is 
subject to conditions set forth in rules issu- 
ed by:State Govt. — To hold a licence, 
licencee must either own the cinema pre- 
mises or hold it on lease and manage the 
Cinema premises — Licence though grant- 
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ed has to be terminated forthwith if this 
condition was not fulfilled at any stage — 
Government was only authorised 
under the Act to add to the conditions 
prescribed by the Rules but it had no 
power to alter the conditions contained in 

2 of the Licence — It- could not. give 
Birections running counter. to the condi- 
tions contained in para 2' of the Form pres- 
cribed statutorily to Licensing Anthon — 
Such directions éven if en are 
‘vires_. ` aras 9, 19; 99 
- (By Transfer of Pro erty oka (1932), 
S. 106 — Notice to quit — Property leas- 


Such lease.-not being either for agricultural 


or manufacturing purposes, required only, 
30 days’ notice for its termination. 


(Para 12) 
(C) U. P. (Temporary) 

and Eviction Act (3 of 1947), 

Applicability—Immoveablé . property 
for running a Cinema House—No averment 
in counter-affidavit that the premises were 
-old construction and not a néw-one — Act 
was not applicable to the said premises, . 
- (Para 16) 
. Cinėmatographic Rules 
Second Paragraph — 
on lease’ necessarily 
means holding validly and does not con- 
note a mere occupier — From the date of 
determination of the lease the. erstwhile 


~- (FH) U P. Cinematographic Rales 
(1951), Appendix 1, Sécond , - Paragraph 
Proceedings - for pont of . licence 
under — Are quasi-judicial — Rules of 
natural justice have to. be observed in such 

roceedings — pa of bes ge 


Other remedy. open — 

Where the alternative remedy supposed to 

be available is not 2 adequate one, writ 

opnhiestion cannol be dismissed on _ that 
. P. No. 4580 of 1969, D/- 

Bator, G (AIL), Followed. (Paras 33, 34) 
Berret logi 


Chrono. 
No. 4580 of 1980. D/- 


Ger) W. 

5-9-1971 “(aly Ram Agya Singh 

. v. State of U. 

‘AIR 1954 SC 592 = 1955 SCR 805, 
K. N. Guruswami v. State of 
Mysore : 

‘ATR 71058 All 406 = 1953 All 1 

. Harish 


197, Pheku Chamar v ; 
Chandra 21 
vV. K. S. Chaudhary, for Petitioners 
Standing . Counsel .and C: R. 
Bhalla, Prabodh Gaur, for Respondents. 
ORDER :— The facts leading u 
the present petition under Article TE t of 
the Constitution lie in a narrow compass. 
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Paras. 


ALR, 
Smt. Sushila Narendrajit Singh (Petitioner 
No. 1) owns the premises known as Viv 
Cinema at ghee Meia Gandhi M 
Chunniganj, and Direndrajit Sin 
prs No. oD i ig the son of petitioner . 
o. l. The premises (Vivek Cinema) was 
ven on lease to M/s. Rakesh Theatres 
respondent No. 8), which is a ershi 
of which Vi Virumal Dembla (respondent 
No, 4) is the Managing Partner. oY Manolas 
Lal Dade (repon ent No 5) is another 
partner o; firm. The lease was grant- 
ed on Ist July 1955, in the first instance 
for a term of five years with an option to 


“the lessee of renewal of the lease for am- 


other five years- . The lessee obtained a 
licence from the District Magistrate, Kan- 
pur, who is the Licensing Authority under. 
the U...P. Cinemas (Regulations) Act, 1955. 
(U. P. Act a 1956 — hereinafter ceferred ` _ 
to as the U. P. Act) for giving exhibitions: ` 
‘by means E ‘cinematographs, and the’ 

licence was renewed from year to year. `` 


2, Accordmg to the petition 
weeds ‘No, 3. wld of the option of 
the renewal of the lease of the premises, 
and thus the lease expired on. 3 une, 
1965. Thereafter the lease became a lease. 
from month to month. : Petitioner No. 1 
terminated the lease giving one mos 
notice dated 24th February, 1971 under 
Section 106, ‘Transfer of Property 
Act. The notice ‘was “servi on res- 
i No. 8 through its, Managing Part- 
epee No. 4) on .26th February, 
1971 after the termination of the 


` period E notice Messrs. Rakesh: Theatres 
-were in unla 


posession of. oe ne 


in question from 26th March, -1 


3. On- 15th March, i peti- 
tioners jointly applied to the Licensing 
Authority, the District Magistrate’ of Kan-. 
pur, for the renewal of the .cinema licence 
in. their names. It was stated in the a pave 
cation that the lease of Messrs. 
Theatres been terminated and they 
were not entitled to hold the licence for 
running cinema ess - and exhibiting 
films in Vivek Cinema. A copy of her ap- 
plication has been filed as Annežure 2 to 


_the petitioner. The same day (15th March, 


1971) the Managing Partner (respondent 
No.. 4) also. wrote to the District Magis- 
traté, Kanpur to inform him’ that with re- 
ference to their (Messrs. Rakesh Theatres) 
renewal application for licence dated 21st 
Tanay. 1971, it had been mutually - decid- 
ed that the licence be renewed in the name 
of he petitioners. The consent. of the 
petitioners for the licence “to be issued in 
their own name was also endorsed on‘ this 
communication to 
A copy of this letter dated 
1971 been filed 

tition. Soon thereafter, on 19th March, 


: 971, oo een Saas wrote to int 
form’ the Magatrato, Kanpur that 
his letter dont “sth. 1971 for re- 


newal of the cinema licence in favour 


` 1972 


the petitioners may be treated as cancelled. 
Eventually, on the basis of a Goverament 


Order dated 29th March, 1971 (a copy'of Hi 


which has been filed as Ann 

EE the licensin 
e 

as 


exure 5 to the 
‘authority _ renewed 


licence (a copy of which has been. filed’ 
exure 6 to the petition) in favour. of. 


respondent No. 8 for a period of one year 
from lst April, 1971 to 3lst March, 1972, 
while no orders were passed by the licens- 
-diog aT on the application of the peti- 

tioners. e petitioners, therefore, `pray 


for the issue a writ of certiorari or any 
other suitable writ, order or direction 

hing the G. O. dated 29th March, 
971, and also the license or its renewal 


respondent No. 2 in favour of respon- 
dent No, 3, as well as the order renewing 
the licence in favour of respondent No. 3. 
The petitioners also seek the issue of a 
writ of mandamus directing the Licensing 
Authority to decide the apni anon of the 


petitioners for the issue of licence wuninflu- 
a by the G.O. dated March, 


4, The. grievance of the petition- 
ers -is that the licensing authority, without 
affording any opportunity to, them in con 
travention of the statutory Hie ayaa 
renewed the licence in favour of respon- 
dent No. 8 under the influence of the G.O. 
dated 29th March, 1971 (sic) is ultra vires 
the Act and the rules framed thereunder. 


It is also urged that no order has been . 


` passed on the petitioners’ applico ion, for 
the issue of licence in their favour. - 

5. In: order to appreciate 
points, it will be necessary to refer to -cer- 


tain ovelons of the Cinematograph Act . 
and the 


rules made thereunder. 

6. The 
1918, contained .provisions relating to both 
(a) the certification of films as suitable for 
public exhibition, and (b) the regulation of 
their licensing. In the 
while the former 


sions of the Act with which the Union arid 
State Governments were concerned had be- 
come necessary, the Union Government re- 
enacted the provisions of the old Act as in 
the Cinematograph Act of 1952 separating 
the provisions relating to the two items re- 
ferred to above. Part II of the latter 
Act deals with the regulation of cinemas, 
including their licensing and applies to 
Part C States directly administ py . the 
Union Government. Thereafter the U. P. 
Legislature enacted the Uttar Pradesh Cine- 
mas (Regulations) Act, 1955 only to regu- 
late - cinemas including their licensing, 
which is now within the legislative powers 
of States: - : 

“7% - Section 8 of the U. P.. Act pro- 
vides that “no person: shall give an ‘exhibi- 
tion by means of a cinematograph 
where in ap icensed under this 
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i R or to any licensee 
the . 


Cinematograph Act of 


_ Section 7 confers 


else 
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Act or otherwise than in compliance with 


“5. (1) The licensing authority shal 
not grant a licence under this Act, unless 
t— 


it is satisfied tha 
(a) the rules made under this Act ha 
been substantially complied with, ang” 
(b) adequate precautions havef „e 





taken in the place, in respect of witiGh 
licence is to be given, to_provide§ far the~ 
persons attending exhibition 


safety of 
therein. 


(2) Subject to the foregoing*yp! 
sions of this. section and to the control 
the State Government and the interests ¢ 
the general public, the licensing authori 
may grant licences under this Act on suc 
terms and conditions and subject to such 
restrictions as it may determine and on 
payment of such fee as may be prescribed. 
©) an person aggrieved by the dedi- 
sion of a licensing authority refusing to 
grant a licence under. this Act may, within 
such time as may be- 'prescribed, appeal to 
the State Government and the State Gov- 
ernment may make such order in the case 
as it thinks fit. i : 
(4) The State Government may, from 
time to time, issue directions to licensees 
th Í regul ae ee 
or the p se of regulatin e ibi- 
tion of aay iia or class of s, so that 
scientific tilms, films intended for educa- 
tional purposes, films dealing with news 
and current events, documentary films or 
indigenous films secure an adequate oppor- 
tunity of being exhibited and where any 
such directions have been issued, those 
directions shall be deemed tọ be additional 
conditions and restrictions subject to which 
the licence has been granted.” . 
> powers on the State 
Government or the licensing authority to 
suspend, cancel or, revoke a‘ licence grant- 
ed under Section 5.on grounds inter alia 
that the licensee has been guilty of breach 
of the provisions of the “Act or the rules 
made thereunder or of any condition or 
restrictions contained in the licence, or of 
any direction issued under sub-section Ae 
of Section 5. Section 13 confers on the 
State Government the rule-making power. 


o 8. “Licence” as defined in Rule 2 
Y of the U. P. Cinematograph Rules, 
951, means “a written authorisation by 
the Licensing Authority to give cinemato- 
graph exhibitions and granted in the form 
sét out in Appendix I to these rules and 
shall be subject to necessary modifications 
or . amplifications in accordance with any 
terms or conditions imposed under sub-sec- 
tion (8) of Section 5 of-the Act.” . Rule 2 
(i) d s to mean “the Cinemato- 
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graph Act, 1918, as amended from time 
to time.” 


9. Appendix I attached to the 
U. P. Cinematograph Rules, 1951 prescribes 
the following statutory form o icence;—= 


“(a) —— situated at (b) 





within the District of is licensed 
under Section 8 of the .Cimematograph 
Act, 1918 (Act IL of 1918), as a place 


where exhibitions by means of a cinemáto- 

graph may be given from 19 , to 
19 , both days inclusive. 

This licence has been ted to (c) 

and shall be terminated forth- 

with if the said (c) ceases fo wm 

to hold on lease or to manage the said (a, 


This’ licence is granted subject to the 
conditions set forth in rules issued hy the 
Site Government and to the further ‘con- 

ons—~ 














for public exhibition by an authority con- 
stituted under Section 6 of the Cinemato- 
graph Act, and which, when exhibited, dis- 
plays the prescribed mark of that authority, 
pad has not been altered or tampered with 


in any way since such mark was affixed 
thereto, ` 

(2) that the said. (c) ————— shall 
cause to be exhibited at each performance 


given after the 30th September, 1946, in 


e (a) —————— one or more approved 
films.......-40. 

3 PERES 
C3 NEA 
Oa aena 
Seas: 
(O eae ees 
QOJ cas eee ees 

r The eee 19 . 


: District Magistrate.” 
This form clearly stipulates that the licence 


“hold on lease or to manage the cinema pre- 
mises.” It is evident from the definition 
of ‘licence’ as contained in Rule 2 (v) of 
the U. P. Cinematograph Rules, 1951 that 
Appendix I (quoted above. and providing 
for the requirements of the licenca forms 
part of the Rules. It is evident from para- 
graph 2 of the form that a statutory re- 
irement for the issue of the licence was 

t the licensee must either own the 
cinema premises, or hold it on lease, or 
cinema premises, and the 
i though ted, was to be termi- 
nated forthwith f this condition was at any 
ed. It is further evident 

addition to the 
above requirement the licence was to be 
granted subject -further tothe conditions 


Sushila v. State of U. P. (R. B. Misra J.J 


A. I. R, 
set forth in rules issued by the State Gov- 


10. Accordin to the petitioners; 
the service of notice under Section 
106 of the Transfer of Property Act the 
possession of the lessee became unlawful 
and respondent No. 3 ceased to “own, to 
hold on lease or to manage” the cinema 
from 26th. M 1971, and no licence 
could be renewed in any case thereafter. 


Il. Sri S. C. Khare, appearing for 
respondent No. 3, however, contended that 
the notice under Section 106 of the Trans- 
fer of Property Act sent by 
1 was not a valid notice and it did not 
terminate the tenancy. According to bim, 
six months’ notice was necessary under the 
law while the petitioner gave only one 
month’s notice. 


12. Under 


etitioner No. 


Section 106 of the 


Tuia of Property Act six monthg notice 


only in case of a lease of im- 
moveable property - “or. agricultural or 
ma erg, ponpon which is to be 
deemed to a lease from year to year, 
and in-case of a lease of immoveable pro- 

for “any other purpose” the lease 
wo T be deemed P bo a 
month requiring only fifteen - ys’ notice. 
The pécleal of 15 days has been raised to 
80 days by U. P. Act of 1954. The pre- 
mises in:the instant case was let out to 
respondent -No. 8 on a monthly rent and 


the ate mont does not show that the leasel- 
was 


m year to year. Further, the pre- 
mises was not leased out “for agricultural 
or for manufacturing purposes”, and for 
that reason also it d not be a lease 
from year to year. : 

18, In the instant case the 
continued in possession even after _ the 
lease had come to an end as a result of 
the service of notice under Section 108. 
Section 116 of the Transfer of Property 
Act provides that if a lessee remains in 

ossession after the determination of the 
ease granted to him and the lessor accepts 
rent from the lessee or otherwise assents to 
is continuing in possession, the lease is, 
in the absence of an agreement to the con- 
trary, renewed from year to year, or from 
month to month, according to the purpose 
for which the property is leased, as speci- 
fied in Section 106. Thus in view of the 
clear provisions of Section 116 of the 
Transfer of Property Act also the- lease in 
the present case, being from month to 
month, was terminable by fifteen days’ 
notice, which has been raised to thi 
days by U. P. Act’ No. 24 of 1954, 


14, It was urged on behalf of the 
respondent that the lease was renewed not 
for five years only but for ten years and 
would expire on the 30th of June, 1976. 
But this contention is neither supported 
by any document nor it is clear from the 
averments made by respondent No. 4 in 
paragraph 3 of his counter-affidavit, as to 


om month tọ- 
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for a period of ten years. On the other 
it is clear from paragraph 4 of the 
counter-affidavit of Sri Ram Chand Bhati 
Senior Entertainment Tax 
on behalf of the State, that “ 
ted on Ist July, 1955. for a-term of 
ve years and subsequently it was renew- 
ed for another five years’. In view of 
the material on record it is therefore diff- 
cult to accept the contention of respondent 
No. 3 that the lease was renewed for a 
porion of ten gem and would expire on 
th June, 1975. : . 


15. Sri Khare next contended ‘that 
the lessee was entitled to the protection of 
the U. P. (Temporary) Control of Rent and 
Eviction Act. and, im any case, after the 
service of notice under Section 106, Trans- 
fer of Property Act the status of the lessee 
would become the status of a statutory 
tenant in the ‘present case and the interest 
of respondent No. 8 would be protected 
unless evicted in due course of law. 


16. But not a word has been said 
in the counter-affidavit that the premises 
in question was an old construction so as 
to attract the provisions of the U. P. (Tem- 
por ) Control of Rent and Eviction Act. 

t has been said in paragraph 3 of 
the counter-affidavit of respondent No. 4 
is that the notice under Section 106 of the 
Transfer of Property Act was illegal and 
invalid and that it had been properly re- 
lied to by the answering respondent. 
rom the copy of the reply filed as An- 
nexure C-l to the counter-affidavit of rès- 
pondent No. 4, it appears that it was as- 
serted there that major portions of the 
constructions in the premises in question 
were old constructions which were com- 
plete on 8lst December, 1950 and only 
minor additions were made subsequently 
and the accommodation was governed by 
the U. P. Act IIL of 1947. In spite of this 
assertion in the reply to the notice under 
Section 106, T. P. Act, there is not a word 
in the counter-affidavit to say that the pre- 
mises in question was an old construction 
and the provisions of the U. P. (Tempo- 
rary) Control of Rent and Eviction Act 
apply to it. It is difficult, therefore, to 
accept the contention of Sri Khare that 
the provisions of U. P. Act II of 1947 
apply to the present case and the lessee 
would be held to be a statutory tenant 
even after the service of notice under Sec- 
tion 106, T. P. Act. 


17. Sri Khare then urged that ac- 
cording to the definition of ‘licence’ as con- 
tained in. Rule 2 (v) of the U. P. Cinemato- 
graph Rules, 1951,-the licence -would be 
granted in the form set out in Appendix I 
to the Rules and shall be subject to neces- 
sary modifications or amplifications in ac- 
cordance with any term or conditions im- 
posed under sub-section (3) of Section 5 
of the Act. f 


Sushila v. State of U. P. (R. B. Misra J.) 
when the lease in question was renewed ` 
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18. It would be noticed that the 
“Act” as defined in the U. P. Cinemato- 
prn h Rules, 1951, and referred to in Rule 

v) above, means “the Cinematograph 
Act, 1918”. Section 5 of the Cinemato- 
graph Act, 1918. imposes restrictions on the 
power of the licensing authority, and sub- 
section (8) of Section 5 provides:— 

“Subject to the foregoing provisions 

of this section, and to the control of the 
State Government, the licensin ahany 
may grant licences under this Zot to su 
persons as it thinks fit, and on such terms 
and conditions and subject to such restric- 
tions as it may determine.” - 
A controversy was raised as to whether the 
“Act” referred to in clause (v) of Rule 2 
of the U. P. Cinematograph Rules, 1951 
means the Cinematograph Act, 1918 or the 
U. P. Cinemas (Regulations) Act, 1955. 


19. It is, however, not at all neces- 
sary to enter into this controversy because 
the wording: of Sec. 5 of the Cinemato- 

9818 are substantially the same 

Section 5 of the U. P. Cinemas 
(Regulations) Act, 1955. Sub-section (1) of 
tion 5 of the U. P. Act provides that 
the licensing authority shall not grant a 
licence unless it is satisfied, among other 
things, that the rules made under the U. P. 
Act have been substantially complied with, 
and sub-section (2) contemplates that, sub- 
ject to the foregoing provisions of the sec- 
tion and to the control of the State Gov- 
ernment and the interests of the general 
ublic the licensing authority may grant 
icences under the Act on such terms and 
conditions and subject to such restrictions 
as it may determine. Thus it is clear fom 
the -wordi eat sub-section (2) of Section 5 
of the U. P. Act that the licence had to 
be granted strictly in compliance with the 
rules made under the U, P. Act and also 
subject to the control of the State Govern- 
ment. The licensing gainers & had, there- 
oth the con- 


trary 

Rules framed under the U. P. Act had got 
to be substantially complied with before a 
licence could be granted. The control of 
the State Government could not do away 
with those Rules. To my mind the State 
Government was authorised only to add to 
the conditions contained in paragraph 3 of 
the Appendix I to the U. P.  Cinemato- 
graph Rules, 1951, and had no power to 
alter the condition contained in paragraph 
2 thereof. The. State Government could 
not give directions which might run cow- 
ter to the condition contained in the second 
peragraph of Spon I or to the rules 

med under the U. P. Cinematograph 
Rules, 
20. As indicated above, the se- 
cond paragraph of Appendix I (which 
forms a part of the ue P. Cinematograph 
Rules). clearly provides that the licence 
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see ‘ceases to own, to hold’ on lease or to 
manage the cinema mises). Res- 
pondent No. 8 was obviously not the own- 
er of the cinema premises. It was ly a 





not connote an occupier, = : 


21.. The word “hold” used in Sec- 
tion 9 of the U. P. Zamindari ~ Abolition 
and Land Reforms Act came up for consi- 
deration in “1953 All LJ 197° = (AIR 
1958 AM 406) (Pheku Chamar v. Harish 
Chandra). and it was held that the expres- 
sion ‘hold’. used in Section 9 denotes that 
the person in possession is there use 
of some right or title to the land. 


22. The lease in favour of respon- 
dent No. 3 having come to an end by the 
service of notice under Section 106 of the 
Transfer of Property Act, the lessee ceased 
to hold on lease the premises. But the 
State Government, under G.O. dated 29th 
March, 1971 (copy whereof has been filed 
as Annexure 5 to the petition) issued tn- 
structions to the effect “in cases where 
there is a dispute over the cinema building 
between the landlord ‘and _tenant/lessea, 
the licence may continue to ted in 
favour of the tenant/in favour of the les- 
see, according to law if he is in possession 
of cinema ens so long he is not evict- 
ed under the orders of a competent Court 
of law...... ” Evidently this; -direction 
runs counter to the condition contained in 
the second paragraph of Appendix I,- form- 

part of the U. P, Cinematograph Rules, 


in 
1951, and fs ultra vires the Rules and the. 
ct 


As indicated above, .under Section 5 
(2) of the U. P. Act the State Government 
was not en 
terms conditions in contravention of 
the Act or the Rules. : 
23. This leads me to. the conside- 
tation of the second- contention of Sri V. K. 
S. Chaudhry, appearing for-the petitioner 
that the licensing authority has not pass 
_ goy order on the petitioners’ application for 
the renewal of the licence in their names. 
It is urged that in any case the petitioners 
were not given any. opportunity before rè- 
newing the licence in favour of respon- 
dent No. 3. . 
24, The question therefore arises 
ether the proceedings for the grant of 
licence are administrative or eC Water 
proceedings. Since the right of the peti- 
tioners has been affected by the renewal of 
e licence in favour of respondent No. 8, 
my opinion the proceeding is quasi-judi- 
But from the report of the Enter- 
tainment Tax Officer it appears that the 
petitioners had an opportunity of represent- 


-he h 


ower to grant licences: on- 


of U. P. (R. B. Misra J) ALR 


ing their case before him. The’ grievance 
of Sri V. K.-S. Chaudhry is that he was 
entitled. to have an o por aly from tLe 
District Magistrate, who is the licensing 
authority, and the District Magistrate gave 


` 


no -opportunity to the petitioners. `The ob-. 


servation of the Entertainment Tax Officer 
in his rt to the ors authority that 
.both the parties does not fulfil 
the requirements of justice and fair play. 
~ 25. The ` pėtitioners cannot urge 
that they had the right of personal hearing. 
All that they can claim ‘is that they sho 
have had a fair opportunity of making a 
representation. If a ort had been called 
for by the District Magistrate from the 
Entertainment Tax Officer, and the Enter- 
tainment Tax Officer gave the itioners 
an opportunity, the renewal of the licence 
cannot be challenged on the ground that 
they had no oorau Reasonable òp- 
portunity of ing a representation .. will 
vary from case to case. Renewal of licence 
by the District Magistrate in favour of res- 
pondent No. 8 cannot on this score be 
challeng But since the licensing autho- 
rity has renewed the licence under the in- 
fluence of the G.O. dated 29th March, 
1971, the renewal is bad in law and can- 


not sustained. 

26. Sri S. C. Khare, appearing for 
the respondents, however, oppos the 
petition on various technical grounds. To 

g 


auth 


a 


quiry and to decide complicated -questions 
Gf hit and law i grantin : 


Eins a licence. So 
the Pa course for the petitioners was 
to file a-suit for efectment of respondents 
Nos. 3 to 5 and to get adjudication from 
a competent Court for the eviction of the 


respondents from the mises. Instead, 
the petitioners chose to file a writ petition 
and want to get com estions of 
facts and law to be decided the writ 


petition. This Court should not, as such, 


interfere with the order of the licensing 
authority. 
27. It is true that the licensing 


‚authority was not required to enter into 
detailed inquiry. Yet before renewing. the 
licence he had to satisfy hims a ae 
requisite conditions as contemplat e 
Act and the Rules were ‘falfilied. Ta Te- 
newing the licence in this case the licens- 
ing authority was _ swayed away by the 
directions contained in the G.O. dated 29th 
M : 1971, which G.O. as held earlier, 
was „ultra vires the Act and the Rules. 


28. Besides, as indicated earlier, 
the respondents have:not been able to 
establish that the lease -was extended for 
a period of ten years so as to expire on 
30th June, 1975. They have also- not heen 
able to produce any material to show ‘hat 
the U. F. (Temporary) Control of Rent and 
Eviction Act was applicable to the premises 
in question. The only question for deter- 
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mination in this case was whether the res- 
pendent ceased to hold the premises, on 
ease after the service of the notice under 
Section 106 of the Transfer of Property 
Act. The answer having been held to be 
in the affirmative, the licence could not 
have been renewed: in favour of respon- 
dent No. 3. - 


29. Sri Khare next argued that 
éven if the facts alleged in the petition are 
assumed to bə correct, the period of the 
licence was to expire on 8lst March, 1972 
within three or four days) and who knows 

the time judgment happens to be deli- 
vered the period of licence might have ex- 
pired. He urged that in the circumstances 
no useful purpose would be served by 
issuing the writ asked. for. In support of 
his contention he placed reliance on “K. N. 
Guruswami v. State of Mysore”, AIR 1954 
SC 592 where -the S Court refused 
to issue the writ prayed for on the ground 
that it would be useless. At page 596, 
the Supreme Court in that case had ob- 
served: 

“We would, therefore, in the ordinary 

course have giveh the appellant the writ 
he seeks. But, owing to the time which 
this matter has takén to reach us (a con- 
sequence for which the appellant is in no 
way to blame, for he has done all he could 
to have an early~ hearing), there is barely 
a fortnight of the contract left to fo. We 
were told that the excise year for this con- 
tract 1953-54 expires early in June. A 
writ would, therefore, be ineffective and 
as it is not our practice to issue ` meaning- 
less writs, we must dismiss this appeal and 
leave the appellant content with an enun- 
elation of the law.” 
But in the instant case, besides the prayer 
for a writ of certiorari, the petitioners 
have also prayed for the issue of a writ 
of mandamus directing the licensing autho- 
rity to decide the petitioners’ application for 
licence independent of the G.O. dated 
29th March, 1971 and at least this part 
of the relief has not become infructuous. 
I am informed that the petitioners have 
again applied for the senal of the licence 
in their favour. So the writ petition can- 
not be dismissed on the ground that the 
period of the licence has expired. Obvi- 
ously both the parties can try to get the 
licence renewed in their favour er the 
expiry of the period of the present licence, 
so the mandamus sought for by the peti- 
tioners can be of avail to them. ; 

80. Sri Khare also contended that 
the petitioners should have filed an appeal 
against the order refusing the grant of 
licence on their application, or they could 
have gone in. revision against the order 
renewing the licence in favour of respon- 
dent No. 3. 

31. This argument of Sri Khare 
was met by Sri Chaudhry by pointing out 
that no order was passed at all on _ the 
petitioners’ application for the renewal of 
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licence in their favour. According to Sri 
Chau , in spite of this definite allega- 
tion made in the petition neither the State 
Government nor the contesting ondents 
have been able to produce any order pass- 
ed on the application of the _ petitioners, 
and in the absence of any order on their 
oe the petitioners could not have 

ed any ap and no revision or appeal 
lies against the grant or renewal of licence, 
so the petitioners could not have filed any 
revision or appeal against the order renew- 
ing the licence in favour of respondent 


No. 8. 

82. In my opinion no revision 
could be filed against the order of the 
State Government, and even if it could 
have been filed, there was no scope for 
success, as the State Government could not 
go against its own directions issued under 
G.O. dated 29th March, 1971. So, even 
if any alternative remedy is supposed to 
have been available to the petitioners, it 
was not adequate. This writ petition can- 
not, therefore, be dismissed on the ground 
of an alternate remedy. 

Writ Petn. No. 4580 of 


33. In 
1969, (Ram Agya Singh v. State of U. P. 
decided on. 5-5-1971 All.) by G. C. Ma 


thur, J.) also similar objections were raised, 
yet this Court chose to decide the writ 
on merits and did not dismiss it on the 
ground that the period of licence had ex 
pired. : 
_ 34. In view of the foregoing dis- 
cussion the writ petition must succeed. It- 
is accordingly allowed with costs, the G.O. 
dated 29th March, 1971 (filed as Annexure 
5 to, the petition), the licence renewed by 
respondent No. 2 im favour. of respondent 
No. 8, and the order renewing the licence 
in favour of respondent No. 8 are quashed, 
and-a writ of mandamus directing the 
licensing authority (respondent No. 4) to 
decide the application of the petitioners 
for the issue of licence in their favour inde- 
pendent of the G.O. dated 29th March, 
1971 (fled n Annexure 5 to the writ peti- 


tion) is issu . 
Petition allowed. 


AIR 1972 ALLAHABAD 433 (V 59 C 118) 
SATISH eee K. N. SETH, 


Nanhoo, Appellant v. Board of Re- 


venue and others, Opposite Parties. 


ee Appeal No. 509 of 1963, 
D/- 7-12-1971, against order and judgment 
of -V..G. Oak J., in Civil Misc. Writ 
No. 3515 of 1961, D/- 68-1963. 

U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 202 ® @ 
and (ii) — “Land holder” means entire 
body of co-sharers —- So long as any of 
them is disabled Section 202 G) applies 


AP/EP/A806/72/HGP 
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chai ee 


ES 202 O- W apply and when 

the disabili i r 4 deter- 
mined Section E 0 ‘wil, ) will eae = 
hence a suit dholders under 


Section 202 tg” gto eject the Asami on 
the ground that they wished to bring the 
land under their personal cultivation is 
maintainable when Fone of the plaintiffs 
continued to be a disabled person on the 
cate oF ae, cate. 1952 RD 265, Distin- 


guish (Paras 9, 10) 
Cases Referred: pets ae Paras 
1965 R. D. 97, Dalchand v. Ram- 7 


nath 
1962 R. D. 265, Kamta Prasad Vv. 
' Board of Revenue Il 
ae Prasad, for Appellant. : 
1: This a 


ATISH CHANDRA, p 
peal has been filed ie efondant to a 
suit for sen under Section 202 È of 
the U. P. Zamindari Abolition and Land 
Reforms Act. Smt. Beti Kunwar and Pra- 
tap Bhan Singh, the respondents instituted 
the suit on the ground the defendant 
appellant was the Asami of the land in 


bring the land un eir personal ti- 
vation. The ap pat contested the suit. 
He urged that suit was barred by time 


because Pratap Bhan Singh, one of the 
laintiffs, became.a major and consequent- 
P hie his disability determined, more -than 
years ae to the suit. The trial 
Court accepted the defence and dismissed 
the suit. i 
peal, The plaintiffs went UB. to 7 Board 
of Revenue in second a 
ed, The Board set aside roa ie of 
the authorities below and decreed the suit. 
The appellant then instituted a writ peti- 
tion which failed. Hence the present ap- 


rg There is no between the 
parties that on the date of vesting the ap- 
lant became an Asami under e Zamin- 
Abolition and Land Reforms Act. The 
relied ‘upon sub-clause (ii) of 

of Section 202 of the Act. If 


a na m the suit will 
be within time. This p rovision — 


“202. Procedure ra electment of 
Asami.— Without prefudice to the 
sions of. Section: 888, an asami s 
liable to ejectment m his holdin eo 
the suit of the Gaon Sabha or the 
` holder, as the case may be, on the round 


or grounds— 
(a) mentioned in Sections 167, 191 or 
(b) that he— 
(i) sapa „e wie aIGTCIT Ce vec cece j ` 
(ii) SiS yetece seve s.. Sle scence ensse $ 


R ) © oe scolale eIdiele on cle sis ee sa of 


_ the date immediately | 


A. ER. 


al that he belongs to the class men- 

tioned in clause (h) of sub-section (1) of 

oo Section 21-or clause (b) of Section 183 and 
t——- 


a the land-holder wishes to bring the 
d under his personal cultivation and in 
cases where the lease A for a fixed term 
such term has expired, o 
the disability lias determined; 


wee eee wetter eet en eseoee 


Tere reser cee 


sub-section att of Section 21, 
Asami is e to be ejected on the suit 
of the land-holder, when the disability of 
the ri older is determined, 


The contention on behalf of the 


fistetladic ellant is that the moment one 

of -the land-holders became a major, 

disability as a minor determined. soon 
as the ed, the eens 


disability determin 
holder became entitled to institute a 
for ejectment under clause (f) (i) at Soon 
tion 202. For such a suit the relevant 


admitted between the es that Prata 
parti p 


Singh became major more than 


years prior to the institution of the present 
suit. this situation, it was urged that 
the ant having me sirdar, could 
not bs ejected under Section 202. 

5. Section 21 provides o non- 
occupan: tenants, sub-tenants of grove 
lands and tenant’s mortgagees to be asamis 
and it des:— 


tained im this Act, vay iy person who, on 


the date ‘of 
vesting, occupied or held land as— 
a : 


a a a) 


a tenant of Sir a ed to in 
su use (a) of clause (i) of the Explana- 
tion under Section 16, a sub-tenant refer- 
red to in sub-clause (ii) La clause (a) a 
Section 20 or an occupant referred to 
sub-clause (i) of a o) of a ad 
section where the land-holder or if there 
are more than one land-holder, all of them 
were FaR or persons belonging— 

(a) if the land was let out or occu- 
pa prior to the ninth day of April, 1943, 

on the date of letting or poupata, 
as the case may be, and on the ninth 
day of April, 1946; and à 


(b) if the land was let out occu- 
tyes on or after the ninth day of Apri, 
$46 on the date of letting or 
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to any one or more of the classes menoned 
in sub-section (1) of Sec.157.. 
Dataset Mc ented oo. eked 
shall deemed to be asami thereof.” 
This provision expressly provides that per- 
sons of the mentioned categories become 
Asamis provided the land-holder, and in a 
case where there are more than one land- 
holder, all of them, were disabled 
on the relevant dates. Thus it is the dis- 
ability of each and every one of the land- 
holders that brings about the 
Asami. In this context if the legislature 
intended that the cause of action for a 
suit to eject such an Asami will accrue on 
the determination of disability of any one 
of the land-holders ilar express pro- 
vision would have bea made in clause ($). 
of clause (f) a 
e determination of 
the disability of the land-holder. Each co- 
sharer is not the lJand-holder; all of them 
imaged constitute or land-holder. . If 
are more than one person constitut- 
ing = the land-holder then unless the disabi- 
lity of one ceases, it cannot be F 
that the land-holder as such ceased to 
a disabled person, or that the land- en 
disability has determined. 
7. Sub-clauses (i) and (i) of 
clause (f) entitle the d-holder to sue. 
During continuation of the disability, sub- 


nath, 1965 The ificance of 
the term Pipa holder” should e the same 
for both the sub-clauses. If “the “land- 
holder” is a a eee where there are seve- 
co-sharers construed to refer to any one 
of them separately anomalous positions will 
arise. In case the disability of one ceases 
the cause of action for a suit accrues and 
after the expiry of the prescribed period of 
limitation the suit becomes barred by time. 
The right to sue extinguishes. Under Sec- 
tion of the Act, the Asami becomes a 
Sirdar. Obviously he aar then be treat- 
ed as an Asami. 
8. But if the oua co-sharers re- 
main disabled persons, they continue to 
ess the right to sue er sub-cl. (i). 
eir suit eae however succeed, because 
the Asami has in the meantime become a 
_ Sirdar. The 
rele er for no fault of their own; and 
because of the accident that the 
debility of another co-sharer has er 
Such should not be the result if 


pe co-sharer is independently a land- 
holder. The right to sue of one cannot 
be affected by the situation of another. 


9. In our view ‘land-holder’ here 
means the entire body of co-sharers. So 
long as any of men are aea cal sub- 
clause (i) will appl ES Sub-clause_ (ii) ‘wi 

ern suits when the disability of each ue 


a a gous 
eae ease one of the 


[lain Beia fhe pre Beti Kunwar con- 
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status of. 


disabled co-sharers become.. 


[Pr. 1] AIL 435 


tinued to be a disabled person on the date} . 
of the institution of the suit. The land- 
holders thus could validly institute the 
suit under sub-clause (i) on the ground 
pee they eh to bring the land wader 

personal cultivation. The suit was 
rightly seca by_ the Board of Revenue. 


Learned counsel for the a 
aa 


learned single Judge of this 
a successor of a disabled person was 
not a disabled person so as to entitled 


to the benefit of sub-clause (i) of clause ( 
of Section 202. The case is not mat 


for our purposes. 


12. In the ed. the appeal oe 
and is accordingly ee as 
one has a peared T the servondenis, 


there will Bene order as to costs. 
Appeal dismissed. 
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Smt. Sharda Sharma, Appellant v. Smt. 
Gulab Devi Dhwon, ere ent, 


ainst 
dL Dist. J. 


Transfer of , Act (1882), Sec- 
tion 118 — Waiver notice to. quit — 
Mere acceptance by the landlord _ of the 
sums tendered by the tenant 
pendency of the suit for 
not amount to waiver. 

The tenant has to prove that the land- 
lord by accepting the rent for the period 
subsequent to the termination of tenancy 
had an intention to treat the lease as sub- 
sisting. (Para 4) 
Cases Referred: Chronological Paras 
1966 All LJ 1074 = 1966 WR 

TO 432, Parmanand v. L. Murari 


i All 175, Motilal v. Basant 


AIR 1952 AN 579 = 1951 All LJ 
831, Khumani v. S Lal 
AIR 1945 Pat 260 = 26 Pat LT 


160 (FB), Chota Mia v. Mt Sun 
dari 


D. S. Bajpai, for Appellant; R. K. 
Srivastava and Sri Biseshwar Nath, for 


Respondent. 
JUDGMENT:— This is defendant's 
a which arises out of a suit for 
ectment and arrears of rent filed against 
her by the plaintiff-respondent. The suit 
was decreed i the Court. An a 
ies by the defen: 
ap ellant was dismissed the ‘Additional 
dant has now 


AP/BP/A272/72/GDR ` 


486 All. [Prs. 1-4] 
approached this Court by filing this second 
appeal. 

2. I heard the learned counsel for 

‘parties. Sri D. S. Bajpai; learned 
counsel for ellant, pressed 
‘points in this a . Fi 
ed that it had not been satisfactorily prov- 
ed that the house in suit had been let 
out to the defendant-appellant by the 
_plaintiffrespondent. On the other hae 
it had been proved that the same ha 
been let out to her by the -plaintiffs hus- 
band Dr.H. M, Dhaon. This was purely a 
question of fact, Both the Courts below, 


four 


on’-an appraisal of the evidence, have come. 
to the conclusion that the house belonged 


to the plaintiff-respondent and it had been 
let out by her to the defendant-appellant. 
This finding of fact cannot be assailed in 
this second appeal. I may simply note 
that though it was admitted by the defen- 
dant that she used to receive receipts for 
pomenit of rent not a sin receipt was 
iled by her to show that . Dhaon had 
- on anyone of those receipts described him- 
self as the landlord. 


3. The next point that was 
by the learned counsel for the appellant 
was that the trial Court did not frame an 
issue about estoppel, and even when an 
application was made by the defendant to 
frame ae ee and desea gees a 
it her application was wron ected an 
` tbis. has vaafarially prejudiced the defen- 
dant-appellant. An issue could be framed 
on tbis point only if a plea to this effect 
had been taken by the defendant in her 
written statement. Even if the expression 
‘estoppel’ had not been clearly used in the 
written statement, at least tbe facts on 
which this plea was sought to be based must 
have been stated in the pleadings. A peru- 
sal of the written statement however 
shows that no such facts had been stated 
by the defendant. Even in that applica- 
tion in which .a request was made to 


which this f 
is no allegation that the plaintiff had made 
any misrepresentation to the defendant and 
that the defendant acting on that mi 
sentation had changed her position to her 
disadvantage which she would not have 
otherwise done but for this misrepresenta- 
tion. Under these circumstances, there 
was no occasion to frame - an issue about 
estoppel and record any finding on it. 

4, The third point that was argu- 
ed by the learned counsel for the appel- 
lant was that the Courts below have found 


Sharda v. Gulab Devi (J. Lal J.): 


y, he. contend- - 


- notice to quit 


re- 


ALE, - 
rent for the period after the notice to quit, 
It is argued that in view of this statement. 
of the defendant it should have been held 
Courts below that there was a 

i y quit under Section 119 
of the Transfer of Property Act even 
though the landlord had accepted these, 
cheques to payment of damages for 
use and occupation as found by the Courts 
below. In su of this contention he re- 


-lies on a F Bench decision of Patna 


High Court in Chotu Mia v. Mt. Sundari, 
AIR 1945 Pat 260 (FB), That decision is 
clearly distinguishable and it cannot .apply 
to the facts of the present case for more 
than one reason. That was a case under 
Section 112 of waiver of forfeiture occa- 
sioned under Section 111 (g):of the Trans- 
fer of Property Act and not a waiver of 
under Section 113. That 
there is a difference between these two 
types of waiver has been clearly laid down 
by this Court in Permanand v. L. Murari 
Lal. 1966 All LJ 1074. Secondly, in that 
ease the rent had been paid to the land- 
lord. before a suit for ejectment was- filed 
while in the present. case the payments 
were made during the pendency of the 
suit, 

In order to constitute a waiver of 
notice to quit under Section 118 the ten- 
ant has to prove that the landlord by ac 
cepting the rent for the period subsequent 
to the termination of tenancy had an inten- 
tion to treat the lease as subsisting. In 
the absence of- any such intention on the 
part of the ord being pro mere - 
acceptance of an amount tendered the 
tenant during the pendency. of the suit for 
ejectment against him cannot amount to 
waiver. This has been the consistent view. 
of this Court as ressed in Khumani v. 
Saktey AIR 1952 All 579; Moti Lal 
v. -Basant AIR 1956 All 178 and 1966 
All LJ 1074 (Supra . In the present caso 
all that was brought out on record wag 
that the defendant passed on fourteen che-- 
gus of various dates from 12-7-1985 to 
3-10-1967, totalling Rs. 2905/- out of 


- which two cheques of Rs. 405/- had been 


dishonoured and the rest amounting to 
Rs. 2500/- had been cashed by the. plaie 
tif. The defendant’s contention was that 
there was a talk of compromise between 
her and the plaintiffs husband and in pur- - 


. suance of that compromise these payments 
towards 


were made to him rent and the 
plaintiffs husband was agreeable to her 
continuing as tenant. 


The plaintiffs husband Dr. Dhacn 
denied this fact and-he stated that he had 
accepted these cheques towards the dama- 
ges for use and occupation that had accru- 
ed due after the institution of the suit, the 
suit having been instituted on 1-2-1965. 
Both the Courts below have disbelieved the 
defendant’s version and they were inclined 
to accept the statement of the ` plaintiffs 
husband on this point. This again is a 


a 


1973 


- of time. 


* ges for use and 


finding of fact which cannotbe assailed in 
second appeal. It may, however, be stat- 
ed that if there had been such a compro- 
mise as alleged by the defendant, the sim- 
plest way to give effect to it was to file 
written compromise before the Court or 
at least to obtain receipts from the plaintiffs’ 
husband for these poco stating therein 
that the amounts d been accepted by 
him towards rent for the subsequent 
period. But no such receipt or any other 
acknowledgment appears to have been ob- 
tained an in any case, none 
was filed by the defendant. Under 
these circumstances the lower Courts 
were justified in recording this find- 
ing of fact. On these facts it cannot be 
said that the landlord had waiv the 
notice to quit under Section 118 simpl 
because on her behalf certain sums had 
been accepted during the pendency of the 
suit. After all those sums had to be paid 
by the defendant. If she had not paid 
these sums from time to time during the 
pendency of the suit, they would have 
one on accumulating and a decree would 
ve been passed with regard to those 

sums also on which she would have been 
saddled with further costs. If to save her 
from those costs and to avoid accumula- 
tion of arrears she made these payments, 
it does not necessarily mean that the land- 
lord waived: the notice to quit. Thus the 
waiver of notice had not been proved in 
this case. 

5. Lastly, the learned counsel con- 
tended that since these payments 
made by the 
the first oprig to specify towards what 
debt they should be appropriated as pro- 
vided in Section 59 of the Contract Act 
and even if she had not made this specifi- 
cation, they could be applied under Sec- 
tion 61 towards the discharge of these two 
types of debts, namely, arrears of rent and 

ages for use and occupation, in order 
As such, out of these sums, first 
the entire rent that had been claimed in 
the suit should have been discharged and 
thereafter the balance should have been 
applied towards the payment of the dama- 
occupation. This argu- 
ment is only of academic interest because 
in the suit the plaintiff had prayed for a 
decree for both these sums and after ad- 
justing the payments made by the defen- 
dant durin e pendency of the suit her 
claim has been decreed only in respect of 
the balance and it is immaterial that a 
part of it has been given the name of 
arrears of rent and the rest as damages for 
use and occupation. It has no practi- 
cal effect so far as the liability of the de- 
fendant is concerned, 

6. No other point was pressed in 
this appeal. 

T: As a result of the above find- 
ings, the appeal is dismissed with costs. 
The stay order dated 21-5-1970 is dis- 


State v. C. S. & Co. 


ended by U. P. Act 14 of 1970) 


- adherence to this course would 


were ` 
defendant as debtor she had 


All. 487. 

est of the learned 
pellant, the defendant is, ' 
one months time to 
Appeal dismissed, 


charged. At tho 
counsel for the a 
however, allow 

vacate the premises, 
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R. S. PATHAK AND HARI SWARUP, JJ. 


State of U. P. and others, Applicants 
: Chaddha Srichand and Co. Opposite 
arty. 


Civil Reva. No. 579 of 1971, D/- 
18-2-1972. 
(A) Civil P, C. (1908), S. 115 (as an 


— Revision 


gh entertainable District Judge 


~ under S. 115 not filed before him — High 


Court whether should entertain revision. 


The High Court should not generally 
entertain a revision application under Sec- 
tion 115 (as amended) where a revision ap- 
plication under that provision is also enter- 
tainable by the District Judge and has not 
been filed before him or if filed has not 
been disposed of by him except where 
seriously 
Prejudice the applicant and be detrimental 
to the interests of justice. Case- law dis- 
cussed. (Para 18) 


(B) Civil P. C. (1908), S. 115 (as am- 
ended by U. P. Act 14 of 1970) — Pro- 
viso — Effect of. 

As a result of the Proviso to the am- 
ended S. 115 the District Judge enjoys 


revisional jurisdiction under the amended 
S. 115 o in cases where the value of 
the original suit is below Rs. 20,000/-. 
The Hi Court on the contrary enjoys 


isi Jurisdiction in cases arising out 
of all oreol suits without regard to their 
value. us the proviso only curtails the 
revisional jurisdiction of the District Court ` 
and does not in any way affect the wide 


sweep of the revisional jurisdiction always 
enjoyed by the High Court. (Para 
Cases Referred: Chronological Paras 


AIR 1987 SC 681 = (1967) 1 SCR 
ae State of Madras v. Madurai 


M 

ATR 1963 SC 1124 = (1963) 2 SCR 
568, Collector of Customs v. East 
India Commercial Co. Ltd. 

AIR 1962 All 450 = 1962 (2) Cri 
uy 449, Municipal Board v. Bhim 


in, 

AIR 1961 All 447 = 1961 (2) Cri 
LJ 185, S. P. Dubey v. Narsingh 
Bahadur’ : 

AIR 1960 AN 686 = 1960 Cri LJ 
1801, State v. Smt, Rampo 

ATR 1938 All 17’ = 1937 All LJ 905, 
Deokinandan Pandey v. Ram Chan- 
dra Tewari . 


EP/FP/C821/72/HGP 


14 


14 


bb 


15 
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AIR 1933 AN 288 = 34 Cri LT el 
: obama Hashim v. Notified Area 
AMR 1983 All 612 = = a LJ 1053, 

R. Be Basu v. Empe 
AIR 1 988 All 678 = 84 Ori LJ 1115 
(FB), Shailabala Devi v. Emperor 10 


AIR 1982 All 125 = 38 Ci L a 
Balkrishna Sharma v. Empero 12 

ATR 1930 AU 713 = 1980 PAL LJ 

1233 me Ram Iqbal Rai v. Teles- 
sari K 14 

AIR 1929 “Al 272 == 80 Cri LJ 1079, 
Jadunandan Misra v. Sheo 12 

AIR 1927 All 829 = 28 CELES 
Nathe Singh v. Empero 12 

am a = "28 Cri LJ 475, 
v. Empero 12 

AIR mai aa all 0 22 GH LJ 715, 
Sharif Ahmad v. _ Qabool Sin 12 

AIR 1919 All 258 = 20 Cri ty $47, 
` Mansoor Husain v. Empero 12 

(1908) ILR 80 All 116 = PT Cri oe 
48, Shafagat Ullah v. Wali Ahmad P 

l 

1904 All WN 232, Emperor v. Kali 
Charan 12 

' 1538 All WN Da; Queen Empress 
anki Prasad 12 

1887 “All WN 105, Empress v. Phul 

(1886) ILR 8 All 111 = 1886 All WN 

28, Badami Kuar v. Dinu Rai "i 15 

(1878) ILR 2 AI 276, of 
India v. Ni Babu 11 
_ Standin Counsel, for Applicant; 

aji pols for Opposite Party. 

J.:— Upon application 
BAs by dha Sri Chand and Co., Basti 
in a suit filed by them against the State 
of Uttar Pradesh and its officers, the learn- 
ed Civil Judge, Basti made an order con- 


solidating that suit with a suit filed by the 
State a them. Against order, 
the State has applied to this Court under 
Section 115 of the Code of Civil Proce- 
dure. When the revision application came 
e for admission before one of us (Hari 
Sra J.), a dorin arose whether it 
be entertained inasmuch as such a 
revision orarin could also be entertain- 
ed now by the learned District Judge under 
the amended Section 115. A oning 
the To eros uestion was referred for 
decision by a Division Bench:— 
High Court should 
directly in cases where 
a revision under Section 115, C.P.C. is also 
entertainable by the District Tadge s withoat 
requiring the litigant to approac! the Dis- 
trict Pie e before coming to 
The matter is now ee vs. 
A The Uttar Pradesh Civil Laws 
‘Amendment 1970 (U. P. Act No. 14 
of eh aren aS Section 115 so that it 


ETA The High Toat or the District 
Court may call for the edok any case 
which has been decided by any court sub- 


State v. C. S. & Co. (Pathak J.J 


ALR 


ordinate to such High Court or District 


- Court and in which no appeal lies thereto, 
rdinat 


and if such subo e court appears— 
(a) to have bag a jurisdiction 
not vested in it by. law, 
(b) to have ar to ae its juris- 
diction so v 
c) to have acted in the exercise of its 
ction illegally or with material irre- 


The High Court or the District Court 
may make such order in the case as it 
thinks fit, 

Provided that nothing in this section 
shall be construed to empower the District 
ee Ue ee oe „record of any case 


out of an ori suit of the value 
of Rs Re "20,000/- or above.” 
The same amendment Act am- 


4, 
ended Section 21 of the Bengal, Agra aad 


Assam Civil Courts Act by substituting a 


provision enlarging the appellate jurisdic- 
Bon of the District Judge to aris- 
ing out of suits of a value less Rupees 
20,000/- and confining the appellate juris- 


diction of the Hi ppeals 
mg out of suits of a value of Rs. 20,000/- 
above. 


5. The enlargement of the pecu- 
may. oe jurisdiction of the District 
Jad e on curtailnent 
of of the High as well as the 


conferment of a revisional jurisdiction upon 
the District Court are measures which 
have been introduced for the p se of- 
reducing the pressure of work in the TE 
Court. at a to be clear From 
Statement of Objects and Reasons aed 
to the Bill AE in the- Legislature. 


Pi- The amended Section 115 

ai provides that a revision application 

e against the same order either to 

E District Court or to the High Court. 

The Higb Court has always aa revi- 

sional jurisdiction over the of a 

very case decided by a sabardinats court 

in which no appeal lies to it. Revisional 

jurisdiction has now also conferred 
ai the District Court. 


At the outset Deokinandan 
Agrawal, a g for the respondents, 
t resent revision application 
n nat manten le in this Court as the 
value of the suit is less than Rs. 20,000/-. 
He contends that the effect of the amend- 
ment is to provide distinct and mutually 
exclusive areas’ of revisional jurisdiction to 
the High Court and the District Court. It 
is urged that the District Court has exclu- 
sive revisional jurisdiction in cases where 
the suit is of a value less than Rs. 20,000/- 
while the High Court has exclusive furis- 
diction in a suit of the value of Rupees ` 
20,000/- or above. That submission rests 
primarily on the basis of the proviso now 
fides in Section 115. The proviso, it 
seems to us, cannot be pressed. to service 


Mr. 


r 


_ should exercise 
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to secure that result. Plainly, it does no 
more than curtail the revisional jurisdiction 
of the District Court. It does not m an 
way affect the wide sweep of the revisio 

jurisdiction always enjoyed by the High 
Court. As a result of the proviso the Dis- 
trict Judge To revisional jurisdiction 
under the amended Section 115 only in 
those cases where the value of the origi- 
nal suit is below Rs. 20,000/-. The High 
Court, on the contrary, enjoys revisional 
jurisdiction in cases arising out of all orb 
ginal suits without to their value. 


8. There can be no dispute that 
the revisional jurisdiction of the High 
Court under Section 115 is a discretionary 
jurisdiction. That discretion no doubt 
must be exercised in accordance with m 
cial principle. It is not possible to detail 
the kind of cases in which the High Court 
its revisional jurisdiction 
and those in which it should not. Plain- 
ly, aes foga to the vast. number of 

ifferent kinds of cases which may arise, 
such enumeration is not ossible. The 
tule which can be emoloyed: is to consi- 
der all those facts and circumstances 
which are involved in the question raised 
before the High Court, the surrounding 
facts and circumstances in i it is 
raised and the considerations of justice 
which come into play. In the ultimate 
analysis, the High Bont should interfere 
in revision where the interests of justice 


. require it to do so. 


9. Now, it seems to us open to 
the High Court to decide not to entertain’ 
a revision application under Section 115 
on the ground that the applicant should 
first move the District Judge in that be- 
half. That, we think, should be the 
general rule and should be departed from 
only in exceptional cases where the High 
Court is satisfied that to compel the ap 

licant to apply in revision first to the 
District Judge would visit the applicant 
with great e and would prejudice 
the interests of justice. That approach is 
recommended by several considerations. 
The record of the original suit out of which 


. the revision application is brought would 


be more easily available to the District 
udge than it would be to the High Court. 
ts removal from the trial Court to the 
Court of the District Judge would 
less time and produce less inconvenience 
than if it were to be brought from the 
trial Court to the High Court. And on 
the conclusion of the revisional proceedin 
the proceeding before the trial Court pa 
be resum with less inconvenience and 
less loss of time. Moreover, in case revi- 
sion application is brou thereafter to 
the High Court, the High Court would 
gen have the benefit of a considered 
order oF the District Jee on the juris- 
dictional question raise 


in respect of the 
trial proceeding. 


Considerations such as 
these have repeatedly prevailed with this 


take instance. When a practice 
`` becomes well-known 


(Pathak J.) [Prs. 7-10] AIL. 439 
Court_in revision lications filed before 
it under the Code of Criminal Procedure. 
The practice generally followed . by. this 
Soe es per, et e invoking the 

of this Court under 


revisional jurisdiction 

that Code is first required to apply to the 
Court below. It is true that in cases 
under the Code of Criminal Procedure 
when a revision application is filed before 
the learned Sessions Judge the case is not 
disposed of finally by him where he con- 
siders that relief should be granted, but 
it is referred to the High Court for that 
purpose. That is a feature, however, 
which makes no substantial difference. The 
principle is equally. valid in the case of 
revision. applications under Section 115 of 
the Code of Civil Procedure, even though 
under that provision it is open to the Dis- 
trict Judge to dispose of a revision appli- 
cation finally. 

10. The considerations upon which 
the High Court declines to entertain a re-- 
vision apoa under Section 439 of 
the’ Code of Criminal Procedure in the 
first instance are relevant for the purposes 
of the question before us. In Shailabala 
Devi v. Emperor, AIR 1933 All 678 (FB), 
Sulaiman, C. J. observed: 

“At the same time it is quite clear 
that a practice has grown in this Court to 
refuse to entertain applications direct, until 
the District Magistrate the Sessions 
Judge has been approached. This prac- 
tice is based largely on convenience, and 
seems to me to be sound. The District 
Magistrate or the Sessions Judge is on the 
spot and easily accessible and the record 
can locally called for promptly without 
any loss of time and without the neces- 
sity of sending it through the post. The 
pr ings are also likely to be less expen- 
sive. The High Court is a superior Court and 
its time would not be unnecessarily spent in 
examining the record and in some cases 
even considering the evidence when a 
Subordinate Court has already considered 
the matter and made its report. Further, 
the High Court would have the opinion 


of another Court before it which would 
be of help. In practice no great harm is 
likely to sittered by the accused, if 


he is required to go to the District Ma 
trate or the Sessions Judge in the an 
of this kind 
to the members of 
the Bar in the Mufussil and in the High Court 
the accused would be advised to approach 
the subordinate Court forthwith and not 
attempt to file a revision in the High 
Court di In many cases, if the Dis- 
trict Magistrate or the Sessions Judge re- 
ports in favour of the accused, he need 
not be represented in the Hi Court, 
particularly when the Megality of the con- 
viction or the severity of the sentence is 
patent. On the other hand, i 
salutary rule of 
vail, there woul 


such a 
ractice were not to pre- 
be a temptation, and 
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even an encouragement, to accused per- 
sons to come up straight to the High 
Court over the head of the District Ma 

trate or the Sessions Judge concerned, be- 
cause the latter can only report to the 
High Court and cannot themselves pass an 
order in favour of the accused. Many 
accused persons may therefore think it 
more expeditious and much cheaper to 
come up straight to the High Court. The 
High Court would then be flooded with 


‘such applications.” 

11. Referenco was made by the 
learned Chief Justice in his judgment to 
Empress of India v. Nilambar Babu, (1878) 
ILR 2 All 276, where Spankie, J. said: 

“Resort. to this Court as one of revi- 
sion was premature, and it has been the 
practice, I think, of this Court not to in- 
terfere in revision when the petitioner has 
neglected to avail himself e ordi 
channel of relief below.” 

12. That was also the view taken 
in Empress v. Phul Koeri, 1887 Al WN 
105. Tn Queen-Empress v. Janki Prasad, 
1888 Al WN 182, Straight, J. referred to 
the invariable practice in respect of revi- 
sion applications to refuse to revise orders 

e High Court when the applicant 
could have obtained relief from a subordi- 
nate Court. The learned Judge pointed 
out that the High Court should entertain 
such an application only under very ex- 
ceptional circumstances, Other cases 
where that view has been taken by this 
Court are Emperor v. Kali Charan, 1904 
All WN 232; Shafagatullah v. Wali Ahmad 
Khan, (1908) IUR 80 All 116; Mansoor 
Husain v. Emperor, AIR 1919 All 258; 
Sharif Ahmad v. Qabool Sin AIR 1921 
All 30. In Nathe Singh v. 
1927 All 829, Kendall, J., 
that according to the practice of the High 
Court on the crimi side an application 
to the lower Court should be considered 
an essential step in the procedure. 
was also the view in Sukhraj Singh v. Em- 
peror, AIR 1927 All 834. Reference may 
also be made to Jadimandan Misra v. Sheo- 

ATR 1929 All 272 and Balkrishna 

arma v. Emperor, AIR 1932 Al 125. 
Down the years the practice has been re- 
peatedly referred to and the long line of 
cases includes Mohammad Hashim v. Noti- 
fied Area Moghalsarai, AIR 1933 All 283; 
R. N. Basu v. Emperor, AIR 1933 All 
612 and recently in State v. Smt. Rampo, 
ATR 1960 All 636; S. P. Dubey v. Nar- 
singh Bahadur, AIR 1961 Al 447 and 
pe ta Board v. Bhim Singh, AIR 1962 


13. We are of opinion that the 
considerations which have led to the prac- 
tice in ect of ' revision, applications 
under the Code of. Criminal Procedure 
should also be generally applied in respect 
of revision applications Gade: the amended 
Section 115 oF the Code of Civil Proce- 


State v. C. S. & Co. (Pathak J.) . 


ALR. 
14, But it is urged that if the 
appellant is compelled to file a revision 


application before the District Judge first, 
ihe order of the trial Court against which 


the applicant is aggrieved will merge into 
the order of the District Judge disposing 
of the revision application and this is so 


whether the learn 
the revision application or 
We are refe to Collector of Customs 
v. East India Commercial Co. Ltd, AIR 
1963 SC 1124 and State of Madras v. 
Madurai Mills, AIR 1967 SC 681. We do 
not see how the operation of the doctrine 
of merger affects the question before us. 
It is now settled. law in this Court that 
when the lower appellate Court disposes 
of an appeal against an order of the trial 
Court on a jurisdictional question, a revi- 
sion application will lie to the High Court 
against the appellate order of the lower 
Court and it wi 
Court to examine whether the view taken 
by the lower Court as to the jurisdiction 
of the trial Court should be allowed to 
revail, as rae ago as Badami Kuar v. 
inu Rai, (1886) ILR 8 All 11l, a Full 
Bench of this Court consisting of five 
Judges took the view that the High Court 
could do so. In Ram Iqbal Rai v. Teles- 
sari Kuari AIR 1980 All 718, a question 
was raised whether the High Court could 
interfere on the revisional side against the 
order of the lower appellate Court holdin 
that the Munsif had wrongly. exercise 
urisdiction to entertain a suit. A Full 
ench of this Court held that the appel- 
late Court had no furisdiction to order a 
subordinate Court, which was legally not 
competent to Ey a suit, to hear it and 
that if it 


pes it of and 
order to subordinate Court to dispose of 


dismisses it. 


appellate Court could be revised under 


a 


the mere fact that there was 
an appeal preferred to the District Judge 
did not cure the initial defect that the 


Munsif had no jurisdiction to entertain the ` 


suit and did not confer upon the judge 
power to direct the Munsif to dispose of 
it; and therefore the High Court has power 
to set aside the order of the District 
Judge.” 

Mukherji, J. said: 

“There can be no doubt that in this 
particular case, the District Judge, if the 
suit had been filed before him, would 
not have been competent to  exer- 
i jurisdiction and could not try 
the suit. The argument that has been 
advanced on behalf of the plaintiff, the 
respondent before us, is that although the 
District gae himself could not exercise 
the jurisdiction and hear the suit. if it 
had been instituted in his Court he having 


District Judge allows. 


be open to the High . 


ie, 


> 


Sulaiman, C. J, ` 


1972 _ M. Khan v. 
directed tho Munsif to go on with the 
suit and to it, the Hi Court is powo 
less to interfere. In other words, the ` 


District Judge who is the princi 
of civil jurisdiction, if 
had taken cognizance of the out we a 
interfere on the ground that he was exer- 
cising a jurisdiction not vested in him. Yet, 


if he directs a subordinate Court to ` do 
what he himself -could not do, we have 
no power to. interfere. is a very 


anomalous position and certainly is a posi- 
tion which could not have been allowed 
by the legislature, When we interpret an 
Act we are entitled to see what was the 
mischief contemplated to the correction of 
the ay of law was direct- 

AA TIENAA We find that Section 115, 
Civil P. C. is a remed pee Mhe Hih 
Court to apply in o to rectify mis- 
takes as to jurisdiction. When a Court 
trying a suit has no furisdiction it is neces- 
Buy that the mistake should be corrected 
speedily as possible. We must, there- 
Ret take it at we have jurisdiction to 
oe oe fodg Vaal if ne sat tlt foe 
princip ourt oO C- 
ton. We have o an ere within 
Section 115, Civil P. C. to correct him 
when he, the District Judge, sitting as an 
appellate Court, directs the subordinate 
A to do what he himself could not 
the third jemed Judge 


sar ar view taken by the other 
two oy a Judges. 


Deokinandan Pandey v. Ram 
Chandra Tewari, AIR 1938 All 17, was a 
case where the Munsif held that he had 
no jurisdiction to entertain the suit and on 
appeal the District Judge took the same 

On a revision application filed in 
ar High Court against the appellate order 
af the District Judge, the lenned Judges, 
Niyamatullah arries, JJ. treated the 
case as raising the question whether the 
Munsif had jurisdiction to entertain the 
suit filed in its Court. “The question in- 
volved”, they observed, “is directly one 
relating to his jurisdiction and we have 
no doubt that the High Court has power 
under Section 115 to interfere in revision”, 
and they relied on Badami Kuer, (1888) 
ILR 8 All 111 (supra). 


16. Therefore, both in cases where 
the a 
order of the trial Court and where it did 
not do so but raat pet order of the 
trial Court, this Court has generally taken 
the view that it could interfere in the’ 
exercise of its revisional pori iion under 
Section 115 of. the ne of Civil Procedure. 
Jf that rule is to 
K should be, in cases where the revisional 
tion of the District Judge is. invoked 
be te t cir- 


ipal Cor “cout. 


ellate Court interfered with the. 


be followed, as we think 
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visional jurisdiction against the order of 
the District Judge. 

17. It is inted out that there 
may be cases w. the District Judge 


may decline to grant relief in his discre- 
tion in the revision application filed before 


him and, it is” urged, this Court ‘then can- 
not effectively exercise its revisional juris- 
diction under Section 115. We do not 
see any ground for this apprehension. If 
the District Judge declines to exercise his 
revisional jurisdiction on us which 
are wholly unsustainable 
can always ini po 
plication filed before it. It will be a case 
where the District Judge has failed to 
exercise his furisdiction, If, however, the 
grounds: upon which the District Judge 
lines to exercise his discretionary juris- 
diction can be ee no complaint can 


arise. ae ge pane vies ia tavo equal 


the exercise 


č Thr ees in ae revision application 


ore the District Judge or E 
application before the High C 
“18. In our opiniom, ge High 
Court should not generally entertain a re- 
vision ppp eaion wade under Section 115 of the 
Code of Civil Procedure. where a ules 
application under that ion is 
entertainable by the District Judge and ie 
not pee fil eae rae a has 
not en dispos oO exc 
where adherence to this course ee 
raoul Tr a "ehe applicant bad be 
detrimental to the interests of justice. ne 
question referred is answered accordingly. 


ae 


19. The ers of this case will 
now be placed ore a learned single 
Judge along with our answer to the ques- 
tion referred. 

Order accordingly. 
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N. D. OJHA, J. 
Mohammadoo Khan, peo eee 
lant v. Ghulam Rasul, Plaintiff-Respondent. 
Second Appel 1914 of 1965, Di Il- 
2-1972, against decree of U. C 

Addl. Dist. J., Kanpur, D/- 451068 : 
- U. P. (Temporary) Control of Rent 
and Eviction Act (8 of 1947), S. 3 (1) — 
Service of ‘notice of demand — Notice 
sent by registered pee ous back with 
endorsement of ‘ -—- Notice is 
deemed to have been served on the ad- 

dressee. AIR 1870 AI 446 (FB), Fol. 
(Para 4) 
When the refusal of a notice sent by 
registered post amounts to service of the 
notice if means service of the contents of 
the notice. Hence even if envelope did 
not contain name of sender and his address 
in the s meaut for the purpose tenant 
would Al the same be attributed with 
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the knowledge that it was a notice from 
his landlord making a demand of the ar- 
rears of rent. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1971 All $72, Amina Khatoon v. 
Johra Bibi 
AIR 1971 All 559 = 1971 All WR 
(HC) 401, Israr Ahmad v. Sant Ram 8 
AIR 1970 All 446 =- 1970 All LJ 336 
(FB), Ganga Ram v. Smt. Phulwati 


AIR 1964 All 52, Shri Nath v. Smt. 
Saraswati Devi ; 


G. P. Bhargava, S. N. Bhargava, for 
Appellant; B. D. Mandhyan, for Respondent. 


JUDGMENT:— This is a defendanťs 
appeal arising out of a suit for ejectment 
from a portion’ of house No. 99/335, Kan- 
ghi Mobal, Kanpur and for recovery of 
Rs. 88/- as arrears of rent and Rs. 7.50 
Paise as mesne profits. 


2. The suit was filed on the alle- 
gation that the plaintiff was the landlord 
of the house aforesaid, that the defendant 
was his tenant in a portion of the said 
house on the 
rent of Rs. 3.75. P. and that he had not 

id rent from August 24, 1961 to May 
BA, 1968 in spite of the notice of demand 
dated June 5, 1963 having been served 
-upon him on June 12, 1968. The appel- 
lant contested the suit inter alia on the 
allegations that the notice of demand had 
not been served upon him, that he had 
already deposited the rent claimed in pro- 
ceedings under Section 7-C of the U. P. 
(Temporary) Control of Rent and Eviction 
Act (hereinafter ref _to as Section 7-C) 
on July 11, 1968 and that he was not a 
defaulter in the pa t of rent. The 
trial Court came to the conclusion that the 
notice of demand had been duly served 
on the defendant ogg and that the 
deposit of Rs. 87.50 P. representing rent 
23-6-1963 made under 
uly 11, 1988 could not 
from being a defaulter inas- 
much as the said deposit was made after 
the service of notice of demand upon him 
on June 12, 1963. On these findings the 
trial Court decreed the suit for ejectment 
and arrears of rent amounting to Rupees 
89.40 P. and pendente lite and future mesne 
profits at the rate of Rs. 3.75 P. per 
mensem. The aforesaid decree of the trial 
Court was affirmed on appeal by the Addi- 
Penal District Judge, pur on May, 4 
965. 


3. The defendant has now come 
up in second appeal. The learned counsel 
for the appellant has made three submis- 
sions fi it was contended that the 

danand was not served upon the 
deemed to 


It was then contend 


even if the said notice was 


have been served upon him he could not be 


fastened 


with the knowledge of the contents 
of the notice inasmuch as the inland 


letter 


M. Khan v. Ghulam Rasul (N. D. Ojha JJ ` 
containing the notice did not mention the 


floor at a monthly. 
‘= (AIR 1970 All 446), 
this 


ALE. 


name of the landlord in the column of the 
person who sent it but mentioned the - 
name of one Sri Manzoor 


July 11, 1963 the said deposit in view. of 
sub-section (6) of Section 7-C would be 
deemed to be a valid payment to the land- 
lord and rpg unared the appellant 


not be held to a defaulter in the pay- . 
ment of rent. g, X 

; 4. In to the first submis- 
sion made by learned counsel for the 


appellant it may be pointed out that both 


~ 


the Courts below have con tly held 
` that the notice of demand dated June 5, 
giste post, 


1968, which was sent by re 
was tendered to the appellant on June 12, 
1963 but was refused him 


authoritiés and consequen the notce 
would be deemed to have been ieni 
ly served upon the appellant. In Ganga 
Ram v. Smt. Phulwai 1970 All LJ 886 

a Full ‘Bench of 


Court took the view that where a 
notice was sent by registered post and 
came with the endorsement of ‘re- 
fused’ made by the postal authorities, the 
mere endorsement is sufficient in the eye 
of law to justify the presumption of ser- 
vice of the notice on the addressee. In 
this view of the matter. there seems to be 
no error in the finding recorded by the 
Courts below that the notice of demand 
dated June 5, 1968 was duly served upon 
the appellant on June 12, 1963. 


second sub- 


Devi Jaiswal, AIR 1964 All 52. In the 
aforesaid case Mr. Justice $. D. Singh 
made the following observation: “where a 
closed envelope is tendered to a person 
and he refused to accept delivery of the 
same, he, of course, has no knowledge of 
the contents of that envelope; but on 
he does not care to accept delivery of the 
envelope, the law should impute know- 
ledge of the contents thereof to him, and 
AR oae ppr a acon aa 
elivery of: a register or wunregi 
notice is regarded as sufficient notice of 
-of the envelope to the ad- 
In the case of anga Ram v. 
Smt. Phulwati, 1970 All LJ 886 = 
1970 All 446) (FB) and Amina Khatoon v. 
Pr Bibi, 1971 All 372, it has been 
eld that it was not the duty of the land- 
lord to prove that the tenant after havi 
received notice, had actually read it 
understood its contents. In both these 
cases service of notice was refusal, 
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6. A couie view will lead to 
the result of giving the addressee of a re- 
gistered letter benefit of his owa wrongful 
act of deliberately refusing to accept it. 
Under these circumstances when the a 
d to accept the notice. of ae 


ve come to his knowledge. On a peru- 
sal of the said notice it is apparent that 
the notice was given by Sri Manzoor 
Ahmad, Advocate, under the instructions 
of the plaintiff respondent 
notice demanding arrears of rent. Learn- 
ed counsel for the appellant contended that 
since the inland letter did not contain the 
mame of the plaintiff respondent in the 
space meant for writing the sender’s name 
and address the appellant could not know 
the said notice was a notice sent by 
the plaintiff respondent and was a notice 
demanding arrears of rent. I am unable to 
accept this argument for the simple reason 
that when the refusal of a notice sent by 
registered post amounts to service of the 
notice it means service of the contents of 
the notice and not the envelope contain- 
ing it and once it is held that the con- 
tents of the notice came within the know- 
_ ledge of the appellant there is no escape 
m the conclusion that the appellant 
knew that the notice had been sent by 
i dlord ing a demand of the ar- 
rears of rent. In this view of the matter 
even the second contention made by the 
learned counsel for the appellant has no 
substance. 


T: In regard to the third conten- 
tion it is ‘pertinent to point out that a ten- 
ant is entitled to make a deposit of rent 
under Section 7-C only in either of the 
following two contingencies: firstly when a 
landlord refuses to accept any rent lawful- 

paid to ‘him by a tenant in respect of 

e accommodation let out to him and 
secondly where any bona fide doubt or 
dispute has arisen as to the person who is 
entitled to receive any rent ref to in 
sub-section (1) of Section 7-C im respect 
of su accommodation, the instant 
case an application was made by the ten- 
ant on August 29, 1961 for permission to 
deposit the rent under Section 7-C on the 
allegation that the landlord had refused to 
accept the rent duly tendered to him. The 
application in this way fulfilled one of the 
requirements of Section 7-C and was allow- 
ed by the learned City Munsif Kanpur, by 
his order dated October 27, 1961. The 
said order contained an observation to the 
effect that the applicant (viz. tenant), was 
allowed to deposit rent regularly under 
Section 7-C (1) at his risk. At stage 
it will be pertinent to notice the provisions 
contained in sub-section (1) of Section 7-C 
aforesaid. They run as follows: 


“When a landlord refuses to accept 
any rent lawfully paid to him by a tenant 
in respect of any accommodation the ten- 
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‘the tenant 
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ant may in the prescribed manner deposit 
such rent and continue to E any 
subsequent rent which becomes due in res- 


ect of such accommodation unless the 
dlord in the meantime signifies by 
notice in writing to the tenant his willing- 


ness to accept.” 

The words “unless the landlord in the 

meantime seals by notice in writing to 
is willingness to accept” are 

important. 


8. By means of the notice dated 
June 5, 1963 mentioned above the landlord 
made a demand of arrears of rent amount- 
ing to Rs. 78.75 P. with effect from 
Au 24, 1961 to May 28, 1963. The 
said notice as found earlier was served 
upon the appellant on June 12, 1963 and 
the finding oF fact recorded by the Courts 
below is that the rent claimed in the said 
notice or any portion of it was not paid 
or offered to the landlord within the period 
prescri by law. It was, however, con- 
tended on behalf of the appellant that on 
June 12, 1963 when the notice demand 
ig said to have been served upon him rent 
from August 24, 1962 onwards only was 
due and not from August 24, 1961 and 
that he deposited the rent due under Sec- 
tion 7-C on July 11, 1968. It was urged 
that in view of the deposit made on 
fuly 11, 1963 the arrears of rent claimed 

y means of the notice of demand would 
be deemed to have been paid to the land- 
lord by virtue of the provisions contained 
in sub-section (6) of Section 7-C. Reli- 
ance in this behalf was placed upon the 
ease of Israr Ahmad v. Sant R 1971 
All WR (HC) 401 = (ATR 1971 All 559). 
The said case is, however, -distinguishable. 
The facts of that case were that the tenants 
had not paid rent after September 1965. 
The landlord sent a notice dated June 28, 
1967 which was served on the tenants on 
June 24, 1967 demanding the arrears of 
rent. The tenants sent the rent due b 
money-order but deducted from it a sm 

sum as money-order commission. The 
landlord refused to accept the money-order 
and caused another notice dated August 21, 
1967 to be served on the tenant which was 
received by the tenants on August 22, 
1967. This was a notice terminating the 
tenancy on the ground that the tenants 
had failed to comply with the previous 
notice of demand. The said notice further 
mentioned that the arrears of rent due 
should also be paid. The tenants sent the 
entire amount of arrears by money-order on 
August 81, 1967 which was ed 

the landlord on September 13, 
Thereafter the tenants made an application 
under Section 7-C on September 18, 1967 
and deposited the amount of arrears of rent 
upto date on the same day. After due 
notice to the landlord the learned Mumsif 
by his order dated February 10, 1968 con- 
firmed the deposit under Section 7-C. In 
the meantime, however, a suit had been 
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filed by the landlord for ejectment on the 

und that the tenants were defaulters not 

ving paid the arrears of rent in spite 
of a notice of demand having been served 
upon them. It is obvious that when after 
hearing both the parties after the service 
of the notice of demand an order was 
passed Beematting the tenant to deposit the 
same amount of rent which was ‘claimed 
in the notice of demand the rent so de- 
osited could legally be deemed to have 
feed paid to the -landlord in view of the 
provisions of sub-section (6) of Sec. 7-C. 


9. In the instant case, however, 
on the authority of the order ed under 
Section 7-C on October 27, 1961 the ten- 
ant was entitled to deposit rent under the 
said section only till the landlord had 
Saute by notice in writing to him his 

ingness to accept the rent. The notice 
of demand dated June 5, 1968 served on 
the appellant on June 12, 1963 was a 
notice in writing and signified the willing- 
ness of the landlord to accept rent from the 
tenant, In this view of the matter neither 
of the two ingredients of Section 7-C 


which could entitle the tenant to make a 


deposit under the said section were pre- 
sent after June’ 12, 1963 and the deposit 
made under the said section on July 11, 
1983 could not save the appellant from 
being defaulter in the payment of ‘rent. 
In. this view of the matter the finding re- 
corded by the . Courts below that the ap- 
pellant.was a defaulter in the Paynes of 
. rent and was liable to be ejected on this 
ground does not call for any interference. 


10. No other point has been press- 
ed. The appeal accordingly fails and 
is dismissed with costs. earned counsel 
for the appelant aR ie for three months 


is being ejected for a technical breach of 
the provisions of Section 8 (a) of the 
U. P. (Temporary) Control of Rent and 


fits for these ee 

Court 

upto date rent or mesne profits, as the 
case may be, together with the amount de- 
creed the Courts below, if not alread 
deposi within a period one mon 
from today. If these deposits are made 
the decree for efectment will not be exe- 
cuted for three months from today’s date. 

i . Order accordingly. 


a. i 
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K. N. SRIVASTAVA, J. 

The State of U. P. and another, Ap- 
pellants v. Raj Kumar Jaia and others, Res- 
pondents, a l 

. Second Appeal No. 2641 of | 1969, 
D/- 9-19-1971. against order of J. P. 
eed Dist. J., Dehradun, D/- 


_ | Civil P. C. (1908), S. 80 — Notice 
under—Notice stating all the relevant facts 
including failure to pay rent as stated in 
notice under S. 106, T, P. Act and in the 
laint — Held notice, having stated all 
ts necessary for Government to decide 
whether to resist the claim or not was not 
invalid, z - {Para 6) 
Cases Referred: Chronological 
AIR 1960 SC 1309, State of Madras 
"y. C. P. Agencies i 
AIR 1958 Pun 851 =.60 Pimj LR 
l, Brahma Dutt v. East Punjab Pro- 
vince 
AIR 1953 Assam 162 = ILR (1958) 
5 Assam 471, Bhairabendra Narain 
Bhup v. State. of Assam 8 
AIR 1943 Bom 188 = 45 Bom LR 
197, Chandulal Vadilal v. Govt. of 
the Province of Bombay - 18 


S. S. Bhatnagar and Standing Counsel, 
. Agarwala, 


for Appellants; K. C - for Res- 
pondent. 
e a la This is an a 
the State of U. P. arising out of ee - 
lowing facts: ` 
The plaintiff- dent filed @ 
suit for ejectment of the State of U. P, 


and the Civil Surgeon, Dehradun on the 
ground of -their being in arrears of rent 
or more than. three months and had not 
been paid in spite of notice. The premises 
was taken for running a hospi The 
tenancy was from -month to month but the 
rent was to be paid annually to the plain- 
tiffs. The plaintiffs therefore filed the suit 
for arrears of rent and ejectment after serv- 
ing notices under S. 106 of the Transfer 
Property Act and Section 80, C. P. C. 

2. Tbe- suit was contested by the 
State of U. P. on the ground that. the 
notice under Section 80, C. P.-C, was 
bad and that the tenancy’ was an annual 
tenancy and the rent had to be paid by 


the end of March. 

' 3. The trial Court and the lower 
appellate Court held that the tenancy was 
from month to month. Now this fact is 
not in controv The suit of the plain- 
tiff was decreed the trial Court on the 
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4, The only point which was 
pressed in this appeal was that under Sec- 
tion 80, C. P. „ it was necessary for 
the plaintiffs to have mentioned the cause 
of action on which the suit was to be filed 
and as till the date of the notice, no 
cause of action had accrued to the plain- 
iffs, therefore, the notice was bad in law. 
This contention is based on the ponad 
that after the notice under Section 106 of 
the Transfer of Property Act, the defen- 
dants had a right to pay up the entire 
dues and to save themselves from eject- 
ment and therefore the cause of action for 
the suit would only arise if the amount 
was not paid after the notice and in this 
view of the matter, according to the 
learned counsel for the appellants, the 
notice was bad because on the date of the 
notice, no cause of action under Section 80, 
C. P. C„ had accrued. . 


5. Tn rt of their _ respective 
contentions, the learned counsel for the 
arties, cited a number of decisions of 
Niferent High Courts. There is no doubt 


that the defendants were in arrears of rent 
for three months. It was the duty of the 
defendants to pay the rent of each month 
on the date it fell due but for three conse- 
cutive months, the rent was not paid. 
Under Section 8 of the U, P. Control of 
Rent and Eviction Act, a landlord gets a 
right to sue for efectment of the tenant 
who is in arrears of rent for three months 
after serving a notice under Section 106 
of the Transfer-of Property Act As laid 
down under the aforesaid section, the ten 
ant can save his ejectment from the pre- 
mises if he pays the rent within the time 
prescribed in the notice. In case he does 
not pay the amount, the cause of action for 
filing Te suit would not be on the date 
of his final refusal but on the date on 
which the amount fell into arrears. There 
may be cases where a tenant after receiv- 
ing a notice under Section 106 of the 
Transfer of Property Act may not write to 
the landlord haut bis refusal oe ; 
Therefore, in such cases, it will be di t 
to know actually the date on which the 
refusal was made. It shall be only pre- 
sumed that as the rent was not paid with- 
in the time specifed in the notice under 
Section 106 of the Transfer of Property 
Act, that amounted to refusal. 


6. In the instant case, it is note- 
worthy that the same cause of action was 
given in the plaint which was mentioned 
in the notice under Section 80, C. P. C. 
The notices under Section 80, C. P. C. are 
given to the Government only to know the 
exact position and to settle the Totes 
The cause of action has to be inferred from 
the bundle of facts stated in the notice. 
From the facts stated in the notice, which 
has been read over to me, there is not the 
least doubt that the defendants had failed 
to pay the arrears of rent which was due 
for more than three months this 
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[Prs. 4-12] AIL 445 
failure of payment gave the cause of action 


to the plaintiffs to sue for ejectment and 
arrears of -rent. 


OT On behalf of the appellants, re- 
liance was placed on a decision of the 
Punjab High- Court Brahma Dutt v. East. 
Punjab Province, AIR 1958 Punj 351. In 
this case, the cause of action had not ac- 
tually accru and therefore it was held 
that the mandatory provisions of Sec. 80, 
C. P. C., were not ied. In this cas 

as discussed above, the cause of action h 

actually accrued to the plaintiffs and there- 
sre ae decision did not help the defen- 


8. The other case relied upon 
the appellant is Bhairabendra Narain med 
v. State of Assam, AIR 1953 Assam 162. 
In this case, the notice under Section 80. 
C. .P. C., was served before the cause o 
action had accrued. ‘Therefore, this case 
also does not apply to the facts of the 
present case, 


8. The other two cases cited bj 
the learned counsel for the appellants Bel 
the same which have been cited by the 
learned counsel for the respondents and 
therefore they shall be dealt with while 
qam g with the cases cited by the respon- 

ents. ` 

10. On behalf of the responden 
a Supreme Court decision was Tred. R 
is State of Madras v. C. P. Agencies, AIR 
1960 SC 1309. The following observation 
by the Supreme Court in the above case. 
can be read with advantage: 

“On a fair reading of the notice it 
may be said that the fact of the contract 
for the payment of the godown rent, the 
quantity of goods stored, the rate at which 
and the period for which the claim was 
made and the failure of the first defendant 
to pay the same are sufficiently stated so 
as to enable the first defendant, which is 
the ay llant before us, to know what the 
plaintif’s claim was about and whether the 
claim should be conceded or resisted.” - 


Il. In the instant case also, all 
the facts relevant were mentioned and the 
failure to pay the rent was also mentioned. 
Therefore, the defendant-appellant got all 
facts from the notice on which it may de- 
cide whether to resist the claim or to fight 
it out. 

12. The other case cited the 
respondents is State of West Berzal V: 
Jiwanmall Babu, AIR 1960 Cal 678. In 
this case also, it was held as below:— 

“A notice under Section 80 of th 
Code of Civil Procedure does not Taaie 
that the date of the accrual of the cause 
of action should be given. Rule 1 of order 
VII of the Code requires, among other 
things, that the plaint must state the facts 
Pei Da he cause of action, and when 

arose. In the present case, as we have 
already indicated, the same cause of action 
has been stated in the notice under Seca 
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tion 80 of the Code of Civil Procedure as 
in the plaint. We have shown this by a 
comparison of the material portions of the 
notice and the plaint. t being the 
case, it cannot be properly contended that 
the notice in question is an invalid and 
inoperative notice.” 

13. Similar views were taken in 
other cases. I don’t think it necessary to 
muliiply them, The lower appellate Court 
relied on a decision Chand Vadilal v. 
Govt. of the Provmce of Bombay, AIR 
1943 Bom 188. This decision also goes 
a ne is contention of 29 learned comi 
se r e appellants an rts e 
view taken in the cases eal o By the 
learned counsel for the respondents. am, 
therefore, of the opinion that the notice 
served was a valid notice and the lower 
appellate Court rightly held the same to 
be valid. 

14. The learned counsel for the 
eppelants also argued that the findings 

out arrears of rent was wrong. i 
int is concluded by finding of fact 
ed on évidence and this point -there- 


fore no force in it. 
. pomii have al 
o 


15. The other 
been decided in favour of the respondents. 


The appeal is therefore dismissed with 
costs. 
Appeal dismissed. 
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Chhedi, Defendant-Appellant v. Smt. 
Indrapati, Plaintiff-Respondent. 
Second Appeal No. . 508 of 1966, 


D/- 25-4-1972, ogn decree of Ram 
oe Civil and S. J., Gonda, D/- 14-10- 

" (A) U.P. Zemindari Abolition and 
Land Reforms Act (1951), S. 381 — Bar 
of jurisdiction —- Matters to be considered 


in deciding proper forum for the suit. 
ae Civil Procedure Code (1908), 
. 9). 


In order to- determine whether the 
suit is cognisable ‘by the Civil Court or 
revenue Court, the cause of action pleaded 
in the suit and not the form in which the 
relief has been asked for has to beé look- 
ed. In other words, the pith and substance 
of the relief and not its form should be 
looked into for deciding its nature and the 

unds on which the relief was based are 

terial.- AIR 1949 PC 78 and AIR 

1947 All 92 and AIR 1935 All 499, Rel. on. 
(Paras 7 to 11) 

: If the cause of action is one in which 
the Revenue Court can give no relief then 
the suit is one which would be im the 
Civil Court, Once the suit is maintainable 
for main relief in the Civil 


EP/EP/D98/72/AGT/VBB 


-Chhedi v. Indrapati 


-All 858 and 1960 All Ly 


Court then — 


ALB 


there is no bar for the Civil Court to grant 
all possible reliefs flowing from the same 
cause of action. Where on the basis of 
cause of action the main relief is cognisable 
by revenue Court the suit would cog- 
nisable by- revenue’ Court only and the 
fact that aneilary reliefs claimed in the 
suit are cognisable by Civil -Court would 
be immaterial in determining the proper 
forum for the suit. i 

In the instant case the plaintiff has 
alleged that she was the sirdar of the land 
in question was in possession of 
same and that the defendant had no right, 
title or interest in ‘the said land; that she 
had no knowledge of the suit filed by the 
defendant under Section 209 of U. P. 
Act No. 1 of 1951; she was never served 
a summons nor had she nagd any 
counsel nor authorised any counsel to a 
pear on her behalf in the Court and file 
the alleged compromise petition. She had 
never consented to the terms of the alleged 
Spree and as such the decree was 
no 
was tryin 


the land, it had me necessary to have 
the said decree adjudged void. 


Held, that the main relief In the ci- 


cumstances of the case which could be 
sought by her was the relief for adjudgin 
ne Conse ee ere ree a role 
cou e gran e Civi urt : 
The pith and substance of the allegations 
made in the plaint and the cause of ac- 
tion disclosed therein made the suit co 

able by the Civil Court only. AIR 1967 
6 and 1957 


AIR 1969 AN 526 (FB) and 
C. M. W. No. 146 of 1989, D/- 14-2-1969 
f , Distinguished. AIR 1940 Mad 113 
FB), Referred. (Para 16) 


(B) Limitation Act (1968), Art. 59 — 
Suit for setting aside a decree obtained 
fraudulently — Limitation — Starting point 
— Suit has to be brought within a period 
of three years when the fact entitling the 
plaintiff to have the decree set aside be- 
comes known to him. . (Paras 4, 16) 


Cases Referred: Chronological 
AIR 1969 All 526 = 1968 All LJ 
1108 (FB), Ram Awalamb v. Jata 
Shankar 5,-10, 11 
(1969) Civil Misc. Writ No. 146 of 
1968, D/- 14-2-1969 (All), ogi 
vy Director of Consolidation, 
oi- ; 


Paras 


676 = 1960 All WR 
(HC) 517, Uma Pandey v. Purshot- 
tam 9, 10 


wu 


f 8, 9, 
* AIR 1947 All 92 = 1946 All LJ 475, 


a 


à: 


~< 
` 


“and Sessions Judge, Linked Court 


1972 
1957 Al WR (HC) 41, Man Singh v. 
Khachera ) eh , 10 
AIR 1949 PC 78 = 75 Ind App 121, 
Mohammad Khalil Khan v. Mahbub 
Ali Mian 
AIR 1949 All 419 = 1947 All Lf 
683, Ram Sewak Lal v. Bashist er 


Mt. Ram Kuer v. Iqbal Narain Singh 


7, 10 
AIR 1940 Mad 118 = 1940-1 Mad 
LJ 82 (FB), Ramaswami v. Ranga- 
chariar : 


AIR 1935 All 499 = 1935 All LJ 
470, Ram Dihal Dubey v. Gajraj 
Upadhaya ; 
Brijesh Kumar, for Appellant; H. D. 
Srivastava, for Respondent. 
JUDGMENT :— This appeal is direct- 
ed_ against the decision of the Civil 


Gonda-Bahraich at Gonda, allowing the 
appeal of the plaintiff ondent and re- 


versing the decree passed by the trial 
Court by which the plaintifs suit was 
dismissed. The facts giving rise to this 


appeal may be, briefly, stated as follows: 


The plaintiff alleged herself to be the 
sirdar of several plots situate in village 
Basantpur, Pargana Tulsipur and the defen- 
dant had no right, title and interest in the 
same. She contended that the defendant 
filed a false suit in the Court of the Judi- 
cial Officer, Balrampur under Section 209 
of the U. P. Zamindari Abolition and Land 
Reforms Act on 29th September, 1961 
against the plaintiff and on 80th Septem- 
ber, 1961 he filed a compromise purporting 
to have been arrived at between the par- 
ties in the suit, She, however, did not 
have any knowledge-of the institution of 
the suit or of the compromise petition. In 
the month of October, 1964, the defendant 
started interfering with her possession on 
the land in question on the basis of the 
compromise decree and then she came to 
know that some case was filed by the de- 
fendant. She got the file of the case ins- 
poa and then it transpired that some 

wyer put in appearance in the case on 
her behalf and made the compromise pur- 
porting to be on her behalf. She asserted 
that she never engaged any counsel nor 
authorised him to put in'appearance in the 
case and file the compromise. The entire 
proceedings were fraudulent and the alleg 
ed compromise decree was not binding on 
her. e, therefore, sought cancellation of 
the, om gome decree dated 30th Septem- 
er, : 


2. In defence the defendant plead- 
ed that he was the sirdar of the land in 
suit and the plaintiff had taken wrongful 

ssession over the same. Consequentl 
e had to file the suit under Section 20 
of the U. P. Zamindari Abolition and Land 
Reforms Act. Prior to the institution of 
that suit Panchayat between the parties in 
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-Sri Shaukat 
promise on her 
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the village took place wherein the plain- 
tiff admitted the claim of the defendant 
and it was decided therein that the dispute 
should be settled by filing compromise in 
the Court, hence that suit was filed and 


by 


executing a vakalatnama. It was also Rl 
leged that the suit filed by the present res- 
pondent was barred by timeand that the 
suit was not cognizable by the Civil 


3. The trial Court œsmissed the 
suit holding that the plaintiff had engaged 
Sri Shaukat Husain as a counsel in the 
suit in which the compromise decree was 
passed and had instructed him to file the 
compromise on her behalf, that the plain- 
tiff had knowledge of the institution of the 
assing of the decree in question. 
He, therefore, held that the suit was 
barred by time. In ae to the question 
of jurisdiction it was observed by the trial 
Court that the counsel for the defendant 
did not press the issue. Despite that the ` 

ial Court proceeded to decide the issue 
relating to jurisdiction and held that the 
suit was cognizable the Civil Court. 
The appellate ‘Court low allowed the 
appeal and decreed the suit holding that 
no Panchayat in the village took place in 
which it was decided that the plaintiff 
would go to Court and file a compromise 


suit and 


petition. It also held that no com- 
promise was filed on her be 
. Considering all the facts and 


circumstances case the appellate 
Court below refused to place any reliance 
on the statement of Sri Shaukat Husain 
vakil. It recorded a finding that the com 
promise decree was obtained by fraudulent 
means and was, therefore, liable to be can- 
celled. The finding of the trial Court on 
the issue of jurisdiction was upheld. It 
was, however, held that the suit was not 
barred by time. Aggrieved by the said 
decision the defendant has now come up 
to this Court in second ‘appeal. 


4, The learned counsel: for the 
appellant urged that the suit was barred 
by time and that it was not cogutzaDlo by 
the civil Court. In regard to the question 
of limitation it was urged that the suit 
for cancellation of the compromise decree 
dated 80th September, 1961 having been 
filed on 28th November, 1964 was barred 
by time under Article 59 of the Indian 
Limitation Act. The plaintiff alleged that 
she acquired ` knowledge of the suit in 
question in the month of October, 1964. 
The defendant denied this fact and alleged 
that she had the knowledge of the suit 
from its inception. The appellate Court 
below, on a consideration the evidence 
on record, found that no compromise was 
made by the plaintiff nor did she instruct 
usain vakil to make a come 
behalf. The story that the 


- Hon of the 


448 AIL 

intif had engaged Sri Shaukat Husain 

the case was disbelieved, That suit 
big ire on =o Soper: 1961 and 
on the very next date the compromise peti- 
tion was filed in the case. Öbviously no 
‘summons were issued to Smt. Inderpati 
and she could not have any knowledge of 
the institution of that suit or of the pasig 
of the decree therein. The defendant di 
not sre any other date when the plain- 
tif could have acquired the knowledge of 
the institution of that suit. His assertion 
that the plaintiff Smt. Indrapati knew .of 
the institution of the suit from its inception 
and the compromise petition was filed -on 
her behalf by her counsel was rightly dis- 
believed. Under Article 59 of the Limi- 
_ {tation Act, 1963 a suit for cancellation or 
setting aside an instrument or decree is to 
be filed within three years of the date 
when the facts entitling the plaintiff to 
have the instrument or decree cancelled or 
set aside first become known to him. In 
the instant case the plaintiff came to know 
of the institution of the suit and the pass- 
ing of the compromise decree in the month 


of October, 1964 when the defendant 
wanted to interfere with her possession 
over the land in suit and she got: the file 
: the case Th in the 


er in 
month of November, 1964 she filed .the 
suit which was obviously within time. 


5. The second contention on be- 
half of. the appellant was that the suit was 


not cognizable the Civil Court ag ac- 
cording to the allegations of the plaintif 
the compromise decree having beeu ol - 


. _ Beni 
All LJ 70 = (ATR 1965 AN 514); Ram 


Awalamb v. Jata Shankar, 1968 AI LJ 
1108 = (ATR 1969 All 526 (FB)) and an 
rted ‘decision 


of this Court mm Jugral 
v. . Director of Consolidation, Hardoi 
(Civil Misc. Writ No. 146 of 1968 decid- 
ed by the Lucknow Bench on 14-2-1969). 
On behalf of the ondent it was argued 
that as the plaintiff had . sought cancella- 
compromise decree the civil 


Came, eine hed jurisdiction to try the 


6. It ig a matter of common know- 
in view of the provisions of 
9 of the Code of Civil Procedure 
Court has jurisdiction to try all 
excepting suits of 
which their cognizance is either expressl 
or ipkaiy barred. The learned couns 
argu that because of the provisions of 
Section 331 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act the present 
suit was not maintainable in the i 
Court inasmuch as its cognizance is barred 


` [Prs. 46] ` Chhedi v. Indrapati (T. S. Misra }) 
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thereby. Section 381 of the U. P. Zamin- 
dari Abolition and Land Reforms Act read 
as follows: - 

“(1) Except as vided by or under 
this Act no Court other than a Court men- 
ioned in column 4 -of Schedule O, shall, 
notwithstanding anything contained in the 


Procedure: Code, 1908, take cogniz- 4, 
ance of any suit, application, or pails rae 
mentioned in column 3 thereof; 

Or of a suit, application or proceed- 
ing based on a cause of action in respect 
of which any relief -could be obtained by 
means of any such suit or application; 

Provided that where a declaration has 
been made under Section 143 in respect 
of any holding or Bou thereof, the provi- 
sions of Schedule IT in so far as they re- 
late to suits, applications or proceedin 
under Chapter shall not apply to su 
holding or part thereof. 

Explanation. If the cause of action 
is one in of which relief may be 
granted b e revenue Court, it is im- 
material the relief asked for from the 
civil Court may not be identical to that 
which the revenue Court would have 


an 
(2) Ex as hereinafter provided no 
appeal shall lie from an order or Jecree 


passed, under any of the proceedings men- 
Hoes in column 8 of’ the Schedule atore- 


(8) An a shall lie from an order 
passed under Sections 47, 104 and Order 
Al, Rule 1, of the Code of Civil Proced 
1808, or any order or decree pass 
by a court mentioned in column No. 4 in 
the ings mentioned in column No. 
8 to the court or authority mentioned in 
column No. 5 thereof; an 

(4) A second a shall lie on any 
of the grounds ifed in Section 100 of 
ne At Eroen Code, 1908, from the 

er or decree, passed in an appeal 
under sub-section (8), to the authority, if 
any, mentioned against it in column 6 
of the Schedule aforesaid.” 

Sub-section (1) of Section 331 of the 
Act bars the trial in any court other than ' 
the court mentioned in column 4 of the 
IInd Schedule. of any suit, application or 
proceeding mentioned in column 8 thereof 
or of any suit, application or proceeding bas- 
ed on a cause of action in ect of which 
any relief could be obtained by means of 
any such suit or application. It further 
stipulates that if the cause of action is one 
in respect of which relief may be granted 
by the Revenue Court it is immaterial 
the relief asked for from the Civil Court 
may not be identical to that which the Re- 
venue Court would have granted. Hence, 
in order to determine whether the suit 
would be cognizable by the Civil Court_ 
or the Revenue Court one has to look to 
the cause of action pleaded in the suit and 
not to the form in which the relief hag 
been asked for. The term “cause of ao- 


wr 


- 


i 


m- 
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tion” was interpreted in the case of Moham- 
mad i an v. 


AIR 1949 PC 78 as meone TY fact 
which will be necessary for the plaintif to 
prove if traversed in’ order to . rt. his 
right to the judgment. Hence,-the pith 


and the substance of the allegations made- 


in the plaint constituting the cause of ac- 
ton ought to be scrutinised in order to 
find out whether on the same cause of ac- 
tion any alternative remedy would be 
available to the plaintiff in the. Revenue 


Court. If the answer to the enquiry is in. 


the affirmative the ‘suit brought in ~ the 
Civil Court must fail even if the relief 
arnaliy. claimed in the suit was on’ the 
face of it cognizable by the Civil Court. 
T. In the case of Mt. Ram Kuer 
v. Iqbal Narain Sin AIR 1947 All 92 
the, plaintiff sought for a declaration that 
the decree passed by the Revenue Court, 
the ejectment proceedings in execution of 
it and the grant of the lease to defendant 
No. 1 were fraudulent and that the defen- 
dant No. 1 had acquired no title in them. 
A further relief for eviction of defendant 
No. 1 and possession of the d was also 
sought by the plaintiff. It was alleged 
that the plaintiff, who was a Purdahnashin 
lady, had entrusted the 
the prope to the defendant No. 1, who 
was related to her. While she was away 
the thekedar of the village filed a suit for 
arrears of rent against the plaintiff and 
one Jangi and obtained a decree for the 
same. This decree was -put to execution 
and the plaintiff and the said Jangi were 
evicted from the property.. Subsequently 
the plaintif brought a suit in the Civil 
Court for a declaration that the rent de- 


cree and the ejectment proceedings in exe- 
cution of it and the t of the lease to 
another person were udulent and that 


the lessee did not uni any title in them. 
In that suit the defendants contested the 
maintainability of the suit in the Civil 


Court and raised the question as to whe- 
ther the suit was cognizable by the Civil 
or the Revenue Court.. The Division 


Bench held that in determining the juris-. 


diction of the Civil and Revenue Court 
the pith and -substance of the relief and 
not its form should be looked into and 
that the grounds on which the relief was 
based were immaterial. The -essence of 
the relief claimed by the plaintif in that 
suit was considered to be a declaration of 
her tenancy rights and. restoration of pos- 
session to her. It was observed that the 
allegations in the plaint, clearly amounted: 
to the contention that she was dispossessed 
of the disputed land otherwise than in 
accordance with the provisions of law and 
thus the substance of the relief claimed 


fell within the purview of Sections 59 and 
183 of the U. P. Tenancy Act ae ne 
‘Ol 


gait was cognizable by a Revenue 
only. The Division Ben reliance 


Se cone 
on the case of Ram Diral Dubey v. Gaja- 
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Mahbub Ali Khan,- b 


management of’ 
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raj Upadhaya, AIR 1935 All 499. It may 
@ pointed out that in that case the plai 


-tif was dispossessed in the execution of 


the decree which was alleged: to have been 
fraudulently obtained inasmuch as the 
laintiffs address was ‘wrongly given there- 

‘and she’ was never informed of the pro- 
ceedings: in that suit and as the allegations 
contained in the plaint clearly amounted 
to the contention that she was dispossessed 
of the land otherwise than in’ accordance 
with the provisions of Jaw the suit fell 
within the ambit of Sections 59 and 183 
of-the U. P. Tenancy Act. In the present 


case the plaintif has no doubt alleged 
that she could not have any knowledge of 
the institution of the suit filed under Sec- 


tion 209 of the U. P. Zamindari Abolition 
and Land Reforms .Act in the court of the 
Judicial Officer, Balrampur, that she had 
not engaged any-counsel to put in appear- 
ance in that case on her behalf and that 
she did not enter into any compromise in 
that case. She had also alleged that no 
summons were served on her and the de- 
cree -was, therefore, fraudulently obtained. 
As the said decree would cast a cloud on 
her sirdari rights in respect of the plots 
of land in question it was necessary to 
have the same adjudged void. She, how- 
ever, alleged herself to be in possession of 
the property and as such the only relief 
sought for by her was to adjudication ef 
the invalidity of the said decree. The rul- 


ing reported in Mt Ram Kuers case 
(supra) would, therefore, not be applicable 
to the facts of the instant case. 


8. In the case of Ram Sewak Lal 
v. Bashist, AIR 1949 All 419 the question 
of cognizability of the suit by the Revenue 
or a Civil Court was again considered by 
this Court. -In that case the plaintiff ` in- 
stituted a suit in the Civil Court for a de- 
claration that a consent decree ed by 
the Revenue Court was void and ineffec- 
tual against him. He. alleged that he was | 
an occupancy tenant of certain plots and 
that by the fraud . practised by the defen- 
dants, who were the plaintiffs in the suit 
in the Revenue Court, he was made to 
give an admission of the adverse claim to 
tenancy put up by them in that suit. As 
a result of the consent decree passed by 
the Revenue Court his name was ordered 
to be removed from the revenue papers. 
The- Division Bench held that. the. plam- 
tiffs allegations- in substance came to this 
that the plaintiffs status as a tenant had 
been adversely affected by the so-called 
consent decree passed by the Revenue 
Court and that the plaintiff consequent! 
sought a’ declaration, in substance thoug 
not in form, that he was still a tenant of 
the plots in suit. The suit was, therefore, 
one contemplated by Section 59 of the 
U. P. Tay Act and could þe filed in 
the Revenue Court and that the Civil Court 
had no jurisdiction to entertain ‘the suit. 
Reliance was placed on the case of Mt. 
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Ram Kuer. (supra). It may be observed 
that in that case the plaintiff had come 
with the definite- allegation that a fraud 


was practised :upon -him and he was made 
to give an admission of-the adverse claim 
to tenancy put up by the plaintiffs of that 
suit. -In the instant case the plaintiff has 
come ‘with the allegations that the decree 
was obtained by “Paadulent means, that 
she was not a party to the consent decree 
inasmuch as she had no knowledge of. the 
institution of the suit, that she had 
engaged any counsel and had. not authoris- 
ed any person to enter into any compro- 
mise on her. alf and that no summ 
had been served on her. 


9. In the case of Rasool Ahmad v. 


Beni Prasad, 1965 All LJ 70 = (AIR 1965 


All 514) the plaintif had sought a deda- 
ration t the decrees of the Revenue 
Court passed in the earlier suits filed 
against him ‘were void and ineffective and 
were not binding on him. He also sought 
an injunction restraining the defendants 
and their agents from interfering with his 
ossession. The suits were dismissed b 
e trial Court and the decree of the ti 
. Court was affirmed in the a i 
on the ground that they were 
cognizance of the Civil 

observed that according to the plaint alle- 
gations the plaintiff continied to be ‘the 
tenant and the defendants had not acquir- 
ed tenancy rights in spite of the leases in 
their favour and that the decrees in ques- 
tion were without jurisdiction, null, void 
and ineffective. In view of these allega- 
. tions it was held that the plaintiff was free 
to ignore those decrees. and a declaration 
as to their being without jurisdiction, null, 
void and ineffective would not. be a condi- 
tion precedent to a relief under Section 59 
of the U. P. Tenancy Act. It was also 
. held that if the plaintif was in possession 
of the land in suit and wanted to establish 
that his rights as a tenant had remained 
unaffected the leases or the decrees, a 
suit for declaration under Section 59 of 
the U. P. Tenancy Act could not only 
serve his p se but would provide a 
completely ective relief. The learned 
Single Judge further held that: i 
lega 


'. “HE the deed or a decree has 
force and operation and jprecudes 
grant of a declaration or other relief to a 
plaintiff without having been cancelled or 
adjudged as void: and ineffective it might 
nec for him to invoke the juris- 
diction of the Civil Court and to clear the 
und for obtaining the relief which may 
7 available to him in the Revenue Court, 
but where, according to the plaintiff him- 
self, the deed or the decree is devoid of 
all legal force and effectiveness it cannot 
constitute an impediment in the way of the 
plaintiff in getting a declaration as to his 
rights or in recovering Pac ota throug 
the Revenue: Court. ancellation or  ad- 
judication of the invalidity of the deed or 
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not. 


-that the 
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the decree is in such circumstances wholly 
unnecessary and the jurisdiction of the Re 
venue Court cannot be ousted nor can. 
urisdiction be conferred on the Civil Court 
y claiming reliefs to that effect.” . 


In Ampart of this proposition reliance 
was placed on the decision of this Court 
in Uma Pandey v. Purshottam (1960 All 
ty 676). In the case of Uma Pandey the 
objective of the plaintiff was to obtain pos- 
session but he could not get the same um 

s the consent decrees, under which tha 
defendants were declared to be .the teme 
ants, were set aside. These decrees wera 
alleged by the plaintiff to have been ob- 
tained by fraud and misrepresentation. It 
was held that where the main relief in the 
suit was for a declaration that. the consent 
decree was ineffectual the Civil Court had 
pe to try the suit. The case of 

Sewak Lal, ATR 1949 All 419 (supra) 
was distinguished and the case > of Man 
Singh v. Miata. (1957 -Al WR (HC) 41) 


was relied upon. 
The case of Man Singh v. Khachera 
(1957 Al WR (HC) 41) was filed for set- 


ting aside the compromise decree and for 
possession of the land in dispute. The suit 
tested, inter alia, on the ground 

laintiff was a sub-tenant of the 
disputed land, that the Civil Court had no 
jurisdiction to entertain the suit and that 
the compromise was entered into by the 
parties out of their own free will and con- 
sent: Thus the first relief that the plain- 
tif claimed related to the cancellation of 
the decree and the second relief related 
to’ the possession of the plots in dispute. 
The circumstances in that case, according 
to the plaintiff, were that in the previous 
suit he had obtained a decree against the 
defendant. That decree, according to 
him, was res judicata. was, how. 
ever, hurdle in his way to obtain posses 
sion. That hurdle lay in the compromise 
decree which had been passed against him 
and which according to him was vitiated 
by undue influence and coercion.. 
himself a party to the said decree. The 


Bench observed that the question whether 
the said compromise decree was valid was 
the main question to be decided. Jt was 
held that the suit was cognizable by the 
Civil Court. 

10. The. question of jurisdiction 
was also raised in the. case of Mewa v. 
Baldeo, AIR 1987 All 358. The plaintiff 
filed the suit in the Civil Court for cancel- 
lation of the sale deed on the ground of 
fraud. He claimed that he was in posses- 
sion of the property but in the alternative 
also prayed that if the opposite party was 

d in possession a decree for delivery 
of ‘possession might also be-passed. The 
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defendants raised an objection to the -main-` 
tainability of the suit in the Civil Court. 
The trial Court held that the Civil Court 
had jurisdiction to entertain the suit. In 
the revision filed from the said order a 
Division Bench of this Court while discus- 
sing the bar created by Section 381 of the 
U. P. Zamindari Abolition and Land Re- 
forms Act held that the bar exists where 
a suit is filed in the Civil Court which is 
based upon a cause of action in respect of 
which cause of action the plaintiff could get 
any relief by a proceeding in the Revenue 
Court. The primary important thing to be 
observed in each case filed in Civil Court 
is, where an objection is raised as to its 
maintainability in a Civil Court, as to what 
is the cause of action for it, and whether 
on the basis of that cause of action any 
relief can be granted by the Revenue 


Court. If the cause of action is one in’ 


which the Revenue Court can give no re 
lief then the suit is one which would lie 
in the Civil Court. Consideration of indi- 
vidual reliefs divorced from cause of action 
is, therefore, wholly irrelevant. In that 
case the cause of action was that the plain- 
tif was induced under fraudulent >ircum-- 
stances to execute a sale deed to be vestor- 
ed to him. The cause of action was, 
therefore, the fraudulent act in obtainin 

the sale deed and as the sale deed ha 

been executed by the plaintiff himself .on 
account of fraud it was a voidable docu- 
ment. It was, therefore, valid and bind- 
ing on the plaintiff as long as it was not 
set aside. The Division Ben further 
held that the position would have been 
different if the document which was sought 
to be cancelled was a document void ab 
initio, for instance, if it had been executed 
by the plaintiff while he was a minor. 
Then the document being completely . void 
it would not have been necessary to avoid 
it and in that case he would, merely by 
proving that it was a void document, get 
a declaration of his title to the property 
or even possession without cancellation of 
the sale deed. It was possible for the 
Revenue Court in those circumstances to 
look into the facts and if it came to the 
conclusion that the sale deed was com- 
pletely void and imeffectual to pass title 
to the transferee it could give a declaration 
er could also pass a decree for possession 
in favour of the. plaintiff. But in a case 
where avoidance of a document is ueces- 
sary the position is different. The atten- 
tion of the Division Bench was drawn to 
_two earlier Division Bench cases, namely, 
Mt. Ram Kuer v. Iqbal Narain Singh, AIR 
1947 All 92 and Ram Sewak Lal v. Bashist, 
AIR 1949 All 419. While distinguishing 
these two cases it was argued that a decla- 
ration of title or a decree for possession 
could not-be granted unless the decree or 
document was set aside and.the learned 
Judges had proceeded upon the footing 
that the real purpose of the suit was to 
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get a declaration of title or possession. It 
was further observed that it was not neces- 
sary to examine the facts of those cases 
in detail for the principles had been clear- 
ly laid down in. subsequent Division Bench 
cases, namely, (1957 WR (HC) 41) and 
1960 All LJ 676), and the learned Judges 
ly agreed with those principles. 


l. In the case of Ram Awalamb 
v. Jata Shanker, 1968 AI LJ 1108 = (AIR 
1969 All 526 (FB)) it was held by the 
Full Bench that the main point for consi- 
deration in all cases where on a definite 
cause of action two_ reliefs can be claimed 
is which relief or other reliefs are ancillary 
reliefs. Where from facts and circumstan- 
ces of the case the relief there could be 
no reason why the jurisdiction of the Civil 
Court should be barred. Ona the other 
hand, if it could be said that the main re- 
lief, that is to. say, the real and substantial 
relief, could on that cause of action be of 
possession only then the suit will definitely 
ie in the Revenue Court. It is difficult to 
Jay down any hard and fast rule that where 
the suit is brought against a trespasser the 
only relief which the plaintiff should claim > 


-as an effective relief is that of possession 


and he need not try to obtain any injunc 
tion order and get the constructions made 
by the trespasser demolished. A Civil 
Court will, therefore, have the power to 
entertain the suit where the main relief 
sought by the plaintiff is that of injuaction 
and demolition, a relief which could be 
granted by the Civil Court only. The Full 
Bench endorsed the view expressed by the 
Division Bench in the case of AIR 1967 
All 858, that once the suit is maintainable 
for the main relief in the Civil Court then 
there is no bar for the Civil Court to grant 
all possible reliefs flowing from the same 
cause of action and observed that the 
determination of the question as to which 
out of the several reliefs arismg from the 
same cause of action is the main. relief 
will depend on the facts and circumstances 
of each case. It was laid down that 
where on the basis of a cause of action the 
main relief is cognizable by ` a Revenue! 
Court the suit would be cognizable by the 
Revenue Court only. The fact that the 


ancillary reliefs claimed are cognizable by 
Civil Court would be immaterial for deter- 
mining the proper forum for the suit. But 
where the main relief is cognizable by the 
Civil Court the suit would be cognizable 
by the Civil Court only and the ancillary 
reliefs, which could be 


apse by the Re 
venue Court, may also granted b 
Civil Court. In the secon appeal No. 
282 of 1967, which the Full Bench dispos- 
ed of, the sale deeds were voidable and 
not void. It | was held that to have a 
document mpe void or voidable could 
not be considered to be altogether unneces- 
sary because after a lapse of several 
the unchallenged existence of such 
ments. oan cause serious difficulty to 


years 
ocu- 


the 


a 


< the jomt property, - - 
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plaintiff in establishing his ttle to the lind 


of his share. It was held that the plaintif 
was not bound to ask for a mere ara- 
tion of his title in respect of the joint: land 
when-he could pray for cancellation of the 


_ entire sale deed or at least a part.of it and 
‘that the reliefs for declaration and partition 


could not be said to .be effective alterna- 
tive relief for the cancellation of the sale 
deeds in respect of. the whole or” part of 


12. In the case ‘of Ramaswami_ v. 


_ Rangachariar, ATR 1940 Mad-118 a Full 


Bench of the Madras High Court held that 
in respect of alienations-by -father to which 
the minor was not eo nomine a ‘party and. 
which- are challenged by him in the. suit 


. for partition against his father, the plaint 


“ever, where. a minor: sues’ for ae 


` need not contain a prayer for a declaration 


or cancellation, as the prayer is for a yw 
ly incidental but unnecess relief. fow- 


joint ` family ‘property -and can 

money decrees in which he’ had 
nómine impleaded-as_a party such money 
decrees would be binding on him until: set 


ition of 
tion of 
been eo 


> aside and he.could not seek to obtain. a 


decision on the footing that his. interest in 
the joint paly property is. not affected by 
them. It made no- - difference that the 
plaintiff was a minor or merely a_ junior 
member of. the family, as. the considerations 


_ which apply to the decree of a competent 


- Zamindari 


. the compromise 
only by means of a suit to be filed within : 


court, once it is passed, are essentially dif- 


ferent from those applicable ‘to the transac- `, cout or ae Solely. cogüzable by a chal 


De Dare 


= Writ -Petn. No. 146 of 1968 decided 


tions of .a party. 


13-14. In Jugraj v. 
of Consolidation at Hardoi 


the Lucknow Bench on 14-2-1969 (Al. 
the main contention raised by the petition- 
ers was that if the opposite No. 2 
was entitled to challenge the idity of 
ise decree he could do so 


years of the date of knowledge 
about the decree on his part in a court of 


- “competent jurisdiction. It was.argued that 
as the- 


Judicial Officer before whom oppo- 
site party No; 2 had filed his suit for eject- 
‘ment under -Section 209 of the U. P. 
Abolition and Land Reforms Act 
in the year 1965 was not competent to ad- 
judge the compromise -decree of 1967 void 
-on the ground that it had been obtained by 
fraud, it was not ope to the consolidation 
authorities to go behind that decree while 
isposing of the objections of the opposite 
arty No. 2 under Section 9 of the Conso- 
Fidation of Holdings Act. It was held that 
there was ample authority for the proposi- 
tion that any decree relied on by a party 
to a litigation as a bar to the claim set up 


by. the other can be: shown to be not 
‘binding by the party against whom it is 
set up as a in the same litigation on 


the score that it. had been obtained by 


fraud or collusion and, therefore, the oppo- 


‘lief then the suit is one which would lie 


- revenue court 


and the consolidation authorities were com+ 
petent to decide that the compromise de- 
cree relied upon by the petitioners as a bar 
to the claim of -opposite party No. 2 
was not valid and. bindin for the reason 
that it had been obtained by fraud. Refer- 
ence was made tò the provisions of Sec-. 
tion 44 of the Indian Evidence Act.’ This 
decision would apply to a case where thé 


pau sought possession on the: property - 


g his title on a compromise-- decree, ` 


In such 4 suit it would 
defendant, who was in possession of the 


- property, to contend that the alleged cón- 
sent decree was not binding on him on 


the ground that it was -delivered by a court 
not competent to deliver it or was obtained 
by fraud or collusion. ‘It would ‘not apply 


toa case where the plaintiff was in posses- , 
aon of the property alleging himself to 
. have ri 


t, title -or interest therein -and 


sought -the cancellation or setting’ aside of 


ALE . 
site party No. 2 was competent to. prove. - 


open ‘to ` thé © l 


decree`on the ground that. 


x 


it was obtained by fraud or collusion on ` 


was delivered by a court having no furis- 
diction to deliver~it. ` 

15. ` The result of this enquiry into 
the various cases referred to above may be 
stated as follows:— 

(1) In each and every case the cause 
of action of the suit shall have to, be strict- 
ly scrutinised to determine whether the 
suit is solely cognizable by a revenue court 
or is impliedly cognizable: by a- revenue 


(2) The pith and substance of the re- 
lief and not its form should be looked into: 
consideration of individual reliefs diva ` 


- from cause of action is wholly irrelevant. 


_(8) (a) If the cause of action is one in 
ch the revenue court can give no re- 


in the civil court. _. ae? 

(b) Where on the basis of a cause of 
action the main -relief is cognizable by a 
the suit would be cogniz- 
able by the revenue court only. The fact 
that ‘the ancillary reliefs claimed are cogniz- 
able by civil court would be immaterial 
for determining the: proper forum for the 


’ (c) Where on the basis of a cause of 
action the main. relief is cognizable by the 


civil court the suit would-be cognizable by, 


the civil court only and the ancillary 


liefs, which could be granted by the Ga 
- nue court may also be granted by the civil 


court. . < 
(4) Where: the plaintiff is a party to a 
document or decree transferring his interest 
in favour of another .and where the trans- 


_ action was said to have been brought about 


by coercion, Per aaa cae undue in- 
fluence or fraud the document or decree 
being voidable could be got cancelled or 
adjudged void without seeking a ‘relief for 
a mere declaration of title and the ‘suit 


Ta 
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would be cognizable’ by a civil court inas- 


much as the document or the decree in 
question would remain ` binding on ‘the 
party concerned as long as the same is not 
set aside because the title which had pas-. 
sed from the plaintiff to the defendant in 


ance thereof would continue to vest | 


in the defendants as long as the sale deed 
is not cancelled or the decree is not ad- 
“judged void. 


` (5) To have the 


document adjudged 
void or voidable is 


rovided under Section 
elief Act and cannot 


tion. 

(6) If the document which ’was sought 
to be cancelled was a document void ab 
initio, for instance if it had been executed 
by the plaintiff while be was a minor, it 
would not be apie to avoid it and’ 
the plaintiff could merely by proving that 
it was a void document get declaration of 
his right to the property or even possession 
without cancellation thereof. In that event 
the revenue court after coming to the con- 
clusion that the document was completely 
void and ineffectual to pass title to the 
transferee could grant a declaration or 
could decree possession in favour of the 
plaintiff but in those cases where avoid- 
ance of a document is necessary the posi- 
tion is different, f 

Where the consent decree, to, 
which the plaintiff was a party, was aleg- 
ed to be void on the ground that the con- 
sent was obtained by coercion, undue in- 
fluence or fraud the decree was voidable 
and the cancellation of the same woul 
therefore, be a condition precedent before 
any relief could-be granted in the suit to 
the plaintiff. In that event the main relief 

uld be cancellation of the decree and 
the relief of possession would be merely 
consequential relief and the suit would lie 
in the civil court. 

(8) If the plaintiff was not a party to 
the consent decree but was out of posses- 
sion of the property in question the relief 
for possession would be granted only by 
the revenue court and the relief for decla- 
ration that the decree was not binding on 
him would be merely an ancillary relief 
which could also be granted by the reve- 
nue court. - 


16. In the light of these concln- 
sions I have to examine how the present 
case stands. In the instant case the plain- 
tiff has alleged that she was thesirdar of 
the land in question and was in possession 
of the same. The defendant had no right, 
title or interest in the said land. She had 
no knowledge of the institution of the 
suit in the court of the Judicial Officer 
under Section 209 of Act No. 1 of 1959. 
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No summons were served on her. She 
did not en 
any counsel to appear on her behalf in 
the court and file the compromise petition. 
She never consented .to the terms of the 
compromise and the decree was not bind- 
ing. on her but ‘as the defendant was ty- 
ing to interfere with “her possession on the 
basis of the alleged consent decree, which 
was casting a cloud on her title to the 
land, it had become necessary to have the 
said decree adjudged void, The appel- 
late Court below ound as a matter of 
fact that she had not engaged Sri Shaukat 
Husain as a counsel in the case and had 
not authorised him to file and verify a 


of October, 1964 and if she had not insti- 
tuted the suit for having the said consent 
decree adfudged void within a period of 
three years from the date of knowledge and 
allowed the decree to exist she would have 
been faced with serious difficulties inas- 
much as the consent. decree which was 
obviously delivered by a court competent 
to deliver it would always have come in 
her way and would operate as estoppel 
against her. It was, therefore argent | 
for her to have the decree adjudged voi 

As she was in possession of the property 
no other relief was necessary to be sought. 
Declaration of her title was in these cir- 
cumstances not a substantial and alterna- 
tive relief. The main relief in the circum- 
stances of the case which could be sought 
by her was the relief for adjudging e 
consent decree void. Such a relief could 
be granted by the civil court only. The 
pith and substance of the allegations made 


in the Po and the cause of action dis- 
closed therein made the suit cognizable 
by the civil court only. my 


for the reasons stated above the suit was 
cognizable hy the civil court. 

17. o other point was urged by 
the learned counsel for the appellant, 


18. In the result the a 
and is accordingly dismissed with costs. 
Appeal dismissed. 
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ge any counsel nor authorised 


it wasl : 


` 


0. 23, . 
oath is 
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A decree passed in a suit decided on 
Special oath administered in pursuance 

an agreement thereto between the parties 
is a consent decree and as such is not ap- 
ealable as provided in S. 96 (8). 
929 Oudh 451 and AIR 1940 All 190 
and AIR 1926 AIl 90 and AIR 1982 PC 


251, Followed; AIR 1961 Madh Pra 108 
Dissented from. . (Para 4) 
Cases Referred: Chronological Paras 
i966 All LJ 1004 = 1966 WR 


(HC) 641, Mst, Su v. Kali Ram 7 
AIR 1961 Madh Pra 108 = 1961 Jab 

L] 158, Ratan Lal Sali . d 
Nathu Lal Pankarjfi Namdeo 6 
AIR 1940 All 190 = 1940 AN LJ 

88, Banwari Lal v. Ram al å 0 š 
AIR 1932 PC 251 = 37 Cal WN 
© 184, Zahirul Said Alvi v. Lachhmi 


771, Bashir Ahmed v. Sadiq Ali 5 


Ballabh Das v. Sri Kishen 5 

Sankatha Rai, for Appellant; Sidhe- 
shwari Prasad, for Respondent. 

JUDGMENT :— The facts giving rise 
to this appeal are as follows:— 

The defendant-appellant executed an 
ee dated 4-8-1960 in favour of the 
plaintiff-respondent to sell a house, some 
trees, a bamboo ‘clump and eight agricultu- 
ral plots for an amount of Rs. 2000/-. 
. Before the “sale deed could be executed. 
the village where the agricultural plots 
were situated came under consolidation 

eration. In consolidation proceedings 

e valuation of the plots of defendant- 
appellants was prep and according to 

t valuation he was allotted three differ- 
ent chaks of the same valuation. One of 
the chaks which the defendant-appellant 
got was 2 bigha 3 biswas and 11 dhoors 
in area and it also included one of the 
plots about which the agreement for sale 
had been executed. The  plaintiff-respon- 
dent then filed a suit for specific perform- 
ance of the contract. 

2. The defendant contested the 
suit and, inter alia, pleaded that the con- 
tract for sale ENE the agricultural 
plots was not capable of being performed 
and therefore the plaintifs suit for speci- 
fic performance of the contract zogarding 
the Sprenlene! plots was liable to be dis- 


The trial Court decreed the plaintiffs 
suit re ing the other properties an 
chak No. 1 consisting of plot No. 185 for 
a consideration of Rs. 1450/-. The suit 
for the specific performance of the contract 
toparding the other agricultural plot was 


dismiss 

3. Being dissatisfied, both the par- 
ties filed ap . The lower appellate 
Court dismissed the appeal fled by the 
defendant-appellant, and by allowing the 
appeal filed 1 by the plaintiff- ndent de- 
creed that suit in its entirety holding that 


after the plaintif had taken 
the trial Court ought to have 


entire suit and the matter as to whether - 


the decree was executable or not was to 
be considered during the _ execution A 
eein Being ` dissatisfied the defendant 
has filed a % 

4, objection was 


this appeal. 

A preliminary 
raised in this appeal that the decree being 
passed on basis of the consent of the par- 
ties it was not appealable, as provided 
under Section 96 (8), C.P.C. 

It therefore, to be seen as to whe- 
ther the decree passed in this case was a 
consent decree, as provided under Section 
96 e) of the Civil Procedure Code. The 
defendant .gave a. statement that in case 


laintif took a special oath of Gànga- 
fali that he was present in the office of the 
Sub-Regi on 38-1965 then the suit 
should decreed. This offer was accept- 


.ed by the plaintiff, and the plaintiff stated 
on oath of Gangajali about the above fact. 
Thus, there was an offer by the defendant 
which was accepted by the plaintiff. This 
amounted to a contract and on the basis 


of this contract, which was based on con- 


sent, the parties were agreed that a decree 
should be peed. 
C.P.C. lays down as to what is a consent 


proved to the satisfaction of the Court that 
a suit has been adjusted wholly or in part 
by any lawful agreement or compromise, 
or the defendant has satisfied’ the plaintiff 
in respect of the whole or any part of the 
claim, the Court shall pass-a decree in 
terms of such agreement or the compro- 
mise. In “the instant case, there was a 
consent decree which has been passed on 
a compromise based on an agreement of- 
fered by one party and accepted by the 
other party. It has, therefore, to be seen 
as to whether the agreement was a legal 
one. I do not think that there was any 
illegality in the acceptance ` of the offer 
and, therefore, the trial Court had to. 
a ree in terms of the cial oath faker 
by the plaintiff. As the plaintiff had taken 

ecial oath, as desired by the defendant, 
AA a suit had to be decreed in 


5. In this connection my attention 
was drawn to certain decisions . of this 
court and other High Courts. The learn- 
ed counsel for the respondent relied on a 
decision of the Oudh Chief Court in Bashir 
Ahmed v. Sadiq Ali, ATR 1929 Oudh 451. 

this case it was laid down that if the 
parties gave their consent to the Court as 
to the procedure which the Court was to 
adopt in the matter of coming to a deci- 
sion on the merits of the case and they 
also give their consent that such a deci- 
sion would be binding on them, the deci- 
sion would be final and would not be ap- 
pealable, and Section 22 of the Contract 
Act did not apply to such a case. In thig 
reported case the parties agreed that the 
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Court should decide the point on the basis 
of certain documents which the parties fil- 
- ed and the court decided that case ac- 
cordingly holding that this was a consent 
decree which was not appealable. 

In Banwari Lal v. Ram Cop AIR 
1940 All 190 an offer was made one 
of the parties that if the other party, who 
was alleged to be congenitally deaf and 
dumb, spoke before the court and heard any- 
thing said by the court, his suit for imherit- 
ance should be decreed. This offer had 
been accepted by the defendant and the 
suit was accordingly decr because the 
alleged deaf and dumb defendant was able 
to hear things and to speak a little. It was, 
therefore, held that it amounted to a con- 
sent decree, 


The other case is of Ballabh Das v. 
Sri Kishen, AIR 1926 All 90. In _ this 
case also the parties agreed that the court 
should decide the case on the documents 
produced by the parties. Acting on this 
agreement, the court decided the case. It 
was held to be a consent decree and as 
such it was not appealable. Similar view 
was taken in i Said Alvi v. Lachhmi 
Narayan, AIR 1982 PC 251. In this case 
also the decree was held to be a consent 
decree and, as such, it was held that it 
was not appealable. 


6. As against this, the learned 
counsel for the appellant relied on a deci- 
sion of the Madhya Pradesh High Court 
in Ratan Lal Saligram v. Nathu Pan- 
karji Namdeo, AIR 1961 Madh Pra 108. 
In this case it was held that when a suit 
was decided on special oath, which was 
administered in pursuance of an agreement 
of the parties, the decree passed on such 
evidence could not be said to be a consent 
decree and an appeal lay from such a de- 
cree. This Madhya Pradesh case was de- 
cided by a Single Judge, whereas Banwari 
Lal’s case (supra) was decided by a Divi- 
sion Bench and Ballabh Das’s case was 
decided by a Single Judge of this- Court. 
I would prefer to follow the reasoning 
given in the aforesaid two cases of this 
Court in preference to the reasoning given 
in Ratan Lal’s case. I, therefore, held 
that it was a consent decree. 


7. The learned counsel for _ the 
appellant next contended that .even if it 
was a consent decree the court which 
ower to see whe- 
had been legally 
passed. This argument is based on the 
point that the eight Pes which were also 
the subject-matter of the agreement, ` had 
been the subject-matter of consolidation 
operation and in the. consolidation proceed- 
ings, after fixation of the valuation, the 
daadaa had been allotted a chak con- 
sisting mostly of the plots other than those 
about which the agreement of sale was 
made. The. contention >of the learned 
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counsel for the appellant was that the 
agreement of sale, as it stood, was not 
legal and all that could be said in 
connection was that due to subsequent 
happenings the plots about which the 
agreement of sale was executed were allot- 
ted to the chak of other tenure holders 
and the defendant had been allotted differ- 
ent plots in his chak. In this connection, 
i was placed on a Single Judge 
decision of this Court in Mst. Sugna v. 
Kali Ram, 1966 All LJ 1004 where it was 
held that after consolidation pon 
the defendant having got other plots 
lieu of the plots which were the subject- 
matter of the agreement, the agreement 
became void as enumerated in Section 
168-A of the U. P. Zamindari Abolition 
and Land Reforms Act. This reported 
case is distinguishable on facts from the 
ent case. In this reported case the 
e-notification under Section 52 of the 
U. P. Consolidation of Holdings Act had 
been made. and the consolidation proceed- 
ings had become final. In the present 
ease, the consolidation poea have 
not become final nor the denotification 
under Section 52 of the Act has yet been 
made and, therefore, this decision would 
not epply to the facts of the present case. 


therefore, can- 
On the other 
consent decree 


8. The agreemen 
not be said to be ille 
hand, the decree pong a 
and as I have already held that an appeal 
does not lie against such a decree, the 
appeal has to be dismissed as being with- 
out moen In this view of the mat- 
ter, I think that it is not necessary to enter- 
tain the appeal for any other purpose be- 
cause if the appeal is without jurisdiction 
the decree, may it be legal or ilegal, this 
qoreion cannot be ‘agitated. Besides this, 

e question of executability of the decree 
can very well be gone into in execution 
proces as has been remarked by the 
ower appellate Court. In this view of 
the matter, it cannot be said that the de- 
cree is void or illegal 


9. Reliance was also placed on 
Section 12 of the Specific Relief Act and 
it was contended that if a part of the con- 
tract was incapable of being enforced then 
the contract was not legally enforceable. 

is question too cannot be agitated in 
this appeal, which is without jurisdiction. 
The other point raised was that there could 
be no sale of sirdari rights. This point 
too cannot be agitated, in this appeal 
which is without jurisdiction. 

10. In the result the appeal fails. 
It is hereby dismissed with costs. The 
stay order is discharged. 

Appeal held not maintainable. 


— | 
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2 Sri Ram Prasad, Applicant v. The 

ame Bank of Bikaner others, Respon- 


Civil Revn, Nos. , 1580 and 1762 of- 


1967, D/- 21-3-1972,. against ` order of 
. M. Srivastava, Civil, J., Rae Bareli 
/- 28-9-1967. © 3 


(A) C. BP. C, Order 22, Rule 4 — 


Death of defendant — Some of heirs al- 
ready on- record. — Effect. l 
When there are several legal represen- 


tatives it is sufficient if at least one of 
them is impleaded under Order 22, Rule 4. 
If a bona fide application within time for 
’ substitution of some of the heirs only is 
- sufficient to keep the suit alive, there is 
no reason why the same principle should 
- not hold go in a case where some of 
; the heirs -are already on record. AIR 
- ' 1962 SC 89 and AIR 1966 SC 1427 and 
- ATR 1969 Punj & Har 216, Distingui 

: aes : (Paras 8 & 4) 
-  (B)C. P. C, Order 22, Rule 9 — 
Substitution without setting aside abate- 
ment. à 

; In a case where an applicant applies 
for condoni g the delay and for bringing 
on. record the legal resentatives, a 
rayer for setting aside e abatement is 
Poplicit in the prayer for substitution. 5) 
` ara 


Cases Referred: ‘Paras 


Siz 
AIR 1966 


AIR 1962 SC 89 = (1962) 2 SCR 
~ 686, State of Punjab v. Nathu 
- Ram bz 2 


A. Banerji, for Applicant; M. P. Meb- -- 
i 


rotra, for Respondents. 
_. ORDER:— Plaintiff osite party, 
State Bank of Bikaner had filed a suit on 
4-10-66 against Seth Sriniwas Murarka 
and others for the recove of Rupees 
2,67,147.20 on the basis of a mortgage. 
Sri Ram Prasad, a transferee of some of 
the apts pro was also implead- 
ed as a defendant. Sri Ram Pras 


taken for bringing his legal representatives 
on record in ihe i 


66. On 11-10-66 the plaintif . opposite 
, Bank of Bikaner moved an applica- 
tion under Order 22, Rule 4 and Order 6 


Rule 17, C. P. C, 
EP/EP/C834/72/CWN/MNT 


-Reliance has been placed ‘by 
- of Punjab v. Nathu Ram,. AIR 1962 SC = 
89; Sri Chand v. Jagdish Pershad Kishan © 


filed. 


ALR 
that the sons of Sriniwas Murarka were al- 
ready on record as defendants 2 to 4. It . 
was also prayed that the two daughters, ` 
Smt, Durga Bai and Ram Bai be added as 
legal representatives of the deceased Sri-- 
niwas Murarka. An application under Sec- 
tion 5 of the Limitation Act was .also 
given, The condonation of delay was 
sought on the ground - that. the deponent 
who described himself as Manager of the 
Bank posted at Kanpur and nna pairvi 
on behalf of the plaintiff, or aye er offi- - 
cer of the Bank had no know. edge about - ` 
the death of Sriniwas Murarka before l- 


- 10-66 when the case was listed at Rae 


Barel. The affidavit further showed that 
it was only on 8-10-66 that. the deponent 
who was the pairokar on behalf of. the 
Bank could ascertain the names of the de- 
ceased’s. daughters. The application ` was 


sed. The learned Civil Judge condon- __ 


the delay and allowed the application 
with the direction that the two daughters: 
of the deceased will also be brought on 
record as legal representatives of the de- 
ceased Sriniwas Murarka, -hence this revi- © 
sion. 

2. -. Learned counsel for the appli- 
cant has contended that the suit had 
abated against Sriniwas Murarka when all 
the legal representatives . of the deceased 
were not brought on record ~within the 
rescribed period and no application has 
poen made for sétting aside the abatement. 
him on State 


Chand, AIR 1966 SC 1427 and Swaran 
Singh Puran - Singh v. Ramditta Badhawa 
(dead), AIR 1969 Punj and: Har 216. 


when some of his legal represen- 
tatives i e. the sons were already on re-. 
cord. Under Section 2 (11) C. P. C.: 


representative” means a person 
who in. law represents the estate of a de 
ceased person, and. includes any person who 
intermeddles with the estate of the deceas- 
ed and where a sues or is sued in 
a representative character the person on 
whom the estate devolves on the death- of 
the party so suing or sued.” - - ' 
It cannot be denied that the sons who 
were dy on record were some of the 
Tegal mer eaves of mo ote ed and 
i e appellant thought t ‘repre-|. 
sented the estate of ee @ecoased the. sult 
or the appeal -would not stand abated 
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because some le pe -wero 
pe left to be Pie 

4, It is well settled now that if. 


there are several legal 
is sufficient if at least one of them is im- 
leaded under Order 22, Rule 4, C. P. C. 
f a bona fide application within time made 
for substitution o 

is sufficient to- Beep 

is no reason “Re e 
not hold good -in 


the suit alive, there 
same principle should 
-a case where some o 
the heirs are eady on record. ` More- 
over, as remarked - earlier, an application 
for condoning the delay and bringing on 
record left 
also made on 11-10-68 and the trial Court 

rightly condoned the delay and allow- 
ed the application for substitution. There 
does not appear to be any error much less 
jurisdictional error in the disposal of the 
two applications. 


5. Learned PEE for the ap - 
cant has next contended that the- applica- 
tion purports to be under Order 22, Rule 4 
and not under Order 22, Rule 9, C. P. C: 
and in the absence of a applica ‘for setting 
aside the abatement tis app ication under 
Order 22, Rule 4, C. P. C. was not 
maintainable. The argument of the learn- 
counsel for the applicant is fallacious. 
If there had nm no abatement there 
could be no question of setting aside the 
abatement. Moreover, in a case where 
an applicant applies for cone the de- 
lay and for bringing on record the le 


representatives, ` a praya of setting aside - 


the abatement is implicit in the prayer for 


substitution. 

it has been contended 
that the epplcti ion purports to have been | 
given on of the State Bank of Bika- 


ner and Jaipur when the suit is only on 
_ behalf of the State Bank of Bikaner. In 
the Rejoinder-Affidavit filed by Sri H. R. 
Khanna it has Hig clearly stated that the 
nomenclature of the Bank has been chang- 
ed from State Bank of Bikaner . to the 
State Bank of Bikaner and Jaipur by virtue 
of-a notification dated 8-12-62 made 
under Section 3-A of Central Act 88 of 
1959. The application moved by the State 
Bank of Bikaner as State Bank of Bikaner 
and Jupu does not suffer from any infir- 


mity or illegality. 


7. therefore, Ta no 


force and is Ti accord Er 
costs. The suit a a Ee 
1956. The office hasi retum the record of 
= suit forthwith to ue oo Court who 
directed to dispose e suit expedi- 
Sowsly: The stay order shall stand vacat- 


Revision dismissed, 


febecnnerncmneneenenentienetty = 


Jhural Lal. v. Mohin’ Das (Srivastava J.) © 


‘representatives, it. 


some of the heirs only ` 


over legal representatives was- 


[Pr. 1] All. 457 l 
AIR 1972 ALLAHABAD 457 (V 59 C 128) 
7 i K. N.. SRIVASTAVA, J. 
urai Lal, Appellant 
Bose, ror a ee 
‘Ex Appeal No. 1097 of 1968, 
D/- OS Oe against decree of Bhartesh. 
31868 Jain, Civil J., Allahabad, D/- 25- 
Contract “Act (1872), S. 74 — Default 
clause in compromise decree whether penal. 
Se ee ee 
clause the first fact which should weigh 
is whether the decree-holder is claiming 
something: more than what he claims in 
the suit or he. in the execution by 
way of epee only that much of the just 
claim which he is entitled to. The 
second i A should be as to whe- 
a the just part of the claim is conced- 
the de raant judement-debtor in 
complying wit mit aod Aes 
a c 
Drd factor should be Pare whether the 
judgment-debtor failed to comply with the 
terms of the compromise without- any just 
and proper cause so as to disentitle lim 
to the concession allowed to him by the 
decree-holder. under the compromise. 


(Para 5) 

Thus in a caso where only a part o 
the prima facie just claim is given up or 
conceded by the plaintiff decree-holder in 
consideration of a certain condition and 


_a failure to comp. a with that condition by 


the defendant judgment debtor the claim 
of the plaintiff would stand decreed in toto 
by virtue of the default one | it oe 
be said that the clause. is 
nothing is demanded from >F He peers 
aa by way of pee Case Law dis- 
aras 7, 12 & 17) 
ig Referred t Chronological Paras 
1969 All LJ 279; Krishna Kant Misra 
v. Lalit Mohan Sharma 18 


ATR 1969 Pat 85, Ramayan Dubey v. 


Chitradeo Rai 16 
AIR 1963 SC 1405 = (1964) 1 SCR 
ote Fateh Chand v. Balkishan 


Das 
ATR 1933 AN 252 = 1988 All LJ 
182 EP), Mohiuddin v. Mt. Kash- 


miro 
AIR 1933 Oudh 291 = 10 Oudh 


WN Ea Munshi Lal v. Ahmad 


Mirza B a 10, 11 
an 1926 278 = 24 All LJ 210, 
Kishen Prasad v. Kunj Behari 

15 


Pa 
1913 AC 319 = 108 LT 808. Jobn 
H. er v. British Columbia 
Onhan svg ch cha 
in aben, Prakash, 
Gupta, ha Appellant; K. C. Agrawal, for 
Respondent. 
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JUDGMENT:— This an Execution 
ates Appeal arising out of the following 
c 


EP/EP/O830/12/GWN/HGP 


458 A. [Prs. 1-7] 


The decree-holder respondents . filed a 
suit for ejectment and arrears of rent 
against the judgment-debtor appellant. They 
prayed for ejectment of the judgment-deb- 
tor appellant from three portions of land. 
Over one portion a Gumti stood, and the 
other two ‘portions were open pieces of 
land. The suit resulted in a compromise 
decree. By this compromise decree, the 
defendant was allowed to pay all the ar- 
rears of rent within a period of three 
months. He was also to ‘give possession 
of the two vacant pieces of lands within 
a month. The defendant judgment-debtor 
was allowed to remain tenant of the Gumti. 
But, if the first two conditions were not 
satisfied within the time stipulated- in 
each of them, the whole decree was to be 


executed with costs, including that por- 
tion over which the defendant-appellant 
was allowed to remain as terant. i 


2. According to the decree-holder 
respondents, the appellant made defaults 
in the first two conditions and, therefore, 
the decree was executed for all the reliefs 
contained in the plaint, as stipulated in the 
compromise decree. The appellant, inter 
alia, pleaded that there was a renovation 
of contract’ in so far as the decree-holders 
accepted the rent of subsequent periods 
and, therefore, the decree was not execut- 
able. The second ground was that the de- 
fault clause was a clause, as provid- 
ed under Section 74 of the Indian Contract 
Act The third ground was that the de- 
cree was a nullity, The fourth ground was 
that the decree has been y satisfied. 
These objections did not find favour with 
the executing Court and the ee hea fil- 
ed by the judgment-debtor appellant under 
Section 47, C was dismissed. 


* . > 


ing dissatisfied the judgment-debtor appel- 
lant filed an ap The lower a 
Court agreed wi e exe- 


the ENE of 
cuting Court and dismiss the ap 
Hence, this execution second appeal. 
3. It was strenuously argued that 
the default clause being was nol 
orceable, as provided under Section 74 
of the Indian Contract Act. 


4, In order to appreciate this point 
it has to be seen as to what is the penal 
clause in the Indian Contract Act. Sec- 
tion 74 of the Indian Contract Act speaks 
of a penal contract. In the instant case, 
the penal clause is said to have been con- 
tained in a compromise decree. A com- 
promise decree is essentially based on a 
contract. A of the wordings of 
Section 74 of the Indian Contract Act 
leaves no room for doubt that it 
cover a case where a compromise decree 
is sought to be enforced by way of exe- 
cution. There is preponderance of -autho- 
tities in support o e fact that the pro- 
visions of Section 74 of the Indian Con- 
tract Act apply to a compromise decree as 
well, and, therefore, it is to quote 
authorities on this point. 


- Jhurai Lal v. Mohin Das (Srivastava JJ 


- and the third 


` 


ALR 


5. Coming to the t as to what 
is a penal clause, certain facts have to be 
borne in mind. The first fact w 
should weigh in deciding this question 
would be as to whether the decree-holder 
was claiming something more than what 
he cazac p salt, or he eee n 

e execution Wa penalty only t 
much of the just daim to which he was|- 
entitled to. The second consideration 
should be as to whether the just of 
the claim was conceded by the defendant 
judgment-debtor in ppi with the 
terms of the compromise wi a certain 

eriod. And, the third condition should! : 
as to whether the judgment-debtor failed 
to comply with the tame of the compro- 
mise without any just and proper cause so 
as to disentitle him to the. concession al- 
him by the decree-holder under 

the compromise. i 


© 
fendant-judgment-debtor was his tenant of 
all the three portions of the tenement which 
consisted of two vacant portions ‘of lands, 

ion covered with a Gumti, 
ief sought in the suit was 
for arrears of rent. It cannot.be said that 
the claim put forth by the plaintiff decree- 
holder was- obviously false because any 
claim put forth in a plaint cannot be pre- 
sumed to be false unless it is not proved 
or is disproved. In the instant case, the 
very wordings of the compromise clearly 
indicated ‘that the defendant fudgment-deb- 
tor admitted the ttle of the plaintiff de- 
eree-holders over all the three portions of 
the land and agreed to vacate the two 
vacant pieces of land within one month. 
He also agreed that he was in arrears off 
rent and he consented to pay the same 
within a period of three months. As a 
concession for this, he was allowed to re- 
main as tenant over that portion of the 
land over A sere the coustracton stood, om 
payment of a certain monthly rent. It was, 
therefore, by way of concession that a 
Pe oe Mi a a by the 
plaintif decree-holders ` and the defendant 
judgment-debtor was allowed to remain as 
a tenant of only a portion of the tenement 
in case he agreed to comply with the terms 
of the compromise decree. 


7. In a case where only a part of 
the prima facie just claim is given wp or 
conceded in consideration of a certain 
condition, and .on failure to comply with 
that condition the default clause comes into 
operation, it cannot be said that it is a 
poa clause because nothing is demanded 

m the judgment-debtor b of 
penalty. Had the plaintif - decree-holder 
not conceded a part of the claim for the 
consideration, mentioned in the. compro- 
mise decree, the whole guit of the plaintiff 
was likely to be decreed. In my opinion, 


1972 


the default clause cannot -be said to be. 
a penal clause. 
8. In support of their respective 
contentions, learned counsel for the parties 
i on certain earlier decisions and it 
would be in the fitness of things to dis- 
cuss them here to find out.as to how far 
these decisions support their respective 
contentions, - : 
>- 2. The first’ case relied upon by 
the learned counsel for the a t was 
decision of is Court in 
1988 All 252 (FB) Ga a 
: y principle 

which was laid down in this case was Ta 
provisions of Section 74 of the Indian 
Contract Act applied to a compromise de- 


comes within the mischief of the’ penal 
clause was not discussed in this Full Bench 
oase. ; 

10. The other case was a Division 
Bench decision by the Oudh Chief Court 
ia Munshi Lal v. Ahmad Mirza Beg, AIR 
1983 Oudh 291. In this case reliance was 
pa ee ish decision in John H. 

er v. British Columbia Orchard Lands 
Ltd., 1918 AC 819, where there was.a 
clause of forfeiture of: all payments of past 
i ents of purchase money in case of 
default of punctual payment of any one 
instalment. In this case it was held that 


the default clause amounted to . punishment. . 


11. In Munshi Lal’s case, AIR 
1983 Oudh 291, also, the default clause 
amounted to a punishment, and, therefore, 
the following observation was made:— 

f “We should not be understood to say 
that the provision as regards forfeiture was, 
in the case before us, a mild or a reason- 
able penalty. But what we mean to say 
is that reading all the conditions together 
we think that the condition of forfeiture 
carried with it an element of punishment, 
and is therefore taking the transaction as-a 
whole, in the nature of a penalty.” 

12. In the instant case, there was 
no question of any penalty being imposed 
on the defendant judgment-debtor. By 
the default clause all that was agreed was 
that the claim of the plaintif would stand 
decreed in toto, and he concession made 
by the plaintiff decree-holder,, if other con- 
on were not fulfilled, would be deem- 

to 


have been withdrawn. 

1 The next case relied upon by 
the learned counsel for the appellant was 
a decision of this Court in Kri Kant 


Misra v, Lalit Mohan Sharma, 1969 All 
LJ 279. In this case it was observed as 
ow: 


- *A clause would be by way of penal 
if it entitles a party to something which 
he would not have been otherwise entitled 
to at all in the suit.” ~ 


Jhurai Lal v. Mohin Das (Srivastava J.) 


[Prs. 7-16] All. 459 


This observation clearly meang that the 
clause would become penal only when the 
penalty imposed is in excess of the amount 
claimed. ` 


14, ' The Supreme Court in Fateh 
_Chand v.. Balkishan Dass, AIR 1963 SC 
1405, observed as below:— ` 
“Section 74 declares the law as to 
lability upon breach of contract where 
compensation is agreement of the par- 


ties pre-determin or where there is a 
stipulation by way of penalty. But the 
application of the enactment is not res- 
tricted to cases where the aggrieved party 
claims relief as a plaintiff. The section 
does not confer a ial benefit upon 


any party; it merely declares the law that 


` ‘notwithstanding -any-term in the contract 


re-determining damages or ing for 
rfeiture of any property by way of 
penalty, the Court will award to the party 
aggrieved only reasonable compensation not 
ecoa the amount nam 
stipulated. The jurisdiction 
is not determined by the acciden 
cumstance of the piny in default being a 
plaintif or a defendant in a suit. Use 
of the expression “to receive from the 
party who has broken the contract” does 
not predicate that the jurisdiction of the 
. Court to adjust amounts which have been 
paid by the-party in default cannot be 
exercised in dealing with the claim of the 
Party .complaining of breach 
e Court has to adjudge in every case 
reasonable compensation to which the 
intiff is entitled from the defendant on 


each of the contract. Such - compensa- 
Hon has A be ascertained having regard to 
e conditions existing on the date of th 
p e 

15. As agai this, the learned 
counsel for the respondent relied upon a 
Division Bench decision of this Court in 
B. Kishen Prasad v. Kunj Behari Lal, AIR 
1926 All 278. The following observation 


were paid’ in time then the plaintiffs agreed 
to give up and relinquish the remaining 
portions of the amount claimed and to ex- 
cuse its aon payman This 
sion which they é to 
no default was made. In the present case 
it cannot be disputed that the default was 
made at least with regard to the second 
_instalment. The clause in the compromise 
decree is not like clauses where a penalty 
is prescribed for default of payment.” 
The facts of this case are almost similar 
to the facts of the present case. 


16. A similar question came up 
for decision in Ramayan Dubey v. Chitra- 


of contract. ` 
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. deo Rai, ATR 1969 Pat 85. The follow- 
ing observation was made in this case:— 
- ey zor ia ha atio ae 
penalty’ as urged on ehalf o e judg- 
P Dea It is to be remembered that 
‘the deé¢ree was passed on_ the basis 
compromise between the parties. The 
judgment-debtors did not’ like 

e. claim which. the decree-holders had 

made in the money suit. They only want- 

ed some concession which the decree- 

holders a to give to them on condi- 

tion that the judgment-debtors paid to them 
as of Rs, 2,000 in full satisfaction of - 
the claim on or before - the 28rd Octo- 
ber, 1958. is was’ undoubtedly a very 
favourable term so ` far as- the judgment- 


State v. Bhola Nath 
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and was not executable. This 


was 


were identifiable at the spot. The decree 
is, therefore, neither a nullity nor it is 
unexecutable, as contended by the learned 
counsel for the. appellant, ; ; 
F There is no evidence -that the 

decree has been satisfied. On the other 
hand; there is ample evidence that the de- 
fendant-appellant made a default in fulfil- 
ment of the conditions of the compromise 
decree within the time stipulated’. therein. 

He was, therefore, liable to be ejected - 
from the entire tenement, that is the two 


debtors were concerned because the sum __yaeant-pieces -of land; as well -as the ‘land ~~ 


of Rs. 2000..was less even “than thé princi- 
‘pal amount which was Rs. 2178/-. In 
other words, what the decree-holders’ had - 
agreed to forgo was not only the entire 
` interest and costs of the suit, but also a 
part- of the principal sum which had been 
‘ advanced under the hand note im suit.” 

17. In the instant case, the com- 
promise decree was decidedly . to the ad- 
vantage of the defendant judgment-debtor 
in so’ far as he ` was allowed to remain a 
tenant of a portion of the tenement on a 
certain monthly rent, provided he compli- 
ed with the conditions of the decree with- 
in the time stipulated therein. It was for 
him to have taken the benefit of this agree- 
ment, In case he made’ a default, he 
could net be permitted to say that the 
clause was a penal clause. As observed 
above, what the decree-holder was to get 
was nothing more than what he would 
have got had the entire suit been decreed, 
rather even less so far as certain amount 
of costs was concerned. In this view of 
the matter, the consensus of opinion of 
this Court. as well as of die oiber High 
Courts is in favour of the view I have 
taken. in this case. / 

18. In the result, the argument of 
the learned counsel for the appellant that 
the default clause was a penal clause and 
as such the’decree was not executable, has 
no force in it. f 


19. The next argument of the 
learned counsel for the appellant was that 
the decree-holder respondent accepted the 
rent for a period subsequent to the period 
of the decree, and, as such, there was a 
renovation of the contract of tenancy. This 
argument too has -no legs to stand. The 
papers on which reliance was placed were 
neither proved nor exhibited in 
They cannot be taken into. consideration at 
this stage in the second appeal. There is, 
Pata. Fine Sae whatsoever t the 

ecree-holder respondents’ accept any 
rent from the plaintiff of a period later than 
‘the ‘period of the decree which amounted 
to renovation of the contract. , 

20. The third point pressed in this 
appeal was that the Epea was a nullity 





on which the Gumti stood. 
22. In the result, thè appeal fails, 
It-is hereby dismissed with costs. The 


stay. is. ; l 
Appeal dismissed, 
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G: C. MATHUR. AND A. K. KIRTY, JJ. 
` The State of Uttar Pradesh, Appellant 
v.: Sri Bhola Nath Srivastava and others, 


Respondents. f 

Special Appeals Nos. 66, 67 and 68 
of 1972, D/- 24-2-1972, from`judgment of 
C. S i in Civil Mise. Writ 


. P. Sin Jo 
2776 of 1971, D/- 241-1972. 
(A) Constitution of “In Art, 16 (JJ 
— “Office under the ee ni Words - 
govern posts of law officers of State in 
High Court — Therefore the Article ap- 
plies to them. (X-Ref:— Manual of Rules 
and Orders - relating to Department of 
Legal Remembrancer to Government, U. P. 
(1942), Notification D/- 29-6- 
1968, Para L (Para 10) 
_ Existence of relationship of client and 
Counsel between the State and- the holders 
of those posts will not méan them not to 
hold an “office”. Relationship of master 
and servant also is not necessary for hold- 
ing an “office”. (Para 6) 
. _ Those posts are subsisting, permanent 
and existing for a long time. Bmg filled 
in by successive holders they are indepen- 
dent of those holders. They are. more. or 
less public posts with definite duties. It is 
uo matter that those duties are similar to 
the normal duties of a counsel towards hig 
client. Thus those posts are “offices.” 
ee "> (Para 8} 
Since the power to appoint for those 
posts, continuance in’ office of. the appoint- 
persons, fixation of their remuneration 
and making payments to them are exclu- 
sively with the Government those posts are 
“offices under the State”. It- follows that 
the Article Applies to them. (Para. 10) 


DP/FP/C333/72/JRM 


No. 


Fon, 
1979 > - 


(B) Manual of Rules and Orders re- 
lating to Department of Legal Remem- 
brancer to Government, -U. P. IV Edn. 
(1942), Notification D/- 29-6-1968, Para IV 
— Appointment of law officers of State in 
High Court — -Non-issue of notice or ad- 
vertisement calling for applications before 

ing the appointments does not violate 
Art. 16 (1) of the Constitution. (X-Ref:— 


Constitution of India, Arts. 14 and 16 (1).). 
Pony & 


AIR 1969 Mys 186 and AIR 1970. 
Her 112 (FB) and AIR 1962 SC 1337, 
Followed; ATR 1961 SC 564 and AIR 1970 


SC 2178, Rel. on; ATR 1962 SC 602 and ` 


. AIR 1968 SC 1942, Referred, (Para 14) 
Article 16 read with ue Be: 
quires same opportunity to_be -provi or 
every eligible person for being considered 
for public employments. It does not how- 
ever stipulate any positive act for the State 
for giving such opportunity. It only prohi- 
bits the State from donr any sg y rule 
or executive action whi will deny such 
rtunity. The State is not required to 
vertise or issue notice for every: public 
appointment, (Paras 1 


continue in legal profession and their rela- 
tionship with the State is still essenti 

that of counsel and client. Therefore ad~ 
vocates making an application to the Gov- 
ernment for the office whether in response 
to an advertisement or notice or otherwise 
will amount to soliciting work which is 
highly unethical and unprofessional. Hence 
issuing of notice or advertisement for those 
appointments is improper and not to issue 
them will not violate Art. 16 (1). ° 
(Para 14) 


(1942), Notification D/- 29-6-1968, Para IV 
i f law officers — Provi- 


India, Art. 14). i i 
The provision merely _ provides 
coaslaton with the Advocate-General 
etc., before making the appointments and 
does not confer any power of appointment. 
Such- power with an inherent guiding prin- 
ciple viz. suitability for the offices is avail- 
able independent of the provision. us 
this provision is not void. (Para 15) 
Cases Referred Chronological Paras 
AIR 1970 SC 694 = (1970) 2 SCR 
835, Smt. Kanta Katruria v. Manak 
Chand Surana 
AIR 1970 SC 2178 = (1970) 3 SCR 
48], Ganga Ram v. Union of India 
1970 All LJ 851 = 1970 All WR. 
(HC) 157, Suresh Prakash Agarwal 
v. State of U. P. : 
‘ATR 1970 Punf & Har 112 = ILR 
(1969) 1 Punj 304 (FB), Kartar 
gh Rai v. State of Punjab 18 


681, S. 
State of Mysore 


12 


f ao Stato v. Bhola- Nath (Mathur J.J 


l4 re 
‘ATR 1962 SC 1887 = (1962) Sup 


18) 


Law officers even after pee - 4948) 24 Tax Cas 190 = 


` [Prs. 1-2] All. 481 


AIR 1968 SC 1942 = (1966) 3 SCR 
.682, B. N. Nagarajan v. State of 


__ Mysore: | 

(1968) Civil Tar No. 1882 of . 
1967, D/-. 15-10-1968 = (1969) 2 

SCR 422, Mahadeo v. Shantibhai 


(1987) W. P. No. 2829 of 1967, 
D/- 8-9-1967 = ILR (1968) 1 All 
ee Raj Kishore- Lal v. State of 


.P, 
AIR 1964 SC 254 = (1964) 4 SCR 
811, Guru Gobinda Basu v. Sankarl 
_ Prasad Ghosal 
ATR 1962 SC 602 = (1962) 3 SCR’ 
187, Krishna Chander Nayar v. Chair- 
man- Central Tractor Organisation 1l 
(1) SCR 988, In the matter of A 
an Advocate 
ATR 1961 SC 564 = (1961) 2 SCR 
931, Gazula Dasaratha Rama Rao v. 
__ State of Andhra Pradesh 7, 12 
AIR 1958 Bom 811 = 55 Bom LR 
823, Dattatraya Motiram More v, 
State of Bombay 
1942 AC 


6 
. 561, Mcmillan v. Guest 8 
(1920) 8 KB 266 = 90 LJKB 41, 

Great Western Rly. Co. v. Bater 8 


Standing Counsel, for ellant; V. K. 
Mehrotra, P. C. Srivastava and V. K. Khan- 
na, for Respondents. 

G. CG. MA a— These thred 

ial appeals have no filed by the 

tate Government against the judgment of 
a learned Single Judge. allowing three writ 
pelr ions All the three writ petitions were 
‘filed by Sri Bhola Nath Srivastava, an 


Advocate of this Court. By one writ peti- 
tion he challenged the appointment of Sri 
Rishi Ram as Government Advocate; by 
the second he challenged the appointment 


of Sri Prem Shankar Gupta as Deputy 
Government Advocate; and by the third he 
challenged the appointments of . Sarvsri 


Girdhar Malaviya, V. P. Goel, T. N. Sinha, 


S. V. Goswami and S. M, Tripathi as Assis- 


tant Government Advocates. The writ 
etitions have been allowed and the noti- 
cations appointing these law officers have 
been quashed on the ground that the a 
pointments were made in violation of the 
provisions of Article’16 (1) of the Consti- 
tution inasmuch as no advertisement or 
notice was issued, before making the ap- 
ointments, inviting applications m eligi- 
le members of the Bar for the appoint- 
ments. 

2, The general instructions relating 
to the appointment and tenure. of law offi- 
cers of the State of U. P. are given in 
Appendix B’ to the Manual of Rules and 
Orders relating to the Department of the 
Legal Remembrancer to Government, U. P. 
(IV Edition, 1942). By a notification dated 
June 29, 1968, a new set of general ins- 
tructions were issued by. the Governor, re- 
placing the existing ones given in appen- 
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dix P. Paraprak I of the general ins- 
` tructions provides: 

_ “Law officers of the State in the High 
Court, namely, Government Advocate, Ad- 
ditional Government Advocate, uty 
Government Advocates and Assistant Gov- 
emment Advocates on the criminal side, 
and ` Chief Standing counsel and Standing 
counsel on the civil side, are le practi- 
toners appointed by the State Government 
to conduct in the High Court such Govern- 
ment litigation as may assigned 
‘either generally or specially 
ment.” : 

Paragraph II lays down that a legal prac- 
titioner to be ehgible for appointment as 
a law officer should have a standing of, at 
least, five years as an Advocate of the High 
Court. Paragraph III states that no age 
limits are prescribed for. appointments of 
law officers but appointments be made 
with due regard to physical fitness. Para- 
graph IV, which is important, reads thus:— 


“The Governor may appoint any quali- 
Offi d, 


to them 
by Govern- 


fied legal prar tinoner as a Law cer an 
before maki any such appointment, he 
may, if he thi fit, take into considera- 


tion the views of the Advocate General or 
of the Chief Justice or any other Judges 
of the High Court or of any Committee 
that the Governor may constitute for the 
popie: All appointments shall be noti- 
ied in the Official Gazette.” 


Paragraph V Pad for the remunera- 
tion etc. of the law officers _ para- 
graph VI for their tenure. — 

3. Sri Rishi Ram was appointed 


Government Advocate for a period of three 
‘years by a notification dated October 30, 
1968. By another notification dat 
November 11, 1971, his term was extend- 
ed by one year. Sri Prem Shanker Gupta 
was appointed Deputy Government Advo- 
cate by a notification dated March 18, 
1971, for a period of three years. e 
five persons named above were appointed 
Assistant Government Advocates by a noti- 
fication dated March 18, 1971, upto Febru- 
ary 28, 1972. Admittedly, no advertise- 
ments or notices, inviting applications for 
these appointments, were issued the 
State vernment. ‘The appointments 
were, however, made by the State Govern- 
meat after consulting the Advocate-Gene- 


4, The petitioner challenged the 
appointments on three grounds, namely, ` 

(i) that they were made in violation 
of Article 16 (1) of the Constitution; 

(ii) that paragraph IV of the general 
instructions, under which the appointments 
were made, offended Article 14 of the 
Constitution; and . 

(iii) that the appointments were made 
mala fide and amounted to nepotism. 
Since the learned Single Judge decided in 

favour of the petitioner on the first ground, 
- did-not go into the other two grounds, 
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LLR 
5. Two points: have been urged 

before us in support of the a : 

(i) That Article 16 (1) is not appli- 

oa to the appointment of law officers; 


(ii) that even if Article 16 (1) is ap- 
licable to such appointments, there has 
esn no contravention of its provisions. 
Article 16 (1) reads thus:— 

“There shall be equality of i 
Dr all citizens in matters relating to R 
ployment or appointment to any otce 
ander the State. 


6. In su rt of the first point, it 
was said that the panel instructions show 


that the appointment of law officers is 
nothing but engaging and retaining the 
a fixed period 


services of an Advocate for 
by the Government for doing its work in 
the High Court. -In essence, the relation- 
ship between the State and the law officers 
is one of client and counsel, law off- 
cer does not hold any office. It is then 
said that the “office” contemplated under 
Article 16 (1) is one in which there is re- 
lationship of master and serant between 
the State and the holder of the office. 
Even if the law officer holds an office, there 
is no relationship of servant and master 
between him and the State and, therefore, 
Article 16 is not applicable to this office. 
Reliance is pinged upon the following ob- 
servations of Chagla, C. J. in Dattatraya 
Motiram, More v. State of Bombay, AIR 


“1958 Bom 811:— 


“The language used in Article 16 (1) 
is_ ‘employment or appointment to any 
office under the State’, and, in our opinion, 
‘appointment’ must be read “ejusdem 
generis’ with “employment. Further, the 
expression ‘under the State’ makes it clear 


that the Peon holding office to which 
Article 16 (1) applies is a person who 
stands to the State as a subordinate would 


to a higher officer, or, in other words, there 
must be a relationship of employer and. 
re between the person holding office 
an e State or, at least, there must be 
an element of subordination to the State 
fi the office contemplated by Article 16 


The question before the Bombay Hi 
Court was whether Article 16 was appli- 
cable to a councillor of a borough munici- 
patity who held an elective office. It was 

eld that a councillor was not “employed 
or appointed to an office under the State.” 
The observations of Chagla, C. J; must be 
read in the context of that case. In onr 
opinion, it is not necessary that the re- 
lationship of master and servant must exist 
in every case between the Government and 
the holder of office in order to attract the 
application of Article 16 (1) to it Even 
with respect to the expression ‘holds an 
office of profit under the Government” 
used in Article 191 (1) (a) of the Consti- 
tution, the Supreme Court observed in 
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Guru Gobinda Basu v. Sankari. Prasad 
Ghosal, AIR 1964 SC 254: 


“We agree with the High Court that, 
for holding an office of profit under the 
Government, one need not be in the ser- 
vice of the Government and there need 
be no relationship of master and servant be- 
tween them.” 


A fortiori, for holding an office under 
the Government such a relationship is not 
nec e o thi that the exs- 
tence of a relationship of client and coun- 
sel between the State and the holder of 
the office does not nec ily mean 
he does not hold an ‘office’ within the 
meaning of Article 16 (1). The Attorney- 
General of India and the Advocate-Gene- 
rals of States hold office under the State 
even though the essential relationship be- 
tween them and the State is one of coun- 
sel and client. 


7. We have then to see what the 
words “office under the State’ mean. In 
Gazula Dasaratha Rama Rao v. State of 
Andhra Pradesh, AIR 1961 SC 564, the 
_ Supreme Court said that 
‘fice under the State’ in Article 16 (1) 
must be given its natural meaning. It was 
observed in this case that the, application 
of Article 16 was not confined to organis- 
ed public services. As to what is an office 
is now settled by two decisions of the 
Supreme Court. In Mahadeo v. Shanti- 
bhai (Civil Appeal No. 1882 of 1967 də- 
cided on 15-10-1968 (SC)), the question 
which arose o o n was vidhi 
a person on the panel of lawyers prepar 
by the Railway Administration Siel an 
“office of fit under the State” and was 
panels from seeking election to the 
Madhya Pradesh Legislative Assembly by 
Article 191 (1) (a). The Supreme Court 
held that such a oon held an office of 
profit and observed: 


“If by ‘office’ is meant the right and 
duty to exercise an employment or a 
position to which certain duties are attach- 
ed as observed by this Court, it is difficult 
to see why the engagement of the appa 
lant in this case under the letter of Febru- 
ary 6, 1962, would not amount to the ap- 

ellant’s holding an office. By the said 


etter he accepted certain obligations and. 


was required to discharge certain duties. 
He was not free to take a brief against the 
Railway Administration. Whether or not 
the Railway Administration thought it pro- 
per to entrust any particular case or litiga- 
tion pending im the court to him, it was 
his duty to watch all cases coming up for 
hearing against the Railway Adminis istra~ 
tion and to give timely intimation of th 
same to the office of the Chief Commercial. 
Superintendent. Even if no instructions 
regarding any particular case were given 
to him, he was expected to appear in court 
and obtain an adjournment. effect, this 
cast a duty on him to appear in court and 
obtain an adjournment so as to protect the 
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the expression . 
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interests of the Railway. The daly and 
obligation was a continuing one so long as 
the railway .did not think it poper to re- 
move his name from the panel of Railway 
as he did not intimate 
to the Railway Admi tion that he de- 
sired to be free from his obligation to ren- 
der service to the Railway. In the ab- 
sence of the above he was bound by the 
terms of the engagement to watch the 
interests of the Railway Administration, 
give them timely intimation of cases in 
which they were involved and on his own 
initiative apply for an adjournment in pro- 
ceedings in which the Railway had made 
no arrangement for representation.” 

8. In Srimati Kanta Kathuria v. 
Manak Chand Surana, AIR 1970 SC 694, 
the question again was whether Srimatl 
Kathuria, an Advocate, who was appoint- 
ed Special Government Pleader by the 
Government, held an office of profit within 
the meaning of Article 191 (1) (a) of the 
Constitution. Certain arbitration cases be- 
tween the State and a private company 
were being conducted by the Government 
Advocate. “The Government Advocate 
needed some one to assist him in these 
cases. Srimati Kathuria was appointed 
Special Government Pleader to conduct the 
cases along with the Goverment Advo- 
cate, The majority of Judges constitutin 
the Bench held that Srimati Kathuria di 
not hold ‘any office’ and, consequently, was 
not disqualified as the holder Eea “office 
of profit”. The majority adopted and cit- 
ed with approval certain tests laid down 
ia English decisions for determining what 
an “office” was. Sikri, J. (as he then manh, 
speaking for the majority, said that the fol- 
lowing definition of the word ‘office’ given 
by Rowlatt, J. m Great Western Rly. Co. 
oe (1920) 8 KB 266 was appropri- 
ate:— 


“Now Beie agn and to my mind 
argued most forcibly, t that shows that 
what those who use the language of the 
Act of 1842 meant, when they spoke of 
an office or an employment, was au office 
or employment which was a subsistin 
permanent, substantive position, which ha 
an existence independent from the person 
who filled it, which went on and was filled 
in succession by successive holders; and 
if you merely had a man who was mnik 
ed on whateyer terms, to do duties whi 
were assigned to him, his employment to 
do those duties did not create an office to 
which those duties were attached. He 
merely was employed to do certain things 
and t is an end of it; and if there was 
no office or employment existing in the 
case as a thing, the so-called office or em- 
ployment was merely an aggregate of the 
activities of the particular man for the 
time being. And I think myself that that 
is sound.” . f 

Sikri J. then observed that the langu- 
age of Rowlatt, J, was accepted as gene- 
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rally suficient Lord Atkin and Lord 
Wright in Memi v. Guest, (1948) 94 
- Tax Cas 190. Lord Atkin observed:— 


. `- “There is -no statutory definition of 
‘office’. Without adopting the sentence as 
a complete definition, one may treat the 
following axpression of Rowlatt, J. ...... 
as a gen sufficient statement of the 
meaning of the word: ‘an o or employ- 
ment which was a subsisting, _ permanent, 
substantive positi which had an exist- 
ence independent the person who filled 
it, which went on and was filled in succes- 
sion by successive. holders? ” : 


Lord Wright observed:— 


tent; its various meanin cover tour 
columns of the New English Dictionary, 
but I take as the most relevant for pur 
poses of this case the following: ‘As posi- 
‘tion or place to which certain duties are 


attached, especially one of a more or less . 


public character’. 
It thus appears that, to be an ‘office’ a 


position or place has to satisfy three tests: 


(i) It must be a’ subsisting, permanent - 


and substantive position; . 
> (ii) it must exist independently of the 
incumbent who occupies it; and - 
`- (iii) it must be a position of a more 
or less public character to which certain 
duties are attached. 


. In Smt. Kathuria’s case, ATR 1970 SC 
694, the majority took the view that the 
first two tests were not satisfied and, there- 
` Srimati Kathuria did not hold an 
ce. The minority spplied the same 
tests but took the view that all the tests 
were satisfied. We think that, in the cases 
before us, the posts of the law officers 
patisfy ail “tha tires tesis, The posts of 
w officers are undoubtedly subsisting, 
pormanont and substantive posts 
ve been existing for a -lon 
continue to do.so even now. _ 
ve in succession by successive 
holders and, therefore, exist independently 
of the persons who hold them. These 
are, more or less, public posts and 
ere are duties attached to them. It is 
fmmaterial -that the duties are of a nature 
which are normally a upon a coun- 
sel in his relation wi his client. In 
Mahadeo’s case, Civil Ap No. 1832 of 
' 1967, D/- 15-10-1968 ( 


time ‘an 
ese 


law- 


was essentially that of counsel and Er 
that they hel 


we think that the posts of the law officers 
clearly ‘offices’. 


9. We may now notice two deci- 
sions of this Court which were- placed be- 
fore us. In Raj Kishore Lal v. State of 
U. P. (Writ Petn. No. 2829 of 1967 decid. 
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“The word ‘office’ is of indefinite con- 


` Court. 


ALR. 
ed on 8-9-1967 (AIL), a Division Bench 
of this Court held that a District Govern- 
ment Counsel did not hold a civil ` post 
under the State as he was not a servant of 
the State and that Article 811 of the- Con- 
stitution was not applicable to him. This 
estion which 
t a post or 


case has no bearing on the « 
arises before us. 


order E 
ponen should be an ‘office’ under the 


tate, it is not necessary that the incum- 
bent -must be a servant of the State. 
Suresh Prakash Agarwal v. State of U. P 
Al- LJ 351, Satish Chandra, J. held 
that a panel lawyer of the State in the 
district courts held an ‘office under the 
State and Article . 16 Y was applicable to 
him. The decision is based upon a. consi- 


. deration of the provisions of the Legal Re- 


membrancer’s Manual and not on the tests 
laid down by the Supreme Court. for 
determining whether a post or position is 
an ‘office’ or not. i i 


10. We have, therefore, come to 


' the conclusion that the posts or positions 


of the law officers in the High Court . are 
‘offices’. Since the appointments and con- 
tinuance in office of the persons appointed 
to the offices rests solely with the Govern- 
ment and their remuneration is fixed and 
paid- by the Government, they are ‘offices 
under the State’) Appointments to’ these 
offices are covered by -Article 16 (1). The 
first point raised on behalf of the -appel- 
lant is thus without any substance. 


` L. The next point that has to be 
considered is whether:the appointment of 
the law officers by the Government with- 
out- first issuing. an advertisement or a 
notice inviting applications for the posts 
violated the provisions of Article 16 (1). 
In this connection, ; 
relied upon two decisions of the Supreme 

Krishan Chander Nayar v. 


Chairman, Central Tractor Organan 
o 


. AIR 1962 SC 602, after the termination 


the services of the petitionėr, a 
imposed by the Government. against his 
employment under the Government. The 
Supreme Court held: > 
“TIt is clear, therefore, that the peti- 
toner has been deprived of his constitu- 
tional right of ity of opportunity in 
matters of employment or appointment to 
any office under the State, contained in 
Art. 16 (1) .of the Constitution. So long 
as the ban subsists, any application made 
by the petitioner: . for employment under 
the State is bound to-be treated as waste- 
ae The fundamental right guaranteéd 
the Constitution is not only to make 
an application for a post under the .Govern- 
ment -but the further right to be consider- 
ed on merits for the post for which an 
epplication has been- made. Of course, 
e right does not extend to being. actually 


was 


appointed to the post for which an app 
oe rae L made. The Ta i 
complai of apparently is against his 
being considered on merits.. It is a ban. 


Tn: 


li- . 
n 


the petitioners have . 
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which deprives him of that guaranteed 
right. The inference is clear that the peti- 
tioner has not been fairly treated.” 


In B. N. Nagarajan v. State of My- 
gore, AIR 1968 SC 1942, it was urged that, 
if the Government was held to have power 
to make appointments and lay down con- 
di of service without making rules 
uda oe ak Ae i and 16 
wo e breach epellin conten- 
Hon, the Supreme Court seid: fs 


“If the Government advertises the ap- 
pointments and the conditions service 
of thé appointments and makes a_ selection 
after advertisement, there would be no 
breach of Article 15 or Article 16 of the 
Constitution, because everybody, who is 
eligible in view of the conditions of ser- 
vice, would be entitled to be considered by 
the State.” 


On the basis of these decisions, the 
Jearned Single Judge held that the. issuing 
of an advertisement or notice was neces- 


that equality of o 

Article 16 (1) can only be afforded by 
lishing an advertisement or issumg a 
notice. 
Oe cele: ee cay of nee 
of the a t ity of oppor- 

ty F Article 16 (1) means that 
there should be the same or similar OT- 
article forbids is discrimination against any 
citizen in the matter of public employ- 
ment. This contention is justifed. In AIR 
ae SC 564 (supra), the Supreme Court 





Tt would thus a that, Article 14 
arantees the gen right o ity; 
Redes 15 and 16 are instances of the 


game right in favour of citizens in some 
special circumstances. Article 15 is more 
general than Article 16, the latter being 
confined to matters relating to employ- 
ment or appointment to any office under 
the State.” 


l in Ganga Ram v. Union of India, 
again, 1970 SC. 2178, the Supreme Court 
observed:— ; 


“The right of equality is guaranteed 
Articles 14 to 16 of our Constitution. 
e petitioners rely on Arts. 14 and 16 
‘(1). Article 14 is an injunction to both 
the legislative and the executive o of 
the State and other subordinate authorities 
not to deny to any person epel before 
the law or the equal protection of the laws. 
‘Article 16 is only an instance of the gene- 
ral rule of ity laid in Art, 14. Sub- 
Article (1) o at 16 ala! to ey 
citizen equality of oppo in matters 
of public employment, thereby serving to 
give effect to the equality before the law 
guaranteed by Art. 147 
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That being so, it is legitimate to read 
Articles 14 and 16 together. Such a read- 


ing shows that Article 16 (1) lays down 
that no citizen shall be discriminated 
against in the matter of public employ- 
et Le., such employments must be open 
is gizena are oe T prevent the 
tate m prescribing eligibili ifica- 
tions or from making ee and ra- 
tional classifications. The method of em- 


not, 
must be such that every eligible person has 
the same opportunity of being considered 
for the office. In this sense, the petitioner 
and every other eligible Advocate had the 
same or similar ortunity of being ap- 
ponid to the offices of the law officers. 

either by any rule nor by any executive 
action was the petitioner or any other Ad- 
vocate excluded from ideration for the 
appointment to these offices. 


13, Articles 14 and 16 (1) do not 
require any positive act on the part of the 
State to give equal opportunity to all citi- 
zens; they only pow it the State fom 
doing anything, whether by making a rule 
or executive action, which would deny 

opportunity to all citizens. It is 
not neoon that the State must, in every 
case of public employment, issue an adver- 
tisement or noti 
In S. 
v. State of Mysore, AIR 1969 M 
Division Bench of the Mysore 

“Nevertheless, it does not follow that 
omission to advertise posts for which a 
pointments are to be made, necessarily 
results in infringement of Article 16 of the 
Constitution. Such omission may amount 
to violation of Art. 16 in certain circnm- 
hile in certain other circumstan- 


inviting applications for 
T. Venkataiah Thimmaiah 


186, a 
gh Court 


In Kartar Singh Rai v. State of Punjab, 
AIR 1970 Punj & Har 112 (FB), Sodhi, J. 
observed: — 


“It is a mistaken approach to think 

in case of every appointment or re- 
cruitment to a service or promotion, the 
State should first invite applications.” . 


14, In the appointment of law 
officers, we think that it would not be pro- 
per for the State to issue advertisements 
or notices inviting applications for the 
same. It must be remembered that, even 
after appointment as a law officer, the 
Advocate so appointed continues in the 
legal profession and appears as an Advo- 
cate before the High Court on behalf of 
the State. The relationship between him 
and the State is -still essentially that of 
counsel and client, Therefore, the making 
of an application by an Advocate to the 
Government applying for the office, whe- 
ther in poa to an advertisement or 
notice or otherwise, would amount to soli- 


citing work and would be highly unpro- 
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fessional and unethical. In the matter of 
ʻA an Advocate, AIR 1962 SC 1837, an 
Advocate of the Supreme Court wrote to 
the Government of Maharashtra stating: 
"I would like to place my services at your 
disposal if you so. wish and Ape The 
Supreme Court held that e Advocate 
was guilty of professional misconduct and 
suspended him es practice. 


It is not correct to say that soliciting 
individual or particular briefs alone is un- 
professional and that soliciting a retainer 
in- all briefs from a client is permissible. 
In view of the decision of the Supreme 
Court,: any Advocate, who applies for ap- 
pointment as a law officer, would be com- 
mitting professional misconduct and would 
render himself liable to suspension from 
practice. That is why we think that the 
petitioners complaint that he was denied 
ey of opportunity in the appointment 
of law officers, as no advertisement or 
notice was issued by the Government has 
no validity. The petitioners charge that, 
i malog ag intments, there was a viola- 
tion of e 16 (1) must fail. 


15. The petitioner . also attacked 
the validity of paragraph 4 of the general 
instructions on the ground that it confer- 
red an arbitrary and unguided power on 
the Government and empowered it to pick 
and choose any person arbitrarily for ap- 

ointment as law officer. This paragraph 
as been quoted in the earlier part of this 
judgment. We are unable to agree that 
this paragraph confers any arbitrary power 
on the Governor. The power to appoint 
law officers vests in the Governor fide pen: 
dently of paragraph 4. This paragraph 
does not confer the power to appoint law 
officers; it merely provides that, in in 
appointments, the Governor may eoan 
the Advocate-General or the Chief Justice 
or a Judge or any committee constituted 
by him. This paragraph merely provides 
for the consultation with the Advocate- 
General ete. and confers no power of ap- 
poinireni: The guiding principle is in- 
erent in the power of ing such ap- 
pointment, i.e., suitability for the office. 
In the present cases, the appointments 
were made after consultation with the Ad- 
vocate-General. The Advocate-General is 
the leader of the Bar in the State, and ex- 
officio member of the Bar Council and can 
reasonabl be expected to recommend 
names of competent and dependable Advo- 
cates to whom Government-can entrust its 
work with confidence. We are unable to 
agree that pussy 4.of the general in- 
structions is void, 


16. In the writ petitions, allega- 
tions have been made against the previous 
Chief Minister and against the Law Minis- 
ter that they. are persons, with. whom 
they were closely connected and related, 
arona to the posts. Allegations have 

o been made against the Advocate-Gene- 


Mahabir Prasad v. 


Peer Bux (FB) ALR. 


ral and the Legal Remembrancer. But 
none of these persons has been impleaded 
as a party in any of the writ petitions, 
The allegations have been denied in the 
counter-affidavits filed on behalf of 
State. On the materials on the record, 
we are unable to hold that the appoint- 
ments or any of them were made mala fide 
or by way of nepotism. 
17, None of the grounds, ai 
which the writ petitions were based, 
been substantiated. The appeals are ac- 
cordingly allo the judgments of the 
learned Single Judge are set aside and the 
three writ petitions are dismissed. Parties 
will bear their own costs of these appeals. 
. Appeals allowed, 
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‘FULL BENCH x 
S. N. DWIVEDL SATISH CHANDRA, 
R. L. GULATI, HARI SWARUP, 
H. N. SETH, GOPI NATH AND 
K. N. SETH, JJ. 
Mahabir Prasad, Applicant v. Peer Bux, 
Opposite Party. ; 


Civil Revn. No. 684 of 1969, D/- 18- 
5-1972, against order of J.-S. Srivastava, 
Insolvency J., Moradabad, D/- 12-2-1969. 

Index Note:— (A) Stamp Act (a 
S. 2 (5) (a) and Sch. I-B (UP), Arts. 5 
15 — Agreement and bond — Construc- 
tion of document for stamp duty — ObH- 
gation to pay aseri contained in penalty 

ause whi would come into - operation 
on breach of principal covenant — Docu- 
ment, held merely an agreement and not 
bond. (X-Ref:— Contract Act (1872), Sec- 
tion 74). (X-Ref:— Limitation Act (1968), 
S. 2 (4) and Arts. 27, 28, 29). (Para 14} 

Brief Note:— (A) Under S. 2 (5) (a) 
the primary or the princip covenant 
ought to be to create an obligation to pay 
easible on the ha 


mone g of the 
specified event. It will not be applicable 
to a transaction where the obligation to 


pay money arises as a consequence of the 
comission of a breach of some other obli- 
gation. It will not apply where the obli- 
gation ‘accrues on the non performance of 
some stated act, because on the non 
formance of the areas act the op z 
tion to money is to become void, no 

mE able. Th j 


become enforcea! e sequence 

events stipulated in clause (a) cannot be. 
reversed in order to bring an instrument 
within its purview. (Para 9 


Thus where the document stated that 
P promised to sell certain quantity of rab 
to M at fixed rate, that P received certam 
amount as an advance, that he will 
rab by certain date, on default of w 
he pay 50% of the profits w 
ara 


damages, 
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Held that the obligation to pay money 
50 per cent of profits) was to arise if P 
efaulted in supplymg the agreed quantity 
of Rab. e term providing for the con- 
sequence of default was not the principal 
covenant between the parties. It was a 
penalty clause which would come into 
operation if the principal 
violated. The intention of the parties was 
not that if the Rab was supplied. the obli- 
gation to pay money would as its conse- 
uence become void; ia that event the ob- 
Hgation would not accrue or arise at all 


Secondly, a bond requi an obliga- 
tión to pay an ascertained sum of money. 
Jn the instant case, 50% of the profits was 
mot an ascertained sum. (Para 11) 


Thirdly, the provisions of S. 74, Con- 
tract Act and of S: 2 (a) and Arts. 27 to 
29 of the Limitation Act (1963) also tend 
to show that the obligation to pay money 
as penalty for breach of a covenant is not 
within the purview of the definition of 
‘bond’ in clause (a) of Section 2 (5), Hence 
the document was not a bond within the 


meanin oo pecuen 2 (5) (a). It was 
char e to duty as an agreement. 
(1878-80 ILR 2 an 654 (FB), - Overruled; 
(1882) ILR 8 Cal 284 -and (1891) ILR 14 
Mad 18, Relied on. (Paras 18, 14) 
Cases Referred: Chronological Paras 
(1987) ILR 12 Luck 181, ‘Sunder 

© Lal v. Gan Singh 16 
AIR 1933 All 2 = 1933 Al L 


182 (FB), Mohiuddin v. Mt. Kash- 

miro Bibi 18 
AIR 1927 Nag 72 = 98 Ind Cas 681, 

Collector of Nimar v.- Lakhmi- 


- chan 16 
‘ATR 1916 Low Bur 100 = 33 Ind ; 
Cas 920, Collector of Rangoon v. 
Maung Aung Ba - 16 
(1909) Ind Čas 293 = 5 LBR 


102 (FB), Yeo Eng, Pwa v. Chetty 


Firm 16 
(1891) ILR 14 Mad 18, Madras Rly. 

Co. v. Rust st 16 
(1887) ILR 9 All 585 = 1887 All l 


WN 190 (FB), In the Matter of 


Gajraj TA 
(1882) ILR 8 Cal 284 = 10 Cal LR 
219, Gisborne and Co. v. Subal m 


Bowri 
(1878-80) ILR 2 All 654 (FB), Refer- 
ence by Bo of Revenue N. W. P. 
1, 4, 15, 16 
S. P. Gupta, for Applicant; Krishna 
Sahai, for Opposite Party. 

SATISH CHANDRA, ee This 
seven Judge Full Bench has been consti- 
tuted to consider the five Judge Full 
Bench decision of this Court in (1878-80) 
ILR 2 All 654 (FB by the 
Board of Revenue, N.W-.P.) 

2. Mahabir Prasad, the applicant 

, Pro 


imade an application under Section 
vincial Insolvency Act, for declaration of 


16 


obligation was: 


. agreed quantity of Rab 


Mahabir Prasad v. Peer Bux (FB) (Satish Chandra J.) [Prs. 1-8] AN. 467 


Peer Bux, opposite party No. 1, as an in- 
solvant. It was alleged that Peer Bux had 

xrowed a sum of Rs. 4,000 from the 
applicant on 17-1-1967. He had agreed 
to supply 50 quintals of Rab at Rs. 80 
er quintal in lieu of the borrowed sum. 
t was also agreed that in case of default 
Peer Bux would pay.to the applicant the 
amount of profits at 50 per cent by way 
of damages. The transaction was evidenc- 
ed by a deed of agreement and a receipt 
both dated 17-1-1967. Peer Bux did not 


supply the Rab as agreed and a sum of 

Rs, 2.000 was due m him. He had 

committed an act of insolvency by trans- 
his property. 


8. On the deed of agreement dat- 
ed 17th January, 19687, being produced in 
Court, Peer Bux filed an objection stating 
that the document was a bond and was 
inadmissible in evidence for lack of suff- 
cient stamp duty. The learned Insolvency 
Jodee upheld the objection. According 
to him the document was a bond. The 
a pirani was directed to make good the 
eħciency in stamp duty and to pay the 
prescribed penalty. Aggrieved, the appli- 
cant came to this Court in revision. 


4. At the hearing of the revision 
reliance was placed upon a 5 Judge Full 
Bench of this 


Court in saree) ILR 2 
All 654 (FB) in support of the view taken 
by the learned Insolvency Judge. On be- 

of the applicant it was urged that this 
Full Bench. decision has been doubted in 
a number of subsequent decisions of this 
as well as other High Courts. The learn- 
ed single Judge hearing the revision felt 
that it -was desirable t the question be 
considered by a larger Bench. His opinion 
was endorsed by a Division Bench. i 

5. The document in question 
states that Peer. Bux promises to sell 50 
quintals of Rab at the rate of Rs. 80 per 
quintal to L. Mahabir Prasad. He has re- 
ceived Rs. 4,000 as an advance towards 
the price. He agrees that he will supply 
the Rab by March, 1967. In case of fe 
faults in making the supply, he will pay 50 
per cent of the profits by way of damages. 
The document was wnattested. 


6. Read as a whole the document 
resents a transaction of an agreement to 

sell Rab and an advance payment of its 
price. One of the terms’ o 


the transac- 
tion was that in default 


of supplying the 
the executant will 
pay damages at the rate of 50 per cent 
of the pro ts. In the document there is no 
express promise to pay back the sum of 
Rs. 4,000 which he had received as the 

vance price, in case the Rab was not 
supplied. 


T: The question is whether this 
document is a bond or merely an agree- 
ment, within meaning of the Stamp Act. 

8. Section 2 (5) of the Stamp Act 
defines a ‘bond’ to ude— Ž . 


‘N 
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m “(a) Ra oes whereby a peed 
obliges himself to money another, 
on eres that the obligation shall be 
void if a specified act is performed, or is 
not performed, as the case may be; 

(b) any instrument attested by a wit- 
ness and not payable to order or bearer, 
whereby a person obliges himself to pay 
money to another; an 

(c) any instrument so attested, where- 
by a person obliges himself to deliver 
grain, or other agricultural produce to ano- 

er. 


9. The document before us is un- 
attested. So it is outside the purview _ of 
clauses (b) and (c). Clause (a) requires 
an obligation to pay money ‘subject to the 
condition that the obligation shall be void 
if a specified act is performed or is not 

rformed. The transaction ought to re- 
te to so conditioned an obligation. The 
rimary or the principal covenant ought to 
fe to aa a obligation a pay moni 
defeasible on the happening of the spe 
led event. Clause (a) will not be applicable 
to a transaction where the obligation to 
money arises as a consequence 

PE ni -of a breach of some other ob- 
ligation. This clause will not apply where 
the obligation accrues on the non-p 
ance of some stated act, because on the 
language of clause (a), on the non-perform- 
ance of the specified act the obligation to 
is to become void, not become 

The sequence of events sti- 
pulated in clause (a) cannot be reversed 
in order to bring an instrument within its 
purview. 

10. In the present case the obliga- 
tion to pay money (in the form of 50 per 
cent of profits) was to arise if Peer Bux 
defaulted in supplying the agreed quantity 
of Rab. The agreement between the par- 
ties was that he will supply the Rab. In 
default he shall be obliged to pay money. 
The term providing for the consequence of 
default was not the principal covenant be- 
tween the parties. It was a penalty clause 
which came into operation if the princi 
obligation was violated. The intention of the 
parties was not that if the Rab was sup- 
plied the obligation to pay money would as 
its consequence become void; in that event 
ee obligation would not accrue or arise at 





Il. A ‘bond’ defined in Section 2 
(5) of the Stamp Act is assessable to duty 
under Article 15 of Schedule I-B of the 
Act. Under it the prescribed stamp duty is 
on a graduated scale ied ae upon the 
amount or value secured. ere the amount 
or value secured does not exceed Rs. 10/- 
the stamp duty is 35 naye oie The duty 
increases with every slab of the amount or 
value secured by the bond, the last slab 
being for every Rs. 500/- or part thereof 
in excess of Rs. 1,000/- the duty is Rupees 
11.25 nP. Read in the light Article 15 


A. LE 
the definition of ‘bond’ in Section 2 (5) must 
mean an obligation to pay an ascertained 
sum of money. The phrase “a person ob- 
liges himself to pay money to another” 
ought to refer to an obligation to pay 4 
stated or ascertained sum of money. The 
obligation in the present case was to pa 
50 per cent of the profits. When the bon 
was executed no fixed amount of money 
could be said to have been agreed as pay- 
able, In sn ceed tas cee nmen in 
question co not eable to 

as a bond under Article is a 


12. Article 15 applies to a bond as 
defined in Section 2 (5) and, inter alia, not 
otherwise being provided for by the Act, 
Article 34 provides for an indemnity bond. 
For it the stamp duty payable is the sama 
as on & security bond under Article 57. Arti- 
cle 57 provides for a security bond execut- 
ed by way of security for the due execu- 
tion of an office, or to account for money 
or other property received by virtue there- 
of, or executed by a surety to secure the 
due performance of a contract or the due 

ischarge of a liability. Obviously it refers 
to a transaction where the cipal en- 
gagement is of the kind mentioned in this 
aoe That apart, ne mode < E 

e pro stamp duty is, under clause (a); 
when the amount secured does not exceed 
Rs. 1,000/- the duty is assessable as in the 
case of a bond under Article 15, for the 
amount secured. Clause (b) provides for 
“any other case” and for it, there is a fixed 
stamp duty. Thus a document of the nature 
of a security bond is assessable to a fixed 
duty, where the amount or the value secured 
is not ascertained. Article 15, however, does 
not provide for a bond where the amount 
or value secured is not ascertained. 


18. The obligation to.pay money in 
the present case is contained in the penal 
clause which comes into operation on brea 
ot the principal covenant to supply the 
Rab. To such a penalty clause Section 74 
of the Contract Act is applicable, Section 74 
provides:— 

“When a contract has been broken if 
a sum is named in the contract as the 
amount to be paid in case of such breach, 
ar if Es contend. contata: any other stipu- 

tion way ot penalty, the party com- 
plaining of the breach is entitled. whether 
or not actual damage or loss is proved to 
have been caused thereby, to receive from 
the who has broken the contract res- 
sonable compensation not exceeding the 
amount so named or, as the case may be 
the penalty stipulated for.” 


Niamatullah, dy in Mohiuddin v. Mt. Kash- 
miro, AIR 1933 All 252 (FB) at p. 255 
“Parties to every contract containing 4 
tion by way of penalty have rights 

and are subject to obligations mentioned in 
Section 74, which are part and parcel of 
every such contract which should be deem- 
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; ed to include a proviso ioperted by Sec- 
tion 74, to the effect that e party com- 
plaining of the breach is entitled to reason- 
able compensation not exceeding the penalty 
but is not entitled to enforce the penalty 
stipulated for in the contract.” 


14, In law the contract in the pre- 
sent: case will be deemed to be that on 
Peer Bux not supplying the a quantity 
of Rab the applicant was entitled to reason- 
able compensation not Seay the stated 
amount namely not exceeding 50 per cent 
of the profits, So construed the transaction 
between the parties provided to the appli- 
cant a remedy way of suing for compen- 
sation for breach of contract. In the case 
of a bond, the remedy is to recover the sum 
named in the bond. If. the bond is condi- 
tioned on the performance of some cove- 
nant, the person recovers the actual dama 
which he could prove that he has sustain 
The point is that in either case, as abi 
C. J., put it in Gisborne and Co. v. Su 
Bowri, (1882) ILR 8 Cal 284 at p. 286, 


“not only is the bond a contract of a 
different form and nature from a covenant 
with a penal clause, but the remedy upon 
it, and the amount recoverable for the 
breach of it, is also different.” 


This is corroborated by the provisions of 
the Limitation Act. Clause (d) of Section 2 
of the Limitation Act, 1963, gives the def- 
nition of ‘bond’ in terms identical with 
clause (a), Section 2 (5) of the Stamp Act. 
Article 27 provides for a suit for compen- 
sation for breach of a promise to do any- 
thing within a specified time, The prescribed 
period of three years begins to run when 
the time specified arrives, Articles 28 and 
29 provide for a suit on a simple bond de- 
aang upon whether a day is specified for 


pona or not. The time of years 
gins to run on the day so specified or the 
date of executing the bond. The position is 


the same under the Limitation Act 1908. It 
ill be seen that the cause of action for 
a suit on a bond accrues on an occasion dif- 
ferent than the cause of action for a suit 
for compensation for breach of a promise. 
This also tends to show that the obligation 
to pay money as penalty for breach of a 
covenant is not within the purview of the 
definition of ‘bond’ in clause (a) of Sec- 
tion 2 (5). In my opinion the document 
fore us was not a bond within meaning of 
Section 2 (5) (a). It was chargeable to duty 


as an agreement. 


15. For the opposite party reliance 
was p upon the Full Bench decision 
of this Court in (1878-80) ILR 2 All 654 
(FB). In that case by the sixth clause of 
the instrument one party to the instrument 
bound itself in the event of any breach on 
the part of that party in the observation or 
performance any of the conditions of the 
instrument, to pay the other atu thereto a 
penalty of Rs. £000/-. Oldfield, J, (Pear- 
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son, Spankle and Straight, IJ. concurring 
observed:— 


“No part of this instrument except 
e six comes within the meaning of a 
bond as defined in the Stamp Act. I look 
on the main clauses as only evidence of a 
contract between contracting parties in res- 
t of the lease or sale of a right of manu- 
cture and vend of spirits, and so far the 
instrument is subject to memp duty as an 
TAREE under Schedule b o. 5 (c).” 
The learned Judge then held: 

“I agree with the Board that the words 
in the definition of bond in the Act ‘on con- 
dition that the obligation shall be void if a 
specified act is pete 
ed, as the case may be’ refer to the obligor, 
and it is the obligor and not the obligee on 
whom the performance or non-performance 
of the specified act is incumbent. Clause six, 


‘however, meets the requirements of the def- 


nition of ‘bond’, the obligors therein bind- 

ing themselves to pay a penalty of Rupees 

5,000 on failure by them to comply with 

the conditions of the contract, and the ins- 

trument will be subject to duty according- 

eee the provisions of Section 7 of the 
t” 


Oldfield, J., construed the definition of 
‘bond’ as if its provisions could be read 
inversely. That course, in my opinion, is not 
legitimate. It is true that the performance 
or non-performance of the specified act is 
incumbent upon the obligor, but the ac- 
crual of the obligation to pay money should 
precede the performance or non-performance 
of the apeciied act. Upma the performance 
or non-performance of the specified act the 
obligation should become void, In the case 
of a penalty clause the position is just the 


reverse. In my opinion, the majority view 
does not, with t, lay down the law 
correctly. Stuart, J, in _ his minority 


opinion held that the sixth clause was not 
a bond but an agreement. 

16. The ratio of the majority opin- 
jon in this case was doubted by another 
Al bee Tb te ans Court ia Ban ILR 9 

e matter of Gajraj Sin 
and also in Sunderlal v. Teka E ah) 
Singh, (1987) ILR 12 Luck 131. The Cal- 
cutta m Court ia the case of Gisborne 
& Co., (1882) ILR 8 Cal 284 differed from 
the majority opinion and agreed with the 
minority view of Stuart, C, J. The Madras, 
Rangoon and Nagpur High Courts have also 
disagreed with the majority view ressed 
in (1878-80) ILR 2 All 664 adras 
Railway Co. v. Rust, (1891) 14 Mad 
18; Yeo Eng. Pwa v. Chetty Firm, (1909) 4 
Ind Cas 298 (Low Bur); Collector of Ran- 
goon v. Maung Sung Da, 33 Ind Cas 920 = 
(AIR 1916 Low ur 100) Collector of 
Nimar v. Lakhmichandsa, AIR 1927 Nag 
72. In my view, the consensus of opinion 
in the country lays down the correct law. 


17. I would hold that the document 
in question before us was not chargeable 
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to duty as a bond but as a simple agree- 
ment. 

18. In the result, the revision suc- 
ceeds and is allowed with costs. The order 
of the learned Insolvency Judge dated 12-2- 
1969 is set aside and it is directed that 
duty and penalty is assessable on the docu- 
ment in question on the basis that it was 
a simple agreement. 

S. N. DWIVEDL J.— 19. I agree. 

R. L. GULATL J..— 20. I agree. 

HARI SWARUP, J:— 21. I agree 


H. N. SETH, J:— 22. I agree. 
GOPI NATH, J.u— 23. I agree. 
K. N. SETH, Ji— 24. I agree 
: Order accordingly. 


AIR 1972 ALLAHABAD -470 (V 59 C 129) 
T. S. MISRA, J. 
Puttoo Lal, Appellant v. Ram Sewak, 
Opposite Party. 
Ex. Second Appeal No. 2855 of 1965, 
D/- 14-7-1972, against decree of R. C. 
oe Addl. Civil J., Mainpuri, D/- 26-4- 


Index Note (A) — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951) 
as amended by Act 87 of 1958), Ss. 176 & 
§2-B — Suit for partition of holding filed 
in Civil Court — Enforcement of Amending 
Act pending suit — Effect of — Civil Court 
held had no jurisdiction to s final decree 
in suit — Validity of such decree passed 
could be challenged.in execution — (X-Ref: 
G) Civil P. C. (1908), Ss, 47 and 54 and 
Order 20, Rule 18 — Gi) U. P. Zamindari 
Abolition and Land Reforms (Amendment) 
‘Act (37 of 1958), Sec. 87 (1)). 

Brief Note (A) — After 


the Amend- 


ment Act 87 of 1958 a suit for partition of- 


holding lies in the Revenue Court, which 
declares the rights of the parties and finally 

itions the holdings or separates the 
therein. In regard to suits for parti- 
tion of holding already pone in the 
Civil Court at the time of the enforcement 
of the Amending Act, the effect of the 
amendment was that the furisdiction of the 
Civil Court was exhausted after the Passing 
of the preliminary decree in the suit, It ha 


no jurisdiction to partition the holding. 
That was a matter ing within the juris- 
diction of the Collector. The final decree 


passed by the Civil Court after the enforce- 
ment of the Amending Act was therefore 
without jurisdiction and a nullity and its 
validity could be challen in execution 


ngs. 1970 All LJ 923, AIR 1970 
C 1475 and AIR 1962 SC 199, Relied on. 
(Paras 2, 4) 


Cases Referred: | Chronological Paras 


‘AIR 1970 SC 1475 = (1971) 1 SCR. 
66, V. D. Mody v. R. A. Rehman 
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Puttoo Lal v. Ram Sewak (T. S. Misra J.J 


_ jection 


ALR 
1970 All LJ 928 = 1970 All WR (HC) 
524, Nathu Singh v. Dular Sin 
AIR 1962 SC 1 = (1909) 2 SCR ` 
747, Hiralal v, Kali Nath 


Mohan Ji Varma, for Appellant. 
JUDGMENT:— This appeal is direct-- 
ed against. the decision of the Additional 
Civil Judge, Mainpuri. The material facts 
for the decision of this a are as fol- 
lows. On 22nd March, 1955 the _ plaintiff 
fled the suit against the defendant and 
Gram Sabha concerned for ition of cer- 
d-under Sec- 


lots of 
d. P. Zamindari Abolition 
and Land Reforms Act in of 
i i i imi decree was 
on 4th W Por 
ots were thereafter prepared e Reve- 
nue Authorities concerned on 16th June, 
1958. Thereatter a final decree was order- - 
ed tọ be drawn up on 19th November, 1959, 
and it was ac drawn up on 10th Feb- 
ruary, 1961. ae rf s 
cution petition for possession and it appears 
that possession was delivered to him in pur- 
suance of the final decree so pass 
An application was thereupon filed 
under’ Section 47, Civil Procedure Code by 
Puttu Lal hogen debba, inter alia, con- 
manng that the final decree passed by the 
Civil Court was a nullity inasmuch as the 
Civil Court had no jurisdiction on 19th 
November, 1959, to pass such a decree in 
e matter. ` 


It was, therefore, pleaded that the dec- 
tee was not executable and possession should 
not have been delivered to the decree-hol- 
ders in ance of such a decree. This ob- 
id not find favour with the Munsif 
who rejected the application under Sec, 47, 
Civil Procedure Code on 30th September, 
1964. The judgment-debtor filed an appeal 
from the gaid order. That appeal was also 
dismissed by the Additional Civil Judge, 
Mainpuri. Aggrieved by the said decision 
the judgment-debtor ka come up to this 
Court in execution second appeal i 


2. The learned Counsel for the a 
pellant argued that in view of the amend- 
ment made in the relevant provisions of the 
U. P. Zamindari Abolition and Land Re- 
forms Act by Act XXXVII of 1958 the Civil 
Court had no jurisdiction to pass the final 
decree in the case and as such the final 


1970 All LJ 923 in which a Division Bench 
of this Court considered the effect of the 
amendments introduced by the aforesaid 
Amendment Act of 1958 upon a suit already 
pending. It was held that in view of the 
amendment introduced by the Amendment: 
Act of 1958 the suit for partition was main- 
tainable in. the Revenue Court and was 
governed entirely by the 
cable to suits tried by the Revenue Courts. 
It was the Revenue Court which would dec- 


ecree-holder filed an-exe- . 
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lare the rights of the several parties, and the 
partition of the holding or separation of the 
shares therein would also effected by 
the Revenue Court. 


-Referring to Section 182-B of the Act 
it was observed that when Section 182 pro- 
vides that the partition of a holding or sepa- 
ration of share shall be made by the Court 
it refers the Court which entertains the suit 
and that is the Revenue Court. Therefore, 
after the Amendment Act of 1958 a suit 
for partition of Bhumidhari holding lies in 
the Revenue Court, which declares the rights 
of the parties and finally partitions the hold- 
ings or separates the s therein. In -re- 

to the cases which were already pend- 
ing at the time of the enforcement of the 
arimen Act it was alneven: that aer 
passing the preliminary decree the jurisdic- 
tion of the Civil Court ` had austed. 
There was nothing in the law to empower 
the Civil Court to partition the holding. 
That was a matter falling entirely within 
the scope of the Collector’s jurisdiction. It 
was also observed that whether the un- 
amended Section 182-B or the amended 
Section 182-B applied it was clear that the 
Civil Court will 


Act, 1958. The Civil Court had, therefore, 
no jurisdiction to the final decree in 
the case. Its furisdiction was exhausted on 
the passing of the peony decree. In 
my opinion the final decree passed by the 
Civil Court in the present case was, there- 
fore, without jurisdiction and a nullity. 


3. It is a settled law that when a 
decree is made by a Court which has no 
inherent jurisdiction to make it, objection 
as to its validity may be raised in an execu- 
tion proceeding if the objection appears on 
the face of the record. (see V. D. Modi v. 
R. A. Rehman, AIR 1970 SC 1475). Com- 
petence of a court to oy a case goes to 
the very root of the jurisdiction, and where 
it is lacking, it is a case of inherent lack of 
jurisdiction. The validity of a decree can 
be challenged in execution proceedings only 

on the ground that the Court which passed 
the decree was lacking in inherent jurisdic- 
tion in the sense that it could not have 
selzin of the case because the subject-matter 
was wholly foreign to its jurisdiction or 
some such other und which could have 
the effect of rendering the Court entirely 
lacking in jurisdiction in respect of the sub- 
ject-matter of the suit or over the parties 
oe gee Hiralal v. Kali Nath, AIR 1962 


4, Applying these principles to the 
facts of the present case we find that on 
19th November, 1959 when the final decree 
was ordered to be drawn up the Civil 
Court did not have the jurisdiction to pass 
such a decree. The validity of the decree 


Hardayal v. Dist. Judge, Jhansi (H. N, Seth J.) 


` ders of the 


[Pr. 1] All. 471 


could, therefore, be challenged in execution 
proceedings in an objection under Sec. 47 
of the Code of Civil Procedure. The Courts 
below were, therefore, not justified in re- 
jecting the objection of the appellant. How- 
ever, in order to ‘do justice in the case it 
would be proper to quash the execution 
proceedin which were based on a 
ecree which was a nullity and direct the 
Trial Court to send the case to the compe- 
tent Revenue Court for pro ing in ac- 
cordance with law. This course appears to 
be quite reasonable as well. 


5. In the circumstances the appeal 
is allowed, the order under appeal 5 set 
aside and the entire p ings subsequent 
to the passing of the preliminary decree 
dated 16th June 1958 are quashed. The 
Trial Court is directed to send the record 
of the case for taking further proceedings 
for partition to the competent Revenue 
Cour as provided by law. No order as to 
costs, 


Appeal allowed. 
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H. N. SETH, J. 


Hardayal, Petitioner v. District Judge, 
Jhansi and others, Respondents. 


Civil Misc. Writ No. 8011 of 1970, 
D/- 24-8-1972. 


Index Note (A) — Forest Act (1927). 
Sec. 6 — Period for ing a claim fixed 
in a proclamation under Sec. 6 cannot be 
equated with the period of limitation under 
Limitation Act and no formal application 
for condonation of delay is aan, 

(Paras 5, 6, 7) 

R. B. Mehrotra, for Petitioner; Stand- 

ing Counsel, for Respondents. 


ORDER:— A notification under Sec- 
tion 4 of the ancien Forest ae oe comer 
tuting certain ying in village 
Tehsil Kalpi as reserved forest was sued 
in September 1954. Petitioner, Harda 


claims that he is Sirdar of certain plots 
covered by the notification. According to 


him no proclamation as required e0- 
tion 6 of the act was published a ae vil- 
lage. Accordingly, he and other tenure hol- 
ge were not aware of the 
proceedings taken under Indian Forest Act. 

ey came to know about these proceed- 
ings towards the end of June, 196%, when 
some employees of the Forest Department 
fixing pillars and demarcating land. 
The peuo and other tenure-holders 
then filed objections, before the Forest Set- 
tlement Officer, claiming interest in various 
plots, on 9th of July, 1962, before issue of 
a notification under Section 20 of the Indian 
Forest Act. The Forest Settlement Officer 
accepted the claim made by the petitioner 
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and directed that his sirdari plots be ex- 
eluded from the reserved forest. 


2. The Divisional Forest Officer 
went up in appeal before the Commissioner 
Jhansi Division. After hearing the parties, 
the Commissioner came to the conclusion 
that the petitioner failed to substantiate his 
claim. Jf at all, it was the Bhudan Samiti, 
which is said to have leased out the plots 
to the petitioner, which could e a claim 
under Section 4/6 of the Indian Forest Act. 
He also held that as the petitioner did not 
file his claim within three months, the limit 
prescribed under Section 6 of the Act, the 
claim was barred by time. In the result he 
allowed the appeal and rejected the claim 
made by the petitioner. 


3. Béing aggrieved by the appellate 
order, the petitioner went up in revision be- 
fore the State Government. Eventually the 

ers were transferred to the District 
ana e, Jhansi, who dismissed the revision 
application. It appears that during the 
course of hearing of the revision applica- 
tion, there was substantial controversy be- 
tween the partles on the question whether 
proclamation as aired Section 6 of 
the Indian Forest Act had published 
in the village. After hearing the parties and 
considering the circumstances o the case, 
learned District Judge came to the conclu- 
sion that the proclamation as uired by 
Section 6 of the Act had been published in 
the village in May 1960 and that the provi- 
sions of that Section had been substantially 
complied with. However, he dismissed the 
revision without going into the merits of 
petitioner's claim as in his opinion the clai 
was barred by time and no prayer for con- 
doning the delay in barng it with the 
Forest Settlement Officer had been made. 

4. By this petition under Article 226 
of the Constitution the petitioner questions 
the validity of the order made by the Dist- 
rict Judge, dismissing his claim on 

und of limitation. ed Counsel for 


be filed, and that this iod cannot ex- 
tended unless an application containing a 
specific prayer for condoning the delay is 
moved and granted. He points out that 
while the proceedings were pending before 
the Forest Settlement Officer, no objection 
was taken by the Divisional Forest Officer 
that petitioner’s claim was time barred. In 
the circumstances, it should be taken that 
the Forest Settlement Officer was satisfied 
that the petitioner had sufficient cause for 
not preferring his claim within the time men- 
tioned in the proclamation. After the Forest 
Settlement Officer had entertained the claim 
and decided it on merits, it was not open to 
the Divisional Forest Officer to raise this 
objection for the first time before the ap- 
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ellate Authority. The learned District 
Fede also err in dismissing the peti- 
tioner’s revision application on the ground 
that the claim was barred by time. 

5. Section 6 of the Forest Act nd- 
where lays down a period of limitation for 
making a claim in respect of land included 
in a notiiesion gual cada Section oH 

e Act. Section c) merely requires tha 
while issuing this proclamation, the Forest 
Settlement Officer shall fx in a 
period of not less than three months from 
the date of such proclamation, requirmg 
ey person claiming any right, to present 
to the Forest Settlement cer a written 
notice ifying or to appear before him 
stating the nature of his rights. According 
to this section the- period within which a 
written notice of a claim or an oral claim 
is to be made, it to be fixed by the Forest 
Settlement Officer and that this period can- 
not be less than three months from the date 
of the proclamation. There is nothing on 
the record of this tion to show what pe- 
tiod was indicated by the Forest Settlement 


It is apparent that the period for making 
a fred in a proclamation issued under 


6. Section 7 of the Act, casts 4 
duty on the Forest Settlement Officer to in- 
vestigate, enquire into, and find out the 
claims of every person as far as possible 
whether or not he has filed a claim within 
the period fixed in the proclamation issued 
under S. 6. This indicates that it is open 
to the Forest Settlement Officer to accept 
the claim to a right in the land whether or 
not the person concerned preferred it 
within the period fixed in the polae 
According to Section 9 of the 

of which no claim 


which no knowledge has peen anire by the 
Enquiry Officer under Section 7, shall be 
extinguished unless - before the notification 
under Section 20 is published, the person 
claiming them satisfies the Settlement’ Off- 
cer that he had sufficient cause for not pre- 
ferring such claim within the period fred 
under Section 6. This section clearly indi- 
cates that the Forest Settlement Officer re- 
tains the jurisdiction to enquire into and 
accept a claim to any right in the land 
sachet to be included in 

served forest, right upto the time a notifi- 
cation under Section 20 is 
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lazy praying for condonation of 
y. 


7. It is significant to note that the 
claim mentioned in Section 6 can be made 
either by way of a notice in writing or 
orally. Section 9 merely provides that if a 
claim ig made beyond the period mentioned 
in the proclamation issued under 
Section 6 it can entertained 
by the Forest Settlement Officer provided 
he is satisfied that there was cient cause 
for not preferring it within the period fixed 
in Section 6. There is no reason to think 
that the claim at the stage of Section 9 
can also not be made in either of the two 
ways. If the Settlement Officer can proceed 
to enquire into an oral claim, there is no 
reason to think that the Legislature con- 
templated that the explanation offered by 
the claimant for not preferring the claim 
within the peri fixed under Section 6 
should be piven by means of a formal 
application tor E the aly in pre- 
ferring it. Provisions of Section - would 
be y counted with if the claimant 
orally lains the reason for his not pre- 
Ferring the claim earlier and the Forest 
Settlement Officer entertains the claim 
after being satisfled by that explanation. 
The law x that this- satisfac- 
ton must be reco in writing. Although 
it would be much better if in such cases, 
the Forest Settlement Officer makes some 
sort of record to indicate that he was so 
satisfied, but if no such record is made 
it would ne Sey mean that the 


claim has entertained without the 
Forest Settlement Officer beln satisfied 
that there was cient cause for not pre- 


Ferring it within the time fixed in the pro- 
clamation issued under Section 6 of the 
Act. Normally, in a case where such a 
claim has been entertained it should be 


presumed that an apur o for the delay 


was given by the c t and the same 
was accep by- the Forest Settlement 
Officer. 


8. A peroral of the order made by 
tho learned District Judge indicates that 
his conclusion that the petitioner did not 
pray for condoning the delay in jprefering 
the claim is based on the fact that there 
is no formal application for condoning the 
delay on the record. As mentioned above 
this is not the correct way of dealing with 
a case of this . All that it requires is 
that the Forest Settlement Officer should 
be satisfied that there was sufficient cause 
for the petitioner for not preferring the 
moar within the period fixed under Sec 


9. estion whether the Forest 
Settlement Officer was so satisfied or not 
is a costae of fact. As stated earlier, 
normally in such cases it should be pre- 
sumed that the Forest Settlement Officer 
entertained the claim after being so satis- 
fied. As there was no dispute before the 
Forest Settlement that in fact there 
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was no sufficient reason for the petitioner 
for not preferring the claim earlier he did 
not consider it necessary to make a record 
of that satisfaction. In case the Divisional 
Forest Officer had raised this question the 
Forest Settlement Officer might have indi- 
cated the reason for his ‘satisfaction in the 
order. Moreover, if this objection had 
been taken by the Divisional Forest OM- 
cer before the Forest Settlement Officer, 
the claimant could have offered an expla- 
nation if the same had not already been 
offered. In the circumstances, I agree 
with the learned counsel for the petitioner 
that the learned Commissioner and the 
District Judge should not have thrown out 
the peame claim on the ground that 
he did not make a prayer for condoning 
the To a preferring the claim. 

e. my opinion im this case, 
before disposing of the revision applica- 
tion, learned District Judge should have 
gone into the merits of petitioners claim. 

Il. In the result the petition is 
allowed. Order of the District Jad e dat 
ed 20th March, 1970 is quash le is 
directed to d with the petitioners revi- 
sion on merits. In the circumstances of 
the case I direct the parties to bear their 


own costs. 
Petition allowed. 
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T. S. MISRA, J. 
Ratan Singh, Applicant v. Musaddi Lal 
and others, Radat. 
20.7.1972, against Order of Govhd Pract 
= a er o 
Addl. Munsif’ Dehradun D/- 3-5-1969. 
Index Note: (A) Civil P. C. (1908), 
Sec, 10 — Stay of suit — Court not to 
impose any condition for granting stay. 
Brief Note: (A) Once the conditions 
mentioned in the section are fulfilled, the 
Court has no discretion in the matter and 
the later suit has to be stayed. It has no 
furisdiction to impose any condition for stay- 
ing the suit. Hence, the order of stay under 
Section 10 im sing the condition on the 
defendant to deposit the arrears of rent 
claimed by the plaintiff in the suit is with- 
out Jaap (Paras 1 and 2) 
Dhruve Narain, for Applicant; A. 
Banerji, for Respondent. i z 
ORDER:— The defendant has filed 
this revision against the order of the Ad-- 
ditional Mi staying the suit subject to 
the condition that the defendant No. 1 
should deposit the arrears of rent claimed. 
It was urged that Section 10, Civil Proce- 
dure Code does not provide for imposition 
of any condition while granting the stay of 
the suit and as such the Court below had 
no jurisdiction to order the applicant to 
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deposit the arrears of rent claimed in the 
suit. There is substance in this argument. 
The provisions of Section 10, Civil Proce- 
dure Code are. explicit and if the conditions 
mentioned therein exist, the Court has not 
to deal with the later suit and shall not pro- 
ceed with the trial thereof. Once those con- 
ditions are fulfilled, the operative part of 
the section Spungen action and the trial 
of the later suit to be stayed, It is not 
thereafter possible for the Court to impose 
any. condition for staying the suit. If: the 
case is cov by Section 10, Civil Proce- 
dure Code, no discretion is left to the Court 
in the matter ordering stay of the trial and 
the Court cannot insist: upon the fulfilment 
of any condition for bringing into effect the 
provisions of Section 10, Civil Procedure 
Code. The operation of the stay cannot be 
made contingent upon fulfilment of any 
other condition which the court thinks to 
impose. 


2. In these circumstances, the order 
of the Court below imposing the condition 
on the defendant No. 1 to deposit the ar- 
rears of rent- claimed by the plaintiff in the 
suit while staying the trial of the suit, was 
without jurisdiction. 

8. In the result, the revision is al 
lowed with costs. The impugned order is 
modified to the extent that the defendant 
No. 1 shall not deposit the arrears of rent 
claimed. The trial of the suit will remain 


stayed as prayed. 
Revision allowed. 
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J. S. TRIVEDI, J. 

Girwar Singh Nirmal, Applicant v. 
Smt. Premavati, Respondent. 

Civil Revn. No, 367 of 1969, D/- 
12-1-1972, against decree of Jagmohanlal, 
Dist. J., Aligarh, D/- 14-1-1969. 

(A) Hindu Marriage Act (1955), S. 19 
— Judge Small Cause Court who enjoys 
special powers by virtue of S. 8 (b) can 
entertain a petition for divorce even if 
‘Item 37 of Sch. II of Provincial Small 
Cause Courts Act (1887) ousts his jurisdic- 
tion in such a matter. (X-Ref:— S. 8 (b).) 
(X-Ref:— Provincial Small Cause Courts 
Act (1887), Sch. II, Item $7). (Para 8) 

(B) Hindu Marriage’ Act (1955), S. 28 
— Appeal against the order of Judge Small 
Cause Court who is a civil court for the 
purposes of the Act is maintainable. 

(Para 8) 

H. P. Varshani, for Applicant; S. J. 
Hyder and V. K. Barman, for Respondent. 
a the (dona of Hs De 
usband agai “judgment o e Di 
trict Judge, Aligarh. The applicant had 
filed an ‘application for divorce under Sec- 
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- conjugal rights, for custody 


ALE 
tion 13 of the Hindu Marriage Act and in 


the alternative for judicial separation on 
of desertion, cruel treatment, 


osite party 
and leading an immoral aa adulterous 
life, Copostie party contested the appli 
cation. e application was i 

the Judge Small Causes Court, as 
and was dismissed. An sae was 
against’ the judgment of the trial Court. 
Learned District aige: converted the 
appeal into revision holding that the appeal 
was not maintainable. Learned District 
Judge, however, disposed of the revision 
on merit and dismissed the revision. Hence 
this revision by the husband. 


2. First contention of the learned 
counsel for the applicant is that the Court 
below was wrong in holding that no gepem 
lay. His contention is that Section of 
the Hindu Marriage Act provides an ap- 
peal from the decree of the trial Court and 
the power of an appeal provided by the 
special Act could not be taken away be- 
cause the decision was given by ‘a Judge 
who was described as Judge Small Causes 
Court. His contention is that in 
apite of a notification under Section 3 (b} 
of the Hindu Marriage Act onirin 
power on the trial Court, the Judge S 
Causes Court had no jurisdiction to decide 
tbe application for divorce, because Arti- 
cle 87 of Schedule I expressly excludes 
the jurisdiction of the Court of Small Caw- 
ses from trying a suit for a divorce. Sec- 
tion 3 (b) ‘of the Hindu Marriage Act de- 
fines “District Court” in these words; 


“District Court means, in any area for 
which there is a City Civil Court, that 
Court, and in any other area the principal 


Civil Court of ‘original geeen 
includes any other Civil Court which may 
be specifed by the State Government, by 


notification in the official gazette, as hav- 
ing jurisdiction in respect of the matters 
dealt within this Act:” ` 

An application for divorce has to be mov- 
ed on a petition under Section 19 before 
District Court on the grounds enumerated 
in Section 18. The State Government 


purposes. It is not disputed that Jud 
Small Causes Court who was rictaally 
a Civil Judge was invested with the. powers 
of District Court also. 


8. Firstly, therefore ‘there is no- 
thing in the Provincial Small Causes Court 
Act that a Judge Small Causes Court can- 
not be invested with the jurisdiction pro- 
vided in Section 3 (b) of the Hindu Marri- 
age Act. Item _ 37 of Schedule If of the 
Provincial Small Causes Courts Act ex- 
cludes the jurisdiction of the Small Causes 
Court in respect of a suit for restitution of 
of a minor or 






contemplated 


3 


suit and 


Merel 

Eiaa as Judge Small Causes Court, his 
order passed in exercise of the special 
jurisdiction Court will not be ineffective 
and without jurisdiction. For the purposes 
of Hindu Marriage Act the Judge Small 
Cause Court was a Civil Court and irres- 
pective of any provision in the Provincial 
Small Causes Courts Act an appeal would 
be maintainable against his order under 
Section 28 of the Hindu Marriage Act. 


o 4 I would have, therefore, allow- 
ed the revision and remanded the appeal 
for disposal by the lower appellate Court 
had lower appellate Court not disposed of 
the revision on merit. From a perusal of 
the judgment of the learned District Judge 
it appears that he heard the parties on 
the Eh dings of fact as well and has confirm- 
ed the finding of the trial Court. I have 
also been en through the record of 
the case and in my opinion the findings 
of both the courts below do not suffer 
from any error of law. I fully agree 
with the finding of the trial Court and of 
the lower appellate Court and am of the 
opinion that the applicant has miserably 
failed to substantiate any points raised by 
him in support of his petition. 

5. This revision, therefore, has no 
force and is accordingly dismissed with 
costs. Ý 


Revision dismissed. 
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G. C. MATHUR AND A K. KIRTY, JJ. 


Fakeer B Appellant v. Smt. Saira 
Begum, Respondent. 

Second Appeal No. 1623 of 1971, D/- 
5-1-1972, against order of R. Singh, 2nd 
Addl. Civil J, Allahabad, D/- 22-4-1965. 


Caste Disabilities Removal Act (1950), 
S. 2 — Scope — Applicability to issues 
of convert — Devolution of property in- 
herited from her Hindu father by convert- 
ed Muslim prior to Hindu Succession Act. 
ana Hindu Succession Act (1956), 
. 14). : 

The Act did not itself et or confer 
any new or statutory right of pro or 
aE juhertaties. It mere ea and 
preserved those rights which existed when 
the Act came into force. 
any inroad into nor has the effect of am- 
ending or altering the personal law of in- 
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heritance to which the convert was amen- 
her conversion. It 


Hindu law into full-or absolute ownership 
as a result or in consequence of the con- 
version of the person concerned to another 
religion. It does no more than prevent 
divestment or deprivation of previously 
acquired or vested rights of property on 
account of apostasy, and secure to the 
convert such legal right to inheritance as 
he or she was possessed of prior to con- 
version, by a legislative mandate that no 
provision for confiscation or forfeiture of 
such rights consequent upon renunciation 
of religion shall be enforced in any Court. 
(Paras 7, 10) 

The Act per se affords protection and 
benefit personally to the convert, outcast 
or the excommunicated person only and 
not to his or her issues. An issue of such 
person, conceived and born subsequently, 
is not a convert, outcast or ex-communi- 


cated person within the meaning of the 
Act. Congenitally, he or she belongs to 
the faith of the parent concerned and is 


governed by the same personal law by 
which such Sahar is then governed. Case 
Law discussed. (Para 7) 

Hence, where a converted Muslim 
prior to Hindu Succession Act inherits pro- 
erty of her Hindu father, she takes a 
imited estate in the property and does not 
become an absolute owner thereof by vir- 
tue of Section 14 of the Hindu Succession 
Act. Therefore on her death the property 
will devolve not on her personal heir but 
will revert to the next heir of her father; 
consequently if she sells the property her 
ersonal heir has no locus standi to resist 


elivery of possession to the vendee. 
f (Paras 10, 11) 
Cases Referred: Chronological Paras 
AIR 1980 PC 251 = 57 Ind App 313, 
Mitar Sen Singh v. Magqbul Hasan 
Khan 8 
ATR 1918 Mad 480 = ILR 40 Mad 
1118, Vaithilinga Odayar v. Ayya- 
thorai Odayar 8 


(1888) ILR 11 All 100 1888 All 
WN 288, Bhagwant Singh v. Kallu 8 


B. C. Saxena, K. P. Baso and K. C. 
Saxena, for Appellant; K. N. Tripathi, for 
Respondent. 


KIRTY, J.:— The suit giving rise to 
this appeal was filed by the respondent for 
ossession of a house and past, pendente 
ite and future mesne profits at the rate 
of Rs. 10 per mensem. The trial Court 
decreed it in toto. e lower appellate 
Court confirmed the decree for possession 
upholding the plaintiffs title, but remand- 

the case to the trial Court for deciding 
the question of mesne profits afresh - after 
framing a specific issue thereon. The de. 
fendant filed an appeal in this Court, regis- 
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tered as F.A.F.O. 287 of 1965, under Sec- 
tion 104 read with Order 43, Rule 1 of 
the Code of Civil Procedure. The appeal 
came up before Verma, J. (as he then was) 
for final hearing. He considered the points 
of law involved in the case to be of suffi- 
cient importance meriting decision by a 
Division Bench and ordered accordingly. 
2. Thereafter the appeal was heard 
. Before them 
a preliminary objection was raised by the 


the Code. Necessary steps in that behalf 
Paving been taken the appellant, the 
appeal w: 


as i as Second Appeal 
No. 1623 of 1971], and bas. thereafter bean 
heard by this Bench. 


3. The plaintifs title and claim 
are founded on a sale deed dated 14-1 
1957 executed in her favour by Smt 
Dhanki, mother of the defendant. She 
pleaded inter alia that she had acquired 
absolute ownership under the sale deed. 
The execution of the sale deed is not deni- 
ed. The question is as to the nature and 
extent of title and right which could be 
and had been conveyed to her by Smt. 
Dhanki, and whether she is entitled to 
recover possession by evicting the defen- 
dant from the house. The sale deed appa- 
rently is a conveyance of absolute title. 


4, The house admittedly was ori- 
ginally owned by one Tirhoo, who died 
some forty or fifty years before the suit 
leaving 
a daughter, Smt. D The widow in- 
herited the house and on her death it de- 
volved on Smt. D i The latter had 
at first been married to a Hindu but sub- 
- sequently she married a Muslim after re- 
nouncing Hindu religion and embracing 
Islam. She inherit the popar after 
her conversion. The defendant, Fakir Bux 
is Smt. Dhanki’s son by her Muslim hus- 
band. He was born in the house and had 
been living therein with his mother since 
then. These in brief are the materi 
- facts, either admitted or proved, which 
are no longer assailable. The pleas of the 
defendant that he has in adverse 
possession of the house for more 
twelve years before the institution of the 
suit and that it is therefore barred by limi- 
tation have been negatived. The se 
lant has not shown that those fin ings 
suffer from any error of law. Eventually, 
the appellant’s possession was merely as a 
licencee of his mother. It is in the con- 
text of these facts and circumstances that 
the appeal has to be decided. 


5. The courts below 
that by virtue of the provisions 


have held 
of the 
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behind a widow, Smt. Binda and. 


A. LR, 


Caste Disabilities Removal Act (XXI of 
1850) Smt. Dhanki in spite of her conver 
sion to Mahomedan religion inherited the 
house as Tirhoo’s daughter and that she 
became its absolute owner under Section 
14 of the Hindu Succession Act (XXX of 
1o50) ien es Act came Re as 
plainti erefore, acquired absolute o 
to the house under the sale deed executed 
by Smt. Dhanki in her favour. The points 
for consideration in the appeal are whether 
the legal questions arising in the case have 
been decided correctly the courts be- 
low and whether the suit could be legally, 
decreed, 


6. Act XXI of 1850 contains ond 
substantive Section, viz. Section 1. The 
preamble forms-an integral prelude to the 
main section. Together they run thus: 


“Whereas it is enacted Section 9, 
Regulation VII, 1832, of the Bengal Code 
that whenever in any civil suit the parties 


to such suit may be of oe a 
sions, when one shall be the 
Hindu and the other of the Muhammadan 
persuasion, or w. one or more of the 
parties to the suit shall not be either of 
the Muhammadan or Hindu ee 
the laws of those religions s not 
permitted to operate to deprive such party 
or parties of any rty to which, but 
for the operation such laws they would 
have been entitled; and whereas it will be 
beneficial to extend the principle of that 
ae ee throughout India; it is enacted 
as follows:— 


1. So much of any law or usage now 
in force within India as inflicts on any 
person forfeiture of rights of property, or 
may be held in any way to impair or 
affect any right of inheritance, by reason 
of his or her renowmcing, or having been 
excluded from the communion of any reli- 
gion, or being deprived of caste, shall 
cease to be in force as law in any court.” 


7. Both the ies agree, and the 

isions of Act of 1850 in that be- 

are also clear, that Smt. Dhanki being 
Tirhoo’s daughter inherited the house in 
the same le capacity and manner as 
she would otherwise have done had she 
not renounced Hindu religion. Ex hypo- 
thesi, she took only a limited estate when 
succeeding as Tirhoo’s daughter, 
though she then was a Muslim. 
the statute in question, she 
would have been wholly excluded from 
inheritance. The Act does not make ar 
inroad into nor has the effect of amend- 
ing or altering the personal law of inherit- 
ance to which the convert was amenable 
prior to his or her conversion. It does 


But for 
undoubtedly 


not contain any provision, express or im- 
plied, enlarging or converting a limited 
estate inherited or inheritable under the 


Hindu law into full or absolute ownership 
as a result or in consequence of the con- 
version of the person concerned to another 
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religion. It does no more than prevent 
divestment or deprivation of previously ac- 
quired or vested rights of property on 
account of apostasy, and secure to the con- 
vert such legal right to inheritance as he 
or she was possessed of prior to conver- 
sion, a legislative mandate that no pro- 
vision tor confiscation or forfeiture of such 
rights consequent upon renunciation of 
religion s be enforced in any court. 
Such protection and benefit extend also to 
outcastes and ons ex-communicated 
from religion. e Act, however, per se 
affords protection and benefit personally to 
the convert, outcast or the ex-communi- 
cated person only and not to his or her 
issues. An issue of such person, conceiv- 
ed and born subsequently, is not a convert, 
outcast or ex-communicated person within 
the meaning of the Act. Con itally, he 
or she belongs to the faith of the parent 
concerned and is povemed by the same 
personal law by which such parént is then 
governed, 


8. Act XXI of 1850 has since its 
enforcement fallen for construction in many 
cases in different High Courts. It came 
to be construed by Privy Council in 
Mitar Sen Singh v. Maqbul Hasan Khan, 
AIR 1980 PC 251. Their Lordships of the 
Judicial Committee approved and accept- 
ed as correct the narrower view expressed 
in Vaithilinga Odayar v, Ayyathorai Oda- 
yar, ILR 40 Mad 1118 = (AIR _ 1918 
Mad 480) and overruled the broad con- 
struction ounded by Sri joke ae in 
Bhagwant Singh v. u, (1888) ILR 11 
All 100. In the words of their Lordships 
“the section (Section 1) in terms only ‘a 
plies to protect the actual person who 
either renounces his religion or has been 
excluded from the community of any reli- 

ion or has been deprived of his caste. It 

i intended to protect such a person from 
losing any right of property or succeeding 
as heir.” Further on, they proceeded to 
observe: “In other w when once a 
person has changed his on and chang- 
ed his personal law, that law will govern 
the rights of succession of his children.” 


9. From the above discussion it 
follows that Smt. Dhanki, even though she 
at the relevant time was a Muslim by con- 
version, inherited the house of her Hindu 
father taking a limited estate which on 
her death would devolve not on her per- 
sonal heirs but would revert to the next 
heir of her father Tirhoo. The appellant 
not being entitled to succeed under the 
Hindu law, even though factually he is 
Tirhoo’s daughters son, has no legal right 
to estion the sale in plaintiffs favour 
by his mother or to resist delivery of pos- 
session to the vendee. Had Smt. Dhanki’s 
limited estate become absolute, the house 
would have acquired the character of be- 


ing a personal and heritable property in ` 
k fe onal heirs 


her hands to which her pers 
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under the Muslim law would be entitled to 
succeed. This brings us to the question 
whether Smt. D by virtue of Section 
14 of Act XXX of 1958 becomes absolute 
owner, : 


10. Act XXI of 1850 did not it 
self create or confer any new or statutory 
right of property or of i itance. It 
merely protected and preserved those rights 
which existed when the Act came into 
force. Act XXX of 1956 has nothing to 
do with renunciation of any religion or 
with ex-communication from any religion 
or caste. Section 14 of this Act creates 
a new right overriding that provision of 
the Hindu law under which a Hindu fe- 
male could take only a limited estate. The 
plaintiffs vendor Smt. Dhanki admittedly 
was a Muslim and not a Hindu female 
when Act XXX of 1956 came into force. 
This Act, as provided by Section 2 (1) 
thereof, applies— 

(a) to any person who is a Hindu by 
pine SEE h dhist, 

to any person who is a Bu 
Jain or Sikh by religion, and 

(c) to any other person who is not 4 

Muslim, Christian, Parsi or Jew by reli- 
(a 


5 virtue of the Explanation to Section 2 
(1) the following persons are also Hindus, 
Buddhists, Jains or Sikhs by religion, as 
the case may be:— 


(a) any child, legitimate or illegitt- 
mate, both of whose parents are Hindus 
a by religion; 

(b) any child, legitimate or ilegiti- 


mate, one of whose parents is a Hindu.... 

by religion and who is brought up as a 

member of the tribe, community, group 

eu to which such parent pas or 
onged; 


(c) any person, who is a convert or 
reconvert to the Hindu... .religion. 


‘fen ent 
en entitled to succeed. But the appel- 
lant neither possessed any el right nor 
any locus i to resist delivery of pos- 
session to the respondent nor to deprive 
her of the benefit and enjoyment of the 
house. Her suit for possession was ne 
the courts below and her ant 


478 Al. — [Prs. 1-2] 
right to mesne profits has been rightly up- 
fala 


12. In the result the appeal fails 
and is dismissed with costs. 
Appeal dismissed. 
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Karuna Shanker Dube, Appellant v. 
Krishna Kant Shukla and others, Opposite 
Parties. 

Civil Revn. No. 34 of 1970, D/- 29- 
7-1971, against order of B. C. Rastogi, 
Civil J., Lucknow, D/- 22-12-1969. 


Index Note:—- (A) Civil P. C. (1908), 
O. 28, R. 8 — Decree in terms of com- 
promise to be passed only if agreement or 
compromise was lawful — Test for deter- 
mining whether compromise was lawful — 
Compromise must be bona fide — Pending 
application under O. 1, R. 10 must be de- 
cided first — (K-Ref:— Civil P. C. (1908), 
O. 1, R. 10). 


Brief Note:— Where, in a suit for 
declaration of shares and partition the 
Court passed a decree in terms of compro- 
mise without passing any orders on an ap- 
plication under O. I, R. 10 filed by third 
party K claiming to be a sharer, it was 
eld that by applying the test of “were the 
parties competent to enter into the full 
agreement or compromise in order to achi- 
eve the purpose they had in; view”, the 
parties to the suit were incompetent to 
enter into compromise in respect of a share 
which might, upon determination 
found by Court to belong to K and that 
the circumstances of the case provided 
room for argument that the compromise 
was mala fde and that the application of 
K should be decided first ad thereafter 
the compromise should be dealt with ac- 
cording to law. Case law referred 


aras 2, 3, 4) 
Cases Referred : Chronological Paras 
AIR 1957 All 120 = 1956 All LJ 


825, Union of India v. S. Raghu- 


bir Saran 3 
AIR 1982 All 478 = 1982 All LT 
ae Laraiti v. Ch. Shiam Sunder ë 


L 

AIR 1926 Mad 841 = 50 Mad LJ 
59, Muthuramalinga Sethupathi v. 
Secy. of State 

AIR 1924 Cal 159 = 88 Cal LJ 272, 
Malchand Boid v. Osman Ali 
Mondal 

AIR 1919 Pat 146 = 4 Pat LJ 580, 
Hukum Chand v. Raja Ran Baha- 
dur Singh f 2 

- P. S. Dwivedi, for Applicant; Jagdish 

Narain and D, a Srivastiva, for mena 


HP/HP/E587/72/VSS 


Karuna Shanker v. Krishna Kant (O. P. Trivedi J.) 


A LR. 


ORDER :— Plaintiff-opposite party 
No. 1 Krishna Kant Shukla fled a suit in 
the Court of the Civil Judge, Lucknow 
apna opposite parties 3 to 5 in respect 
ot certain property situate in the city of 
Lucknow alleging that they are the co- 
sharers of this roperty and claiming deter- 
mination and declaration of their shares 
and a decree for partition. During the 
pendency of the suit Krishna Kant Shukla, 
the present petitioner, filed an application 
before the Civil Judge on 11-9-1967 under 
Order I, Rule 10, Code of Civil Procedure 
for bein 
suit on 


e ground that he was a co-sharés 


in the disputed property. No orders were y 


assed on this application by the Civil 
udge and while it was pending.on 2-6- 
1969 the parties to the suit, namely, oppo- 
site parties 1 to 5 came to a private settle- 
ment and filed a compromise which was 
accepted by the Court and a decree in 
terms of the compromise was ordered to 
be prepared. It is against this order of 
the aa udge that the present revision 
een 


2. Learned counsel for the peti- 
toner raised one short point: It was argu- 
ed that the trial Court was bound, having 
regard to the nature of the suit, to dispose 
of first the petitioners application under 
Order 1, Rule 10, Code of Civil Procedure 
and should not have decreed the suit in 
terms of the compromise without doing so. 
It is submitted that the Or ar appli- 
cation under Order 1, Rule 10, Code of 
Civil Procedure is still on record ‘undecid- 
ed. After hearing learned counsel for the 
parties I am of the opinion that the sub- 
mission of the petitioner is full of force. 
The pee gave a pedigree showing that 
the disputed property belonged originally 
to Thakurdin, father of Hublal and it was 
the ancestral property of the four- sons of 
Hublal, namely, Ram Kamta Prasad, 
Saligram and Durga Prasad Dube. Accord- 
ing to the family tree given in the plaint 
itself Karuna er petitioner is one of 
the grandsons of Saligram deceased. The 
plaint proceeds with the averment that 
Saligram had separated from 
three brothérs and his share in the disput- 
ed house was separately carved out. Ac- 
cording to the plaint it is this separate 
share of Saligram that has been inherited 
by Karuna Shanker petitioner and on the 
basis of the separation of Saligram set up 
by plaintif-opposite party No. 1 it was 

imed that the ‘branch of Saligram had 
no share in the disputed property and the 
opposite parties were the only co-sharers. 
In the application under Order 1, Rule 10, 
Code of Civil Procedure however, Karuna 
Shanker contested that there was any 
separation of Saligram with his other bro- 
thers and it was maintained on his behalf 
that the disputed property still continues 
to be joint family property of the. opposite 
parties and the petitioner. The basis of 


his other ~ 


na 


made a party-defendant to the“ 
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the plaintiffs claim is the alleged separa- 
tion of Saligram. Unless the separation of 
Saligram is proved by the plaintiff it can- 
not be said that Karuna Shanker is not a 
sharer in the property. There is a pre- 
sumption of jointness under Hindu Law 
and therefore there is no -presumption of 
partition or separation and it has to be 
proved aliunde by the plaintiff-opposite 
party. It is E in the plaint itself that 
at a certain stage the disputed property 
was the ances property of Saligram, an- 
cestor of Karuna Shanker. Op the plaint 
allegations themselves, in the absence of 
proof of separation set up by the plaintif 
Karuna Shanker would be a co-sharer in 
the property in which’ case it would ap- 
per that Kanma Shanker would possess 
irect interest in the pa and any 
compromise by which the opposite party 
sought a declaration of title or status an 
also partition in respect of the property 
in respect of Karuna Shanker, a third per- 
son to the suit, would be unlawful be- 
cause such a compromise would be invalid 
in that it covers the interest of a person 
not party to the suit. The wordings of 
Order 28, Rule 8, Code of Civil Procedure 
are: 

“Where it is proved to the satisfaction 
of the Court that a suit has been adjusted 
wholly or in part by any lawful agreement 
or compromise, ........ the Court shall 
order such agreement, compromise or satis- 
faction to be recorded and shall pass a de- 
cree in accordance therewith...... ġ 


The relevant words are ‘lawful agreement 
or compromise. In the case of Malchand 
Boid v. Osman Ali Mondal, AIR 1924 Cal 
159 it was observed: 

“It is incumbent on the Court to pass 
a decree in accordance with the agreement 
or compromise, only if the agreement or 
compromise is khi, in other words, if it 
is enforceable in law. One test may be 
applied to determine whether the agree- 


ment or compromise is lawful; were the 
parties competent to enter into the full 
agreement or compromise in order to 


achieve the purpose -they had in view?” 

Applying the above test it will appear that 
the parties to the suit were incompetent to 
enter into an agreement or compromise in 
respect of a share which may, upon deter- 
mination, be found by the Court to belon 
to Karuna Shanker. In that case A ha 
sued B and C who was a second mort- 
gagee and joined as a party defendant. A 
cad B entered into a compromise whereby 
A agreed to pay B more than what he was 
entitled. The Court refused to pass a de- 
cree in terms of the agreement on the 
ground that the compromise _ was detri- 
mental to the interest of C and it was not 
therefore lawful within the meaning of this 
rule. There is yet another consideration 
and it is this that according to the allega- 
tions contained in the app ication under 
Order 1, Rule 10, Code of Civil Procedure 
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the petitioner Karuna Shanker had been 
deliberately omitted from the array of par- 
ties in the suit. It was alleged that the 
parties were designing a collusive compro- 
mise in the suit in order to harm the inte- 
rest of the petitioner. These fears which 
were voiced the petitioner in his appli- 
cation for impleadment as far back as on 
11-9-1967 came out to be true when the 
compromise was filed late in June, 1969. 
The opposite parties have all the time 
been fighting shy of impleading Karuna 
Shanker in this suit for a complete and 
effective determination of the status of the 
opposite F including the question of 
co-sharership of Karuna Shanker. This 
provides room for the argument that the 
compromise was mala fide. In the case of 
Hukum Chand v. Raja Ran Bahadur Sin 
AIR 1919 Pat 146 it was observed that the 
Court before recordin a compromise 
should see whether it is bona fide or mere- 
A to prevent purchaser from sering up 
efences open to him and the Court shoul 
refuse to record if compromise is mala 
fide. I am in respec agreement with 
these observations. 


3. Learned counsel for the oppo- 
site parties referred to certain authorities 
which may now be noticed. The respon- 
dent? argument is that the parties having 
compeomned their disputes it was not open 
to the Court any more to keep the i 
open by permitting impleadment of the 
petitioner. The first authority is the case 
of Muthuramalinga Sethupathi Avergal v. 
Secy. of State, AIR 1926 Mad 341. In that 
case it was held that under Order 28, Rule 
8, Code of Civil Procedure the Court is 
bound to pass a decree in terms of the 
compromise if it is legal and valid and it 
cannot add a party to the proceedings if 
the original parties terminated the suit by 
such a la compromise. This dictum 
so far as it goes is unexceptionable inas- 
much as the question in view of the langu- 
age of Order 28, Rule 8 always is whe- 
ther the compromise arrived at between the 
parties to the suit is legal and valid. In 
the present case, as I have already said, 
the compromise sought to cover certain 
share in the property which was claimed 
by the petitioner. It cannot be said to be 
a valid compromise unless the Courts 
found that the separation set up by the 
plaintiff was factually correct. This roling 
therefore must bs distinguished on facts. 
Then there is another case: Laraiti v. Ch. 
Shiam Sunder Lal, AIR 1932 All 478. In 
that case it was observed that the word 
awful in Rule 8 refers to agreements 
which in their very terms or nature are 
not ‘unlawful’ and may therefore include 
agreements which are voidable at the op- 
tion of one of the parties on the ground 
of undue influence, coercion or fraud and 
it was held that an application by a 
party that the compromise between the 
parties to the suit should not be accepted 
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es it affected his rights acquired by pur- 
chase pendente lite and that he should be 
made a party to the suit should be reject- 
ed and a decree in terms of the compro- 
mise should be passed. The broad pro 
sition laid down in that case also was that 
the word ‘lawful’ means and implies that 
the terms or nature of the agreement is 
not unlawful. I have already expressed 
opinion that the terms and nature of the 
compromise made by the opposite parties 
cannot be said to be lawful i£ uoh pool 
the petitioner Karuna Shanker is found 
also to be a co-sharer. This ruling is dis- 
tinguishable because in that case the trans- 
fer having been made pendente lite was 
only voidable and not void which is not 
the case here. Lastly, the learned 
referred to the case of Union of India v. 
S. Raghubir Saran, AIR 1957 All 120. The 
facts of that case were that a suit was fil- 
ed by the plaintiffs for recovery of certain 
amount from the defendant, Union of 
India. During the pendency of the suit 
the Union of India offered a certain sum 
full satisfaction As the plain- 


to the adjustment being recorded on the 
ground that it was later discovered that it 
was procured by fraud. As this plea arose 
not from the pleadings of the plaintiffs or 
the admitted case of the parties but from 
a pee raised by the defendant only it was 
held that this collateral question need not 
be gone into by the court and the compro- 
mise should be enforced under Order 23, 
Rule 8, Code of Civil Procedure. In the 
present case on the other hand, as I have 
already said, from the plaint allegations 
themselves some support is received to the 
petitioners claim of interest in the property 
Jand it cannot be said that the plea rais 
by the petitioner denying the partition was 
collateral matter. In it was a basic 
issue in the suit for a decree for declara- 
tion and pone Upon all these consi- 
derations I am of the opinion that in the 
peculiar facts of this case the lower court 
ought to have first decided the petitioners 
es under Order 1, Rule 10, Code 
Civil Procedure and should have dealt 
with the compromise after that was 
stand the revision must 


done. 
be 
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c, S5. P. SINGH, J. 

Hira Singh and another, Petitioners v. 

The State Transport (Appellate) Tribunal, 

U. P., Lucknow and others, Respondents. 


Civil Misc. Writ No, 2021 of 1970, 
D/- 5-1-1972. 


(A) Motor Vehicles Act (1989), S. 53 
Public Carrier permit — Grant 

of — Preference — Is confined to Co-ope~ 
rative Societies and to no others — Ambit 
of the preference cannot be extended to 
bodies other than Co-operative sonar 
ara 2) 


(B) Motor Vehicles Act (1939), S. 64 
— Appeal — Appellate Tribunal while 
deciding appeal discharges a quasi-judicial 
function — It cannot dispose of the mat- 
ter by accepting wholesale administrative 
instructions issued by the Inter-State Com- 
mission, which does not have any statutory 
power to issue such directions for guidance 
of the Tribunal. | (Para 2) 

L.. P. Naithani, for Petitioner; Stand- 
ing Counsel, for Respondents. 


- ORDER :— The petitioner was grant- 
ed a public carrier permit. He, thereafter, 
appraschee the Regional Transport Autho- 
ty, Bareilly for a recommendation to the 
Delhi Transport Authority so as to enable 
a to et H at countersi ; y 
authority for the purpose o ying 
his public carrier in the State of Deh as 
well, Manohar Lal Chawla, ondent 
No. 8, had also applied for a i ri- 
vilege. The Regional Transport Autho- 
rity, Bereilly however, recommended ihe 
case of the petitioner. The Transport Au- 
thority at Delhi countersigned the permit 
of the petitioner. Subsequently an appeal 
was preferred by Manohar Lal Chawla, 
respondent No. 3 before the Appellate Tri- 
bunal against the recommendation made 
by the Regional ‘Transport Authority, 
Bareilly, respondent No. 2. A number of 
preliminary objections were taken by the 
petitioner to the appeal but they were 
overruled. On merits the A te Tri- 
bunal held that the Regio T. ort 
Authority, Bareilly was in error in making 
the recommendation in favour of the peti- 
tioner who was an individual operator, for, 
it took the view that on account of the 
directions of the Inter-State Commission 
such inter-State route permits should be 
issued only to Transport Companies hold- 
ing not less than five public carrier per- 
mits and not to an individual. In 
view of the matter the Appellate Tribunal 
allowed the appeal, and reed the case 
back to the Regional Transport Authority 
for a decision h on merits. It is this 
order of the Appellate Tribunal which is 
challenged by the petitioner by this peti- 


tion. 
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ant of 
y Sec- 
of- tho Motor Vehicles an 
By the first proviso. to Section 55 of - 
‘Act, the. Regional Transport Authority a 
grant preference in the matter of permits 
a registered: Co-o 
preferenco is confin ‘this proviso- to 
perative Societies and to no other per- 
son. That being so, the ambit of the pre- 
ference cannot 
than Co-operative Societies. Any attempt 
to do .so Could be in transgression of 
statute. The 
to an error, in allowing the appeal on 
ne aoe oe the it should 
ve been gran to a ‘Transport m- 
pany, which had more than five publie 
wero as pe were viable units. 
Tho o ribunal 


e 
suffers | 


-by the Inter- 
State a The 
mission does not have ‘any statuto! 
to issue any -direction for the 
Tribunals while exercisin appel 
The order of the. appel ‘ds 
patently erroneous pan os _be 
re 


De of 
“4 Bos bale 


The writ petition ‘is aniy 
allowed and the a of the Appellate 
Tribunal (Annexure “C) to the petition ‘is 
quashed. As no one appears to oppose this 
es epee order as to costs. 


. Petition allowed, 
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(LUCKNOW BENCH) 

O. P. TRIVEDI, J. 
Smt. Saraswati Devi, Appellant v. 
Sdrjoo Prasad, Respondent. 
F.A.F.O. No. 44 44 of 1968, D/- 18-7-: 

1971, against order of B. Chan C 

[y Mobanlalganj at Lucknow, D/-` 24-2- 
-Civil P. C. (1908), O. 6, R. 2, S. 100 
ea Absence of pleadings — Specific plea, 
that after notice to landlord, part of _ rent 
ys spent in repairs, not taken in plead- 


ings — No issue framed though. - parties 
had led evidence on the point: and knew 
exactly what they were driving at — Re- 


mand of case:to reconsider the point is. not 

ilegal. AIR 1956 SC 593, .Relied on. 

eT be ee and (1907) 34 Ind. A 
eferred. @ 


87 gee ara 3 
Cases eferred : ` Chronological Paras 
‘ATR 1956" SC-593 = 1956 SCR 451, 

' Nagubai Ammal v. B, Shama Rao | 8 


- EP/FP/D105/72/BDB ~ _ 
1972 AlL/31 XI a is 


Saraswati Devi v. Sarfoo Prasad (Trivedi JJ . 

1907) 84 I 34 Ind App 27 = 
Rani 

erative . Society. The’ 


extended: to bodies other g aal 


Appellate Tribunal has fallen . 


` to pay the arrears or to vacate the 
- mises in spite of notice demanding pay- 


Inter-State aa C 


- Court on 


[Prs, 1-3] "AN. 481 
AIR 1980 PC 57 (1) = 58 Mad LJ 7, 
Mahomed Shah v. Mt, Saran 

ILR 29 All 


Kunwar á 
S. C. Mathur (Miss Jaya Co) bee 
ne brief, a a Ja: 
Ġ. r Respondent. 


y. Naat Singh 


AENT 
T Smt. 

the judgment 
24-2-1968 passed by 
Mohanlalganj, Lucknow. 


It appears that Smf, Saraswati 


the Civil fudge, 


- 2. 
Devi filed a suit for ejectment of the res- 


pondent- .Sarju Prasad from a certain shop 
on the allegation that he was her tenant 
on a monthly rent of Rs. 15, had been in 
arrears for four months, that "he had failed 


pro- 


ment of Rs. 100. The defendant- 
dent’ admitted the relationship of lan ord 


.-and tenant but pleaded that the rate of 
rent was Rs. 10 ai month and not Rs. 15. 


It was disputed that there was any default 

in the payment of rent. It was. alleged 
that the defendant having remitted the 
rent through money orders and the plain- 
tiff having refused the remittances there 
was “no: default. It was further contended 
that after refusal of these remittances the 
defendant had -deposited the rent also in 
court. There was a denial of the’ service 
of notice. The trial Court found that the 
rate of rent was Rs. 10. and that the defen- 


- dant had‘ committed default. in payment of 


rent because at that rate the arrears for 
the period in question amounted to Rs. 40 


whereas it was shown that only Rs. 80 | 
were remi to the. plaintiff money 
order and not Rs. 40. There was also an 


-argument raised at the trial that the de- 


fendant had deducted Rs. 10 towards the 

es of repairs and: white-washing and 
a was claimed for this amount 
‘but this argument was rejected by the trial 
-the ground that there was no 
proof. of any contract or agreement by 


ivil - which any amount could’ be spent over 


repairs or white-washing. The suit for 
goaa ‘and recovery of Rs.-109 was 
ed by the Munsif. The defendant 
PP, The appeal was alowed and 
e caso was remanded to the trial Court 


_ with a direction that an opportunity ‘shall 


be provided to the defendant to prove the 
notice said .to have been served on the 
plaintif before effecting repairs. It is this 
order of remand which. is challenged be- 
fore. this Court. ` : 


3. The main submission is that the 


*notice remained unproved at the on 


account: of lachés or negligence of the de- 
fendant. himself and the appellate court. 
could’ not pass an order of remand in order 
to ermit the defendant to fill up this ga 
in ‘evidence and- to take advantage 
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his own laches. It was further submitted 
that there was no pleading in the written 
statement about repairs having been effect- 


.ed to the premises; about Hs. 10 pang 
spent tow. repairs, the same ving 
been effected after due notice to the plain- 


tif and about defendant’s entitlement to 
deduction on account of repairs and it was 
submitted that in the absence of this 
ing also no amount of 
for the defendant could be received. It is 
no doubt true that the only plea in the 
written statement to meet the allegation of 
default was tender of the amount by money 
order and plaintiffs. refusal and the subse- 


qnt deposit in court. Strictly aking, 

erefore there was no pleading out re- 
pairs after notice and-adjustment but it 
will appear that the defendant uced 


three certified copies of money order. cou- 
pons along Tih feces 
of which was admi the plaintiff's 
counsel. These money order coupons con- 
tained recital suggesting the spending. of 
Rs. 10 over repairs and defendant mak. 
ing a deduction. of. Rs. 10 on that account 
from rent due for October. -When the de- 
fendant entered the witness box he depos- 
ed ‘on oath that he -had sent the rent by 
money -order after making deduction «of 
the amount spent, over repairs which clear- 
ly implied ‚that he had made a deduction 
of the short amount of Rs. 10. No objec- 
tion ‘appears to. have been taken on the 
plaintiffs’ behalf to the leading of evidence 
on repairs in the absence of pleading. 


Having regard to these circumstances 
it appears to me that the parties when they 
went to trial had in their mind the im- 
pression that they were at issue'on the 
question whether the defendant was en- 
titled to deduction ‘on account of airs 
and its bearin nee the question of default. 

the case of saute Ammal v. B. Shama 
Rao, AIR 1956 SC 598 one of the argu- 


i on 
could not be propérly looked into and no 


PC 57, where the 
that no amount of evidence can be look- 
ed into na 2s which was never put 
forward. ple 
cup Coat with the following observa- 
ons:— i 
“The true scope of this rule is that 
evidence let in on issues on which the 
parties actually went to trial should not be 
made the foundation for decision of ano- 
ther and different issue, which was not 
present to the minds of the parties and on 
which -they had no opportunity. of .. adduc- 
ing evidence. But that rule has no appli- 
cation to. a case where parties go to. tial 
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the genuineness’ 


„and actually ip his 


ing 


‘sending back 
ea was overruled by the" 
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with knowledge that a particular question 
is in issue, though no specific issue has 
been framed thereon, and adduce evidenca 
relating thereto.” : 


They referred with. ss ler to another 
decision of the Privy Council in the case 
of a ay Kanpa Goh aS Sin 
19 34 In pp where ti 
Sas put forward at the time of trial 
a contention that the plaintiff had been 
given away in adoption, and was in conse 

ence not entitled’ to inherit. No such 
plea was taken in the written statementy 
nor was any issue framed thereon and be- 
fore the Privy Council the argument was 
that in the absence of pleading the ques- 
tion of adoption was not open to the de- 
fendants. is objection was overruled by 
Lord Atkinson with. the observation ` that 
“as both the parties had gone to trial on 
the question of adoption and as the plain- 
tif had not been taken by surprise, thé 
lea as to adoption was open to the de- 
endants, and indeed, the defendants sac- 
ceeded on that very issue.” ; 


In this case also I observe that no’ sni 
prise can be said to have been sprung on 
e plaintiff-appellant by the absence of 
4 jeadin ‘about repairs because the defen- 
t filed not only the original but also , 
certified copies of money order 
statement 
about deduction of money spent over re- 
pairs and at no stage of the trial the plain- 
tiff-appellant appears to have taken any ob- 
ection to the reception of this evidence 
aring on the question of repairs or ad- 


coupons 
deposed 


Court did not care to obtain endorsement 
of admission or denial on the origina 
money order which were-filed by 
the defendant and the defendant also oni 
his part did not produce evidence in proof 
of the notice al o ‘the postal receipt 


and the acknowl men . thereof ` had 
been produced but denied by the other 
side. In the circumstances of 


peculiar 

case with all the relevant documents bear- 
on the question of irs and the ad- 
ent claimed in that the appel- 

te Court cannot be said to have acted 
improperly or illegally: in thinking _ that 
the ends of ce would be served by 
e case to the trial Court for 
a determination of the issue whether theré 
were any repairs effected by the defendant 
and whether the defendant was in law en- 
titled to any deduction or adjustment on 
that account the rent as that ques- 
tion has bearing on the main issue whe- 
ther the défendant had committed default, 


The plea therefore that -the remand 
order was without jurisdiction or illegal 
cannot, in the circumstances of 
this case to my mind stand. However, } 
would like to make certain observations, 
Despite the fact that there was no i 


1972 
pleading about repairs and adjustment of 
Rs. 10 towards rent on that account in 
tho circumstances of the case to my mind 
it would be proper for the trial Court to 
Frame an additional issue in the following 
‘terms: 


“Whether the defendant effected me 
repairs after proper notice to the plainti 
as alleged and whether the defendant is 
ön that account entitled to any adjustment 
towards rent. If so, its effect on the 
question of default in the payment of 

tp” 


ren 
After adding this issue both the parties 
should receive equal opportunity of placing 
their case before the trial Court. The 
burden of this issue will have to be on 
the defendant and after the defendant has 

evidence on it the  plaintiff-appellant 
should have an opportunity of producing 
such evidence in rebuttal as he may like 
to. produce. 

4, With the above observations 
this appeal is dismissed, Costs are made 
easy. 


Appeal dismissed. 
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SATISH CHANDRA AND GOPI NATH, amg 49 


JJ. 
Molhar Singh, Appellant v. Raghu- 
tath, Respondent. 
F.A.F.O. No. 282 of 1970, D/- 21-2- 
1972, against order of M. L. Agrawal, In- 
les J» Muzaffarnagar, /- 148- 


Provincial Insolvency Act (1920), S. 17 
t Continuance of insolvency proceedings 
œ Death of debtor before adjudication — 
Proceedings do not abate and can be con- 
tinued against his heir. (X-Ref:—- See 
Order 22, Civil P. C. and Succession Act 
(1925), S. 306 (1).) 


Section 17 visualises the passing of an 
order of adjudication even after the death 
of the debtor in order to effect realisation 
sind distribution: of the pee of the 
debtor. aras 7, 8) 

Section 17 cannot be interpreted to 
wean that on the death of the debtor the 
right to sue does not survive, for the pur- 
pose of O, 22, Civil P. C. which is applic- 
able to insolvency proceedings. (Para 9) 

The principle underlying S. 806 (1), 
Succession ee ts apalicable to a. debtor 
dying intestate. For all these reasons in- 
solvency proceedings do not abate on the 
death of the debtor before adjudication 
and. can be continued against his 
after his death. 
Cases Referred: Chronological 
AIR 1954 Mys 189 = ILR (195 

Mys 98, M. P. Basappa v. Padasale 
Channappagowda 14 


DP/EP/C885/72/MNT/VBB 


eir even 


Paras 





Molhar Singh v. Raghunath (S. Chandra JJ 


(Paras 10, 11). 


[Prs. 1-3] AIL 483 
AIR 1952 Hyd 80 = ILR ee) Hyd 
196 (FB), Ramdayal v. Shankarlal 14 


ATR 1942 Bom 159=44 Bom LR 182, 
Kantilal Bapubhai v. Rajani Kant 


Bapubhai 13 
AIR 1941 Nag 288 = 1941 Nag LJ 
218, Kisanlal Sadasukh Marwari v. 


Gulam Dastagir Ghasumiya 14 
AIR 1987 All 485 = 1987 aa 
491, Piarey Lal v. Salamat U 
4, 


499, Ishar Das v. Mt. Fatima Bibi 15 
AIR 1988 Lah 997 = 1447 Ind 
Asa Nand v. Bishan singh 12 


_.. Receiver, Tinnevell 14 
AIR 1932 Lah 121 (i) = 82 Punj LR 
ote Attar Chand v. Mian Mohd. 
i 12 


Mobin 
AIR 1982 Lah 264 = 38 Punj LR 

151, Girdhari Lal v. Jugal Kishore 15 
ATR 1980 Cal 590 = 34 Cal WN 445, 

Ramesh Chandra Sil v. Charu Chan- 

dra Mohuri 14 
AIR 1928 Lah 119 (1) = 29 Punj LR 

271, Narain Singh v. Gurbakhsh 

Singh 12 
Mad 480 = 55 Mad LI 
235, Ramathai Anni v. K. Kanni- 
appa Mudaliar 


B. D: Tripathi, for Appellant. 


SATISH CHANDRA, J.:— A leamed 
ee Judge of this Court has referred the 
following question of law for the opinion 
of the Division Bench: 


“On a correct interpretation of Section 
17 of the Provincial Insolvency Act, 1920 
where a debtor dies before he has been 
adjudicated insolvent, can the proceedings 
of insolvency on an application of the 
creditor under Section 9 of the said Act 
continue on substitution of the heirs and 
legal representatives of the deceased deb- 
tor and the latter be adjudged insolvent?” 


2. Raghunath the respondent 
made an application under the Provincial 
Insolvency Act for the adjudication of 
Pa as an insolvent. He alleged that a 
debt of more than Rs. 500 was due to him 
and that Sagar had committed several acts 
of insolvency. During the poy of the 
roceedings Sagar died and his name was 
eleted from the array of the parties and 
his son Molhar Singh was substituted. He 
opposed the petition. He denied the debt 
and alleged that his fathers thumb mark 
had been obtained on a blank paper. Vari- 
ous other pleas were also taken. 

3. The learned Judge repelled the 
various pleas raised in dd aoe and allow- 
ed the application and adjudged Sagar as 
an insolvent. He directed that the estate 
of the insolvent shall vest in the Official 
Receiver and that an application for dis- 

e may be moved within a year. 


4,14 
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4 A ed against the order other creditor to whom the debtor 
Molhar Singh came to this Court in appeal. may be indebted in the amount uired 
At the hearing of the appeal the learned © 


Judge felt doubtful whether the proceedings 
were maintainable after the death of Sagar. 
He felt that if the debtor dies before ad- 
judication the edings abate because 
the question of adjudication. of a person 
as an insolvent was a matter personal to 
him and the right to sue did not survive 
the death of the debtor. The _ learned 
Judge felt doubtful about the applicability 
of the’ Division Bench. decision of this 
Court in Piarey Lal v. Salamat 

1937 All 485 and the correctness of . 
décision in Ramathai Anni v. K. Kamni- 
appa Mudaliar, AIR 1928 Mad 480. 
formulated the question of law mentioned 
above and referred it for decision by a 
Division Bench. : 


. 5. With respect, the: question has 
not been perly, formulated. The real 
point for decision is whether the insolvency 
proceedings abate on the death of a deb- 
tor before bis adjudication as an insolvent. 

they abate, no question of substitution 
of his heirs would arise and hence there 
will be no question in the present case of 


- the heirs and légal representatives . being 
_ adjudged insolvent. If there is no- abate- 


. rest the court has the 


- dies, 


He — 


by this Act in the case of -a. petitioning 
creditor.” - : ; 

This shows that insolvency proceedings are 
not personal to the petitioning ` itor. 
Even if after institution he es no inte’ 
Wer to bring any 
other creditor on record in place of the 
petitioning creditor. -Section 17 lays downs 


“If a debtor by or against whom an 
insolvency petition has been. presented 
the proceedings in the matter shall, 
unless the Court otherwise orders, be con- 
tinued so far as may be necessary for the 
realisation and distribution of the. property 
of the debtor” . _ = l 
This provision vests a discretion in thë 
Court to direct the continuation of ‘the pro- 
ceedings in spite of the death of the debtor. 
The placing of the section at the beginning 
of the act indicates an intention that it was 
to apply gael at all stages even at the 
very initial stage of the insolvency 
ings, namely at the presentation. of the 
petition. Subsequent sections provide the 
procedure that the Court will follow after © 


‘institution of _the--petition.-Section=18~say¥~ 
thet-the procedure aid d 


ure down in the Code 


yen -the -adjudication -oi tho her as an of Civil cedure, 1908, with respect’ to 
insolvent is not in issue because the Court the admission of the plaints, 


pi 


- and no 


-below has adjudicated the deceased alone, 
gaty in ippon wean the heir to 

be so adjudged. In our opinion the ques- 

tion of law. that arises in case is: 


“Whether insolvency proceedings abate 
on the death of the debtor prior-to his ad- 
judication as’ an insolvent.” | 
The ‘aim and ose of the Provincial In- 
solvency Act, 1920 like other similar Bank- 
ruptcy Laws, is to realise the assets of the 
debtor and distribute them amongst. his 
creditors. The aim is to afford protection 
to the debtor and to provide a general 
benefit to the creditors.. After the institu- 
‘tion of an insolvency TAI proceedings 
in all other courts are liable to be stayed 
by virtue of Section 29. ‘After the com- 
mencement of the insolvency _ proceedin 
the debtor,, if under arrest is liable, to ` 
released and “cannot be arrested in pursu- 
ance of any proceedings eleswhere, 


6. Section 7 provides for the pre- 
sentation of an insolvency petition either 
by a creditor or r - a debtor. 
Section 9 Jays down the- condi- 


tions on which the creditor may present 
the petition and Section 10 provides the 
conditions on which the debtor may ly. 
Section 18 deals’ with the contents of the 
petition. Under Section 14 a ition can- 
not be withdrawn without the leave of the 
Court. Section 18 provides:— oh 


. “Where the petitioner does not pro- 
ceed with due diligence on his petition, the 
Court may substitute as petitioner any 


. shall vest in the 


e ings in the matter”. 
o: 


aLa far as. 
it is applicable, be followed in the -case of 
insolvency petition. Thus, the Court has. 
power to reject an monay etition on 

unds enumerated in the d of Civil 

ocedure. Section 19 provides that where 
an insolvency petition is admitted, the Court 
shall make an order fixing a date for hear- | 
ing the petition. Section 24 laid down the 


` procedure at the hearing. Section’ 27 pro- 


vides that if the Court does not dismiss the 
petition, it shall make an order of adjudica- 
tion, and specify in such order the 

iod within which the debtor shall apply 
or his discharge. The effect of -making 
such an order of adjudication is that under. 


Section 28 the -of the insolvent - 
Court ‘Or in a receiver ap- 


pointed. by it. The subsequent provisions of 
the. Act provide for the administration of 
the estate by the receiver. | D 
7. -. Section 17 of the Act comes into 
gpertian immediately on the presentation 
of tbe petition. It applies to the “proceed- 
i is. phrase is a gene- 
me and embraces all ki of proceed- 
ings. It would also ‘includé proceedings ` for 
the adjudication of the debtor as an insol- 
vent. This .again points to.an intention that 
proceedings prior to the adjudication as an 
insolvent were also contemplated to be with- 
in the purview of Section 17 and even for 
such proceedings the. Court could’ make an 


-order that they may not continue. ‘This sec: 


tion provides for the ‘continuance of the 
proceedings “so far as may be necessary for 
the realisation and distribution of the pro- 
perty of the debtor”. This is the object for 


. relief sought could not be enjoy 


« of an act of insolven 
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which the proceedings have to be continu- 
ed. For realisation ‘and distribution of the 
property of the debtor a vesting order is 
necessary. Without such an order a receiver 
cannot sell the properties or realise and dis- 
tribute them.For making a vesting order the 
existence of an order of adjudication is a 
condition precedent. It will thus be seen 
that S. 17 visualises the passing of an order 
of adjudication even after the-death of the 
debtor in order to effect realisation and dis- 
tribution of the property of the debtor. 

8. The language of Section 17 sug- 
gests that the existence of an order of ad- 
judication is immaterial to its operation. 
Under it the proceedings shall continue in 
spite of the death of the debtor. A discre- 
tion has been given to the Insolvency Court 
to order otherwise. If the intention was that 


the proceedoy will continue only if an ad-. 
fudication order has ‘been passed prior to 
the debtors death, a suitable restrictive 


clause would have been enacted, 


9. In view of Section 5 of the Pro- 
vincial Insolvency Act the procedure given 
in the Code of Civil Procedure applies to 
insolvency proceedings. When a party dies 
his heirs and legal representatives can be 


substituted under Order 22 of the. Code 
of Civil Procedure, Now, df-the right to sue - 


doss—not-survive the proceedings abate. The 
{question whether the right to sue survives 
or not is answered by Section 17 of the Act 
and in view of this provision it cannot be 
said that on the death of the debtor the 
right to sue does not survive. 


10. Section 806 (I) Succession Act 
ives an indication what causes of actions 
o or do not survive the deceased. Under it 
all- demands whatsoever and all rights to 
prosecute or defend any action or special 
proceeding existing in favour of or against 
a person at the time of his decease survive 
to and against his executors or administra- 
tors; except causes of action for defama- 

tion, assault as defined in the Indian Penal 
Code, or other personal injury not causing 
the death of the party; and except also cases 
where, after the ‘death of the E an the 
or grant- 
ing it would be nugatory. 
11. Insolvency proceedings are spe- 
cial procer mi within the meaning of its 
provision. Right to defend them survives 
the death of the debtor. The principle 
underlying this section is applicable to a 
debtor dying intestate. The maxim actio 
personalis- moritur cum persona stands sta- 
tutorily modified in this country. In our 
opinion this maxim has no application toin- 
solvency proceedings seeking adjudication 
as an insolvent of a debtor, because the 
cause of action therefor is the commission 
and its effect on the 
property and estate of the debtor. It is not 
solely personal to the man. 
12, In several decisions, namely, 
Narain Singh v, Gurbakhsh Singh, AIR 


-istered and debts paid up 
an 


“prejudic 
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1928 Lah 119 (1); Attar Chand v. Mian 
Mohd. Mobin, AIR 1932 Lah 121 (1) and 
Asa Nand v, Kishan Singh, AIR 1933 Lah 
997 it has been held by the Lahore High 
Court that the matter of adjudication of a 
person as an insolvent was purely personal 
to the insolvent and that the right to sue 
does not survive on the death of the debtor, 
The matter was not discussed fully and no 
reasons have been mentioned in these deci- 
sions. A bench- of our Court in 1987 
All 485 expressed its disagreement from 
these Lahore cases. It was observed: 


_ “Jt seems to us that it is not correct 
to say that the question of adjudication is 
a purely personal matter which had no con- 
nexion with the property of the deceased. 
When a creditor applies for the adjudication 
of his debtor, his principal aim is to realize 
his debts out of the assets of the deceased, 
which is not a matter concerning the per- 
son of the insolvent only. Similarly where 
a debtor applies to be adjudicated insol- 
vent he intends to have his estate admin- 
and the surplus 
if any restored to him himself discharg- 
ed—from all further liability. Even in suc 
a case it cannot be said that the matter is 





.&-purely-petsonal one of the insolvent fke 


general rule of the common law of Tort, 
actio personalis moritur cum persona, name- 
ly, that the personal action dies with the 
person, and in such a case death puts an 
end to the right of action, has not been ap- 
plied and cannot be applied to bankruptcy 
Seine a A creditor may be seriously 

if it were to be held that the 
roceedings terminate automatically on the 
eath of the debtor. He might have applied 
for the adjudication shortly before the ex- 
piry of the period of limitation for his suit 
expecting that he would recover his debts 
through the insolvency Court, and the deb- 
tor might die after the expiry of the period 
of limitation. If the a piraan is to abate 
automatically, the creditor would be left 
without any remedy. Again where an adju- 
dication order has been passed, if the right 
to continue: the proceeding does not survive, 
the result would be that the heirs of the 
debtor would be . deprived of their 
remedy to.challenge the: order by way of 
app and to take other objections which 
might have been oe to the debtor. We 
do not think that there is. anything in the 
Provincial Insolvency. Act which would 


justify the view that.the death of the deb- 


tor or insolvent brings about a complete 
abatement of the proceeding and there is no 
right surviving to the heirs of the deceas- 


18. For the appellants it was urged 
that the case is distinguishable because in 
that case the insolvent died after adjudica- 
tion. As seen above we have held that the 
existence of an order of adjudication is 
not a condition precedent for the applica- 
tion of Section 17. The fact that in Pi 


—=aken by the Nagpur High 
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Lal’s case, AIR 1987 All 485 (supra) the 
insolvent died after the adjudication is im- 
material. The principles laid down in that 
decision equally apply to a_case where the 
debtor died prior to the adjudication. 

The decision in Piare Lal’s case (supra) 
. Was followed by the Bombay High Court 
fn Kantilal Bapubhai v. Rajni Kant Bapu- 
bhai, AIR 1942 Bom 159. 

14, A similar question arose before 
the Madras High Court in AIR 1928 Mad 
480. After an elaborate discussion it was 
held that Section 17 applies to a case.of a 
debtor dying before the order of adjudica- 
tion whether the petition was presented by 
a creditor or by a debtor. This decision of 
the Madras High Court was follow x4 


hori 
Hyderabad and My o Hi Courts in 
Ramdayal v. Shankarlal, AIR 1952 Hyd 80 
(FB) and M. P. Penra v. Padasale Chan- 
nappagowda, AIR 1 Mys 189 respecti- 
I, The decision of Madras High Court in 
Ramathai Anni, AIR 1928 Mad 480 supe) 
was reaffirmed by it in S. A. S. Subbiah 
Tyer v. Official Receiver Tinnevelly, AIR 
1933 -Mad 25 The--sarg- “view —has_heen 
lal Sadasukh Marwari v. Gulam Dastagir 
Ghasumiya, AIR 1941 Nag 238. 

15. We may in passing observe that 
the Lahore High Court has taken a similar 
view in Isar Das- vy. Mt. Fatima Bibi, AIR 
1934 ` Lah-468 and in Girdharilal v. Jugal 
-Kishore, AIR 1932 Lah 264. Of Gourse, in 
these decisions the Lahore High Court did 
not refer to its earlier decisions. 

16. Learned Counsel for the a 
lant urged that the decisions. of the Ma 
High Court as well as of this Court in Piare 

s case (supra) proceeds on the analogy 
of English Bankruptcy Act. The provisions 
of English Bankruptcy Act are materiall 
different from the provisions of the Insol- 
vency Act and hence did not provide an apt 
analogy. Learned cue ees t under 
the English Bankruptcy and Insolvency Act 
á Court had power to pass a receiving order 
even before the adjudication of the insol- 
vent. This, in our opinion, provides no mate- 
rial. difference because Section 20 of the Pro- 
vincial Insolvency Act authorises the Insol- 
vency Court to.appoint a receiver who can 
take immediate possession of the debtors 
property. He has all the power of a receiver 
eg under the Code of Civil Proce- 
dure, Thus, even under the Provin In- 
solyenty Peno Court, Page are control 
and manage the property of a debtor prior 
to his adjudication. a 

17. In the result we answer the 
question reframed by us.in the negative. 
: ot the apes De laid Beto the Traed 

ingle Judge for decision o e appeal. 
; Ref answered 


erence 


el- 


negative. 
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State v. Hindustan Lever Ltd: 


Court in Kishan . 


A.L R. 
AIR 1972 ALLAHABAD 486 (V 59 C 138) 
SATISH CHANDRA AND T. S. MISRA, JẸ 
The State of Uttar Pradesh, Appellant 
y: The Hindustan Lever Ltd., Respondent. 
First Appeal No. 349 of 1962, D/- 8-2- 


1972, a order of Bharteshwar Nath 
mo 2nd Addl. Civil J., Meerut, D/- 21-8- 
82. 


(A) Limitation Act (1908), Articles 120, 
36, 48, 49 — Money deposited in Bank for 
payment to Government — Amount paid by 
Bank in Government Treasury — Embezzle- 


ment in treasury — Suit to recover amount 


— Limitation. 

Held that the suit was neither for cer- 
tain specific movable property nor for re- 
turn of particular coins or currency notes 
which the plaintiff had deposited. Articles 48 
and 49, therefore, would: not apply. Nor 
was it a case of malfeasance, misfeasance 
or non-feasance by the Government within 
the meaning of Article 36. It was a suit on 
simple ground that Government was respon- 
sible for the misconduct of its servants and 
as such the residuary Article 120 only was 


a Pi alei AIR 1948 All 75, Relied on; 
Gee) ILR 22 Mad 842, Distinguished an 
lained. Paras 9, 10) 


` (B) Constitution X indis Article 800. 


(1) —- Immunity of Government ` from wri ~ 
tious act of ‘public servant — When avail- 
able — Onus — (X-Ref; — Torts — Vica- 


rious liability). 


The maintainabili of a. suit against 
the PAET for damages, for tortious 
act of a public_servant depends on question 
whether such an act was committed in dis- 
charge of statutory functions referable and 
based on delegation of sovereign powers of 
the Government. If the answer is in affir- 
mative the suit will not lie. If it is in nega- 
tive, the suit will lie. AIR 1965 SC 1089 
Relied on. f (Para 14) 


The onus of establishing that the im- 
pugned act was.committed by the public 
servant in course of madeline referable to 
exercise of sovereign power of Government 
is upon the State. e State must further 
establish that the activity was such which 
could not have been carried on by a per- 
son employed by a private individual for 
the same purpose. (Para 17} 


. When Government was running a sub- 
treasury at which multifarious activities 
were undertaken, one of them being to re- 
ceive money from private individuals for 
being credited to the accounts of different . 
Government departments, and the plaintiff 
instructed its Bank to pay certain amount 
to one of the Departments, whereupon the 
Bank deposited the amount in sub-treasury, 
it was an ‘ordinary banking activity which 
was not such as may be referable to Gov- 
ernment activity in which exercise of sove- 
reign power was involved. On the other 
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hand such activity could be carried on by 
priate individual aod so the liability of 
overnment would be the same as of pri- 
vate individual. Hence, a suit would lie 
2 : veneer the ana a Sank 
y plaintif in treasury u, a 
and embezzled there by the accountant and 
treasury officer. 
Cases Referred: Chronological Paras 
AIR 1965 SC 1089 = 1965 (2) Cri LJ 
144, Kasturi Lal v. | State of U. P. 14, 18 
AIR 1962 SC 933 = 1962 Su Gr 
SCR 989, State of P e v. 
Vidyawati , 19 
AIR 1962 Punoj 815 = 64 Pun w 
818 (FB), Union of India v. Smt. 


Jasso 
1960 All LJ 529 = 1960 All WR (HC 
894, United Provinces v. Kasturi _— 


Ralya Ram > 

AIR 1958 SC 827 = 1958 SCT aoe 
Raghunath Das v. Gokal Chan 

AIR 1957 Ker 40 = 1957 Ker i 198, 
'M. Poulose v. State of Travancore- 
Cochin 

AIR 1950 All 206 = 1950 All LJ 46, 
Ram Gulam v., State of U. P. 

AIR 1948 All 75 = 1947 All LJ 819, 
Gorakhpur Electric Supply Co. Ltd. 
v. Nariman and Co. 

ATR 1987 Lah 572 = 89 Pm LR 845, 
Oma Prasad v. Secy. _af Sta 

ATR 1980 All ee “= 1880" All LJ 
aon aganji v. 

20 ali 57 Sa ani 671, 
Ghulam Husain 

nae wh 38 Bom 314 = 6 Bom LR 
ae n Durga Prasad v. Secy. að 
o 

ast) TR 22 Mad $42, S. Ayyangar 

cipal Council, Karur 10 
adr ER B All 341 = 1888 All WN 
cr apa Chaubay v. Mata 


24 


ak 


o © o 


(1869) 5 Bom HCR A PoS A-1 Se 
A.O.C. 166, P. and O, Steam Navi- 
ation Co, v. Secy. of State for India 
f Council 14, 18 


Standing Counsel, for Appellant; Shanti 
Swarup Bhatnagar for Respondent. 


SATISH CHANDRA, Ju— This is 4 
defendant’s appeal ey. It arises out of a suit 
for recovery o 


2. Hindustan . Lever Limited, the 
plaintiff-respondent, is a public limited com- 
pany carrying on the business of manufac- 
ture and’ sale of, inter alia, vegetable oil 
products. It had to pay large amount of ex- 
cise duty on these products to nee Excise 
peptone Ae she Aes of India. In 

, 19 e -company 
i an of tho” Assistant Collector, Central 
Excise, Meerut, to open an account wil 
the Sub-treasury maintained by the State 
Government of U. P. at Ghaziabad in order 
to pay excise duty`to the credit of the Col- 
lector of Central Excise, Allahabad. The 


State v. Hindustan Lever Ltd. (S. Chandra JJ — 


(Paras 21, 22, 28) 
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plaintiff-company maintained a current a 
count with the Punjab National Bank, de- 
fendant No. 1... On 14th July, 1955, the 
laintif instructed the defendant bank to 
debi o on behalf of the plaintiff and to the 
debit of the plaintiffs current account with 
bank, a sum of Rs. 50,000/- in the sub- 
ioe Ghaziabad, to the credit of the 
Collector, Central Excise, Allahabad. On 
18th July, 1955, the def t bank addres- 
sed a letter to the plaintiff confirming epn 
sit of Rs. 50,000/- in the sub-treasury a 
Ghaziabad to the credit of the Collector, 
Central Excise, Allahabad. The bank ` an- 


Inspector. 
formin a o the payment of Buses 
50,000/- eee Central Excise. 


On 28th July, 1955, the Inspector EA 
tral Excise, inform e plaintiff that 
account of the Collector, Central Excise, at 
the Sub-treasury does not stand credited with 
the sum of Rs. 50,000/- alleged to ae 
been deposited on 18th July, - 1955. Ther 

er the plaintiff corresponded with the 
defendant atk: the Central Excise authori- 
ties as well as the Government of U. P. in 
respect of the payment made into the sub- 
treasury at Ghaziabad. Since the Central 
Excise authorities did not secures the 
payment, the aaa ray was for 
to pay the Collector, Central Ben. a sum 
of Rs. 50,000/- all over a Epe Having made 
this payment, the plain called upon the 
defendant bank to reimburse them of the 
sum of Rs. 50 ooo and to credit their cur- 
rent account with the bank accordingly. The 
defendant bank, however, refused to com- 
ply on the ground that it had made a valid 
and effective payment into the sub-treasury, 
Ghaziabad, an by doing 1 y rae erform- 
ed its obligations EA an issu- 
ed by the sub-treasury bore a seal of the 
sub-treasury as well as the signatures of the 
accountant and the treasurer thereof, The 
ean? represented valid deposit of Rupees 


Thereupon the plaintiff company serv- 
ed the statutory Actes under Section 80. 
Civil Procedure Code upon the Union o 
India as well as the State Government and 
the Sub-Treasury Officer, Ghaziabad, and 
on ith July, Dr instituted the present 
suit praying that the defendant bank be 
ordered to r g to the plaintif or credit 
to the plainti s curent account with the 
bank Rs. 50,000/-as well as Rs. 109 
the incidental changes debited to the plain- 
tiffs account by the bank, and also a sum 
of Rs. 8,935.03 as tered by way of dama- 
ges on the principal sum at 6 per cent per 
annum: It claimed future interest at 6 per 
cent by way of damages till payment. It was 
also prayed that if it was hel thak 10e go 
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fendant bank made a valid payment into 
the sub-treasury, the State Government be 
ordered to pay to the plaintiff the sum of 
Rs. 50,000/- together with interest by way 
of damages at 6 per cent. : 


3: The. defendant- bank as well as’ 


the State Government contested the suit. 
The defendant bank pleaded that in accord- 
ance with the instructions of the plaintiff 
company the bank on 18th July, 1955, 
sited Rs. 50,000/- in the — sub-treasury, 
thaziabad. The sub-treasury issued'a re- 
ceipted challan No. 3 bearing the signatures 
of the accountant and the treasurer of the 
sub-treasury. The: challan was issued in the 
regular course of business and in accord- 
ance with the practice that was being fol- 
lowed at the sub-treasury for a long time 
ble Having obtained the challan, the bank 
ebited the plaintiffs account with the sum 
of Rs. 50.000/- on 18th’ July, 1955. The 
challan represented-a valid’ payment into 
the sub-treasury.to the credit of the Col- 
lector, Central Excise, and-thereby.the bank 
ay discharged their any to the plaintiff. 
If for any reason the of the sub-trea- 
sury did notin their own books credit the 
sum of Rs. 50;000/-.in the account of the 
Collector, Central Excise, 
State Government which runs the sub-trea-~ 
sury at Ghaziabad is alone answerable to 
the plaintiff.. : 
4, - The State Governnient 
written. statement stated that the alleged 
yment of Rs, 50,000/- on 18th July, 
1955, is not, entered in’ the sub-treasury ac- 
count books. The challan issued by the sub- 
treasury does not bear the signature of the 
Sub-Treasury Officer, Ghaziabad, which is 
necessary under the treasury es. On 
investigation it was found that the tehvildar 
(accountant) of the Government treasurer 
Reoti. Raman: had embezzl 
priated the sum of Rs. 50,000/-. He C- 
tioned to discharge duties imposed 
by law. The State Government was not 
vicariously responsible for the tortious 


acts of its officers. It was also pleaded that _ 


the suit was barred by time. It was urged 
on behalf of the defendants that Article 62 
of the Limitation Act applied to the suit, 
under which the suit ought to have been 
filed within three years -from 18th July, 
1955, the date when the money was alleg- 
ed to have-been deposi 


5. The Trial Court elled the 
submission. It held that Article 62 applies 
to cases of payments to servants and. agents. 
In the present case the payment was made 
for being credited to the account of the 
Collector, Central Excise, Allahabad, who 
was not the plaintiffs or the defendant 
bank’s servant or agent, The Court further 
held that even if Article 62 applies, the 
suit was within time. It found that the ten- 
der of Rs. 50,000/- by the bank’s represen- 
tative to the treasurer at the sub-treasury, 
Ghaziabad, was clearly proved. It was esta- 
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Allahabad, the - 


in its. 


ed and misappro- ` 


A. I. RB. 


blished that the sub-treasury issued to the 
bank’s representative a pre-receipted challan 
No. 3 in duplicate bearing the seal of the 
treasury and the signatures of the treasurer 
and the accountant of the sub-treasury. The 
challan did not bear the signature of the 
rad eats Officer, but in pele et 

© long-standing, practice maintain y 
th Paziabad, the Sub-Trea- 


j manner in 
y dled the money in- 
side the treasury. The fact tbat the treasurer 
or the accountant did not enter the mon 
in their own books to the credit of the Col. ie 
lector, Central Boig was an internal affair/-' 
of the sub-treasury, for which the defendant 
was not responsible. The defendant 
bank had discharged its obligations to the 
plaintif by making the deposit in accord- 


. ance with the prevailing practice of the sub- 
bad. The 


treasury, Ghazia amount of Rupees 
ee deposited by the bank was em- 
bezzled by the treasurer in collusion with 


the accountant of the sub-tre The 
State Government had prosecut these 
officers they were‘convicted and sen- 
tenced, 3 ; z 


_6. On the question of the State Goy- 
ernment’s liability the Court below held 
that the treasurer was not performing sta- 
tutory duties. He was” a nominee of ‘the 
Government treasurer to perform ‘contrac- 

duty and as such it cannot be said that 
he embezzled the money in the discharge 
of duties i 


trea- 


surer committed embezzlement during the 


course and in the scope of their employ- 


‘ment, and as such, the State was liable. Tt 


was also held that the Punjab National 
ee had not es in ` its. obligations to 
make a per and effective payment of 
Rs. 50,000/- into, the gab teasany accord- 
ing to the pent instructions. The bank 
was absolved of all liability to the plain- 
tiff while the State Government was held 
liable to reimburse the plaintif with the 
sum of Rs. 50,000/-. The Court held that 
the plaintiff was entitled to get interest ` 
only from the date of service of the notice 
under Section 80, Civil Procedure Code be- 
cause that was the first time when the plain- 
tiff had made a demand for. interest from 
the State Government ` ` 


1072 


7. It may be stated that soon after 
institution of the present suit the Punjab 
National Bank also instituted a suit against 
the State of U. P. for recovery of Rupees 
50,000/-. Both suits were consolidated and 
tried together, On the findings mentioned 
above, the Court decreed the plaintiffs suit 
for recovery of Rs. 50,000/- with pendente 
lite and future interest at 4 per cent ae 
annum against the State of U. P., and dis- 
missed it against the other defendants. The 
suit filed by the Punjab National Bank was 
dismissed. Aggrieved, the State Government 
has come to this Court in appeal 


8. The learned Advocate-General 
appearing for the State Government urged 
at the suit was barred by time. Accord- 
ing to him Article 86 governed the suit. 
In the next place, it was urged that the 
State Government was not vicariously res- 
ponsible for the tortious acts of its officers. 
The working of the sub-tr at Ghazia- 
bad is governed by statutory rules. The offi- 
cers of the sub-treasury discharged their ob- 
ligations ‘under the law and so tor their mis- 
conduct the State Government was not 
8. 


eo. ‘Article 62, Limitation Act, 1908, 
governs suit for mon Dayal by the de- 
endant to the plaintiff and for money re- 
ceived by the defendant for the pene s 
use. In Gorakhpur Electric Supply Co. Ltd. 
v. Nariman and Co., AIR 1948 All 75 a 
Bench of this Court interpreted this Arti- 
cle to provide for a case where money pay- 
able to the plaintiff is paid to the defen- 
dant and is recoverable on that account. It 
contemplates cases of payments to servants 
and agents. Clearly, the present suit is not 
of that nature. The seen Fiske genoa a 

in our opinion, very rightly did not rely 
upon this Article. ene S him the 
suit would be governed by 86, or in 
the alternative = Article 48 or 49 of the 
Act. Arts. 48 and 49 apply to suits relat- 
ing to specific movable property or compen- 
sation for injury or wron detention there- 
of, It is true that in Rameshwar Chaubay 
v. Mata Bhikh, (1883) ILR 5 All 341 a 
Bench of this Court held that Article 48 
would apply to a suit for recovery of money 
on the ground that the plaintiff had given 
the defendant that amount to deliver to a 


relation of the plaintiff but the defendant. 


had not delivered that amount and had 
kept the money with himself. The correct- 
ness of this view was doubted by another 
Bench in Ram Lal v. Ghulam Husain, 
{1907) ILR 29 Al 579. 


Subsequently, another Bench in Jaganji 
v. Bandan, AIR 1930 All 397 also doubted 
the correctness of this decision and observ- 
ed that it may be open to argument whe- 
ther a suit for money could properly be con- 
sidered to be a suit for specific movable 

perty. Another Bench of this court im 
ATH 1948 All 75 expressed the opinion that 
‘Article 49 has no application to suits for 
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recovery of money. It observed that Arti- 
cles 48 and 49 contemplate suits provided 
for by Sections 10 and 11, Specific Relief 
Act (No. 1 of 1877). Under Section 10, a 
person entitled to the possession of specific 
movable property may recover the same in 
the manner pies Abad: by the Code of Civil 
Procedure, and under Section 11 any per- 
son having the possession or control of a 
moveable property, of which he is not the 
owner, may be compelled to deliver it to 
the person entitled to its immediate posses- 
sion under certain circumstances set out in 
the section. A claim for realisation of money 
where the specific coins or notes are not 
claimed or cannot be claimed under the spe- 
cific Relief Act, cannot be a claim of the 
nature provided for by Article 49. The 
Bench, however, did not refer the decision 
in (1883) ILR 5 All 841 to a larger Bench 
because it held that even if Article 49 were 
applicable, the suit in that case was within 
time, With respect, we entirely agree with 
the observations made in Go pur Elec- 
tric Supply Co’s case, ATR 1948 All 75. 


We, however, do not consider it ne- 
cessary to refer the matter to a er Bench 
because this. precise question has been con- 
sidered by the Supreme Court in Raghunath 
Das v. Gokal Chand, AIR 1958 SC 827. In 

t case the suit was, inter alia, for reco- 
very of the plaintiffs share of property in- 
cluding money in the form of G. P. notes. 
The Court observed that “specific movable 

roperty” mentioned in Articles 48 and 49, 
Pinsitation Act, cover a -suit wherein the 
plaintiff can allege that he is entitled to cer- 
tain specific movable property and/or of 
which he is eae entitled to possession 
in specie and which the defendant has 
WTIOD, taken from him and/or is ille 

y withholding from him. So, Article 49 
would apply to suits for recovery of money 

y where some particular coins or notes 
are claimed in specie. That is not the claim] ` 
in the present case. The plaintiff does not 
demand back the same coins or notes which 
the Punjab National Bank deposited with 
the sub-treasury. In our opinion, Articles 48 
and 49 have no application to the present 
suit. ; 

10. Article 86 provides for a suit 
for compensation for any malfeasance, mis- 
feasance or nonfeasance independently of 
contract. It provides for a period of limita- 
tion of two years which commences to run 
when the malfeasance, misfeasance or non- 
feasance takes place. Nonfeasance is omis- 
sion of some act which a man is by law 
bound to do. Misfeasance is the improper 
poroa of some lawful act, and mal- 
easance is the commission of some act which 
is in itself unlawful. Article 36 is a general 
Article for suits for compensation for torts. 
Evidently, it would apply to a suit where 
the person from whom compensation is 
claimed is alleged to be guilty of mal-fea- 
sance, misfeasance or non-feasance. The 
learned Advocate-General invited our atten- 
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i a m e decision = the Monica 
urt in Srinivasa an v. Munici 
Council, Karur, 1800) R 22 Mad 342. 
In that case. the Municipal Council sued its 

irman to recover the amount lost by 
reason of the embezzlement by the Manager 
on the ground that the Chairman was the 
agent of the Manager, It was held that the 
Telation of principal and agent was not esta- 
blished and Article 86 was applicable. The 
dgment gives no reason for the view taken. 
oreover, that was a suit by the employer 
against the employee, That decision may 
have been helpful if the State Government 
had sued the treasurer for damages for loss 
occasion: by the embezzlement of its 
agent working at the sub-treasury, but here 
the plaintiff is suing the State Government 
on the ground that it was onsible for 
the misconduct of its servant. The plaintiff 
does not allege any act of malfeasance, 
misfeasance ` or non-feasance against ` the 
State Government. In our opinion Article 36 
will not apply to the present suit. In 
situation the residuary Article 120 will be 


annu abie and the suit having been filed- 


wi six years of the of the cause 
of action, was within time. 

Il. The next question that requires 
consideration is whether the State Govern- 
‘ment is vicariously liable for the embezzle- 
ment of the money committed by the trea- 
surer and the accountant, 


On facts it is clear that tho 


12. 

Punjab National Bank had on the instruc- 
tions of the pee company deposited a 
sum of Rs. 50,000/-.in the sub-treasury, 
Ghaziabad, for being credited to the ao- 
count of the, Collector, Central Excise, 
- Allahabad. The bank deposited this’ mon 

_ in the treasury along with the requisite 

lan in triplicate. The money was received 
by the accountant of the sub-treasury. The 


man of the bank who deposited the money. 


was in return given back a receipted 

lan bearing the signatures of the treasurer 
and the accountant and the seal of the sub- 
treasury, The Court below found that the 
bank’s treasurer 


. Officer, It 
eless the. evi- 
dence of the State’s witnesses itself showed 
that the money was received by the officer 
of the treasury authorised to do so. It was 
found that the accountant and the treasurer 
- colluded “and embezzled this deposit of 

Rs. 50,000/-.. When the matter was dis- 
cov 


ered, the authorities put pressure upon 


State v. Hindustan Lever Ltd. (S. Chandra J.J 
the accountant who paid back a sum Of ` 


this . 


Rs. 8,500/- to the Government out of thig 
deposit of Rs. 50,000/-. The Court below 
held that under the cribed rules the 
Government had Reoti Raman 4g 


3 is enf 
bezzlement the Government instituted a sulf 


eral for the State did not challenga 
these findings of fact. The defendant’s own 
evidence proves these various factual as- 


13. The. learned ‘Advocate-Gerierak 
however, submitted that the State Govt 
was not. vicariously responsible for the mis- 


. conduct of its officers in cases where the 


act of commission or omission is commi 
while the officer is Sree statutory func- 
tions. In this connection learned counsel 
invited our attention to Article 800 (1) of 
the Constitution. This Article reads: 


subject to any provisions 
of P 


or be su 


of India and the corresponding provinces or 

corresponding Indi States © might 
have sued or been sued if this Constitution 
had not been enacted.” f 

14. This provision 
consideration before the Supre 
Kasturi Lal v. State of.U. P., AIR 1985 SC 
1039. After reading this provision: and the 
i of Section 65 of 
the ernment- 1858 Sec- 
tion 32 of thə Government India Act, 
1915, and Section 176 of the Government 
of India Act, 1985, Gajendra ar, C. Ja 
observed that the. liability |! 
ment of a State is co-extensive with the Has 
bility of the Secretary of State for India-fi« 
Council prior to 1858. After an elaborate 
discussion of the leading case on the sub- 
ject in P -& O. Steam Navigation Co. v, 


Secretary of State for India-in-Council 
PRD) 5 Bom HCR App A-1 the learn 
ief Justice summarised the legal position 


as follows:— 
“If a tortious ‘act is committed b 


r damages, th 
tortious act committed 
vant in discharge 


on, the delegation of the sovereign pow 


ers: 
of the State of such public tP TẸ thel 


ALR 


the .Govern= . 






Nfi 


gervant in discharge of 
him not by virtué of the delegation of any 
Soverei: power, an action damages 
wold he Tho ect of the public servant 
Committed by him during the course of his 
employment is, in this category of cases, an 
bee of a sere t who might have been em- 
ployed by a private in 


15. The learned Chief Justice then 
Observed that it is not difficult to realise the 


for the same 


mately enter into many commercial 

other undertakings and activities which have 
no relation with the traditional concept af 
Government activities in which the exer- 
cise of sovereign power is involved. It is 
necessary to limit the area of these affairs 
` of the State in relation to the exercise of 
sovereign power, so that if acts are com- 
mitted ay Government employees in relation 
to other activities which may be convenient- 
fy described as non-Government or non- 
_ _ gsdvereign, citizens who have a cause of ac- 
`- Hen for—damages_ should not be precluded 
From making their Dam-Ggginst the State, 


> 


His Lordship cautioned that in daminé=wis—Observed that if 
d that 


such cases, it must be borne in 
when the State pleads immunity against 
claims resulting from injury caused by peg- 
ii acts of its servants, the area of em- 
ployment referable fo sovereign powers must 

strictly determined. Before such a plea 
ig aida the Court must always find that 
é act was committed in the 
course of an undertaking or employment 
Which is referable to the exercise of -sove- 
reign power, or to -the exercise of delegated 
sovereign power. . ie 


16. 


mini t 


im are 

conferred on the specified officers 

by starte and in the last analysis, they are 
characterised 


whiċh can be proper! 
ding the 


I 
as sovereign powers. On this 
17. Tt will be seen that the onus 
GH establishing that the impu 
committed in the course of: an “undertaking 


cient to claim immunity. The statutory func- 
Hons must be referable to the traditional 


` for_the Collector’s use was on a tas 
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concept of Governmental activity in which 
the exercise of sovereign power was involv- 
ed, So, even if the treasurer and the ac- 
countant of the sub-treasury at Ghaziabad 
functioning . under the Treasury Manual, 


of India Act, 
the State Gov- 
ernment any immunity, unless, it proves 
that the tort was committed by the public 
officers in the course of an activity which is 
referable to the traditional concept of Gov- 
emmment activity in exercise of sovereign 
rs. The State must further establish 
t the activity was such which could not 
have been carried on by a person employ- 
ed by a private individual for the same pur- 
pose. i 


18. In the P. & O. case, (1869) 5 
Bom HCR App A-1 referred to by the 
Supreme Court AIR 1965 SC 1039 the ser- 
vants of the Government who had been em- 
Rloyed in the Government dockyard at Kid- 


ing the said funnel caused an injury to one 
of the horses that were tane the plain- 
tiffs carriage. The plaintiff claimed damages 
from the ernment for the damages caus- 
ed by the said act of its servants. The Cal- 
cutta High Court decreed 

5 the East Tadie~ Company 


were audwed, iuf the purpose of Govern- 


© at the Kidderpore Docks) it was only 
reasonable that they should 


19. In ATR 1962 SC 983 the suit 
for damages was in respect of a negligent 
act of a State employee driving a jeep car 
of the Collector from the workshop to the 
Collectors- bungalow. It was held that the 
employment of a driver to drive a jeep car 
or an 
undertaking which cannot be said to be re- 
ferable to, or ultimately based on, the 
delegation of soverel or Government 
power, The suit was é f 
Da 20: The doridi ES 

urga Prasad v. Secretary tate, 
ILR 28 Bom 314, Om Prasad v. Secretary. 
of State, AIR 1987 Lah 572 and United 
Provinces v. Kasturi Lal Rala Ram, 1960 
All LJ 529 are all cases of embezzlement 
of- property from the Government Malkhana 


_kept there after seizing and Torovi cing tio 
cer in 


the plaintiffs. In thesé cases the -o 

charge of the Malkhana defalcated the pro- 
porties. In all these cases the suit was dis- 
missed on the finding that the powers to 
arrest a person, to search him and seize 


_ Property are soverelgn powers. 





the claim. It wag—— 


ree et 


r On facts the position in the 
present case is that the emment was 
running a sub-treasury. at which -multifarious 

ivities were undertaken. One of the ‘acti- 
vities was that the sub- received: 
for being 







the sub-treasury, > ; 

In our opinion, this is an ordi- 
nary banking business. Any private indivi- 
dual could run a banking business by ‘em- 
ploying accountants, and treasurers to re- 
ceive money for being credited to the ac- 
counts of other individuals or even of State 
Departments by an ae with them. 
It appears to us that this particular banking 
activity was not such as may be referable 
to a ernment activity in which the exer- 
cise of. sovereign power is involved. On the 
other hand; this is. an activity which could 


be carried on by a private individual and so. - 


the liability of the Government. would “be 
the same as of a private individual. To hold 
otherwise would be inconsistent with com- 


monsense and justice. 


28. . The Government had protected 
itself by epponuug a. Government treasurer, 
with a- guarantor. It is well known that all 
cial banks employ accountants and 
ator, Thi 
cular activity in ‘the course of which the 
accountant and the treasurer of the sub- 
treasury committed the ` defalcation ° was 
plainly a commercial -activity not referable 

; the exercise of pha a power of the 
State. In this view, the State Government - 
Jcould not validly invoke the doctrine of 
immunity for the tortious act committed by 
its servants. We agree with ‘the finding of 
the Court below on this point... 

- 2A On behalf of the plaintiff-res- 
‘pondent it was- urged that in-su stance the 
suit is not for dane ges aa tort but aoe ae 
turn of mon id in the treasury but n 
credited to She aecaont of the Collector, - 
Central Excise, as directed by the plaintiff. 
On this basis it was urged that the plaintiff 
was entitled to an injunction directing the 


- State Government. to make the relevant en- 


tries crediting the account of the Collector, 
Central Excise, _ the sum of Rupees 
50,000/-. In this connection learned Coun- 
sel relied upon M. Poulose v. State of Tra- 

in, AIR 1957 Ker 40 and 


e 
laint. There the prayer was that the defen- 
Tani Be directed to repay to and/or credit 
the plaintiffs wi 


account the sum 


` Rs. 50,000/-.. That is something different 


`. Prs. 12] . Ram Piarl v. Board of Revenue (Gulati JJ 


and 


_ (1856), Sec. 2). 


-riage Act (1856), Séc. 2 — When remar: — 


ely with 2 
also suggests aay ee 


. AIR 1954 All 588, Mohanlal v. Mst, ` 
Bhudevi f 


`- Mohd. Abdul Samad v. Girdhari Lal 


ALE 
than prayin 


for a direction to 
account of s 


Collector, Central Excise. 
25. In the result, the.appeal fails 
is accordingly dismissed © 

The cross-objéction was not pressed, 
is dismissed with costs. : 
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Smt, Ram Piari, Petitioner v. Board of 
Revenue, U. P. Allahabad and others, Oppo- 
site Parties. ny f 


ivil Miso. Writ ` No. 2854 of 1970; 


es 
D/- 18-7-1972. 


_ Index Note: (A) U. P. Tenancy Act 
(1989), Sec. 36 —-Bhumidhari plots on the 
death ‘of the owner would devolve on his 
widow to the exclusion of his mother. (K— 
Ref: Hindu Widows’ Remarriage Act 


Index Note: (B) Hindu Widows . Remar 


riage is sanctioned by custom the widow 
who remarries does not -forfeit her right 
in her first husband’s estate, unless there is 
a custom of forfeiture and the onus to prove 
such custom lies on the person who asserts 
it AIR 1932 All 617 (FB) and 
All 230 and AIR 1949 -AH175 and 
AN- 598 Rei. on. ( 


1954AN- 598,Rei. (Paras 7, 0) 


U. P. Zamindari Abo- 


Index Note: (C) A 
Land Reforms Act (1. of 1951), 


lition and 


- Sec. 333 — The Commissioner’s finding -that 


the plaintiff acquired the © Sirdari plots by 
prescription is one .of fact and when sup- 
ported. by evidence-held, could not be disre- 


technical ground that the finding could not 
be supported without amending: the plaint.. 
(X— Ref: Civil P. Co See. 100). (Para 10) 


Cases . Referred: Chronological P. 


nu f 7 N ` : ee ` 
ATR 1942 All 175 = 1942. A0 LJ 179, 
AIR 1987 All 230.= 1987 All LJ 251, 
Bhola Umar v. Smt. Kausilla `. 
AIR 1932 All 617 = 1982 All LJ 941 
(FB), Bhola Umar v, Mt. Kausi 


credit to thd _ 


with costs. ` 
t. 


al 937—— 
AIR 


“garded by the. Revenue Board merely on the. ._: 


S. B. Chatidhar! and Ratnakar Chau-` ` 


dhary, for Petitioner; Standing Counsel, for 
Opposite Party.. . < f 

ORDER:— This. is a petition undeg 
Article 226 of the Constitution. 

2- The petitioner was married fo 
one ‘Ram Adhin, who had 1/7th share in 
village Chara Kauriya, District Unnao.’ 
Ram Adhin died on ‘September 14, 1944, 


leaving behind the. petitioner as his widow ~ 


and his mother Smt. Poona. The petitioner 
‘was a minor then. Smt. Poona got her name 
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à 


1972 


entered over half the estate of Ram Adhin. 
She is alleged to have executed a will of 
her half share on October 28, 1947, in 
favour of respondent Nos. 6 to 8, (herein- 
after referred to as the ‘contesting respon- 
dents’), who are the sons of her daughter. 
She died sometime in 1947 and after her 
death the contesting respondents got their 
names mutated over the land in dispute on 
the basis of the will of Smt. Poona, After 
the death of her mother-in-law the peti- 
tioner married one Beni Lodh. 


3. After her remarria age the peti- 
tioner filed a civil suit in the Court of 
Munsif, Unnao, on 18th July, 1949, for pos- 
session of the half share of Ram Adhin 
which was mutated in the name of her 
mother-in-law, Smt. Poona. The suit was con- 
tested by Hira Lal, father of the contesting 
respondents, who were minors at that time. 
The pleas that Smt. Poona had executed a 
will in their favour in respect of her half 
share and that the petitioner after her re- 
marriage had forfeited all the rights in the 
estate of her first husband were taken. The 


Munsif decreed the suit holding that after __ 


the death of -—Ram—Adhin, the petitioner suc- 
ceeded to his estate to the exclusion of the 
deceased’s mother and er that her re- 
marriage was according to the custom pre- 
vailing in that community and as such she 
did not forfeit her rights in the estate of 
her deceased husband under Section 2 of 
the Hindu Widows’ Remarriage Act, 1856. 
There was an appeal by the respondents 
against the decree of the Mumsif, but the 
same was dismissed by the Civil Judge, 
Unnao. There was no second app 


4. The petitioner alleges that al- 
though she was in possession of the estate 
of her late husband, the names of the con- 
testing respondents continued to be record- 
ed in the village pan along with the peti- 
tioner. She accordi gly made an applica- 
tion for correction of the record, whic was 
rejected. Thereupon she filed a suit under 
Section 229-B of the U. P. Zamindari Abo- 
Iton and Land Reforms Act. The land in 
dispute is comprised of bhumidhari and sir- 
dari plots., The Trial Court decreed the 
. plaintifs suit with respect to bhumidhari 
lots, but dismissed it with zep to sir- 
Bari plots on the ground that although the 
plaintif succeeded to the bhumidhari plots 
as the widow of her late husband, she could 
not so succeed in respect of sirdari plots, 
because of the provisions contained in Sec- 
tion 86 of the U. P. Tenancy Act. There 
were, two appeals. One by the plaintif and 
the other by the defendants. The two ap- 
peals were consolidated and disposed of by 
a common order of the Additional Commis- 
sioner, Lucknow, The plaintifs suit was 
decreed in toto and the defendants appeal 
was dismissed. Thereupon a second app 
was filed before the Board of Revenue. The 
Board of Revenue has alowed the appeal 
and has dismissed the suit of the plaintiff 
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by an order dated Febru 4, 1970. This 
etition is directed against that order of the 
oard of Revenue. 


5. So far as bhumidari plots sre 
concerned, there can be no manner of 
doubt that the plaintiff became their owner 
on the death in 1944 of her first husband. 
Admittedly these plots belonged to him. On 
his death, the plaintiff became the sole heir 
of his estate. His mother Smt. Poona had 
no share in it as under the law the entire 
estate of the deceased devolved upon the 
widow to the exclusion of his mother. The 
mutation of the name of Smt. Poona over 
this property was, therefore, wrong and 
consequently the will executed by her in 
favour of the contesting respondents was 
wholly: ineffective, l 

6. The only aoe that required 
consideration was with regard to the effect 
of remarria ge of the petitioner. Under Sec- 
tion 2 of the Hindu Widows’ Remarriage 
Act, 1856; a widow when she remarries for-~- 
feits her rights in the estate of—her~ first 
husband. But that provision dòes not apply 
to a _marriage-which is sanctioned by a cus- 


‘tom. The Trial Court as well as the first 


Appellate Court have held that such a 
custom did exist in the community of the 
plaintiff. A similar finding had been record- 
ed by the Civil Court in the earlier litiga- 
tion between the parties and that decision 
being inter partes was binding upon the 
contesting respondents, even though it may 
not operate as res judicata. The - Board of 
Revenue has also not doubted the existence 
of the custom. But it refused to give effect 
to the custom on the ground that the same 
had not been proved to have been in exis- 
tence prior to the coming into force of the 
Hindu Widows’ Remarriage Act, 1856. This 
is not correct. The custom has been found 
to be ancient and immemorial. There is no 
assertion or proof of the fact that the cus- 
tom came into being after the coming into 
force of Act of 18586. 


7. Now, when a marriage is sanc- 
tioned by such a custom, the widow who 
remarries does not forfeit her right in the 
estate of her first husband; unless there is 
a custom to the contrary. The onus of proof 
of such a custom lies upon the person who 
asserts the existerice of such a custom of for- 
feiture. This proposition is well settled by 
a series of decisions of this Court, see Bhola 
Umar v. Mst. Kausilla, AIR 1932 All 617 
(FB) and Bhola Umar v. Mst. Kausilla, AIR 
1987 All 280, Nawab Bahadur Mohd. Abdul 
Samad Khan v. Lala Girdhari Lal, AIR 
1942 All 175 and Mohan Lal v. Mst. Bhu- 
devi, AIR 1954 All 588. 


8. The Member of the Board of 
Revenue, who decided the second appeal, 
was not happy with the decision of this 
Court with regard to the onus of proof. 
In his opinion the onus should lie upon the 
widow who remarries to prove that she did 
not forfeit her right over the property of 
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her deceased husband. He has expressed his- 


dissatisfaction with the view taken by this 
Court in a language which, is far from 
polite. In my opinion the learned Member 
was not justified in doing so. He was clear- 
ly bound by the law laid down by this 
Court and he should have accepted it with 
grace. 

9. Moreover, it is plain common 
sense that when a person acquires a right 
over a property that right remains intact 
whether the person remains single or gets 
married, unless there is a specific legal pro- 
vision to the contrary or a custom havin 
the force of law. Obviously there is no su 
legal provision except Section 2 of the 
Hindu Widows’ Remarriage Act, 1856, which 
does not apply in the present case. She can 
be divested of her right under a valid cus- 
tom. Clearly such a valid custom has to be 

by the party who asserts it. In the 
Fnstant case it was not for the petitioner to 
ut for the respon- 


does not oppen to be the position: It is in 
évidence that the sirdari plots were never 
in the tenancy of the plaintiffs first hus- 
”"Bind=- Obvious y she could not have inherit- 
ed those plots~from him. In the statement 
recorded under Order`10, Rule 2, Civil Pro- 
cedure Code the plaintifs counsel clarified 
the position as under: - 


“The plaintif claims bhumidhari plots 


om 
husband on his death in 
lots are alleged to be the 
tenancy of the plaintif hergelt, which she 
acquired herself either by contract or in 
.the alternative by adverse possession. It is 
admitted that Smt. Ram Pyari plaintiff, mar- 
ried with Beni after the eath of Smt. 
Poona; the mother of Ram Adhin. Ram 
Adhin had a sister who is alive and is the 
mother of defendants 1 to 8.” = 


In this statement, the plaintif has clearly 
taken the stand that sir. plots at no 
time belonged to her late husband, Ram 
Adhin. As such she could not have inherit- 
ed them from him, Curiously enough, the 
Trial Court did not attach’ any importance 
to this statement recorded under Order 10, 


also come down to the 

her husband. The Additional Commissioner 
‘found that in the Khatauni of 1353 fasli 
one Mohan was recorded as tenure-holder 
of the sirdari plots and the plaintiff was re- 
corded as Bilatasfia with a period of one 
year. In 1354F her period of possession 
was shown as two years. Then.he proceed- 
ed to examine the oral evidence and came 
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then only particular 
relevant. 


ALR. 


to the conclusion that the plaintif acquir-|. 
ed sirdari rights in these plots prescrip- 
tion. This is a finding of fact and supported 
as- it was by evidence on the reco it 
was not open to the Board of Revenue toj- 
have disregarded that finding. The Board of 
Revenue came to the conclusion that the 
laintiff had changed her case ag set out in 
e plaint and-as such she could not suc 
ceed without having her plaint amended. 
Technically that may be right. But as there 
was evidence to prove the 
sourco of these piots, 
tional Commissioner proceeded 
finding thereon. No prejudice has been caus- 
ed to the contesting respondents by such a 
procedure. Justice having been done be- 
tween the parties, it was not proper for 
the Board of Revenue to have interfered 
with the finding.of.the Additional Commis- 
sioner, on a ground which is merel 
cal. In the circumstances, I am opinion 
that the order of the Board’ of Revenue is 
manifestly erroneous. 


11. The petition is accordingly al- 
lowed. The order of Mr. Y. N. Verma, Judi- 
sial Member, Board of Reyenue dated 4th 
aay , 1970 is quashed: “The petitors- - 
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Second Appeal No. 481 of 1971, D/- 
3-7-1972 against Order of R. N. A 
5th- Temporary. Civil and S. J., Gorakhpur, 
D/- 27-1-1971. A 


Index Note —. (A) Evidence Act (1872), 
Sec. 34 — Entries in regularly_kept account 
books have only corroborative value — Pri- 
mary evidence is always necessary — Even 
entries therein become 
(Para 4) 

Index Note — (B) Evidence Act (1872), 
Sec. 65 — Original accounts books available 
— Copies thereof being secondary evidence 
are not admissible, - + (Para 4) ` 

Index Note — (C) U. P. (Temporary) 
Control of Rent and Eviction Act (8 of 
1947), Sec. 3 (1) (a) — -Payment of rent 
by money. order — When it wipes out ar- 
rears. 


Brief Note —. (C) When paymént of 
arrears of rent is made by a tenant by-pos- 
tal money order the tenant has to indicate 
to what particular period the rent relates. 
It is only then he can be said to be not in 
arrears for that period even though land- 
lord has refused to accept it. Where there- 
fore a tenant remits only a part of arrears 
due without referring to the perlod to which . 
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the arrears related the remittance is of little 
consequence. 1968 All WR (HC) 167 (FB) 
Rel. on. (Para 8} 

Index Note — (D) T. P. Act (1882), 
Sec. 106 — Notice to terminate tenancy — 
Partner of a firm, if tenant, notice to rest 
of the partmers is not necessary. (Para 7) 


Index Note — (E) T. P. Act (1882), 
Ss. 116, 106 — Various modes for deter- 
mining lease — Landlord can choose his 
mode — Termination of lease under S. 111 
(g)—Two notices — One expressing inten- 
tion and other actually terminating lease are 
not required. : 


Brief Note — Section-111 deals 
with various modes and circumstances in 
which a lease determines. If one mode for 
the determination of lease operates it does 
not mean that other modes would stand ex- 
cluded. Even if a clause in a lease deed 
contains a clause for the forfeiture of a 
lease on the happening of a certain eck 
the landlord | not go to Section 111 (g 
but can determine the lease by giving 
notice under Section 106 im a manner 
laid down therein. If however the landlord 
chooses to proceed under Sec. 111 (g), the 
landlord must give a notice in writing ex- 
pressing his intention to determine the lease 
and serve it on the lessor. This however 
does not mean that he has to give two 
notices, one expressing his intention to 
determine the lease the other actually 
determining the lease. (Para 10) 


Index Note — (F) T. P. Act (1882), 


Sec, 107 — Tenant executing rent note — 
Landlord not signing it but delivering pos- 
Session of premises — Rent note was com- 
pulsorily registrable — Rent note not regis- 
_ tered — Parties cannot rely on clauses in 

rent note. ; ; (Para 10) 


Cases Referred: Chronological Paras 
1968 All WR (HC) 167 (FB), Indrasani 
v. Din Ali 


Narendra Kumar and _  Sachitanand 
Sahai, for Appellants; Bashir Ahmad and 
B. N. Asthana, for Respondents. 


JUDGMENT:— This is a defendants’ 
appeal. A suit for recovery of arrears of 
rent and damages as well as ejectment of 
the defendants was filed by the respondent, 
inter alia, on the grounds that the defen- 
dant No. 1 had committed default in mak- 
ing payment of rent and had also caused 
nuisance in the accommodation in suit. The 
defendants contested the suit denying these 
allegations. The defendant No. 1 alleged 
that le had paid a sum of Rs. 500/- to the 
- plaintiffs son on 18th June, 1966 and had 

Further remitted a sum of Rs. 150/- by 

money order on 8rd October, 1966 thus 
covering the rent for the period from Ist 
December, 1965 to 30th September, 1966. 
He placed reliance on the entries in his 
account books in support of these pay- 
ments. The validity of the notice for eject- 
ment was also challenged. 
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2. The Trial Court decreed the suit. 
The defendants filed an appeal which was 
also dismissed. Both the Courts below re- 
corded concurrent findings of fact to the 
effect that the defendant No. 1 appellant 
was the tenant, that he had not paid a sum 
of Rs. 500/- as alleged and as such had 
committed default in making payment of 
rent. The notice to wr was S held to 
be valid by both the Courts below. Aggriev- 
ed, me defendants have come up in second 
&pp 


8. At the outset it was ed on 
behalf of the defendants appellants that the 
“ payment of Rs. 500/- towards rent was 


roved by the evidence of the defendant 
Fai Narain as also of Khatai Lal, who was 
the munim of the firm Madho Prasad Badri 
Narain, and that it finds support from the 
relevant entries in the account books of the 
defendants which were alleged to have 
been kept in the ordi course of busi- 
ness. The bahikhata entries referred to were 
marked as Exs. A-l, A-7 to A-14 and on 
the basis of these documents it was submit- 
ted that in view of the provisions of See 
tion 84 of the Indian Evidence Act the 
statement of Jai Narain as also of Khatai 

were corroborated. It was also urged 
that these two.persons in their depositions 
corroborated the relevant entries made in 
the account books. The learned Counsel for 
the appellant also placed reliance on certain 
decided cases in regard to the provisions of 
Section 34 of the Indian Evidence Act which 
reads as under: 


. “Entries in books of account, re ly 
kept in the course of business, are relevant 
whenever they refer to a matter into which 
the Court has to inquire, but such state- 
ments shall not alone be sufficient evidence 
to charge any person with liability.” 

4, In order to apply the provisions 
of Section 84 of the Act it would be neces- 
sary to establish that the account books were 
regularly kept in the ordinary course of 
business. The entries made in such account 
books would then become relevant and 
mere be considered along with the other 
evidence to charge any person with Tabiy 
but these entries alone would-not be sufi- 
cient to fasten any liability on any person. 
pat oe in a omi Pooks are, there- 
ore, merely corroborative and primary evi- 
dence is always needed to prove the trans- 
action mentioned therein. It appears that 
the entries in the account books were not 
proved according to law. I was taken 
through the. entire statement of Jai Narain. 
He- nowhere referred to the particular 


‘entries in his account books in regard to the 


transaction in question. He has satisfied 
himself by stating that the account books 
were maintained by him in regular course 
of business but that by itself was not su- 
cient for bringing the case within th 
and ambit of Section 34 of the 
Act. Section 34 makes the particular entries 


in the account books relevant. The entry 
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relevant to the payment of Rs. 500/- to the 
son. of the plaintiff should, therefore, have 
been proved without which it was not pos- 
sible to place reliance on the account 
books. There is one more difficulty for the 
defendant in this respect. The account 
books obviously were not in current use. He 
should, therefore, have filed the original 
account books and then proved the rele- 
vant entries according to law. In the instant 
case it was stated before me that the origi- 
nal account books were produced by the 
defendant before the ‘Trial Court which 
means that the defendant’ did have in his 

ssession the original -. account books on 
e date of evidence. The defendant should, 
therefore, have placed before the Court the 
rimary and not the secon evidence, the 
rimary evidence being the original account 
ooks. The matter would have been differ- 


ent had the entry relied upon been in an 


account book which was in current use. In 
the present. case the primary evidence hav- 
ing not been filed the secondary evidence, 
namely the copies thereof, were not admis- 
sible in evidence, Moreover, the copies 
were also. not proved by any person, Nei- 
ther the scribe of the relevant ey a 
Rs. 500/- was examined nor Jai Narain him- 
self stated that he had either himself seri 

ed the entry or had seen the Munim scrib- 
ing the same. The Courts below were, there- 
fore, justified in not placing reliance on 
Exs. A-1, A-7 to A-l14. >- : 


5. | It was next contended that this 
yment of Rs. 500/- was mentioned by the 
a erendant No. 1 in his notice. dated 8rd 


October, 1966, which had been given to 
the respondent prior to the’ notice for eject- 
ment, Ex. 2 dated 22nd October, 1988. The 
defendant No. 1 stated in that notice that 
he had paid a sum 
plaintiffs son towards rent for the period 
commencing from Ist December, 1965, and 
onwards. T fact was ger by the 
~ plaintiff in her reply of 22nd October, 1966, 
2 and also in the laint. From the ve 
outset the defendant No. 1 had come wi 
the allegation that he had paid Rs. 500/- 
whereas the plaintiff had been denying that 
fact. The burden to prove this fact obvious- 
ly, therefore, lay heavily on the defendant 
No. 1. He had admittedly.no receipt for the 
amount and had, therefore, to place reli- 
ance on the oral testimony and his account 
books referred heretofore. -The entries in 
the account books having: not been proved 
and the original account books having not 
been filed and proved were, therefore, not 
available to the defendant No. 1, “as- evi- 
dence. His bare statement was, therefore, to 
be examined in the light of the surrounding 
circumstances, the defendant being an inter- 
ested person. He has examined Khatai Lal 
but the statement of Khatai Lal also does 
not go so far, to establish this fact. Both the 
Courts below have recorded a concurrent 
Bnding of fact that the sum of Rs. 500/- 
had not been paid by the defendant No. 1, 





of Rs, 500/- to the . 


‘invalid inasmu 
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This finding of fact is not vitiated by any 
error of law. The only error which was 
pointed out was that the Courts below did 
not place reliance on the entries in the ac- 
count books of the defendant. I have al- 
ready discussed € 
were not proved and therefore could not 
be considered in evidence. In these circum- 
stances I find no reason to interfere, with the 
concurrent findings of fact in regard ‘to the 
transaction of the payment of Rs. 500/- to 
the plaintiff's son. It therefore, follows that 
the defendant No. 1 had committed default 
in making -payment of rent for more than 


“three months. He had remitted a sum of 


Rs. 150/- by money order on 8rd October. 
1966. It was urged by the learned Couns 
for the appellant that this payment of 
Rs. 150/- would save the defendant No. 1 
from the mischief of the default referred to 
above. In this connection he placed reliance 
on the case of Indrasani v. Din -Ali, 1968 
All WR (HC) 167. (FB). where-it was held 
that where a tenant remits rent by money 
order and the amount remitted 
for a particular month and the landlord re- 
fuses to accept the same, the tenant can- 
not be said to be in arrears in respect of 
‘that month within the meaning of Sec.-8 (1) 
(a) of the U. P. (Temp.) Control of Rent 
and Eviction Act. 

6. In the money order coupon 
48 Ka; which was returned refused to the 
defendant No. l, it was stated that rent 
from Ist December, 1965 to 30th, Septem- 


. ber, 1966 at the rate of Rs. 85/- per month 


amonnfap Rs. 500/- had been: received 
by the plaintiffs son on her be the re- 


cular period. However 


ing in part payment of the entire arrears o 
rent it coul be of some relevance if 
the payment of the sum of Rs. 500/- had 
been established the defendant. The de- 
fendant havin iled to prove the payment 
of Rs. 500/- he became a defaulter der ite 
remittance of Rs, 150/- by money-order. 
He was, therefore, liable for the consequen- 
ces thereof. The remittance of- Rs. 


50/- 
was, therefore, of little consequence, : 
ed 
to 


Counsel for the appellants that the notice 
uit sent by the plaintiff landlady was 
as it did not appear from 

the notice itself that the counsel, who had 
signed it, did so on the instructions of_the 


above that these entries ` 


N 


1 


covers rent - 


-4 


7. It was. then urged by the learn- ` 


landlady. This submission has no merits in--~ 


asmuch as the notice Ex. 2 bears the signa- 
tures of a counsel and it purports to have 
been signed by him for the landlady as he 
has stated just above his signatures that). 
it was being sent. through the counsel. Thel: 
validity of the notice was also . challenged 
on the ground that it had not beer sent to 
all the partners of the defendant No, 1. 


xs 
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This submission has also no force. Both the 
Courts below have held that the defen- 
dant No, 1 and not his firm was a tenant of 
the accommodation in suit. In these circum- 
stances it was not necessary to have sent 
that notice to the alleged partners of defen- 
dant No. 1. 


8. The learned Counsel also refer- 
red to Clause 7 of the rent note, Ex. I, 
which provides that if the defendant execu- 
tant had failed to pay the rent for three 
successive months as well as the electricit 
dues and house and water taxes the land- 
lady shall have a right to dispossess him 
after serving on him the legal notice. It was 
urged that in view of this provision in the 
rent note sub-clause (g) of Section 111 of 
the Transfer of Property Act was attracted 
and the respondent having failed to serve a 
notice under sub-clause (g) of that section 
the suit for efectment was not maintainable. 


9. Sub-clause (g) of Section 111, 
inter alia, provides for determination of a 
lease of immovable property by forfeiture; 
that is to say, in case the lessee breaks an 
express condition which provides that on 
breach thereof, the lessor may re-enter and 
and the lessor gives notice in writing to 
lessee of his intention to determine the lease. 
It was urged that in the instant case there 
was an express condition in the rent note 
to the effect that after the tenant executant 
failed to pay the rent for three months as 
also the water tax and electricity charges 
the landlady would be entitled to dispossess 
the tenant after serving on him a notice to 
that effect. As the defendant No. 1 had 
failed to pay the rent for more than three 
months his tenancy could be determined 
only by forfeiture by giving him a notice 
in writing expressing the intention to deter- 
mine the lease. In this connection it was 
also urged that two notices were required 

given. In the first notice the land- 
lady should have expressed her intention 
to determine the lease and in the second 


the landlady’ should have actually deter- 


mined the lease. I find no force in this 
contention. 
10. The provisions of Section 111 


of the Transfer of Property Act deal with 
the determination of lease. A lease can 
be determined by either efflux of time 
limited thereby or on the happening of 
some event or where the interest of the 
lessor in the property terminates, or in 
case the interests of the lessee and the 
lessor in the whole of the property become 
vested at the same time in one person. It 
also determines by express surrender or 
implied surrender or by forfeiture and last- 
ly on the expiration of a notice to deter- 
mine the lease or to quit or intention to 
quit the property leased duly given by one 
party to the other. Thus it deals with 
the various modes and circumstances in 
which a lease determines. It cannot there- 
fore, be said that if one mode operates 
the other mode would stand excluded. A 
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rent note might provide for the contin- 
gency for forteiture of tenancy and yet 
the lessee might determine the lease by 
surrender itself. Similarly the lease might 
itself come to an end on the expiration of 
the period fixed in the lease de though 
there ‘might be a stipulation in the lease 
deed for forfeiture on non-payment of rent. 
Similarly a lessor might elect to determine 
the lease if the condition was breached 
and there was specific provision in the 
lease deed itself for forfeiting the lease 
on the happening of such breach. He may 
not avail of the condition and may give 
a notice under Section 106 of the Trans- 
fer of Property Act and determine the 
lease in the manner laid down therein. Iti 
is true that the happening of any of the 
events mentioned ie sub-clause (g) of 
Section 111 would not ipso facto Aces 
mine the lease. The landlord will have to 
express his intention to determine the lease 
in a notice in writing which should be 
served on the lessee but this does not mean 
that the lessor must give two notices, one 
expressing his intention to determine the 
lease and the other actually determining 
the lease. f 


il. The learned counsel for the 
respondent urged that the lease deed, Ex. 
2, was not registered and as stich its terms 
were operative only for a maximum period 
of eleven months on the expiration of 
which the tenancy having become a month- 
ly tenancy the respondent could determine 

e lease by serving on the defendant No. 
1 apen a notice under Section 106 
of the Transfer of Property Act. 


12. A lease of immoveable pro- 
perty from year to year, or for any term 
exceeding one year, or reserving a yearly 
rent, can be made only by a registered in- 
strument as provided in Section 107 of the 
Transfer of Property Act. In the instant 
case the lease was not from year to year 
or for any term exceeding one year or re- 
serving an yearly rent. Bara 2 of Section 
107, foe stipulates that- all other 
leases of immoveable property may be 
made either by a registered instrument or 
by oral agreement accompanied by delivery 
of possession. So in those cases where the 
lease is neither from year to year nor for 
any term exceeding one year or reserving 

early rent the lease can be made either 
ty a registered instrument or by an oral 





. agreement accompanied by delivery of pos- 


session. In other words in all such cases 
which are covered by para 2 of Section 
107 a lease can be made by oral agree- 
ment accompanied by delivery of posses- 
sion and it is not necessary that a docu- 
ment should be executed evidencing the 
terms thereof. However, if the parties 
choose to execute a lease deed so as to 
bring the terms and conditions thereof in 
writing it would be necessary that such a 
document should be registered one. if 
the document is not registered the provi- 
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sions of Section 49 of the Epes Act 
would come into Pio and in that event 
the document itself would not be admissi- 
ble in evidence except for collateral pur- 
poses In the imstant case the defendant 
o. 1 ee ee ae a 
rk + e dy o it ‘is 
Ss ara er D k e 
io Oe lessee, It was not the case of the 
lessee that the lease yer aa by oral 
agreement accompanied elivery - Poi 
session. The document, Thenon Ban 
to have pa got registered 
provisions 
and as the same was not done it 
admissible except for colateral porpo: 
and, therefore, reference to clause 
of was not possible. It further ap oe 
that it was nowhere pleaded on b of 
the defendants that the suit was not main- 
tainable for want of a notice under Section 
111 (g) of the Transfer of Property Act 
and no issue was framed on the point. 
Even in the grounds of appeal before this 
Court this plea was not asserted. It is not 
now open to the defendants appellants at 
this stage to set up this plea in defence. 
13. _No othet point was pressed. 


In the circumstances the ap 
poal fails and is accordingly snes 
costs. The learned for the appel- 
lants prays that the defendants appellants 
mey. þe G ae some time to vacate 

e os in view all the facts ad 
circumstances of the case the defendants 
are allowed two months’ time to vacate 


and deliver vacant possession of the accom- 
- modation in suit to the plaintiff respon- 


dent. 
Appeal dismissed, 


(on 
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Raja Sukhnandan, Petitioner v. State of 
U. a og another, Opposite Parties. 

vil Misc. Writ Petm. No, 162 off 
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(A) Constitution of India, Art. 19 
(5) —- Reasonable restrictions in the interest 
of general public depend upon the 
pose of restriction. AIR 1960 SC 
Relied on. (Para 8 


(B) U. P. Control of Goondas Act (8 
of 1971), S. 3 (8) — Restriction by the 
sub-section is reasonable in the interest 
general publie ag en R 

Constitution of da Art. 19 (5).) 


The yey heading of the 

ent, the Uttar Pradesh - Con- 
trol of Gooris Act and its preamble show 
that the purpose of the Act is to control 
nefarious activities of | unsocial elements. 
The definition of the term “Goonda” also 
shows that he is a person who carries on 


EP/FP/C826/72/YPP/HGP 


it was not 
7a 
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activities against the people which are 
likely to endanger the Sere of the 
general public. Section 8 (1) also points 
similarly. There > mt doubt that the 
power given by S. 8 (8) is a a in the 
interest of the general lic under clause 
(5) of Art. 19 of the Constitution. l 
(Para T) 
The removal of a person from the 
ag where he has a home or he carries 
on business is not n ily unreasonable, 
thongh it would affect his convenience, 
co and may be, apponi o a mak- 
ing a living. But these circumstan 
themselves cannot make the law bad dif 
is 


ed. The i 
which the restriction is bee © pur- 
Po in the present case being to .keep the 


that area 


he operates, his removal 
(Para 8) 


cannot be ‘unreasonable, 
(C) U. P. Control of Goondas Act (8 
of 1971), S. 3 (8), CL (a) — Order passed 
under the clause directing a goonda to re- 
move himself out of a district or part there- 
of — No order can be passed simultane- 
ously under Cl, (b) of the ads E 8 O 


Tt is only when a person is intone 

Gente Gur pee es Gd he 
erates t ctions are 

be placed and it is then alone that clause 
(b) can come into play. (Para 11) 

(Ð) U. P. Control of Goondas Act {8 
of 1971), S. 8 (8) — Validity — Extern- 
ment for the period of six months is not 
unreasonable restriction within Art. 19 
(©) of the ae (X-Ref:— Constitu- 
tion of India, Art. 19 (5).) (Para 12) 

S. 4 of the Act gives the power td 


the District Ma te to permit any per- 
son in ct of whom an order has been 
made under clause (a) of S. 3 (8), to re 


turn for a “temporary period into the area: 
Section 9 further gives the District Magis- 
trate and the Commissioner the pa to 
rescind -the order made under S, 3, whe- 
ther or not such order was confirmed on 
appeal under S. 6. In view of these pro- 
visions and looking at tbe purpose of the 
enactment, the period of six months can- 
not be held to be i T within the 
meaning of Art. 19 (5). (Para 12) 


Œ) U. P. Control of Goondas Act (9 
of ately s. 3 (8) — Power under is not 


a 
amble an 
long title and oth 

ose ges 


into considerati the præ- 
ine object of the / Act and its 
rovisions which show 

cy behind the Act it 


cannot 


(F) U. P, Control of Goondas Act 
of 1971), S. 3 — Validity — Section 
not ve on the ground that op 
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öf éxplanation given to the accused is only 
i , (Para 14) 
(G) Constitution of India, Art. 14 — 
Procedure provided for action against sus- 
pects under U. P. Control of Goondas Act 
is different from one under Cr. P. C. Sec- 
tions 110/117 — Difference in procedure 
is based on reasonable classification. (X- 
Refi— U. P. Control of Goondas Act (8 
of 1971), S. 8). ` ara 1 
The category of persons to be dealt 
with under Ss. 110 and 117, Cr. P. C. is 
different from the category of persons to 
be dealt with under this Act. The pur- 
e and the object sought to be achieved 
ra the two enactments are also diferent. 
(Para 15) 
~ (Œ U. P. Control of Goondas Rules, 
` 4970, R. 23 — Validity. (Para 16) 
Fact that under R. 23 circumstances 
öl acquittal also are of probative value 
(for the satisfaction of the District Magis- 
trate or the Commissioner as to whether 
the conditions necessary for making or 
confirming the order under S. 3, or S. 5. 
U. P. Control of Goondas Act, exist or not) 
does not render R. 23 to be invalid as of 
koding the Evidence Act provisions. AIR 
1956 SC 559, Rel. on. (Para 16) 
Cases Referred: Chronological 
‘AIR 1967 SC 1170 = (1967) 2 SCR 
454, State of Madhya Pradesh v. 
* Bharat Singh 10, 12 
AIR 1960 SC 480 = (1960) 2 SCR 
893, Narendra Kumar v. Union of 
India 
AIR 1958 SC 956 = 1958 Ker LT 
465, Kerala Education Bill, 1957, 


In re 18 
AIR 1956 SC 559 = 1956 Cri L 

1104, Hari v. . Commr. of Police 16 
AIR 1954 SC 465 = 1954 Cri LJ 

1822, Harishanker Bagla v. State 

of Madhya Pradesh 18 


AIR 1952 SC 22] = 1952 Cri LJ 
1147, Gurbachan Singh v. State of 
Bombay 12, 14, 15 


K B. Singh and R. N. Singh, for Peti- 
Honer; K. C. Agrawal, for Opposite Parties. 

H. SWARUP, J.:——A notice under S. 8 
W of the U. P. Control of Goondas Ac 
1970 (hereinafter referred to as the Act 
was issued by the District Magistrate, 
Varanasi to the petitioner Raja for takin 
action against him under sub-section (8) 
Section 8 of the Act. 

2. The petitioner has- challenged 
fhe notice, inter alia, on the ground that 

provisions of Section 3 (8) of the Act 
are unconstitutional, ultra vires and void. 
He has also challenged the notice on 
merits. The prote dagr initiated the 
notice are still pendin fore the District 
: Magistrate and no order has yet been 

passed 


3. Section 2 (b) of the Act gives 
' the definition of a Goonda. According to 
Section 2 (b): 
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“Goondg means a person who: 

(i) either by himself or as a member 
or leader of a gang, habitually commits, or 
attempts to commit, or abets the commis- 
sion of, offences ishable under Chapter 


XVI, Chapter or Chapter XXO of 
the Indian Penal Code, 1898 (Act V of 
1898) or . 


(ii) has been convicted under the sup- 
ion of Immoral Traffic in Women and 

irls Act, 1956; or 
(iii) has been convicted not less than 
thrice under the U. P. Excise Act, 1910; or 
(iv) is generally reputed to bė a per- 
son who is desperate and dangerous to the 


community.” | 
Section 3 (1) provides the conditions under 
which action may be taken against a 
Goonda. According to this section the 
District Magistrate is authorised to issue 
a notice in writing to the person concern- 
ed in case-it appears to him that the condi- 
tions laid down in clauses (a), (b) and (c) 
thereof. are satisfied. These conditions are 
as falows: va Brae 
a) That any person is a goonda; an 
) (i) that hia movements or acts in 
the district or any part thereof are causing, 
or are calculated to cause alarm, danger 
or harm to persons or property; or 
(ii) that there are reasonable grounds 
for believing that he is engaged or about 
to engage, in the district or any part there- 
of, in the commission of any offence 
poe under Chapter XVI, Chapter 
or Chapter XXH of the Indian Penal 
Code, or under the Suppression of Immoral 
Traffic in Women and Girls Act, 1956, or 
under the U. P. Excise Act, 1910, or in 
the abetment of any such offence and 
(c) That witnesses are not willing to 
come forward to give evidence against in 
by reason of apprehension on their part as 
regards the safety of their person or pro- 
tty” 


perty. 

The notice is required to convey informa- 
tion to the person concerned of the mate- 
ial allegations against him. The District 
Magistrate is also required to give to the 
person concerned a_ reasonable „opporimity 


choice and a reasonable 
examining himself and any other witness 
that he may wish to produce in support 
of his explanation. Sub-section (3) ro- 
vides that after the aforesaid prdcedure 
has been gone through and the District 
Magistrate is satisfied that the conditions 
specified in clauses (a), (b) and (c) of sub- 
secon (1) exist he may order in writ- 


g A 
& direct him to remove himself out- 
side the district, or part, as the case ma 
be, by such route, if any, and within suc 
time as may be specified in the order, and 
to desist from entering the district or the 
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specified part thereof until the 
such period not exceeding six 
may be cified in the order: 

(b) RE require such person to notify 
his: movements, or to report himself, or to 
do both, in such manner, at such time 


iry of 
months as 


be specified in the order; 

, Gi) poe or restrict possession OT 
use by him of any’ such as may be 
specified in the order; ; 


Gii) direct him otherwise to conduct 
himself in such manner as may be speci- 
fied in the order, until the expiration of 


such period, not exceeding six months as 
may be specified in the order.” . 
4 S. 4 provides for permission to 


return temporarily to the place from where 
the person is externed. Section 5 provides 
for extension of the period provided by 
the original order and in Section 6 an 
appeal is provided against the order with- 
in fifteen. days from the date of the order. 
The Commissioner is given the power on 
appeal either to confirm the order with or 
without modification’ or to set it aside. He 
also can pass interim stay orders. S. 8 
provides the nature of evidence to be con- 
sidered by the District Magistrate or the 
Commissioner. 

5. Before the enactment of the 
Act there was: in force the U. P. Control 
of Goondas Ordinance 1970 and there- 
under certain rules were framed which 
were known as U. P. Control of Goondas 
Rules, 1970 (hereinafter referred to as the 
Rules}. Section 16 of the Act repeals the 
Ordinance. . i 

` 6. The chief contention of learned 
counsel for the petitioner is that sub-sec- 
tion (3) of Section 3 gives the District 
Magistrate such unlimited powers which, 
if exercised, will contravene the funda- 
mental rights guaranteed to the petitioner 
under clauses (d), (e), (f) and (g) Art. 19 
of the Constitution. e petitioners case 
is that the powers are not saved by clause 
(5) of Art. 19 (2) of the- Constitution as 
the restrictions imposed. on the fundamen- 
tal rights of the petitioner are not reason- 
able. There is no -dispute that the powers 
contained in Section 3 (3) can if exercised 
affect the fundamental rights of the per- 
son guaranteed under the clauses (d), (e) 
and (f) of Art. 19 of the Constitution. 
Clause (g) of Art. 19 is hardly applicable 
as none of the clauses gives the power to 
the District Magistrate to pass any order 
concerning the carrying.on of a business 
or profession by the person concerned. 

7. But for thé true construction of 
the Act it is not possible to read clauses 
(a) and (b) of Section 3 (8) of the Act be- 
reft of the context in which they have been 
enacted. The entire section is a compo- 
site section and the various. sub-sections 
and clauses have to be intérpreted and 
construed in the light of what is contained 
in sub-section (1) of Section 8. The iater- 
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pretation of sub-section (8) will also have 
to be made keeping in view the purpose 
of the enactment and the object sought to 
be achieved by the order. The heading off 
the enactment, viz. “The Uttar Pradesh 
Control of Goondas Act” shows that the 


purpose of the Act is’ to control the nefari-|- . 


ous activities of the unsocial elements, Thej.. 
preamble of the Act is: i 

“An Act to make special ` provisions 
for the control and suppression of Goondas 
with a view to the maintenance of publi 


The definition of the termi ‘Goonda’ als 
ows that a Goonda is a person who car 
ties on activities which are against the 
people and which if permitted are likel 
to endanger the interests of the gene 
public. Sub-section .(1) of Section 8 also 
points to the same conclusion. We have 
therefore no doubt that the power given 
by Section 3 (8) to the District Magistrate 
contains a law made in the interest of the 
eneral public as contemplated by clausg- 
6 of Art. 19 of the Constitution. 


8. Clauses (d) and (e) of Art. 19 
(1) of the Constitution tee -to every, 
citizen the freedom to move freely through- 
out the territory of India and reside and 
settle in any part of the territory of India, 
t arantees tha 
right to acquire, hold and dispose of pro- 
perty. For the purpose of testing whether 
the restrictions imposed by: the statute are 
reasonable or not when the restriction is 


-in respect of clauses (d) and (e) of Art. 19 


(1), two factors are relevant, viz. the terri- 
torial extent and the duration of extern- 
E The area from. which the ` ' 
can 


ed to a district or a part thereof. It can- 
not be regarded as such a wide area the 
externment from which might by itself be 
unreasonable. We also see no force in the 
contention that the removal of a person 
from the area where he has a home or 
carries on business is necessarily unreason- 
able. - No doubt it will adversely affect his 
convenience, comforts-and, may be, oppor- 
tunity of making a living, but these cir- 
cumstances by themselves cannot make the 
law bad if the same is n in the 
interest of the general public. The reason- 
ableness of restriction will also depend up- 
on the pornos for which ‘the restriction is 
imposed. e pons in the present case 
being to keep the character away from 
e area where he operates, his removal 
from that area cannot be. unreasonable. 


. 9. In the case of Narendra Kumar 
v. Union of India, ATR 1960 SC 480 it 
was held that “a restriction can wunder 
Art. 19 include a case of prohibition also 
and an order of externment from a - 
cular area could be valid if the restriction 
was reasonable.” It was also observed 
there that: 
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“In applying the test of reasonableness, 
the Court has to consider the question in 
the background of the facts and circum- 
stances under which the order was made. 
taking into account the nature of the evi 
that was sought to be remedied by such 
law, and the ratio of the harm caused to 

ividual citizens, by the proposed remedy 
to. the beneficial effect reasonab ect 
to result to the general public. It will also 
be -necessary to consider in that connection 
whether the restraint caused by the law 
is more than was necessary in the interests 
of the general public.” 

Applying the test in the present case, 
where the purpose is to prevent commission 


of crime and to make it possible for wit-. 


nesses to give evidence against bullies, the 
restrictions imposed by Section 8 (8) cannot 
be held to be unreasonable. ; 

10. Learned counsel for the peti- 
tioner relied’ on the case of State. of Ma- 
dhya Pradesh v. Bharat -Singh, ATR 1967 
SC 1170 and contended that the law which 
directs externment of a person from the 
district of his residence is per se unreason- 
able. No such law was laid down in that 
case, That case arose out of an „order 

ed under the. Madhya Pradesh Public 
Beni Act. Clause (a) of Section 3 (1 
of that Act provided for the externment 
a person and clause (b) provided that such 
@ person may be j to remain in 
sach ares: 68 may bo specified in the order. 
Clause (b) came a or consideration be- 
fore the Supreme Court and it was held 
that an order directing a person to reside 
at a particular place was not reasonable. 
Clause (a) did not come up for considere- 
tion before the Supreme C but the 
Madhya Pradesh High Court had held it 
to be valid. This case therefore is no 
authority for holding that a pure order for 
externment from a particular area is per 
se unreasonable. a 

i. - Learned counsel then contend- 
ed that sub-clause (iii) of clause (b) of Sec- 
tion 8 (8), authorising the District Magis- 
trate to di the person to conduct him- 
self in’ such manner as may be specified 
in the order, could be used to direct him 
to stay in a particular place. We are -un- 
able to accept this contention, as in our 
opinion under sub-clause cin no such order 
can be passed. Clauses (a) and are 
not meant to be exercised simultaneously. 
Once an order is passed under clause oO 
the question of passing an order under 
clause (b) does not arise, because once’ a 
ponon is externed out of the area where 

e 


operates and creates danger or 
threat to persons and property of persons 
living in that area or where he is likely to 


commit a crime, ‘the purpose is achieved 
when he is externed ait that area, and 
the question’ of placing any further restric- 
tions on his movements or possessing ob- 
jectionable articles does not arise. There 
is a more serious reason for the view that 
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the District Magistrate cannot pass simulta- 
neously orders under clauses Va) and (b), 


ad it is that the te hee i inate cane 
not exercise isdiction on e termi- 
torial limits of the district. 


He canmnot’.pass an order affecting a 
Person or his property. outside his district, 
Hence, once a person is externed out of 
the district there is no question of impos- 
ing . any other restriction on him as con 
templated by clause (b). It is only when 
a person is itted to remain within the 
area in which he operates that restrictions 

‘to be placed and it is then 
t clause (b) can come into play. 

the case of AIR 1967 SC 1170 (supra) 
it was observed that appropriate orders can 
be passed under clauses Q, and (d) of 
Section 3 (1) of the M. P. Public Security 
Act to restrict movements of a person and 
maintain possession over him. Sub-clause 
üii) of clause (b) of Section 3 of the Act 
authorises the District Magistrate “other- 


from the one contemplated in - the other 
two sub-clauses of chines (b). It. cannot 
include aA ya dorm the power to direct 
a person to live in a particular place out- 
side the district or. within the district, This 
contention learned counsel is therefore 
untenable and‘ has to be rejected. 

12. Coming to the next criterion 
for determining whether the restrictions are 
reasonable or not, viz., the duration of the 
restrictions, we find that the maximum 
duration permissible in the Act is six 
months. Learned counsel for the peti- 
tioner contends that the duration of six 
months is unreasonable while it is contend- 
ed by learned Advocate General that the 
restriction: of six months is not of a period 
so long as to make it unreasonable within 
the meaning of clause (5) of Art. 19 of 
the Constitution. The Supreme Court, in 
Gurbachan Singh y. State of Bombay, AIR 
1952 SC 221, upheld’ the validity of S. 27 
(1) of the City of Bombay Police Act and 
observed: i 


“There can be no doubt that the pro- 


‘vision of S. 27 (1) of the Bombay Act was 


made in the interest of the general publie 
and to protect them against 
aracters whose presence in a part- 


cular locality may jeopardize = peace and 


of the externment order made 
under S. 27 (1) of the Bombay Act is a 
period -of two years and the Commissioner 
of Police can always permit the externee 
to enter the prohibited area even before 
the expiration of that period. Having re- 
gard to the class of cases to which this 
sub-section applies and the menace which 
et ot es under it is in- 
ende avert, it is ‘difficult to. say that 
this provision is unreasonable.” gi 

Section 4 of the present Act gives the 
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power to the District Magistrate to permit 
any person in respect of whom an order 
A ‘oe made fora clause (a) of oe 
to return for a Eee erio = 
the area from whi Fees 
remove himself. antes 9 T otlier oe 
the District Magistrate and the Commis- 
sioner the power to rescind at any time an 
made under S. 8, whether or not such 
order was confirmed on appeal under S. 6. 
In view of these provisions and looking at 
the purpose of the enactment, the period 
of six months cannot be held to be un- 


reasonable the meaning of clause 
(5) of Art. 19. 
18. I has a 


force in hie contention.  Sub-section 3 
is an integral de of S. 3 and must 
read along with the earlier provisions of 
the section. The power o exercised 
dee sub-section 18) is only Te to remed 
the evil m geen © by section (1). 
The powers District Magis- 
trate under su cf) and (iii) of Sec- 
an 8 (3) b ee erefore, be held to 
be unchannelised or undefined or without 
any guidance or restrictions. These provi- 
sions cannot be interpreted to mean that 
the Act has conferr on the -District 
Magistrate to do whatever he likes irres- 
pee of the p e for which the power 
been confe on him. It bit a 
ed out by the Supreme Court 

shanker Bagla v. State of Madhya 1 Pradesh, 

AIR 1954 SC 465 that: 

- “The policy underlying the Order is 
to regulate the pig de of cotton textile 
in a manner that ensure an even dis- 

tribution of the commodity in the coun’ 

and make it available at a fair price to 

The grant or refusal of a permit is thus to 

be governed by this policy and the discre- 

tion given to the Textile Commissioner is 
to be exercised in such a way as to effec- 
tuate this policy. The conferment of such 

a discretion cannot be called invalid and 

if there is an abuse of the power there is 

tanle ops in the Courts to undo the 


Similarly, in Kerala Education Bil, 1957, 
ATR 1928 SC 956 the Supreme Court ob- 
served: 
“Reference has already been made to 
the long title and the preamble of the Bill. 
That the policy and pues of a given 
peeing may educed from the long 
ttle and the preamble thereof pe been re- 
cognised. in winy decisions of this court. 
The general policy of the Bill `as laid 
down in its title and elaborated in the pre- 
amble is Each and every one 1 
the clauses in the Bill has to be int 
ed and read in the light of this po icy, 
When, therefore; any articular clause 
leaves any discretion to the Government to 
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take any action it must be understood that 
such discretion is to be exercised for the 
purpose of eenene and in ae ee ae 
menting not impeding olcy. It 
is therefore not correct to sa Phat no 
has at been laid 


a let "e 
We bave already referred to the preamble 


and object of the Act and its long title and 
rovisions which show the purpose 


other 
‘and policy behind the Act and it cannot 


be urged that the power given to the Dis- 
trict Magistrate is an unguided power. 


14, Learned counsel then contend- 

ed that Section 3 of the Act is void as it 

provides no procedure for enabling the ac- 
paged person to defend himself. The con- 
tention is that as the District Magistrate 
is not required to disclose the evidence on 
which he intends to take action and to pro- 
duce Barri for Cros ramina naay e 
accus e opportunity, 0. 
and the procedure laid down fr pabo 
tions (1) TTA (2) of Section 8 is only me 
sory. Here too we are not prepared 
accept the contention. Sub-section (1) of 
Section 3 requires that the District Magis- 
trate ‘shall give =o m en informing 
the person concerned of the general parue 
of the material. allegations t n 
respect of clauses o: (b) (e ae ae 
him a reasonable opportunity o 
explanation re 2 
requires a District 
accused of the gen nature te ae 
rial allegations, it means that the material 
supplied must be of objective nature and 
must be such to olia and disprove which 
the accused may explanation and fur- 
nish evidence. Su aa (2) of Section 


finally passed is ee to an appeal to 
the oner. _ The procedure Haid 
down in the Act cannot, therefore, be held 
to be illusory. Jo proces p provided in 
the Act is almost to that provided in 
the City of Bombay Police Act. In the 
case of AIR 1952 Isc 221 (supra) the 
ENA Court, when dealing with the 
poe to be followed in cases under 
Section i 27 (4) of the Bombay Act 


“The law is mainly an extraordinary 
one and has been made only to meet those 
exceptional cases where no witnesses for 
fear of orage i their 7 T or property 
are wiling to depose pu against cer- 
tain bad characters whose re in cer- 

tain areas constitute a menace to the safety 
ky the per residing therein. This object 
would wholly demiei if a right to con- 


front or cross-examine these witnesses was 
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iven to the suspect. The wer to jni- 
Hate roceedings under the het has been 
vested in a very high and responsible off- 
cer and he is ected to act with caution 
and impartially while discharging his duties 
under the 5 ; 
With these observations the contention that 
‘the Bombay Act provided no reasonable 
rocedure was rejected by the Supreme 
court. We are similarly unable to hold 
that Section 3 of the Act does not provide 
a reasonable procedure, 


15. Learned counsel for the peti- 
tioner further contended that the section 
is void on the ground of Art, 14 of the 
Constitution as procedure provided in the 
Act is different from the one provided for 
action against ects in Sections 110/117 
of the Code of Criminal Procedure. We 
however find that the category of persons 
to be dealt with under S. 110 and S. 117 
Cr. P. C. is different from the category of 
persons to be dealt with under this Act. 
The purpose and the object sought to be 
achieved by the two enactments are also 
different. similar contention was raised 
in the case of Gurbachan Singh, AIR 1952 
SC 221 (supra) and it was rejected by the 
Supreme Court. The Supreme Court laid 
down: 

“It is true that a procedure different 
from what is laid down under the ordinary 
law has been provided for a particular 
class of persons against whom proceedings 
could be taken under S, 27 (1) of the 
City of Bombay Police Act. But the dis- 
crimination, if any, is based n a reason- 
able classification which is. within the com- 
petency of the legislature to make, Having 
regard to the objective which the legisla- 
aon has bomn in ha and on Me 

ing it, a departure from the ordi pro- 
es i be justified as the 
best means of giving effect to the object 
of the legislature.” (para 8). 
In our opinion, on the same reasoning the 
provisions of S. 3 of the Act are not hit by 
Article 14 of the Constitution. 

16. The last contention of learned 
counsel challenging. the validity of the vari- 
ous provisions of the Act is that S. 8 read 
with R 23 gives to the District Magis- 
tmte power to take into consideration 
material which could not reasonably be 
treated as good material for passing orders. 
Section 8 states that the District Magis- 
trate or = ae ar pre me 
purpose of satisfying himself as to whether 
the conditions necess for the making or 
confirmation of an order under Section 38 
or Section 5 exist or not, take into consi- 
deration any evidence which he considers 
to have probative value, and the provisions 
of the Indian Evidence Act, 1872, have 
aes made inapplicable, Rule 23 states 

t: 


“For the purposes of Section 8 the 
following circumstances may also be taken 
to have probative value;— 
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o that the person concerned was ac- 
itted of any offence punishable under 
or any of the provisions mentioned in 

clause (b) of Section 2 merely on technical 


grounds or on benefit of doubt being given 
to him; 
(a that the person concerned has 


re- 
viously been bound down under S. Toz, 
S. 108, S. 109 or S. 110 of the Code.” 
Learned counsel for the petitioner attacked 
the first part of - this file on the ground 
that it gives a discretion to the District 
Magistrate to treat even the circumstance 
where a person is acquitted of an offence 
as of probative value. However, on a true 
construction of this Rule, read with S. 8 
of the Act, we think that what the Rule 
means is that it is open to the District 
Magistrate to take into consideration the 
circumstance that a person was prosecuted 
though conviction could 
against him for technical reasons or that 
the evidence fell short of proving beyond 
reasonable doubt that the person Yad com- 
mitted the crime. As the entire Act js 
of a preventive nature apd its purpose is 
to remove any hindrance to fair trial when 
it becomes impossible due to witnesses not 
coming forward to depose against thè per- 
son concerned, the circumstance of a per- 
son getting aea for_technical reasons 
or lack of cient evidence ‘cannot be 
held to be irrelevant. Moreover, the Rule 
only gives a discretion, but the final deter- 
mination is to be made by the District 
Magistrate himself to see if the circum- 
stance is of probative value or not. While 
considering a similar matter, the Supreme 
Court in Hari v. Dy. Commr. of Police, 
AIR 1956 SC 559 observed: 
“It cannot be laid down as a general 
propontion of law that a previous order of 
ge or acquittal cannot be taken into 
account by those authorities when dealing 
with persons under any one of the provi- 
sions we have been examining in this case” 
We cannot therefore hold that the proce- 
dure laid down in the Act is bad because 
Section 8 or Rule 23 provides that the 
circumstance of acquittal in certain cases 
is of probative valué. 


17. The last contention of learned 
counsel for the petitioner is that the notice 
issued by the District Magistrate is bad 
on merits as the material allegations men- 
tioned in the notice are not such on the 
basis of which the District Magistrate can 
come to any conclusion that the conditions 
of clauses (a), p and (c) of sub-section (1 
of Section 3 of the Act had been satisfi 
We do not think it appropriate to enter 
into the merits of the matter at this stage. 
The matter is bemg examined by the Dis. 
trict Magistrate. It would be open to the 
petitioner to show to him that on merits 
no case is made out against him. If the 
order is ed against the petitioner it 
would be subject to an appeal to the Com- 
missioner, We therefore do not think if 


a 
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appropriate to consider the 
merits in these proceedings. 
18. In the result, the petition fails 
and is dismissed with costs. 

Petition dismissed. 
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Index Note: Limitation Act (1963), 
Article 187 — Applicakon for substitution 
of heirs’ of deceas 


Ref: C. P. C., Sec. 151; C. P. C. 
Order 22, Rule 11). AIR 1948 Oudh 84, 
Overruled. ; 


Brief Note: Article 187 of the Limita- 
tion Act 1968 being a residuary Article 
must be construed ejusdem generis with 
other Articles dealing with i aan and 
as most of other Articles deal with applica- 
tions under the Code of Civil Procedure, 
Article 187 should also be held to apply to 
applications under that Code. 


The application for substitution of heirs 
in a revision is an application under Sec- 
tlon 151, Civil Procedure Code, and hence 
the period of limitation for bringing the 

in revision 
is three 


SC 752, Foll; ATR 1958 SC 98, Rel m 
AIR 1948 Oudh 84, Overruled; 1971 
WR (HC) 560, Not approved; AIR 1966 All 
530, Considered. (Need -to amend Rules of 
Court (All). so as to prescribe uniformity in 
od of limitation in substitution of LR. 
dicated.) i (Para 7) 
Cases _ Referred: Chronological Paras 
1971 Al WR (HC) 560 = 1971. All 
Wy 1126, U. P. Sunni Central Board 
of Waqf v. Khursheed Haider . : 
AIR 1966 All 580 = 1966 All LJ 438, 
Union of India v. Shanti Swaroop 1, 
ATR 1964 SC 752 = (1964) 3 SCR 
709, Bombay Gas Co. v. Gopal Bira 6, 7 
1955 All LJ 54, Syed Ali Athar v. 
Syed Kalbe Haider: - 
AIR 1953 SC 98 = 1953 SCR 351, 
Sha Mulchand and Co. v, Jawahar 
Mills Ltd. 7 
ATR 1952 All 446 = 1950 All LJ 878, 
Ram Datt Singh v. Ajodhia Singh 8 
AIR 1950 All 665, Bhajju Lal v. Bechay á 
6 


Sin 
AIR Ras Oudh 84 = ILR 22 Luck 
481, Khuda Bux v. Mahanand Tewari 1, 
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Chandradeo Pandey v. Sukhdeo Rai (F.B.) (R. B. Misra J.) 


ALR. 


S. K. Varma, for Applicants; R. Pan- 
dey, for Opposite Parties. i 

R. B. MISRA, J.— These two Civi 
Miscellaneous Applications arise out of Giviłb 
Revision No. 1777 of 1968. They came up 
for disposal before a learned Single Judge 
of this Court. He has referred these app i~ 
cations to a larger Bench because he felt 
that there was a conflict of opinion between 
two Division Bench decisions on the ques- 
tion whether an application in revision 
would abate if no substitution application 
was made within ninety days of the date of 
death of a deceased party. In the Union of 
India v. Shanti Swaroop, AIR 1966 All 530, 
a Division Bench took the view that since 
there is no period of limitation prescribed 


for an application for. substitution in revi- 


sion, it can be made at any time so 
long- as- the application in revision 
is pending. A contrary view was taken 
by another Division Bench of Oudh Chief 
Court in Khuda Bux v. Maha Nand T 
AIR 1948 Oudh 84. It was held that i 
after the admission of a revision application 
one of the parties dies and an application to 
bring his et representatives on: record is 
not present within a reasonable time 
(which in the case of such an application 
is the time mentioned in Order XXH, Civil 
Procedure Code), the revision application 
will abate in the sense that the proceeding 
shall cease unless good cause is shown for 
the delay. This is how these two applica- 
tions have come up before this Beach: 

2. The material facts to bring out the 
controversy. Involved in these two applica- 
tions lie in a narrow compass. The appli- 
cants filed a suit in the Court of Munsif, 
Ghazipur for the issue of a permanent in- 
porin restraining the opposite parties 

m interfering with their possession over 
$ aer aama plot. The claim we Siege 
e opposite parties on grounds inter ali 

that the ivil Court had no jurisdiction to 


try the suit. The Mumsif framed a prelimi- . 


-issue on the question of j iction 
and held that the Civil Court: no juris- 
diction. He accordingly ordered the return 
of the plaint to the applicants for presen- 
tation to the proper Court. The applicants 
sought to enge that order by Alin a 


Miscellaneous Renee but the appeal failed. 


The petitioners thereupon filed a revision 
before this Court which was numbered as 
Revision No. 1777 of 1968. 

3. It appears that during the i 
dency of the Revision, Ram Nead Gps: 
dhya (Opposite Party No. 10) died, and 
Miscellaneous Application No. 4180 of 1970 
to bring his heirs on the record was filed 
by the applicants on 10th 
this application, ray dander an affidavit, 
it was alleged that Nandan U ya 
died on 18th April, 1970. The opposite par- 
ties resisted the application and alleged in 
the counter-affidavit that Ram Nandan Upa- 
dhya had died on 3lst December, 1969. 
In view of this allegation and counter-alle- 
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pation with re to the date of the death 
of Ram Nan Upadhya, an issue was 
remitted to the Court below to find out 
whether Ram Nandan Upadhya died on 
48th April, 1970 or on 8lst December, 
1969. The Court below returned the find- 
ing that he died on 81st December, 1969. 
e applicants were permitted to file an 
application under Section 5 of the Limita- 
tion Act for the condonation of delay, 
whereupon they filed Civil Miscellaneous 
‘Application No. 14688 of 1970 under Sec- 
tion 5 of the Limitation Act, 


In order to appreciate the point involv- 
ëd in the case it would be convenient at 
this stage to refer to relevant provisions of 
Order , Civil Procedure Code and the 
relevant Articles of Limitation Act. 


4, Order XXII, Rule 3 (1) provides 
For bringing the legal representatives of de- 
ceased inti on the record when the 
right to sue does not survive to the surviv- 
ing laintiff or plaintiffs alone, and sub- 

e &) thereof provides the penalty for not 
bringing the heirs of the deceased plaintiff 
on record within the period of limitation 
prescribed, Order XXIL, Rule 4, . Civil Pro- 

(Contd. on Col, 2) 
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cedure Code provides for substitution of a 
deceased defendant where the right to sue 
does not survive against the surviving de- 
fendant or defendants alone, and sub-rule (8) 
thereof provides penalty for not bringing 
the heirs of the deceased defendant on re- 
cord within the time pa by law. Ob- 
viously Rules 3 and 4 of Order XXII, Civil 
Procedure Code relate to substitution of 
plaintiffs and defendants in a suit. But by 
virtue of Rule 11 of Order XXII, Rules 3 
and 4 are made applicable to the appellants 
and Ea in appeal as well Kule ll 
re us: — 


“In the application of this Order to a 
peals so far as may be, the word ‘plainti 
shall be held to include an appellant the 
word ‘defendant?’ a respondent, and the 
word ‘suit? an appeal.” 
These rules, however, do not apply to revi- 
sions. Now the question arises whether any 
period of limitation has been prescribed in 
the Code of Civil Procedure for an applica- 
tion to bring the heirs of a deen. party 
on record in a revisiop application. 


5 Article 176 of the Schedule of 





Deseription of suit. 


176. Under the same Code to have the legal 
representative of a deceased plaintiff 
or a deceased appellant made a party. 





the old Limitation Act (IX of 1908), read 
thus: 
Period of The date from which period 
Limitation. begins to run- 
Ninety days 


The date of the death of the 
gored plaintiff or appel- 
t. 


Article 120 of the Schedule attached to the new Limitation Act (XXXVI of 1963) reads thus :— 


120. 


deceas laintiff 
a deceas 


made a party. 


Thus limitation has been prescribed for 
bringing on record the heirs of deceased 
plaintif or defendant in a suit, and the de- 
ceased appellant or respondent in an ap- 

an rae aeann T made within 
the said period, the E | Paes aie 
by Order XXII, Rules 8 and 4 would en- 
sue. If a similar period of limitation has 
been prescribed by the Indian Limitation 
‘Act for bringin e heirs of a deceased 


be attracted to revi- 
sions as well. The crucial question for deter- 
mination, therefore, is whether any period 
of limitation has been prescribed by the 
Indian Limitation Act with regard to revi- 
sions also. 


6. In Bhaffu Lal v. Bechay Singh, 
ATR 1950 All 665, in Ram Datt Singh v. 
'Aiodhia Singh, AIR 1952 All 446, in Syed 
‘Ali Athar v. Syed Kalbe Haider, 1955 All 


LI 54 and in Khuda Bux Khan v, Maha- 


TWnder the Code of Civil Procedure, 1908 

to have the legal representative of a 
or appellant or of 
defendant or respondent 


Ninety days The date of death of the 
plaintiff, appellant, defen- 
dant or respondent, as the 
ease may be. 

nand Tewari, AIR 1948 .Oudh 84, it was 


held that O. XXIL, Civil Procedure Code does 
not apply to revision applications, nor was 
there’ any period of limitation prescribed for 
an application for substitution of names of 
gal representatives in place of a deceased 
pao in a revision application, yet it was 
eld that the application for "bangna the 
heirs should be moved within a reasonable 
time. 

The above cases are not of much help; 
the point in question has now been con- 
cluded by the decision of the Supreme Court 
in AIR 1964 SC 752, Bombay Gas Co. v. 
Gopal Bhiva, wherein it was held that Arti- 
cle 181 prescribed three years’ period of 
limitation in respect of applications under 
the Code of Civil Procedure for which no 
period of limitation was provided elsewhere. 


7. It may be pertinent to read Arti- 


. ele 181 of the old Limitation Act of 1908 


and Article 187 of the new Act (XXXVI of 
1963); - 
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Time from which 


Period of b 
begins to run. 


Description of appplication 
PPR Limitation 


A 

"SF 
Three years. When the right to apply: 

i _ &8ecrues. > 








181. Applications for which no period of limitation 
is provided elsewhere in the Schedule or by 


section 48 of the Code of Civil Procedure, 
1908. 








187. other application for which no period of Three years. When the right to apply 
tation is elsewhere in this y &CErUOS. 

ivision, f : ` 

In Sha Mulchand & Co. v. Jawahar should also be held to apply to applications 


Mills Ltd., AIR 1953 SC 98 the Supreme 
Court, while dealing with Article 181 of 
the Limitation Act of 1908, observed:— 

“That Article has, in a long series of 
decisions of at if not all, of the High 
Courts, been held to govern only applica- 
tions under the Code of Civil Procedure. 
It may be that there may be divergence of 
opinion even within the same High Court, 
but the preponderating view undoubtedly is 
that that article applies only to applications 
under the Code.” 

Now, the next pean that uires 
consideration is whether Article 137 the 
new Limitation Act also covers an applica- 
tion under the Code of Civil Procedure. 
Substantially the language of Article 181 of 
the old Limitation Act is pari materia with 
the language of Article 137 of the new 
Limitation Act. If Article 181 appie to ap- 

lications under the Code of Civil Proce- 
ure, we see no reason why Article 187 of 
the new Limitation Act should not apply to 
applications under the Code of Civil Proce- 
ure. It may or may not apply to applica- 
tions under other Acts, but there can no 
manner of doubt about its applicability to 
applications under the Code of Civil Proce- 
dure, In 1971 All WR (HC) 560 a learned 
Sings Judge of this Court held that the 
iduary Article 187 covers In its ambit ap- 
plications and objections under special laws 
or any other law. The Article should not be 
interpreted narrowly so as to keep it con- 
fined to applications under the Code of 
Civil Procedure. 

- Even if there be some doubt about 
the applicability of Article 187 to applica- 
tions under other Acts, about which we ex- 
press no concluded opinion, there is not the 
slightest doubt that Article 187 would 
cover applications under the Code of Civil 
Procedure. The consensus of opinion of the 
various High Courts has been that Arti- 
cle 181 of the old Limitation Act applied 
to the applications under the Code of Civil 
Procedure. Article 187 of the new Limita- 





cle, must constru ejusdem _ gene- 
ris with the other Articles 

with applications. As most of the 
other cles deal with lications under 


the Code of Civil cedure, Article 187 


under the Code of Civil Procedure. In AIR 
1966 All 530 the Division Bench distin 
ed the Supreme Court decision in AIR 1964 
SC 752 on the ground that the application 
in that case was not an application under 
the Code of Civil Procedure but it was an 
application under Article 188 of the Consti- 
tution. To 
That the application for substitution of 
heirs in revision is an application under Sec- 
tion 151 of the Code of Civil Procedure 
can admit of no doubt. Therefore, the period 
a po for banging the Te of H 
eceased Opposite Party No. would be 
three years under Article 187 of the new 
Limitation Act. The application for substi- 
tution was filed within three years of the 
death of Opposite, Party No. 10, so there 
is no question of abatement or of condong-I' 


tion of delay. 

8. Miscellaneous Application - No. 
4130 of 1970 for bringing the heirs of Ram 
Nandan Upadhya (Opposite P No. 10) 
on record is accordingly allowed and the 
name of Ram Nandan Upadhya will be re- 
moved from the array of opposite parties 
and in his place the name Jaddu Upa- 
dhya will be brought on record. 

9. In the view that we have taken, 
the other Miscellaneous Application (No: 
14638 of 1971) under Section $ of the Limi- 
tation Act has become infructuous and is 

si 

10, . Before parting with the case wa 
would like to observe the desirability of the 
amendment of the Rules of Court on the 
Administrative side so as to prescribe a uni- 
form period of limitation of ninety days for 
bringing heirs of a deceased party even in 
revision Denes ons: The Rules of the Court 
have already been amended so as to pres- 
a A period gt aa days for bringing 

e heirs or a deceased party in a writ peti- 
tion under Article 226 of the itution 
to special appeals and Tax Act references 
falling under Chapters IX, XXU and XXVI 
ef me Pale : CN by the introduc- 

on o e No. ter VII 
of Court, 1052, Part T 3 Sa 

; e_ tevision ‘application will 
now be placed before the Bench concerned 
for al on merits. 
Reference answered .accordinglys 
keanaan 





1972 


AIR 1972 ALLAHABAD 507 (V 59 C 148) 
7 SATISH CHANDRA AND 
L, _ N. D. OJHA, JJ. . 

State of U. P. and another, Appellan 
Y: Jagdish T. Lalwani, Respondent. 

Special Appeal No. 109 of 1972, D/- 
81-7-1972 against eet ‘of C. S. P. 
Singh, J„ ia C. M. W, No. 4669 of 1971, 
D/- 22-12-1971. 

Index Note: U. P, Intermediate Educa- 
tion Act (2 of 1921), Sec. 15 — Regulations 
framed thereunder, Chapter I, Regs. 10 (i) 
(A) G) (g) and 11 — “Academical year” — 
Meaning of — Candidate who passed VII 
Standard Examination in December 1967 
from Anglo Indian School can appear as & 
private candidate for High School Examina- 
tion beld in March/April, 1969. 

(Paras 6, 7) 


from July 1 (in 


means the year commencin 
te (vide Reg. 5 
ate 


some cases even after that 
)_of Chap. XI) and ending in the 
ediately preceding the date of com- 
mencement of the examination which is nor- 
mally held in March/April and the defini- 
tion of the words ‘academic year’ or “aca- 
demical year’ to that extent would be re- 
pugnant to the Act. It would further ap- 
pear from them that the case of a private 
candidate has not been sought to be put 
on a different footing that of regula 
candidates. For the purposes of Reg. 10 (i) 
(A) (i) (g) the first academical year after the 
respondent-candidate passed his VII stan- 
dard examination in December, 1967 
would on analogy of Regulation 5 
{ commence from December, 1967 and 
elapse in the month of June 1968 and the 
second would commence from July 1, 1968 
and elapse on the date immediately preced- 
ing the date when the High School Exami- 
nation was held in March/April 1969 and 
. therefore, the respondent was entitled to sit 
for the examination held in March/April 
1969. Even according to Reg. 11, if the res- 
pondent had continued his studies, he 
would have become eligible for admission 
to the Cambridge School Certificate Exami- 
nation on- his passing X standard examina- 
tion in December, 1969 and the academical 
ear preceding would be the one commenc- 
ing from July 1, 1968 and ending on June 
80, 1969 and on this interpretation also, 
respondent was entitled to appear as a pri- 
vate candidate in the examination held in 
March/April 1969. (Paras 6, 7) 
Standing Counsel, V. K. Mehrotra, for 
Appellants; J. P. Asthana, for Respondent. 
N. D. OJHA, J.:— This special appeal 
is directed against an order of a learn 
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ae Judge dated December 22, 1971 in 
Civil Mise. Writ No. 4669 of 1971. The 
respondent passed his VIII Standard Exa- 
mination in December, 1967 from the St. 
pork High School, Allahabad. Thereafter 
e discontinued his studies in the aforesaid 
school and appeared in the High School 
Examination held in March/April 1969 as a 
private candidate, It seems, ing the view 
that the respondent was not entitled to ap- 
pear in the said examination his result 
was withheld by the Board and he was in- 

he obtained exemption 
Government under Sec- 
tion 9 (4) of the U. P. Intermediate Educa- 
tion Act heremaker referred to as Act) his 
result could not be declared. The respon- 
dent thereafter made numerous representa- 
tions to the State Government but without 
any success. He then fled the aforesaid 
writ petition for quashing of the orders of 
the State Government refusing to grant ex- 


emption to and for a mandamus di- 
recting the Secretary, Board of High School 
and Intermediate Education to declare his 


result. He also made a prayer for a manda- 
mus commanding the State Government to 

t the necessary exemption after consi- 
eng his various applications made in this 
behalf. The writ petition was allowed by a 
learned Single Judge on December 22, 1971 
whereby the Secretary, Board of High 
School and Intermediate Education was 
directed to declare the result of the res- 
Pouce’ examination. ieved the State 
overnment of Uttar Pradesh and the Sec- 
retary, Board of High School and Interme- 
aa Education have filed the present ap- 
P 

2. The learned Standing Counsel has 
reiterated his submission which was made 
before the learned Single Judge, viz, that 
the respondent was not entitled to appear 
in the High School Examination hed in 
March/April 1969. In support of his conten- 
tion he has placed reliance upon Regulation 
10 (Ù) (a) @ (g) and Regulation 11 of the 
Regulations framed under the Act as also 
upon the definition of the words “academic 
year” or “academical year” as contained in 
Chapter I of the said Regulations. 

The word “academic year” has been de- 
fined as under: 


“In these regulations, unless there is 
anything onenn in the subject or con- 
terms sh have the 


“academical year” means the 
the Ist Py to the 30th June, 
It would also be convenient to quote the 
relevant Regulations relied upon by the 
learned Standing Counsel, 
“10 (i) (A) G) (g): The High School 
amination shall not be open to private 
candidates except those who belong to any 
one of the following categories: 
£ Candidates who have passed any of 
the folowing examinations, provided two 


eriod from 
lowing.” 
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acadeniical years have elapsed from the date 
of their passing the said examination: 

(g) The Standard VIII Examination of 
1956, onwards or the Standard VII Exami- 
nation of an earlier year of an Anglo-Indian 
School in Uttar Pradesh or an equivalent 
examination of an Anglo-Indian School in 
another State. 

ll. A candidate leaving an Anglo- 
Indian School shall not be admitted to thé 
High School Examination till the academi- 
cal year preceding that in which he would 
have been eligible for admission to the Cam- 
bridge School Certificate Examination if he 
had continued at the Anglo-Indian School. 
ee were 

3. It was urged that the 
his VOI Standard 
ton in 
High School, 
Anglo-Indian School as contemplated by the 
aforesaid Regulations was not entitled to a 
pear in the High School Examination held 
in March/April 1969 because of the bar 
created by the aforesaid Regulations. Learn- 
ed Standing Counsel 
academical years from December, .1967 
within the meaning of Regulation 10 @ (A) 
@ (g) would have elapsed” on June, 30, 

970. It was also urged. the res- 
pondent continued his studies as a re 
student in St Joseph School he would have 
been eligible admission to the Cam- 
bridge School Certificate Examination in 
December, 1971, which would be academi- 
cal year beginnin from July 1, 1971 and 
ending on June 30, 1972 the preceding 
academical year as contemplated by Regu 
lation 11 would have been the year com- 
mencing from July 1, 1970, and ending on 
June 30, 1971. It was thus urged that the 
respondent was entitled to appear in the 
Pi School Examination as a-private can- 
didate in the academical yer commencing 
fom July 1, 1970 and ending on June 30, 


contended that two 


4, In paragraph 2 of the writ peti- 
tion it has been stated that it was com- 
VIO Stan- 


joins IX Class t uay of succeeding year 


ear of his passing VII Standard as a regu- 
lar rivate student, Sri Har 
. Prasad Tewari, Deputy Secretary of the 
Board of High School and Intermediate Edu- 
cation, U. P., Allahabad, has filed a counter- 
‘affidavit, in paragraph 4 whereof he has ad- 
mitted that after passing Standard VII 
from any Anglo-Indian Institution recognis- 
ed by the ucation Department in the 
month of December of any year if a stu- 
- dent joins Class IX in any institution re- 
cognised by the Board in January of the 
succeeding year and passes Class IX Exa- 
mination in May/June he would be eligible 
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to appear in the High School Examination off 
the eede year as a private or regular 


can 
5. The definition of “academig 
m, or “academical year” contains a qua- 
ification e.g., unless there is anything repug- 
nant in the subject or context. If the inter- 
etation made to the “aforesaid Regulations 
the learned Standing Counsel is accept- 
it would render a number of Regulations 
unworkable and militate even agamst thé 
position admitted in paragraph 4 of thé 
counter-affidavit. In this connection it would 
be necessary to examine certain Regulations 
connected with the conduct of the exami- 
nation. Regulation 5 of Chapter XII of the 
Regulations deals with regular candidates, 
Its sub-clause (vi) reads: : j 


“Tn the case of failed or detained carn- 
didates of the High School or Intermediate 
Examination of the Board, the percentage 
shall be calculated for one academical year 
only. The attendance in during the aca- 
demic year at the end of which the candi- 
date wishes to appear shall be calculated 
It is not uted that if a candidate hag 
failed in- the High School Examination. held 
in March/April 1871 he would be eligible 
for appearing a in the said examination 
to'be held in March/April 1972. The acade- 
mic year as defined would end on June 30, 
1972 and if the words “the academic yeay 
at the end of which” in this Regulation are 
strictly construed it would convey no mean- 
ing inasmuch as the months of March/April 
cannot be said to be the end of academia 
year. In the context of this rule, therefore, 
the academic year would mean the yeay 
beginning from July 1 and ending imme- 
diately preceding the date on which the 
examination commences in March/April. 
Regulation 5 (viii) lays down that the first 
academical year, in the case-of a candidate 
who is declared successful at the High 
School Examination as a result of scrutiny 
of marks shall be taken to commence ten 
days subsequent to the communication of the . 
result of the-scrutiny. Regulation 21 (2) lays 
down that an application for scrutiny has to 
be made by Joly 15, in respect of th 
examination and by August 81, in respect 
of ‘the supplementary examination. It fol- 
lows that the scrutiny of marks cannot take 
place any time before these two dates and 
its result would be communicated much 
later. For the purposes of Regulation 5 (viii), 
therefore, the academic year would com- 


.mence not from July 1, but from the date 


of communication of the ‘result of scrutiny 
of marks which would be much later than 
July 1. Regulation 7. (a) lays-down that the 
decision of the head of a recognised insti- 


_ tution regarding the promotion of students 


from Class IX to Class X or from Class XI 
to Class XIE shall be final by the end of 
June an gar It is not disputed that if a 
student had been promoted m Class IX 
to Class X by the end of June he would be 


d 
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entitled to a as a private candidate in 
the High School Examination to be held in 
March/April of the succeeding year under 
Regulation 10 (i) (A) (ii). The said Regu- 
lation, reads thus: 

“Candidates who have passed Class IX 
or an equivalent examination of a ale 
ed institution within or outside Uttar - 
desh, provided one academical year has 
an from the date of their passing the 
said examination.” ae 
If the words “one academical year has elaps- 
ed from the date of their passing the said 
examination” are strictly construed this 
Regulation would become unworkable. Take 
an illustration: a student passes his Class IX 
examination in the month of June, 1971, 
the next academical year would start on 
July 1, 1971 and w elapse on June 30, 

972 and on a strict application of the defi- 
nition of academical year such student would 
be entitled to appear in the High School 
Examination not in March/April 1972 but 
in March/April 1978. On a parity of reason- 
ing Regulation 10 (i) (A) (i (b) also would 
become unworkable. 

6. We may also refer to Regula- 
tion 3 of Chapter XIV which deals with 
Intermediate Examination of regular candi- 
dates which lays down that no candidate 
shall be admitted to the intermediate Exa- 
mination unless two academical years shall 
have elapsed from the date of his or her 
passing the High School Examination or an 
equivalent examination. It is common know- 
ledge that the result of the High School 
Examination is normally declared in the 
month of June and the Intermediate Exami- 
nation is held in the months of March 
April. If the contention of the learned Stand- 
ing Counsel is accepted a student passin: 
his High School Examination in the mon 
of June 1971 would be admitted for appear- 
ing in the Intermediate Examination only in 
the examination to be held in March/April 
1974 and not March/April 1978. From a 
perusal of the various Regulations dealing 
with the Examinations conducted by the 
Board it appears that in their context aca- 
deimical year is not necessarily of full twelve 
months. It also means the year commencing 
from July 1 (and in some cases even after 
that date vide Regulation 5 (viii)) and end- 
ing in the date immediately preceding the 
date of the commencement of the examina- 
tion which is normally held in March/April 
and the defmition of the words “academic 


year or ‘academical year’ to that extent 
would be 


on ae to the context. From 
the scheme of the various Regulations refer- 
red to above it would further appear that 
the case of a private candidate has not been 
sought to be put on a different footing than 
that of a regular candidate. The ae dif- 
ference between these two sets of candi- 
dates seems to be as contained in Regula- 
tion 8 which defines private candidates as 
persons seeking admission to an examination 
without putting in the requisite amount of 
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attendance prescribed for it at an institution 
recognized the Board. In view of the 
aforesaid discussion and keeping in view 
the facts stated- in ragap of the writ 
poi and paragraph 4 of the counter-affi- 
-davit we are of the opinion that the respon- 
dent was entitled to appear in the High 
School Examination he in March/April 
1969. If the ondent had got himself ad- 
mitted in Class 1X in some recognised insti- 
tution in the month of January, 1968 he 
would have passed the said class latest by 
the month of June 1968, and under Regula- 
tion 10 (i) (A) Gi) he would have been en- 
titled to appear in the aioe School Exami- 
nation in March/April 1969. There seems to 
be no reason why a different treatment be 
meted out to the respondent if he chose 
not to join any school but to appear as a 
private candidate in the High School Exami- 
nation in March/April 1969. For the pur- 
a of Regulation 10 ( (A) (i) (g) the 
academical year after the respondent 
pasted his VIII Standard Examination in 
ecember, 1967 would on the analogy of 
Regulation 5 (viii) commence from Decem- 
ber, 1967 and elapse in the month of June 
1968 and the second would commence from 
July 1, 1968 and elapse on the date imme- 


diately preceding the date when the Hi 
School Examination was held in March/ 
April, 1969. 


7. So far as Regulation 11 is con- 
cerned it has been conceded that if the 
respondent would have continued his studies 
in the St. Joseph High School he would 
have appeared in the Cambridge Certifi- 
cate Examination held in December, 1971. 
The words used in Regulation 11 are “aca- 
demical year preceding that in which he 
would have een eligible for admission 
....”. Regulation 11 does not contemplate 
the academical year in which a student 
would have actu appeared in the Cam- 
bridge School Certificate Examination but the 
ies in which he would have been eligible 
or admission to the said examination. In 
our opinion if the respondent would have 
continued his studies he would have become 
eligible for admission to the Cambridge 
School Certificate Examination on his pass- 
ing X Standard. Examination in December, 
1969. December 1969 would fall within the 
academic year commencing from July 1, 1969 


. and ending on June 30, 1970. The acade- 


mical year preceding would be the one 
commencing from July 1, 1968 and ending 
on June 80, 1969 and on this interpreta- 
tion the respondent was entitled to appear 
as a private candidate in the High School 
Examination held m March/April 1969. 


8. Learned Counsel for the respon- 
dent also urged that a number of students 
placed under the circumstances similar to 
that of the respondent were granted the ex- 
emption by the State Government and there 
was no justification why the respondent was - 
singled out for a different treatment. Since 
however, the writ petition of the respon- 
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dent succeeds on the point already discuss- 
ed above we we oe ee conde it necessary 


to deal with 
RE dai Gord: 
"Writ Appeal dismissed. 
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S. N. DWIVEDI, J. 

Masiuddin Naimuddin, Petitioner v. 
Commissioner, Allahabad Division, Allaha- 
bad and another, Opposite Parties. 

Civil Misc. Writ Petna. No. 2310 of 
1970, D/- 7-8-1972. 

Saale Arms Act (1959), s. I7 — Oppor- 
tunity of showing cause against cancella- 
ton of license. 

A fair hearing cannot be said to have 
been afforded to the licensee when the 
order of cancellation is based on a charge 
for which be is never asked to. explain. 


ara 6) 
(B) Arms Act (1959), S. 17 — Cancel. 
lation of license necessary for the security 
of the public peace or public safety. 
The mere existente of enmity between 
a licensee and another person would not 
establish the' necessary connection with 
moa of the ponie peace or public safe- 
. There sho be some evidence of 
Ə vocative utterance of the licensee 
or his suspicious movements or of his 
criminal, desi and conspiracy in , rein 
forcement of the evidence of enmity, P 


(Pat 
Referred : ` Chronological Paras 
A 1908 Pe oe T T E 
ai Narain v- Dist. Magistrate, 
Azamgarh 


Devendra Behari, for Petitioner; Stand- 

fog Counsel, for Opposite Parties. ` 

- ORDER :— The petitioner, Masi- 
uddin, held a licence for possessing a D.B. 
B.L. gun. It was granted to him in. 190r. 
w ee ted by the District Magi 

ababa Thereafter he purchas 

baer gun, No. i 4517 P indian): On 
September 28, 1969 the District Magis- 
trate, Allahabad served a notice on him 
under the Arms Act, 1959. The 
erected him to surrender the licence and 

Ə 
It also directed him to show cause yar 
his Ea licence should not be cancel 
Meanwhile, the District Magistrate gus- 
pended the licence. 

2. The petitioner showed cause. 
Thereafter by his order, dated 17th July, 
1969, the District Magistrate cancelled th 
licence. The petitioner filed an zou 
a the order. The Commissioner, 

ad, dismissed the appeal. 


3. Counsel for the petitioner, Sri 
R. N. Singh has questioned the validity of 
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to the Station Officer, Nawab : 


ALB. 


the aforesaid orders on two grounds, One, 
the petitioner was not given an adequate 
opportunity of showing cause against the 
cancellation of the licence; two, the eee 
assigned for cancellation of the licence 

ne n aE 17 ok he Bias 


After a licence is granted, thé 
ery to hold the licence and possess a gun 
isa valuable Taunga ri : in a free a 
try. e security of public co an 
pope safety is a valuable cal iaei 
ection 17 shows that Parliament had de de- 
cided tbat neither of the two ae inte- 
rests should unduly impinge on the other. 
Section 17 seeks to estab a fair equili- 
brium between the two edatea inte- 
tests. It says: Hear the licensee first; and 
then cancel the licence “if necessary for 
the security of the publie peace or for 
public safety”. True, there no express 
provision for hearing. But ta nature of 
the right affected, the language of Section 
17, the grounds for cancellation, the re- 

ment of a reasoned order and’ the 


trict Magistrate, g 

994 = (AIR 1966 SC 265)), while cancel- 
ling a licence, the District Magistrate acts 
as a quasi-judicial authority. 

5. Sri Singhs grievance is that 
neither the petitioner has been beard nor 
has the licence been. cancelled as it was 
found “necessary for the security of 
public peace or for public safety.” 

6. The show-cause notice stated 
that as the petitioner was accused of the 
offence under Section 802, Indian Penal 
Code, his licence was suspended. The 
notice asked him to show cause why the 
licence should not be cancelled. The lan- 
guage of the notice would sug eet at he 
was asked to pase a wh licence 
should not be cancell yt he was 
accused Pe Section” 802, Indian Penal 
Code in case. The bagi did 
not wale kia to meki any other 
or circumstance. In his explanation te 


said that he has been a viited of the 
charge under Section 302 the Sessions 
‘udge, ke on May 10, 1969. He 

ae stated that he was a law-abiding 
person and a peace-loving citizen and has 
never misused the gun. his order the 


District Magistrate states that the explana- 
tion was not satisfactory. He cancelled 
the licence. The reason given by him in 
support of his order is that “there is enmity 


between and one Mohammed 
so that there is possibility of the misuse 
of the fire arm”. Evidently, pe petitioner 


was never asked to explain why his licence 
oe not be cancelled on account of 

ong enmity between him and one 
ane Afaq. He was asked to ex- 
plain only one charge, namely that he was 
accused of an offence. under eae 302,1 
Indian Penal Code. Regarding that 
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he did ee an explanation. Presumably 
that explanation was found satisfactory for 
the order is silent about it. But he was 
never asked to explain the new charge that 
there was enmity between hi and 
Mohammad Afaq. So he was not afforded 
a fair hearing the District Magistrate. 
And Parliament says that a licence cannot 
Po apela until the licensee has been 


7. A licence may be cancelled, 
inter alia on the ground that it is “neces- 
sary for the security of the public peace 
or for public safety” to do so. The Dis- 
trict Magistrate has not recorded a eons 
that it was necessary for the security of 
the public peace or for public safety to 
revoke the ‘inane: The mere existence of 
enmity between a licensee and another 
person would not establish the ‘necessary’ 
connection with security of the public 
peace or public safety. There should be 
something more than mere enmity, There 
should be some evidence of the provoca- 
tive utterances of the licensee or of hi 
suspicious movements or of his criminal 
designs and conspiracy in reinforcement of 
the evidence of ra ae It is not possible 
to give an exhaustive list of facts and cir- 
cumstances from which an inference of 
threat to public security or publice peace 
may be deduced. The District Magistrate 
will have to take a decision on the facts of 
each case. But in the instant case there 
is nothing in his order to indicate that it 
was necessary for the security of the public 

eace or for public safety to cancel the 
icence of the petitioner. Mere enmity is 
not sufficient. 


8. The Commissioner did not take 
into consideration the provisions of Section 
17 at all. His order gives an impression 
of having been made in a mechanical man- 
ner. The cancellation of a licence des- 
troys a valuable privilege of a free citizen 
of a free country. The District Magistrate 
and the Commissioner ought to fairly con- 
sider the facts and ‘circumstances of each 
case and should also bear in mind the pro- 
visions of Section’ 17. The law does uot 
give them a free hand. 


9. The petition is allowed. The 
orders of the Commissioner and the - Dis- 
trict Magistrate cancelling the petitioners 
licence are quashed. The petitioner 
get costs. 


Petition allowed. 
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SATISH CHANDRA AND 
GOPI NATH, JJ. 

Mst. Sheoin Begum and another, 
Applicants v. Zahirul Hasan, Respondent, 

Civil Reva. No. 508 of 1970, D/- 25-2- 
1972, against order of H. G. Sh Dist. 
J; Faizabad, D/-9-12-1969. 

Limitation Act (1963), Section 12 (2) 
— “Order”, interpretation of — Order re- 
fusing to condone delay — Applicability of 
Section 12 (2). (K-Ref: Civil P. C. (1898), 
Sec. 2 (14). 

Formal order drawn up as a result of 
etl eer of the Trial Court dismissing the 
application for condonation of delay was an 
order within the meaning of Section 2 Cn 
C. P. C. and S. 12 (2), Limitation Act 
apply. Time taken in obtaining a copy 

ereof was liable to be taken into account. 
View expressed in AIR 1961 SC 882 is no 
longer operative, after Act of 1963. 

(Para 12) 

Cases Referred: Chronological Paras 
1970 All LJ 720 = 1970 All WR (HC) 

536, Har Bux Singh v. Gram Sabha _ I, 9 
AIR 1970 Cal 443 = 74 Cal WN 318 

(FB), Dungar Mal w Rukma Kumar I 
ATR 1966 Pat 1 = 1966 BLJR 359 

(FB), State of Bihar v. Mohd. Ismail I 
AIR 1961 SC 882 = (1961) 2 SCR 

918, Jagat Dhish Bhargava v. Jawa- 

har Lal Bhargava 


ga s 
AIR 1951 All 122 = 1950 All LJ 946 
(FB), Kesar Sugar Works v. R. C. 


a 
(1890) ILR 12 All 79 = 1890 All WN 

, Parbati v. Bhola 

(1890) ILR 12 All 461 = 1890 AD 
WN 149 (FB), Bechi v. Ahsan Ullah $ 

Bashir Ahmad, for Applicants; G. N. 
Verma, for Respondent. 

SATISH CHANDRA, J.— A learned 
Single Judge has referred this revision for 
decision by a larger Bench, because he felt 
that there was some conflict between the 
observations of the Supreme Court in Jagat 
Dhish Bhargava v. Jawahar Lal Shares: 
AIR 1961 SC 882 on the one hand an 
Full Bench decisions of Patna and Calcutta 
High Courts in State of Bihar v. Mohd. 
Ismail. AIR 1966 Pat 1 (FB), Dungar Mal v; 
Rukma Kumar, AIR 1970 Cal (FB) on 
the other. A view similar to the one taker 
in the Calcutta and Patna cases was taken 
by a Single Judge of this Court in Har Bux 
Singh v. Gram Sabha, 1970 All LJ 720. 

2. The revision is directed against 
an order dismissing the appeal as by 
time, A suit for restitution of conjugal rights 
was decreed ex parte. The defendants made 
an application for the setting aside of the 
ex parte decree. is application was also 
dismissed on 24-2-1969. The office of tha 
Trial Court took some time in preparing 

: sign- 


8 
6 


the formal order. The learned M 
EP/EP/C818/72/LR/VBB 
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ed the formal order on 10th March, 1969. 
The defendants made an application for a 
copy of the formal order on 10th March, 
1969. The copy was ready on 21st March, 
1969. The appeal a a the order dismiss- 
ing the application the setting aside of 
the ex parte order was filed on 19th April, 
1969. The appeal was clearly barred by 
time, if the period taken by the office in 
propan the formal order namely between 

2-1989 and 10-3-1969 was not taken into 
consideration. The learned. District Judge 
_Yelied upon the observations of the Supreme 
Court in Jagat Dhish Bhargava’s case, and 
held that the time taken in drawing up the 
formal order prior to the date of the appli- 
cation for copy could not be excluded. He 
also held that the explanation for the. delay 
was not sufficient. On these findings, 
application for condoning the delay was dis- 
missed, and the appeal was also dismissed 
‘as barred by limitation. 

3. The FS gs is whether the time 
taken by the office of the Court in drawin 
up the formal order prior to the making 
the application for its cone was liable to be 
excluded in computing the period of limi- 
tation for the appeal. Section 12 (2) of the 
Limitation Act of 1963 applies. It provi- 


es:— 
“12. Exclusion of time in legal pro- 
es . 
A asee sere nwel Eisa oa iE OD 
2) In computing the period of limita- 
ton for an apne or an application for 
leave to appeal or for revision or for review 
of a judgment, the day on which the judg- 
ment complained of was pronounced and 
the time requisite for obtaining a copy of 
the decree, sentence or -order appealed from 
or sought to be revised or reviewed shall 
excludi . 
j eee, alee) PGD S o alea) 
Explanation — In computing under 
this section the time requisite for obtaining 
a copy of a decree or an order, any time 
taken by the Court to prepare the decree 
or order before an application for a copy 
thereof is made shall not be excluded.” 
It will be seen that under sub-section (2). 
the method of computation of the period of 
limitation for an appeal is provitied. It re- 
quires that the date on which the judgment 
was pronounced and the time requisite for 
obtaining a copy shall be excluded. This 
exclusion has to be made while computing 
the period of limitation for appeal. 


: 4, The lanation, however, provi- 
‘ des the method of computing the time re- 
quisite for obtaining a copy ce the time 
requisite for obtaining a copy has been com- 
puted in accordance with the lanation 
then that is the period of time, which has 
. to be taken into consideration ile com- 
puting the period of limitation for the ap- 
peal under sub-section (2) and the time so 
computed shall have to excluded while 


wae 


computing the period of limitation for the . 





_be the time inclusive of th 


A. L R; 


appeal, 

» 5 The Explanation expressly provi- 
des for the manner of computation of the 
time requisite for obtaining a copy and it 
says that. any time taken by the Court in 
preparing the decree or order: before the 
application for copy is made shall not be 
excluded. The phrase ‘shall not be excluded’. 
in the context of the Explanation can only 
mean that it shall not be excluded in com- 
puting the time requisite for obtaining the 
copy- In other words, whatever time is taken 
by the Court in drawing up the decree prior 
to the making of an application for copy 
will be deemed included in the time requi- 
site for obtaining a copy. The time requisi- 
site for obtaining a copy will be the time 
taken by the Court in preparing the decree 
or order before the application for copy is 
made as also the time taken in preparing 
the copy after the application therefor has 
been made. 

 & The history. of this provision 
clearly sets out the necessity for the la- 
nation. Prior to the Limitation Act of 1963, 
there was a great controversy and differ- 
ence of opinion between the various High 
Courts as to the correct interpretation: of 
the phrase “the time requisite for obtainin 
4 in Section 12. A F 
in Kesar Su Works v. R. Cy 


AU L 
decided the matter majority. 
It held H d oh 


a copy if the api 
lant r the same. The full 
Bench earlier decisions of this 
Court in Parbati v. Bhola, (1890) ILR 12 
All.79 and Bechi v. Ahsan Ullah, (1890) 
ILR 12 All 461 (FB), and disagreed with 
Hit Cone Gaus > eae ie 

gl o inclu a cu 
Oudh, ete. ž S gi 
ne ids Now the controversy whether 
the time taken in drawing up the decree 
prior to the making of an application for 
copy, was ‘time uisite for obtaining a 
copy” has been settled by the Legislature by 
incorporating the present Explanation. B 
the Explanation, the Legislature has made tt 
clear that the time taken in preparing the 
decree or order prior to the filing of an ap- 
plication for copy shall not be excluded in 
calculating the time requisite. Obviously 
the time requisite for obtaining a copy will 
> e time taken in 
preparing the decree prior to the making 
of the application for the copy. By the Ex- 
planation, the Legislature has obviously not 
accepted the view taken by this Court and 
tas (scouted the view of the other high 


apa a e ee 
ndents that the o gp of the 
Explanation, namely Tin computing under 
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this Section” means that the method of com- 
putation contemplated by the Explanation 
is with regard to computing the period of 
limitation provided by Section 12. This is 
a mis-reading of the Explanation, Section 
12 (2) gives the method of computing the 
period of limitation for an appeal. One such 
method of computation is to find the time 
requisite for the copy. The Explanation 
deals with the manner of computation of 
the time requisite for obtaining the copy 
only. Since the method of computing the 
time requisite for obtaining a copy was not 
mentioned in sub-section h) of Section 12, 
that is why the Explanation Jays down the 
method of calculating the time requisite for 
obtaining a copy for purposes of “this Sec- 
Hon”. 

9, It was then urged that in this 
view, the phrase “before an application for 
a copy thereof is made” is redundant in the 
Explanation. We are unable to agree. This 
phrase has been mentioned in the Explana- 
tion to emphasise and clarify the pre-exist- 
ing difference of opinion between the 
various High Courts, which was precisely on 
the point as to whether the time taken in 
drawing up the decree prior to the making 
of an application was or was not liable to 
be included in computing the period of time 
requisite for obtaining a copy. The Legis- 
lature has now said that this is a part of 
the time requisite for obtaining a copy. This 
is the significance of the phrase ‘before an 
application for copy hak is made’. If this 
phrase had not hee there, the erstwhile 
controversy may well have remained un- 
resolved, The view we have taken finds sup- 
port from the decisions of the Calcutta and 
Pama High Courts mentioned above. The 
same view was taken by a learned Single 
Judge in Har Bux Singh’s case, 1970 All LJ 
720. 


10. We find no conflict between 
these decisions and the Supreme Court deci- 
sion in Jagat Dhish Bhargava’s case, AIR 
i961 SC 832. The Supreme Court while 
considering the law as it was prior to the 
coming into force of the Limitation Act of 
1963, held that the time taken in drawing 
up the decree prior to the making of the 
application for copy was not liable to be 
taken into consideration. We have seen that 
the situation has now been changed by the 
Legislature by incorpere ang the Explana- 
tion. The views expressed in Jagat Dhish 
Bhargava’s case are no longer operative. 

11 It is admitted that if the period 
hetween 24-2-1969 and 10-3-1969 is taken 
into consideration, the appeal is not barred 
by time. 

12. Learned Counsel for the res- 
pondents, however, submitted that the ap- 
plicant will not be entitled to the exclusion 
of time because Section 12 (2) does not 
apply to a formal order. Section 12 (2) spe- 
cifically refers to copy of decree or order. 
The term ‘order’ has been defined in sub- 
section (14) of Section 2, Civil Procedure 
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Code, to mean formal expression of any 
decision of a Civil Court which is not a 
decree. The formal order drawn up as a re- 
sult of the judgment of the Trial Court dis- 
missing the application for condonation of 
the delay was an order within meaning of 
Section 2 (14), Civil Procedure Code aud 
Section 12 (2), Limitation Act will apply. 
Time taken in obtaining a copy thereof was 
liable to be taken into account. 

13. In the result, the revision suc- 
ceeds and is allowed. The Appellate order 
dismissing the appeal as barred by time is 
set aside and the matter is sent back to the 
court below for the decision of the appeal 
on its merits. The applicant will be entitled 
to his costs here and in the court below. 


Revision allowed. 


AIR 1972 ALLAHABAD 513 (V 59 C 146) 
J. S. TRIVEDI, J. 

Bachcha, Applicant v. Smt. Lakhpali 
Devi and others, Opposite Party. 

Civil Revn. No. 1263 of 1971, D/- 
12-1-1972, against Order of A. S. Srivastava, 
2nd Addl. Dist. J., Allahabad, D/- 8-7-1971. 

Civil P. C. (1908), O. 32, R. 1 — Ap- 
peal against minor — Appointment of guar- 
dian ad litem after expiry of limitation — 
Whether appeal becomes barred. 

An appeal filed against a minor is not 
incompetent and so long as appeal is not 
incompetent the Court has power to appoint 
a guardian ad litem before a final derre 
is passed. If the appointment of guardian 
ad litem is made after the expiry of the 
pened of limitation for appeal. it cannot 

ecome barred by limitation on that account. 

Case law referred. AIR 1968 Assam and 

Naga. 61, Dist. (Paras 7, 8) 

Cases Referred: Chronological Paras 

AIR 1968 Assam and Naga, 61, Tan- 
keshwar Das v, Bhagwan Chandra 
-Choudhury 

AJR 1956 All 310 = 1956 All LJ 45 
(FB), Raj Behari Lal v. Dr. Maha- 

bir Prasad 

AIR 1953 Orissa 348 = 18 Cut LT 
815, Arakhito Rauto v. Patito Rauto 

AIR 1952 Pepsu 68 = 2 Pepsu LR 
608, Sawan Ram v. Nachittar Singh 

(1908) ILR 80 All 55 = 3 MLT 58, 
Rup Chand v. Dasodha 

(1907) ILR 29 All 290 = 4 All LJ 155, 
Dammar Singh v. Pirbhu Singh 


K. B. Sinha, and K. B. Mathur, for Ap- 
licant; J. N. Tewari and K. N. Tripathi, 
or Opposite Party. 

ORDER:— Plaintiff opposite parties 
had filed a suit for a declaration, injunction 
and demolition against the applicant and 
Opposite Parties 9 to 18. The applicant. 
Bachcha was described as a minor under. 
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the guardianship of his father Krishna 
Kumar in the plaint. On the refusal of 


Krishna Kumar, father of the applicant, 
Vidya Nand Vakil was appointed guardian 
ad litem by the Trial Court. The Trial Court 
dismissed the plaintiffs suit. The plaintiffs 
thereafter -filed an appeal. In the decree of 
the Trial Court the applicant Bachcha alias 
Guddu continued to be described under the 
guardianship of his father Krishna Kumar. 
The memorandum of appeal filed by the 
plaintiff Opposite Parties arrayed the appli- 
. cant as minor under the antip of his 
father Krishna. Kumar. The plaintiff Oppo- 
site Parties thereafter moved an application 
on 19-5-71 in the Court of II Additional 
District Judge before whom the appeal was 
pending mentioning therein that Bachcha 
minor Ras been arrayed under the guardian- 
ship of his father on account of incorrect 
description in the certified copy of the dec- 
ree, It was also mentioned in the applica- 
tion that Vidya Nand, the guardian ad litem 
has left the profession. It.was, therefore, 
prayed that either the natural father i.e., 
Krishna Kumar should be appointed guar- 
dian of the applicant or some other person 
be appointed guardian ad litem. This appli- 
cation was disposed of by the order of the 
District Judge dated 7-8-71. The order men- 
tions that Vidya Nand, the guardian ad 
litem appointed by the Trial Court has re- 
ported that he is unable to continue as the 
guardian on account of his ill-health and has 
prayed for the -appointment of some other 
guardian of the minor. The Court, therefore, 
removed Vidya Nand from the guardianship 
of the minor and appointed Sri Uma Shan- 
ker Dwivedi as guardian ad litem of the 
minor. It is not disputed that thereafter Sri 
K. B. Sinha was appointed guardian ad litem 
of the minor. An application had been made 
on behalf of the applicant alleging that in 
view of the minor respondent not being re- 
presented through the guardian ad litem, 
the first appeal filed by the plaintiff oppo- 
site parties was incompetent against him. It 
was argued that the appeal has become 
time barred on the date when Sri K. B. 
Sinha was appointed guardian ad litem of 
the applicant. The II Additional District 
Judge, Allahabad rejected the applicant’s a 

plication, hence this revision against the 
erder of the II Additional District Judge. 


2, The’ leatned Counsel for the ap- 
plicant has reiterated his objections in this 
Court and has placed his reliance on: (1) 
Tankeshwar Das v. Bhagaban Chandra 
Choudhury, AIR 1968 Assam and Naga 61; 
(2) Sawan Ram v. Nachittar Singh, AIR 1952 
Pepsu 63; (83) Arakhito Rauto v. Patito 
Rauto, AIR 1953 Orissa 348. 

His contention is that the appointment 
of Vidya Nand as guardian ad litem by the 
Trial Court continued till he was removed 
by the order of the Lower Appellate Court 
and the memorandum of appeal filed against 
the minor under the guardianship of his 
natural father Krishna Kumar was in effect 
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an appeal filed against a minor without pro- 
per guardian and was, therefore, a nullity. 

Order 32, Rule 8, sub-clause (5) reads 
thus: 

“A person appointed under sub-rule (1) 
to be guardian for the suit for a minor 
shall, unless his appointment is terminated 
by retirement, removal or death continue as 
such throughout all proceedings arising out 
of the suit including proceedings in any ap- 
pellate or ona Court and any proceed- 
ings in the execution of a decree”. 

There can, therefore, be no doubt that Vidya 
Nand continued to be the guardian ad litem 
till he was ‘removed from the guardianship 
of the minor. The question, however, is whe- 
ther the appeal was incompetent and the 
Court was not competent to correct the 
memorandum by impleading the guardian ad 
litem or appointing another guardian ad 
litem and whether the addition of the guar- 
dian ad litem, after the period of limitation 
for filing the appe had expired, will result 
in the dismissal of the appeal as time bar- 
red. In Tankeshwar Das’s case (supra) the 
decree of the Trial Court was set aside in 
appeal against the minors who were not 
represented through a guardian. The mis- 
take was discovered in the second appeal 
and it was then held by the Assam and 
Nagaland High Court that the first appeal 
being incompetent the High Court was re- 
luctant to remand the case because the ad- 
dition of the guardian ad litem in the first 
appeal after the decision of the appeal 
would be prejudicial to the minors. The High 
Court also remarked that the appeal had be- 
come barred by efflux of time. The facts 
of that case are quite distinguishable. In the 
present case, the first appeal is still pend- 
ing. s 

3. Swami Rams case- (supra) no 
doubt lays down that the appointment of 
guardian ad litem can take efect only from 
the date on which it is made and an ap- 
peal presented by an authorised -person as 
next friend of minor will become time bar- 
red if the guardian ad litem or proper next 
man is added after the peer of limita- 
ion. $ 

o4 Iù Dammar Singh v. Pirbhu 
Singh, (1907) ILR 29 All 290, a Bench of 
this Court had held. that: 

“The appointment of a guardian ad 
litem to a minor defendant of a person 
other than the certificated guardian amount- 
ed to no more than an irregularity “and 
would not of itself vitiate either a decree 
passed in a suit or a sale consequent upon 
such decree”. 

Tn the above case the decree was chal- 
lenged on the ground that the guardian ad 
litem was a person other than the certificat- 
ed guardian and the Court had acted in vio- 
lation of the provisions of the Civil Proce- 
ate Code in appointing the guardian ad 

em. 

5. In Rup Chand v. Dasodha, (1908) 
ILR 30 All 55, on which reliance has been 
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placed by the learned Counsel for the 
opposite parties, it was laid down that: 

“Where a guardian ad litem of a de- 
fendant respondent was not made a_party 
to an appeal filed by the plaintiff until after 
the period of limitation for filing such ap- 
peal had expired, it was held that the appeal 
was not for this reason time-barred”. 

This was also a case where the mistake 
was discovered during the pendency of the 
appeal and application was made to rectify 
the mistake which was not done until after 
the period of limitation for the appeal had 
expired. Relying on an earlier decision of 
this Court it was remarked that the limi- 
tation runs from the date of the presenta- 
tion of the memorandum of appeal and not 
from the date of the appointment of the 
guardian. The guardian ad litem was merely 
named in the record as the person appoint- 
ed by the Court to look after the interest 
of the minor, The statute does not prescribe 
any limitation for the appointment of a 
guardian or removal of a guardian. Limita- 
tion is prescribed only for filing of a suit or 
appeal. 

6. Raj Behari Lal v, Dr. Mahabir 
Prasad, AIR 1956 All 310 (FB), which is 
a reverse case and on which reliance has 
been placed Jays down that: 7 

“A minor defendant against whom a 
decree is passed cannot validly institute an 
appeal through a person other than the 
guardian ad ree appointed by the Trial 
Court, who has not resigned or died or been 
removed, provided that the Appellate Court 
may, on sufficient cause being shown, al- 
low an appeal to be filed on Baile of the 
minor by a person other than the guardian 
ad litem appointed by the Trial Court b 
removing such guardian and appointing suc 
other person as the guardian of the minor 
rom e date of the institution of the ap- 
peal. 


The emphasis is on the words “from 
the date of the institution of the appeal”. 
The Full Bench in the above case was con- 
sidering whether the appointment of the 
next friend in appeal can refer back to the 
date of the institution of the appeal or not 
and after considering the case law on the 
subject, the view of this Court has been 
that the appointment can refer back to the 
Gate of the institution of the appeal. 

7. It is settled law that a decree 
passed against a minor is a nullity, but 
there is no authority for the proposition that 
a suit filed against a minor or an appeal 
against a minor is incompetent and so long 
as the appeal is not incompetent it was 
within the power of the Court before which 
the suit or the appeal was pending to ap- 
point a guardian of a minor before a com- 
petent decree could be passed. 

8. For the reasons given above 
the order of the Court below does not suf- 
fer from any error of law. This revision is 
accordingly dismissed with costs. The record 
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of the Court below shall be returned to the 
Lower Appellate Court forthwith. 


Revision dismissed. 
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LUCKNOW BENCH 
O. P. TRIVEDI, J. 

Deputy Registrar, Co-operative So- 
cieties, U. P., Lucknow, Applicant v. Chau- 
dhari Sarfaraz-un-Zaman and another, Oppo- 
site Parties. 

Civil Revn. No. 94 of 1971, D/- 14-7- 
1971 against decree of Om Prakash, Civil J., 
Mohanlalganj, Lucknow, D/- 22-1-1971. 

(A) Civil P, C. (1908), Order 41, R. 27 
(1) (c) as amended by Allahabad High Court 
— Under Rule 27 (1) (c) the decision to 
admit additional evidence must be taken by 
the Appellate Court on examination of the 
evidence and this decision need not be con- 
temporaneous with the hearing of the appeal 
itself and may be taken anterior to that 
T AIR 1931 PC 143 and (1907) 34 
Ind App 115 (PC) and AIR 1963 SC 1526, 
Relied on; AIR 1951 SC 193, Explained. 

(Para 2) 

(B) Civil P. C. (1908), O. 41, R. 27 (1) 
(c) as amended by Allahabad High Court 
— Where for the ends of justice the Ap- 
pellate Court permitted the opposite party 
to preduce documents to rebut the new case, 
sought to be advanced by the appellant in 
appeal, the additional evidence must be 
taken to have been admitted for substantial 
cause within Rule 27 (1) (c). (Para 2) 
Cases Referred: Chronological Paras 


AIR 1951 SC 198 = 1951 SCR 258, 
Arjan Singh v. Kartar Singh 2 

AIR 1963 SC 1526 = (1964) 2 SCR 
35, K. Venkataramiah v. A. Seetha- 
rama Red 

AIR 1931 PC 143 = 58 Ind App 254, 
Parsotim v. Lal Mohar 

(1907) 34 Ind App 115 = ILR 31 
Bom 381 (PC), Kessowji Issur v. 
G. I. P. Rly. 2 

Chief Standing Counsel K. S. Verma, 
for Applicant; M. M. Lal, for Opposite 
Parties. 


ORDER:— This petition in revision 
has been fled by the Deputy Registrar, Co- 
operative Societies, U. P., and is directed 
against the judgment and decree dated 22- 
1-1971 passed by the Civil Judge Mohan- 
lalganj, Lucknow permitting the reception 
of additional documents under Order 41, 
Rule 27, Code of Civil Procedure. 


2. The material facts are these: 
Opposite Parties had filed a suit in the 
Court of the Munsif for ejectment of the 
etitioner from a certain premises on the 
asis of a permission said to have been 
granted under Section 3 of the U. P. (Tem- 
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porary) Control of Rent and Eviction Act 


An ex parte decree was passed against the 
petitioner; whereupon he moved through an 
application under Order 9, Rule 13, Code 
of Civil Procedure for setting aside the ex 
parte decree taking the plea that he had 
made a representation to the State Gov- 
ernment under Section 7-F of the U. P. 
(Temporais) Control of Rent and Eviction 
Act for setting aside the permission-to sue 
granted in favour of the opposite parties. 
The State Government had passed an order 
restraining the opposite parties from filing 
a suit for ejectment on a baie 
under Section 7-F of the U. (Tempo- 
rary) Control of Rent and Eviction Act 
(hereinafter to be referred to as the Act) 
against another tenant of the premises Sri 
S. P. Mathur and on the basis of this res- 
traint order the petitioner sought to explain 
his absence on the date on which the ex 
parte decree was passed. The application 
or setting aside the ex parte’ decree was 
opposed by the plaintiff-opposite parties 
who admitted on an objection on the coun- 
ter affidavit that the State Government had 
passed an order restraining the opposite 
parties from filing a suit on: their represen- 
tation against another tenant Sri. S. P 
Mathur but: maintained that the said order 
was passed by the State Government after 
filing the suit and was therefore. infructuous 
and in any case it was pleaded that the peti- 
tioner having knowledge of filing of the suit 
and of the date fixed the restraint order 
could not be regarded as substantial cause 
for absence. The application for setting 
aside the ex parte decree having been re- 
jected by the Munsif the Deputy Registrar 
filed an appeal which came up before the 
Civil Judge Mohanlalganj. This appeal was 
heard by the Civil Judge on 26-10-1970 
and the judgment was reserved. The ve 

next day (ie, on 27-10-1970) the plaintif- 
apposite parties filed an application before 
the Civil Judge under Order 41, Rule 27, 
Code of Civil Procedure for permission to 
roduce copy of the restraint order of the 
tate Government dated 21-11-1968 and 
copy of another order of the State Govern- 


ment by which representation of the Deputy ` 


Registrar under Section 7-F of the Act was 
rejected. Notice of this application was 
issued by the Civil Judge to the Deputy 
Registrar and arguments of both the par- 
ties were heard on the application on 22-1- 
1971 by the successor of the Civil Judge 
who had earlier heard arguments in the ap- 
peal and reserved judgment. The applica- 
tion was allowed and both the documents 
were permitted to be filed by the plaintiff 
opposite parties before the appellate Court 
“for enabling the Court to pronounce its 
judgment more effectively and satisfactorily 
as both these documents appear to have a 
bearing on the question at issue.” The -de- 
fendant-petitioner was also given an oppor- 
tunity to file documents in rebuttal . within 
15 days and a date for’ hearing of the ap- 
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peal was fixed, It is patent from the im- 
pugne order of the Civil Judge that the 
ocuments were permitted to be fled by 
the appellate Court in exercise of power con- 
ferred on it by clause (c) of Rule 27 (1) 
of Order 41, Code of Civil Procedure as 
amended by this Court. Rule 27 (1) of 
Order 41 as amended by this Court reads 
as follows: ; 


“27. (1) The parties to an appeal shall 
not be entitled to produce additional -evi- 
dence, whether oral or documentary, in the 
Appellate Court. But if— . 


(a) the Court from whose decree the 
appeal is preferred has refused to admit evi- 
dence which ought to have been’ admitted, 
or X fy a 
-(b) the evidence sought to be adduced 
by a party to the appeal is evidence, which 
alter exercise of due Diece was not, with- 
in his knowledge or could not be produced 
by him at the time when the decree or 
order under appeal was passed or made, or 


(c) the Appellate Court requires any 
document to be produced or any witness 
to be examined to enable it to pronounce 
judgment, or for any other substantial 
cause, ; 


< _ the Appellate Court may alow such 
evidence or document to be produced, or 
witness to be examined,” 


The Appellate Court appears to have per- 
mitted the production ~ of additional evi- 
dence mainly under clause (c) of Rule 27 
(1) quoted above to enable it to 
pronounce judgment and also for 
any other substantial cause although the 
Civil Judge appeared to have referred in 
substance to the provision contained in 
clause (b) also when he says that “non-pro- 
duction of these documents earlief has also 
been explained in affidavit filed with the 
application which had also gone uncontro- 
verted.” The main argument of the learned 
Counsel for the petitioner is that the Ap- 
pellate Court coal not have exercised juris- 
diction under clause (c) of Rule 27 (1) ear- 
lier than hearing of arguments in this ap- 
peal itself. It is argued that the appeal 
aand was not being heard by the Givil 
Judge who permitted reception of this ad- 
ditional evidence although it may have been 
heard’ by his predecessor and this addi- 
tional evidence having been permitted to be 
produced anterior to such a stage it was 
not a casé where the appellate -Court could 
decide as to whether these documents were 
required by it to enable it to pronounce 
judgment. This is not to my mind sound 
argument. As observed by their Lordships 
of the Supreme Court in the case of Arjan 
Singh v. Kartar ‘Singh, AIR 1951 SC 193 
referred to by the learned Counsel for the 
petitioner the true test for the exercise of 
power under clause (b) of Rule 27 (1) of 
Order 41 where the 
duction of additional evidence to enable it 


ourt may permit pro-. - 
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_to pronounce judgment is whether the Ap- 
pellate Court is able to pronounce judg. 
ment on the materials placed before it with-. 
out taking into consideration the additional 
evidence sought to be adduced. These ob- 
servations were based on the Privy Council 
case of Parsotim v. Lal Mohar, AIR 1931 
PC 143. The relevant observation of the 
Privy Council in Parsofim’s case is contain- 
ed at p. 148, and is in the following words: 


“Under clause (1) (b) it is only where 
the appellate Court ‘requires’ it, (ie, finds 
it e that additional evidence can be 
admitted. It may be required to enable 
the Court to pronounce judgment or for 
any other substantial cause, but in either 
case it must be the Court that requires it. 
This is the plain grammatical reading of 
the sub-clause. The legitimate occasion 
for the exercise of this discretion is not 
whenever before the appeal is heard a 
party applies to adduce fresh evidence, but 
‘when on examining the evidence as it 
stands some inherent lacuna or defect be- 


2» 


comes apparent. 


The phrase ‘when on examining the evi- 
dence as it stands some inherent lacuna 
or defect becomes apparent’ was quoted b 
their Lordships of the Privy Council wit 
ey oe from observations made by Lord 
Robertson in Kessowji Issur v. G.I.P. Rly., 
(1907) 34 Ind App 115 (PC). The notable 
words in the judgment of the Privy Coun- 
cil are ‘when on examining the evidence’. 
These words clearly indicate that the ap- 
pellate Court has to make up its mind as 
to the admissibility of the additional evi- 
dence on the ground that it requires the 
same to enable it to pronounce judgment 
on examining the evidence. This examina- 
tion of evidence may take place ordinarily 
at the time of hearing of the arguments 
generally in the appeal but it may not 
take place always and necessarily at that 
stage. The application under Order 41, 
Rule 27, Code of Civil Procedure may be 
moved by the parties in some cases as in 
the present case sometime before the date 
for arguments in the appeal is fixed and 
in connection with the hearing of such ap- 
plication before the appeal the appellate 
Court may consider not only the issue or 
issues on which the additional evidence is 
sought to be produced and in that con- 





nection examine the evidence bearing on 
the matter in controversy. If upon such 
examination of the evidence with refer- 


ence to issue or issues before it the Court 
comes to the conclusion that the document 
sought to be produced at that late stage 
will be ER to enable it to pronounce 
judgment on the issue or issues then the 
requirements of clause (c) of Rule 27 (1) 
of Order 41 of the Code, as amended by 
this Court, to my mind, will stand satisfied 


and it is immaterial that such a decision 
has not been contemporaneous with the 
` hearing of the appeal itself. The material 


point is that a decision under clause (c) of 





Dy. Registrar, Co-op. Socy. v. Sarfaraz-un-Zaman (Trivedi J.) 


[Pr. 2] All. 517 


Rule 27 (1) must be taken by the Court 
on an examination of the evidence as ob- 
served by the Privy Council in the case 
of Parsotim. This as happened in this 
case and therefore the argument that there 
was improper exercise of jurisdiction by 
the appellate Court under clause (c) of 
Rule 27 as the appeal itself was not heard 
by the time the application under Order 
a . Rule 27 was allowed cannot be accept- 
ed. 

No doubt in the case of AIR 1951 SC 
193 the Supreme Court laid down the 
broad dictum that the test for the exercise 
of jurisdiction under Order 41, Rule 27 is 
whether the appellate Court is able to pro- 
nounce judgment on the materials before 
it without taking into consideration the 
additional evidence sought to be produced 
but in a subsequent decision: K. Venkata- 
ramiah v. A. Seetharama Reddy, AIR 1983 
SC 1526 their Lordships envisaged 

“cases where even though the Court 
finds that it is able to pronounce judgment 
on the state of record as it is, and so it 
cannot strictly say that it requires addi- 
tional evidence to enable it to pronounce 
judgment, it still considers that in the inte- 
rest of justice something which remains 
obscure should be filled up so that it can 
pronounce its ‘judgment in a more satisfac- 
tory manner” 


and held that such a case will be one for 
allowing additional evidence for any other 
substantial cause under Rule 27 (1) (b) of 
the Code. It is this aspect of the matter 
which shows that even if, speaking strictly, 
it may not be possible to say at the 
Court could not pronounce judgment in 
the case on the material on record an 
therefore lacked jurisdiction to admit addi- 
tional evidence to enable it to pronounce 
judgment, yet it appears to have exercised 
jurisdiction in allowing additional evidence 
for other substantial cause. The Civil 
Judge who heard the application under 
Order 41, Rule 27 expressly makes a note 
about perusal of the record and also the 
papers in question. He had. apparently 
taken note of the allegation in the applica- 
tion under Order 41, Rule 27 which stood 
uncontroverted that during arguments of 
the appeal the petitioner Deputy Registrar 
had ken the stand that the restraint order 
was passed by the State Government on a 
ending representation of the petitioner be- 
ore the State Government in contradis- 
tinction with the stand taken in the appli- 
cation under Order 9, Rule 13, Code of 
Civil Procedure that the restraint 
order was passed on the representation 
against another tenant Sri S. P. Mathur. 
This was clearly a new case taken by the 
petitioner in arguments during the hearing 
of the appeal and the application under 
Order 41, Rule 27. Further a word about 
the argument that the Civil Judge who 
heard the appeal expressed the desire to 
have a look at the restraint order which 
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according to:the opposite parties had not 
been passed on any pending representation 
of the petitioner but on another represen- 
‘ation against Sri Mathur and had there- 
fore no relevance for the pending suit. 
The Civil Judge who heard the application 
under Order 41, Rule 27 had apparently 
the occasion to consider not only the atti- 
tude of his predecessor with regard to pro- 
duction of the restraint order but he him- 
self seems to have felt that if the conten- 
tion of the opposite parties refuting the 
argument of he petitioner that the res- 
traint order was passed on his presenta- 
tion and not after rejection of his repre- 
sentation were true then it would be al- 
most conclusive in exposing the unfounded 
nature of the petitioners case in the T 
peal. For the ends of justice therefore 't 

Civil Judge appears to have considered that 
the documents may be permitted to be 
produced to enable the opposite parties to 
tebut the new case sought to be advanced 
by the petitioner in appeal. In this point 
of view it will appear that this additional 
evidence has been admitted for substantial 
cause. I am therefore of opinion that 
there was no error of jurisdiction in the 
order passed ‘by the appellate Court under 
ets 4l, Rule 27, Code of Civil Proce- 
ure. i 


3. The petition is without force 


and is accordingly dismissed with costs to 


the opposite parties. The record shall be 
sent down to the appellate Court concern- 
ed forthwith. The stay ‘order passed by 
this Court stands vacated. 


. Petition dismissed. 
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FULL BENCH 


S. N. DWIVEDI, HARI SWARUP AND 
. C. S. P. SINGH, J]. ; 


Siya Ram and others, Appellants v. 
State of Uttar Pradesh, Respondent, _ - 


.,- Misc. Stamp Act Reference No.`104 
-of 1972, D/- 8-5-1972. ` 


-. _ Indez. Note:— Stamp Act (1899), S. 2 
(15). and (14) — Document recording fact 
pf previous partition — Not an ‘instrument 
of partition’ within S. 2 (15). K 
Brief Note:— To constitute “instru- 
` ment of partition” the document must be 
one which is executed by co-owners and 
the partition must have been effected by 
that instrument. Where partition has 
taken place earlier and parties have enter- 
ed into separate possession of their respec- 
tive shares they cease to be co-owners of 
-the said properties. Any document subse- 
quently executed by them relating to the 
-said properties adverting to the previous 
partition would not be an instrument of 
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. nature. of the document. 


Siya Ram v. State (FB) (C. S. P. Singh J.)- ALR. 
partition within .S. 2 (15) of Stamp -Act.- 
i (Para 3)` 


` Importing the definition of instrument . 
in S. 2 (14) in interpreting S, 2 (15) creates 
an inconsistency in that it would ring in 
documents which are expressly excluded by 
it within the provisions of S. 2 (15). AIR 
1942 All 220 (FB) and AIR 1953 All 350, 
Approved. (Para 3) 


Cases Referred: ChronvJlogical Paras 


AIR 1953 All 350 = 1953 All LJ 
- 812, Smt. Thekura v. Sukhraj Singh 2 
AIR. 1942 All 220 = 1942 All WR 

(HC) 178 (FB), Bhagwana v. Gulab 


Kuer 2, 


N. L. Ganguly, for Appellant; Stand- 
ing Counsel, for Respondent. 


C. S. P. SINGH, J. :— The Chief Con- 
trolling Revenue Authority has under Sec- 
tion 57 (1) of the Stamp Act referred the 
following questions to us for answer. 


“I. Whether the document (Annexure 
I) is an ‘instrument of partition’ as defined 
in Section 2 (15) of the Indian Stamp Act 
and is chargeable with uy under Article 
45 of Schedule 1-B thereo 


2. Whether the document under refer- 
ence is already properly stamped with a 
duty of Rs. 2,25?” 


The facts necessary for an answer to 
these questions may be ‘shortly stated. Siya 
Ram, Kailash Nath and Smt. Kunnan Devi 
executed a document on the 4th of Sep- 
tember,- 1969, in which. there was a recital 
that the parties belonged to the same 
family and were owners of certain proper- 
ties mentioned in the deed. It. was T- 
ther' averred that the parties had partition- 
ed the properties ad had entered 
separate possession, of their shares on the 
27th of March, 1969 and that subsequent- 
ly a map showing the shares of the parties 
in the properties had also been prepared. 
The document thereafter went on to recite 
that a part of the house which contained 
a passage, an Angan and a well had not 
been. partitioned and had been left joint. 
The occasion for executing the document 
was stated to be for avoiding future dis- 


_putes between the descendants of the par- 


‘ties and. also for the 


purpose, that the 
document may serve 


as evidence of the 


‘partition that had been effected earlier. 
A stamp duty of Rs. 2.25 was paid in 
respect of this ‘document, and ereafter 


was presented before the Collector, Vara- 
nasi for determination of the stamp duty 
thereon. The Collector was not able to 
come to a definite conclusion regarding the 
He accordingly 
referred the matter to the Board under 
Section 56 (2) of the Stamp Act. 

- 2. Before the Board it was con- 
tended on behalf of the executants that 
the document in question was not an instru- 
ment .of partition as defined under , Section 
2 (15) of the Act, and support for this 





into |. 


1972 


was sought from the two decisions of this 

‘Court in Bhagwana v. Gulab Kuer, AIR 
1942 All 220 (FB) and Smt. Thekura v. 
Sukhraj Singh, 1958 All LJ 312 = (AIR 
1953 All 350). The Board, however, was 
‘of the view that the document was an in- 
strument of partition as defined in Section 
2 (15) of the Stamp Act, and was charge- 
able to stamp duty under Article 45, Sche- 
dule 1B thereof. The Board arrived at 
this view, in spite of coming to the con- 
clusion that it was possible that the parti- 
tion might have taken place earlier i.e. on 
the 27th of March, 1969. It sought sup- 
port for its conclusion by referring to the 
definition of the word ‘instrument’ in Sec- 
tion 2 (14) of the Act. In its view, even 
if a document recording the fact of parti- 
tion is executed after the date of actual 
partition, it would still be an instrument of 
partition and liable to duty as such. 


3. We are of the ‘view that the 
Board of Revenue was in error in holding 
that the document in question was an in- 
strument of partition. The first question 
that arises in this reference is covered by a 
Full Bench decision of this Court in AIR 
1942 All 220 (FB) which has been refer- 
ted to by the Board in its decision. The 
Board has not followed the decision, in 
spite of the fact that the decision was fully 
applicable to the facts of the present con- 
troversy. It was bound by the view ex- 
pressed by the Full Bench and was in 
error in not deciding the matter in accord- 
ance with the decision of this Court. This 
apart, the reasons given by the Board for 
holding that the document in question was 
an instrument of partition, are not sound. 
An instrument of partition has been de- 
fined in Section 2 (15) of the Act. Before 
aid of this sub-section can be taken, the 
instrument must be one which is executed 
by co-owners, and the partition must be 
effected by that instrument. In 
the present case as the partition 
had already taken lace earlier, and 
the parties had entered into separate pos- 
session of their shares, they ceased to be 
co-owners of the properties over which 
they had taken over separate possession. 
Moreover, inasmuch as the present docu- 
ment only referred to the fact of partition 
having taken place earlier, it did not come 
within the purview of this sub-section. 
The reliance placed upon Section 2 (14) of 
the Act is also erroneous. Before recourse 
to sub-section (14) of Section 2 could be 
taken for the purpose of interpreting Sec- 
tion 2 (15), it had to be seen as to whe- 
ther the adoption of the meaning of the 
word ‘instrument’ given in Section 2 (14) 
of the Act was consistent with the provi- 
sions of Section 2 (15) of the Act. If the 
definition of the word ‘instrument’ as given 
in Section 2 (14) is substituted in Section 

(15), an inconsistency would arise. It has 
been seen that Section 2 (15) of the Act 
excludes documents other than those exe- 
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cuted by co-owners, while the substitution 
of the meaning of the word ‘instrument’ as 
iven in Section 2 (14) would bring such 
ocuments within the purview of Section 
2 (15). Thus in view of the opening part 
of Section 2 of the Act, it is not possible 
to engraft the meaning of the word ‘in- 
strument’ as given in Section 2 (14) in 
Section 2 (15) of the Act. Our conclusion, 
therefore, is that the document in question 
was. not an instrument of partition as de- 
fined in Section 2 (15) of the Act, and was 
not chargeable to duty under Article 45 
Schedule 1-B thereof. 


4, So far as the second question is 
concerned, inasmuch as we have held that 
the document in question is not an instru- 
ment of partition, the stamp duty paid on 
it, was proper. 


5. Our answer to the first question 
is in the negative. As regards the second 
question the document is properly stamped 
with duty of Rs, 2.25. We answer the 
reference accordingly. 


Reference answered accordingly. 
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i SPECIAL BENCH 


S. N. DWIVEDI, A. K. KIRTY AND 
HARI SWARUP, J]. 


Darbari Singh Saini, Appellant v. The 


Board of Revenue, U. P. at Allahabad, 
Respondent. i 
Misc. Stamp Act Reference No. 841 of 


1971, D/- 12-4-1972. 


Index Note:— (A} Stamp Act (1899), 
Ss. 31, 32 — Decision given by Collector 
under Ss, 31/32 — Binding effect — Prin- 
ciples of res judicata and stare decisis — 
Applicability — The certificate issued under 
S. 32 when an instrument is brought to 


_the Collector under S. 31 is in respect of 


that particular document only and cannot 
operate on any other document. (Para 4) 

Brief Note:—- (A) The opinion of the 
Collector in an earlier case thus cannot de- 
bar him from giving a different opinion 
subsequently on the principle of stare de- 
cisis. It can also not debar him from 
arriving at a different conclusion to which 
he has arrived in the subsequent case on 
the principle of res judicata as there was 
neither a judicial determination of the mat- 
ter by the Collector nor the subsequent 
applicant was a party to the earlier instru- 
ment. . (Para 4) 


Index Note:— (B) Stamp Act (1899) 
(as amended by U. P. Stamp (Amendment) 
Act, 1962), Sch. 1-B, Arts, 35, 5 — Docu- 
ment — Construction — Whether lease or 
an agreement to let immovable property — 
For stamp duty demise is not an essential 
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element of an agreement to lease. 

(Para 12) 
' Brief Note:—(B) Certain lands describ- 
ed in Schedule A of the document in dis- 
pute were acquired under the Land Acqui- 
sition Act for purposes of the Improvement 
Trust from the applicant, and certain other 
persons. The Improvement Trust entered 
into an agreement with the applicant and 
other owners separately in respect of the 
lands acquired: The document was des- 
cribed as an agreement and was stamped 
with Rs. 2.25 P. By this agreement the 
Improvement Trust: agreed to execute in 
favour of the applicant or his nominees 
deeds of lease in respect of the land des- 
cribed in Schedule B of the document in 
consideration of certain payments of pre- 
mium, development cost and money equi- 
valent to lease rent by the applicant or his 


nominees. The question was whether the 
document was a lease or eement to let 
immovable property for the purposes of 
stamp duty. E 


Held that the terms of the instrument 
made it clear that the Improvement Trust 
had undertaken to grant in future a lease 
in favour of the first party Epplicent} or 
his nominees by executing necessary . lease 
deeds and the first Shes had for the pur- 
pose ‘of obtaining that lease paid certain 
amounts by way of premium and rent to 
the Improvement Trust. By that docu- 
ment the parties had agreed to obtain a 
lease_in respect of an immovable property. 
Plainly the document was an agreement to 
let. l (Para 2) 


The instrument was an ‘agreement to 
leť within the meaning of Art. 35 of Sche- 
dule 1-B of the Stamp Act-as amended 
-ia U. P. and as such would be liable to be 
“stamped with the duty prescribed in the 
second column of Art. 35 in Schedule 1-B. 
‘As an agreement to lease it would be co- 
vered by the latter clause of Art. 5 referrin 
‘to Art. 35 and not to the earlier part o 
Art. 5 (c) dealing with ‘agreements other 
than agreements to. lease. (Para 12) 


.. An “agreement to lease” is subjected 
to the same stamp duty as a lease without 
cits being included in thè definition of 
lease. Thus even- though an agreement to 
‘lease may not possess all the characteristics 
‘of a léase and ay not effect demise of 
moperty, it would be chargeable to stamp 
duty of thé same amount as a lease under 
Art. 85 read with the entry about an 
agreement to lease mentioned in Art. 5 of 
the Schedule, . . i (Para 7) 
In this respect the provisions of the 
Stamp Act have to be distinguished from 
the provisions of the Registration Act. 
l AOR (Para 8) 
`. _ The proviso added by .-the- U. P. Am- 
endment Act of 1962 to Art. 35 (c) in 
‘Schedule 1-B of the Stamp Act also makes 
it clear that the agreement to lease may 
be something different from the lease it- 


` Art, 


AVL R. 


self. An “agreement to lease” can, there- 
fore, be an agreement which even though 
binds the parties to execute in future a 
lease, may not effect the demise Hae own 
force. (1894) ILR 17 Mad 280 (FB) and 
(1944) 12 M & W 468, Rel. on; AIR 1952 
Bom 199 (SB) and AIR 1928 Bom - 558, 
Dissent from. : (Para 9) 
Cases Referred: Chronological Paras 
AIR 1952 Bom 199 = 54 Bom LR. 

230 (SB), In re: Indian Stamp Act 10 
AIR 1928 Bom 553 = 80 Bom LR 

1396, In re: Maneklal Manilal 10 
(1894) ILR 17 Mad 280 = 4 Mad 

LJ 104 (FB), A. Reference under- 

the Stamp Act `S 
(1844) 12 & W 463 = 152 ER 
_ 1279, Gore v. Lloyd 


G. P. Bhargava and A. N, Bhargava, 
for Appellant, Standing Counsel, for Res- 
pondent. : : 

HARI SWARUP, p 
Controlling Revenue Au 


:—— The 
ority, U. P 


Chief 
i.e. 


‘the Board of Revenue, has made the refer- 


ence under Section 57 of the Stamp Act 
for our opinion on the following questions: ` 


(i) Whether the docufnent under re- 
ference is a lease-or an agreement to let 
immovable property and duty is payable 
on it under Art. 35, Schedule 1-B of the 
Stamp Act, as amended -in its application 
to U. P. vide U. P. Stamp (Amendment) 
Act, 1962? i : 


(ii) If the answer to the above ques- 
tion is in the ative, then whether the 
document would „fall under clause (c) of 
the aforesaid Art. 35 and the total amount 
of Rs. 3,78,095.73 (representing Rupees 
69,591.21 already paid on account of a 
premium, - Rs. 49,186.10 already paid as 
development charge and Rs. 1,59,368.42 
promised to be paid as development 
charges), would be treated as premium and 
Rs. 732.50 as annual rent for calculatin 
the proper stamp duty due thereon an 
whether additional stamp duty @ Rs, 2 as 
imposed by S. 67-H of the U. P. Town 
Improvement Act, 1919 (U. P. Act VIII 
of 1919) as amended by. Section 5 (1) of 
the U. P. Local Self-Government Laws 
(Amendment) Act, 1966 (U, P. Act XXIX 
of 1966), on deeds-of transfer of immov- 
able property situated within the limits of 
Ghaziabad Regulated: Area vide U. P. 
Government Notification No. 1102 H/ 
XXXII-50 (24) H/59 dated July 20, 1960, 
(published in. U. P. Gazette Part I page 
1107 dated 23-7-1960) will also be pay- 
able on the document on the total amount 
on which stamp duty is payable? 

(iii) If the document under reference 
is held to ‘be ee with duty under 

35 (e) of Schedule 1-B, then whe- 
ther the subsequent lease deeds, givin 
possession in respect of portion of lan 
detailed in Schedule B to the document, 
to be executed by the Improvement Trust 
in favour of the nominee of party No. II 
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will be chargeable with duty under Arti- 
cle 25 (c) Schedule I-B on the amount of 
premium stated therein and rent reserved 
thereunder and whether additional duty 
@ Rs. 2 as imposed by Section 67-H of 
the U. P. Town Improvement Act, 1919 
(U. P. Act VOIT of 1919) as amended by 
Section 5 (i) of the U. P. Local Self-Gov- 
ernment Laws (Amendment) Act, 1966 
(U. P. Act XXIX of 1966) on deeds of trans- 


fer of immovable property situated within- 


the limits of Ghaziabad vide U. P. Gov- 
ernment Notification No. 1102 H/XXXVI- 
50 (24) H/50 dated July 20, 1960 will also 
be payable thereon or whether such docu- 
ments will be chargeable with duty of 
Rs. 2.25 only under proviso to Art. 35 of 
Schedule I-BP 


(v) Whether the Inspector of Stamps 
and Registration, Meerut acting as Collec- 
tor under Section 40 of the Stamp Act or 
the Board of Revenue, as the Chief Con- 
trolling Revenue Authority, acting under 
Section 56 (i) thereof, are barred on the 
principle of res judicata and stare decicis 
from examining the question of proper 
stamp duty payable on the document for 
the reason that the Collector, Meerut, had 
acting under Ss. 31/32 of the Act, en- 
dorsed certain other documents on which 
a duty of Rs. 2.25 had been paid as pro- 
perly stamped? i 

(v) If the answer to question No. (i) 
is in the negative then whether the obliga- 
tion to pay a sum of Rs. 1,59,868.42 con- 
tained in clause (8) of the document, hav- 
ing been attested is a bond under S. 2 (5) 
(by of the Stamp Act and is chargeable with 
co under Art. 15, Schedule I-B of the 

ctr 

(vi) Whether the document is a simple 
agreement covered by Art. 5 (e) of Sche- 
dule I-B of the Stamp Act and is, as such, 
properly stamped? - 


2. Certain lands described in 
Schedule A of the document in dispute 
were acquired under the provisions of the 
Land Acquisition Act for purposes of the 
Improvement Trust of Chaziabad from 
Darbari Singh Saini, applicant, and certain 
other persons. The Improvement Trust 
entered into an agreement with the appli- 
cant and other owners separately in res- 
pect of the lands acquired and the agree- 
ment with applicant is the subject-matter 
of the reference. The document was des- 
cribed as an agreement and was stamped 
with Rs. 2.25 P. By this agreement the 
Improvement Trust agreed to execute in 
favour of the applicant or his nominees 
deeds of lease in respect of the land des- 
cribed in Schedule B of the document in 
consideration of certain payments of pre- 
mium, development cost and money equi- 
valent to lease rent by the applicant or his 
nominees. The applicant paid to the Im- 
provement Trust a sum of Rs. 69,591.21 
which was described as premium and also 
a sum of Rs. 49,156.10 which was describ- 
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ed as initial deposit being 20 per cent of 
the development charges and promised to 
pay further a sum of Rs. 159,362.42 in 
eight half-yearly instalments representing 


. ten per cent of the development charges 


and also promised to pay a further sum 
of Rs. 732.05 per annum which was des- 
cribed as equivalent of lease land. All 
these amounts were paid or were payable 
to the Improvement Trust. In considera- 
tion of these payments the Improvement 
Trust undertook to execute a deed or deeds 
of lease in respect of one or more of the 
plots in Schedule B for a period of ninety 
years, in favour of the applicant or his 
nominees. Quite a number of similar 
agreements were executed between differ- 
ent parties. The Improvement Trust on 29- 
8-70 sent a pro forma of the draft agree- 
ment similar to the one under reference to 
the Collector Meerut with the request that 
proper stamp duty thereon be assessed. 
The A.D.M. (E) Meerut gave the opinion 
that the agreement was chargeable with 
stamp duty under Art. 5 (c) of the Stamp 
Act and also as an agreement to lease with 
the stamp duty under Art. 85 of Schedule 
I-B of the Act. He requested the Jm- 
provement Trust to supply the particulars 
for the opinion about the quantum of duty 
payable. The Improvement Trust then ob- 
tained the opinion of its counsel and for- 
warded it to the Collector. After consider- 
ing the opinion. the Improvement Trust 
was informed that the documents may be 
treated as a pure agreement and the stamp 
duty chargeable thereon war only Rs. 2.25. 
Similar documents are said to have been 
executed after this opinion, où stamy of 
Rs, 2.25. The document under reference 
is similar in nature to the document the 
draft of which was sent to the Collector, 
but when the document was presented be- 
fore the Sub-Registrar, Ghaziabad, for re- 
gistration, the Inspector of Stamps and 
Registration happened to examine it and 
he being of opinion that the document 
constituted a lease held it to be liable to 
be stamped under Art. 35 (c) of Schedule 
I-B of the U. P. Stamp Amendment Act, 
1962 with stamp duty of Rs. 18,288.75. 
Accordingly the document was impounded 
and action was taken under S. 40 of the 
Stamp Act by the Inspector who is also 
the Collector under the Stamp Act. Be 
sides requiring the deficiency in duty to 
be paid he also imposed a penalty of 
Rs. 100. 


3. Aggrieved by this order, the 
applicant filed a revision under S. 56 (1) 
of the Act to the Chief Controlling Re- 
venue Authority (the Board of Revenue). 
The Board of Revenue was of opinion that 
the document was an agreement to lease 
and was liable to stamp duty under Arti- 
cle 85 (c) of Schedule I-B of the Stamp 
Act. A further contention raised before 
the Board was to the effect that the opin- 
ion expressed by the Collector in similar 
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cases, to the effect that the document was 
a simple agreement covered by Art. 5 {c) 
and liable to be stamped with Rs. 2.25 
only, was a decision which on the principles 
of res judicata and stare decisis affected 
the present document also and the Collec- 
tor was bound by that decision. The Board 
was of opinion that this contention was not 
correct, but since it was of the view that 
important questions of interpretation of the 
provisions of the Stamp Act were involv- 
ed and.were of general importance, it has 
cre to us the aforesaid questions of 
aw. 


4. Learned counsel for the appli- 
cant has contended that the decision given 
by the Collector under Ss. 31/32 of the 
Act was of binding effect and on_ the prin- 
ciples of res judicata and stare decisis the 
Collector could not now demand higher 
stamp duty on the document in question. 
We see no force in this contention. The 
certificate issued under Section 32 when an 
instrument is brought to the Collector 
under Section 31 is in respect of that parti- 
cular document only and cannot operate 
on any other document. Section $1 (1) of 
the Act states: 


“When any instrument, whether exe- 
cuted or not and whether previously stamp- 
ed or not, is brought to the Collector, and 
the person bringing it applies to have the 
opinion of that officer as to the duty (if 
any) with which it is chargeable, and pays 
a fee of such amount (not exceedin 


five 
rupees and not less than fifty paise) as 
the Collector may in each case direct, the 


Collector shall determine the duty (if any) 
with which, in his judgment, the instrument 
is chargeable.” - 

_ Under S. 32 (1) of the Act the Collec- 
tor has to certify by endorsement on that 
very instrument. Sub-section (3) of Sec- 
tion 32 of the Act says: 


“Any instrument upon which an en- 
dorsement has been made under this sec- 
‘tion, shall be deemed to be duly stamped 
or not chargeable with duty, as the case 
may be; and, if chargeable with duty, shall 
be receivable in evidence or otherwise, and 
ney be acted upon and registered as if ‘it 
-had been originally duly stamped......” 


It is thus apparent that a certificate 
issued by the Collector in each case is in 
respect only of the particular instru- 
ment certified and is not meant to be ope- 
rative in respect of instruments of a simi- 


lar nature not brought before him for certi-. 


fication. The opinion of the Collector in 
an earlier case thus cannot debar him 
from giving a different opinian subsequent- 


ly on the pane of stare decisis. It can 
also aot debar him from arriving at a dif- 
ferent conclusion to which he has arrived 


in the present case on the principle of res 
judicata as there was neither a judicial 
determination of the matter by the Collec- 
tor nor the present applicant was a party 


‘is actually executed by the 


A. I. R. 


to the earlier instrument. We accordin iyl 
answer question No. 4 referred to us in the 
negative. 

E The only other question pressed 
by learned counsel for the applicant is 
question No. 1, question No. 2 has not 
been pressed. Question No. 3 does not 
arise at this stage. It would arise only if 
and when the applicant nominates other 
persons for taking the lease and the lease 
Imporvement 
Trust in their favour. We accordingly re- 
turn questions Nos. 2 and 8 unanswered. 

6. Questions 1 and 6 are inter- 
related and, question No. 5 will not arise if 
our answer to question No. 1 is in the 
affirmative. The clauses of the instru- 
ment relevant for the purposes of the re- 
ference are as follows:— 

“And whereas further the second pony 
has expressed its option to obtain lease 
either in his favour or in favour of _ his 


‘nominee (s) in 40% of his acquired land 
‘as developed plotted area. 


. And whereas in pursuance of the said _ 


option the Trust is prepared to give to the 


second party the developed plotted area as 
stated above and more particularly describ- 
ed‘ in Schedule B on the terms hereunder 
mentioned. - i : 

Now, therefore, this agreement incor- 
porating the respective obligations of both 
the parties witmesseth as follows........ į 


“(5) In consideration of the payment 
by the second party of the amount of the 
premium, development cost and money 


“equivalent to lease rent as stated in clause 


4 above and also of its obligations to per- 
form the terms and conditions of this 
agreement, the Trust undertakes to execute 
in favour of any person competent to con- 
tract and nominated by the second party 
a deed of lease in ‘the form enclosed for 
maximum period of 90 years reckoned to 
have commenced from the date of initial 
deposit of development cost by. the second 
party as contemplated above, of one or 
more of the plots in Schedule B in no case 
in area exceeding the proportion which the 
development costs actually paid bear to the 
whole amount thereof as provided in ‘this 
agreement, it beinp clearly understood that 
to the extent such proportion covers only 
a fraction of the same shall be 
ignored, 


“(6) The second party would be bound 
to obtain lease deed|s) in favour of its 
nominee(s) in any case within five years 
from the date of allotment order and in 
case he fails to do so, the Trust may re- 
quire it to have the same executed in his 
own name failing which the Trust ‘ will 
have a right to execute lease deeds in 
favour of any person of its own choice 
and the money obtained as premium under 
that lease by the Trust shall be payable to 
the second party after deducting the ex- 
penses, if any, incurred in executing the 


a plot 
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lease deed and the audit fee paid by the 
Trust over the money received as premium. 


“(7) In case of failure of the second 
party to perform any of the terms and con- 
ditions or covenants provided for in this 
agreement or the failure to pay any money 
as provided herein, the Trust shall be en- 
titled to determine this agreement where- 
after the second party shall forfeit his 
tight to obtain leases in respect of plots 
for which lease deeds have not been exe- 
cuted up to the date of determination 
either in his favour or in favour of his 
nominee(s) without prejudice to the rights, 
however, of second party to settle account 
of moneys payable by or to the Trust upto 
the date of determination. 

“Provided that failure to pay any two 
instalments alone of the development _ cost 
shall not entail the consequence of deter- 
mination of the agreement.” 


The terms extracted above from the 
instrument make it clear that through the 
oe agreement the Improvement Trust 
had undertaken to grant in future a lease 
in favour of the first party or his nominees 
by executing necessary lease deeds and the 
first party had for the purpose of obtain- 


ing that lease paid certain amounts 
by way of premium and rent to the 
Improvement Trust. The lease was to be 


in respect of the plots mentioned in Scher 
dule B to the document. By this docu- 
ment the parties had agreed to obtain a 
lease in respect of an immovable property. 
plainly the document will be an agree- 
ment to let. : 


BA. Learned counsel for the appli- 
cant contended that as there was no pre- 
sent demise of the land, the instrument 
could not be an agreement to let. Conti- 
nuing the contention he urged that as the 
lease was to come into existence only after 
the land had been developed it was an 
agreement of a contingent nature and 
could not amount to an agreement to lease 


for purposes of the Stamp Act. The point 
of contingency in our opinion is hardly 
relevant for determining the nature of the 


present instrument the rights dealt with 
by which are subject to no contingencies. 
What may be dependant on the contingen- 
cies, which are only of the nature of de- 
faults, will be the execution in future of 
actual deeds. If the present agreement 
binds the parties to give on lease the land, 
it would not cease to be an agreement to 
lease merely because of some default of 
a party, lease may not actually be given. 


7. For deciding whether a demise 
either in presenti or in future is an essen- 
tial requisite of an agreement to lease or 
let, a true construction of the provisions of 
the Act relating to payment of stamp duty 
on agreements to lease would be essential 
and for that purpose it would be appro- 
priate to see the historical development 
and the entries in the earlier enactments. 
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The Indian Stamp Act of 1879 defined 
lease in Section 3 (12) as follows: 


“Lease means a lease of immovable 
property and includes also 

a) a patta, 

b} a, kabuliyat or other undertaking 
in writing, not being a counter part of a 
lease, to cultivate, occupy or pay, or deli- 
ver rent for, immovable property, 

(c) any instrument by which tolls of 
any description are let, and 

(d) any writing on application for a 
lease intended to signify that the applica- 
tion is granted.” 


A document of lease was chargeable 
under Art. 31 of Schedule 1 of that Act. 
Art. 4 of Schedule 1 provided for an 
“agreement to lease’ and in the second 
column about stamp duty it was said; “the 
same duty as a lease The provisions 
came up for consideration before a Full 
Bench of the Madras High Court in “A re- 
ference under the Stamp Act” (1894) ILR 17 
Mad 280 (FB). The Court had to con- 
sider an agreement by which there was 
effected no demise and was followed up 
by a separate deed of lease through which 


e eee was actually demised. The 
learned Judge observed: 
“We are of opinion that the docu- 


ment is an agreement for lease and that 
it must be stamped as such under Art. 4. 
notwithstanding fhat another instrument 
was intended to be executed.” 


The Act of 1879 was replaced by the 


Stamp Act of 1899 and was further am- 
ended by the Indian Stamp Amendment 
Act, 1919. Art, 5 in the Schedule con- 


tained an entry: “agreement to lease”, but 
there was a note: “See lease (85)” and 
Art. 85 ran as follows: “Lease including 
an underlease, a sub-lease and an agree- 
ment to let or sublet.” Articles 5 and 35 
continued in the same form except that 
by the U. P. Stamp Amendment Act of 
1962 the maximum fixed by the Proviso 
was enhanced. Article 35, as amended in 
U. P., now runs as follows: 


“Provided that in any case when an 
agreement to lease is stamped with the 
ad valorem stamp required for lease, and 
a lease in pursuance of such agreement is 
subsequently executed the duty on such 
lease shall not exceed two rupees and 
twenty-five paise.” 


Hence although there has been a little 
change in the phraseology, there has been 
no substantive change in the scheme of 
the Act so far as the chargeability of an 
“agreement to lease” to stamp duty was 
concerned. An “agreement to lease” has 
still been subjected to the same stamp 
duty as a lease without its being included 
in the definition of lease. The adoption 
of a similar scheme of provisions relating]. 
to agreements to lease in the new enact- 
ment suggests legislative approval of the 
decision of the Madras High Court in “A 
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reference under the Stamp Act” - (1894) 
ILR 17 Mad 280 (FB) (supra) which was 
decided on March 1, 1894. The provi- 
sions in the Indian Stamp Act now in force 
must, therefore, receive similar interpreta- 
tion. Thus even though an agreement to 
lease may not possess all the characteristics 
of a lease ea 

roperty, it would chargeable to stamp 
uty of the same amount as a lease under 
Art. 85 read with the entry’ about an 
agreement to lease mentioned in Art. 5 of 
the Schedule. 


8. It may be helpful to mark the 
distinction between the meaning assigned 
to “agreement to lease” in the Stamp Act 
and the Registration Act. In’ the Indian 
Registration Act lease has been defined 
not as it is defined in the Stamp Act, but 
as: 

- ‘Lease includes a counterpart, ʻa 
Qabuliat, and an- undertaking to cultivate 
or occupy and an agreement to lease”. 

Under Section 17 (1) (d) of ‘the Registra- 
tion Act, a document creating a lease of 
immovable property from year to year or 
for any term exceeding one year or reserv- 
ing a yearly rent is compulsorily registr- 
able. Section 49 of the same Act provides: 

“No document required by S. 17 or 
by any provision of the Transfer of Pro- 
perty Act, 1882, to be registered shall.... 

(a) affect any immovable property 
comprised therein, or $ 

fp} confer any power to adopt, or 

c) be received as evidence of any 
transaction affecting such property or con- 
ferring such power, unless it has 
been registered.” -o 


Under. the Registration Act, therefore, an 


‘agreement to lease must have the same 
character as a lease and hence if it has 
.|not the effect of transferring property, 
it may not be possible to regard it as an 
“agreement to lease”. -A demise whether 
in the. presenti or in future may thus be 
essential for an agreement to be classed as 
an “agreement to |ease” for being register- 
ed as a léase under the Registration Act, 
but for the purpose of stamp duty it -- is 
not necessary that the agreement ‘to lease’ 
should by its own force transfer property 
or effect demise either in presenti or in 
` future, 


, 9. The proviso added by the U. P. 
Amendment Act of 1962 to Art. 35-(c) in 
Schedule I-B of the Stamp Act also makes 
it clear that the agreement to lease- may 
be something different from the lease it- 
self. If the azreemient to lease by itself 
were necessarily to transfer property or 
effect a demise, there. will be no need for 
a further instrument of lease and the’ pro- 
viso will in‘ all cases be ‘inoperative. An 
“agreement to lease” can, therefore, be an 
agreement which even though binds the 
| (parties to execute in future a lease, may 
not effect the demise by its own force.: 
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may not effect demise of- 
e 


.with the view expressed 


A. LR. 


10. Learned counsel for the api 
cant relied on the case of “In re Indian 
Stamp Act”, AIR 1952 Bom. 199 (SB). It 
was observed in that case ; 
“Now, it is clear that, in 
agreement to lease may effect a present. 
demise or it may not. If it effects a pre- 
sent demise, then an agreement to lease . 
would fall under Art. 35, if it does not 
effect a present demise, then an agreement 
would fall under Art, 5 which deals with 
agreements or memoranda of agreement 
arid would fall under Art. 5 (c) which 
deals with all those cases which are not- 
dealt with under Art. 5 (a) or Art. 5 (b).” 


No reasons have been given by the 
learned Judges, who decided the _ case, for 
holding that the agreement to lease will 
be covered by Art. 5 (c) even though Arti- 
cle 5 itself refers to Art. 35 for imposition 
of duty on an agreement to lease. We 
are respectfully unable to accept the’ view 
expressed in that case as, in our opinion, 
an agreement to lease under Art. 85 does 
not excltide agreements to lease which do 
not effect a demise either in presenti or in 
future but contemplate and bind parties 
to make a lease in future. Moreover, the 

oint did not arise for-decision in that case 
ecause lease pursuant to the agreement 
to lease .had been executed and the only 
uestion was about the payment of stamp 
day on the second document, namely, -the 
lease’ deed. The observation is merely of 
the nature of obiter dictum. Similarly, 
with great respect, we are unable to agree 
by the learned 
Judges in the case -of “In re Maneklal 
Manilal’, AIR 1928 Bom 553, to the effect 
that an agreement to lease must amount 
ta an actual demise. The case proceeded 
on certain presumptions which, in our 
opinion, were not called for. It was’ as- 
sumed that the provisions of the Registra- 


law, an 


-tion Act and the Stamp Act could be read 
together -for interpreting 


the Stamp Act, 
and that “Both under > the Indian Stamp 
Act and the Indian Registration Act an 
‘agreement to lease’ is included in the word 
‘lease’. As already seen, an ‘agreement to 
lease’ is included in the term ‘lease’ in the 
Registration -Act, but it is not so- included 
in the Indian Stamp Act. There ‘is a sepa- 
rate entry in Art. 5 in. Schedule I-B of 
the Stamp Act dealing with an ‘agreement 
to lease’ and reference to Art. 35 is only 
for the purpose of the stamp duty pay- 
able. An-agreement to lease is treated as 
a different eate Rory of instruments . than 
instruments of lease. Hence demise can- 
not be regarded as an essential element of 
an agreement to lease when the matter is 
to be considered with respect to the pro- 
visions of the Indian Stamp Act. 


11.. . In the case of “Gore v. Lloyd”, 


(1844) 12 M &.W 468, dealing with the 
‘matter’ about payment- of stamp duty, Lord 
“Abinger, C. B., observed: i E 
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“The first question is, whether that 
document is a lease, and requires a stamp 
accordingly. There may be many things 
about which the parties may enter in such 
a case into a written agreement, without 
its being a demise, taking it for granted 
that a demise already exists, or will exist.” 


12, Alderson, J. in that very case 
observed: 
“The first question on which we have 


to decide is, whether this memorandum, 
stamped as it was, was properly received in 
evidence as an agreement. The next is, 
whether, upon the proper construction of 
the agreement and the parol evidence to- 
gether, the rent was a forehand rent pay- 
able in September. And the third is, whe- 
ther the Act of executing the warrant of 
attorney was an act of backruptcy. 

“Now, with respect to the first ques- 
tion, the rule which is laid down in all 
the cases is that you must look at the 
whole of the instrument, to judge of the 
intention of the parties as declared by the 
words of it, for the purpose of seeing whe- 
ther it is an agreement or a lease. And, 
looking at the whole of this instrument, it 
appears to me that it was not intended to 
give an immediate right to the party to be 
from that moment, and before the execu- 
tion of any lease, a tenant from a future 
day, but that the true construction of the 
instrument is, an agreement between the 
parties that at a future time one of them 
shall become the tenant, provided certain 
things are intermediately done by the 
landlord or his agent, so as to put the 


premises into a certain state, which the 
agreement describes.” 
We consider that these observations 


lay down the correct state of law and 
when applied to the present case the in- 
strument will be an ‘agreement to let’ with- 
in the meaning of Art. 35 of Schedule I-B 
of the Indian Stamp Act and as such will 
be liable to be stamped with the duty 
prescribed in the second column of Article 
35 in Schedule I-B of the Stamp Act. As 
an agreement to lease it would be cover- 
ed by the latter clause of Art. 5 referrin 
to Art. 35 and not to the earlier part a 
Art. 5 (c) dealing with agreements other 
than agreements to lease. 


13. Our answers to the questions 
referred by the Board of Revenue accord- 


ingly are: 


aarti No. 1: Affirmative. 
. uestion No. 2: Returned unanswer- 
ed. 
: Question No. 3: Returned unanswer- 
ed. 

Question No, 4: Negative. 
i Question No, 5: Returned unanswer- 
ed. 

Question No. 6: Negative. 


Reference answered accordingly. 
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Raja Bahadur Bhagwati Prasad Singh, 
Appellant v. The State of U. P. and others, 
Respondents. 


Special Appeal No. 965 of 1967, D/- 
16-5-1972, against order of S. D, Khare, 
S. J. at Allahabad, D/- 25-8-1967. 


Index Note:— (A) Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1951), S. 6 (b) — Malikana 
allowance paid to Raja of Daiya not being 
a compensatory allowance for acquisition 
of his rights in villages but being only a 
payment by the inferior proprietor to the 
superior proprietor in respect of his pro- 
prietary rights could be determined under 
S. 6 (b). . (Para 7) 

Index Note:— (B) Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1951), S. 6 (b) — Malikana al- 
lowance — When the origin and history of 
the allowance are known the nature of the 
grant must be determined on that basis. 
The word ‘malikang has not a fixed con- 
notation. (X-Ref:—- Words & Phrases — 
Malikana allowance). (Para 8) 


Index Note:— (C) Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1951), S. 6 (b) — The proprie- 
tary rights of Raja of Daiya cannot be said 
to have been extinguished mercly from the 
fact that he was excluded from settlement 
for payment of land revenue. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1989 SC 164 = (1968) 3 SCR 
734, State of Bihar v. Maharaja 
Pratap Singh Bahadur 4, 8 
(1966) S. A. No. 248 of 1964, D/- 
18-5-1966 (All) 7 
AIR 1963 SC 799 = (1982) 3 SCR 
213, State of Uttar Pradesh v. 
Trivikram Narain Singh 5 
eral Writ. P. No. 2838 of 1958 (All) 7 
(1914) (Selected Decision No. 8 of 
1914), Baiju Singh v. Narayan Din 11 
(1909) 6 All Ly 594 = 2 Ind Cas 
421, Bhagwan Das v. Manohar Lal 10 
(1903) (Selected Dicision No. 4 of 
1903), Govind Prasad v. Suraj 
Baksh 


B. N. Asthana, B. P. Singh, Rajesh- 
for Appellant 
Standing Counsel, for Respondents. 
JUDGMENT :— In view of the dif- 
ference of opinion between Satish Chandra, 
J. and J. S. Trivedi, d the following ques- 
tion has been referred for opinion to me:— 
“On the facts and circumstances of 
the case, was the Malikana allowance 
granted to the appellant as compensation 
for acquisition of his proprietary title in 
the 135 villages?” 
2. The circumstances, in which the 
question arises, are as follows:— The appel- 
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lant and his ancestors, the Rajas of Daiya, 
were the Taluqdars of Taluga Daiya in 
Pargana Khairagarh, district Allahabad. It 
appears that, in the beginning of the nine- 
teenth century or at the end of the -eight- 
eenth century, | Pargana Khiragarh fell 
into arrears and was taken over by the 
Raja of Banaras who made it over to one 
Lal Odwant Singh. Lal Dokal Singh son 
of Lal Drigpal Singh, the Raja. of Daye, 
instituted a suit for the declaration of his 
rights and for possession over Taluqa 
Daiya. After about 27 years of litigation, 
by a decree of the King in Council, the 
suit was decreed, as a result of which Lal 
Dokal Singh obtained possession of Taluga 
Daiya in 1837. About this time when Lal 
Dokal Singh obtained possession, ` settle- 
ment proceedings under Regn. VII of 1822, 


as modified by Regulation IX of 1833, 
were going on. The settlement proceedings 
were being conducted by Mr. R. Mont- 


gomery, Officiating Collector, Allahabad. 
He found that, in some of the villages of 
Taluga Daiya, there were inferior proprie- 
tors known as Moquddums whilst, in other 
villages, there were no such inferior pro- 
prietors. In his report dated October 8, 
1838 (Annexure ‘A’ to the counter-affida- 
vit), Mr. Montgomery recommended that, 
in those villages where there were Moqud- 
dams, the settlement for payment of reve- 
nue be made with the oquddams and, 
in the villages where there were no inferior 
proprietors, the settlement for payment of 
revenue be made -with the Rajas. This 
was accepted. Accordingly, in 185 villa- 
ges, some of which lay in the district of 
Mirzapur but were subject to the settle- 
ment proceedings, the settlement for pay- 
ment of revenue was made with the Mo- 
quddams or inferior proprietors and a 
Taluqdari allowance or Malikana was fixed 


for the Raja at 18% of the revenue. The 
Moquddams or inferior proprietors were 
over 


pala to deposit the revenue and 
and above the revenue an amount equal 
to 18% of the revenue in the Government 
treasury. This 18% was paid to the Raja 
as Taluqdari allowance or Malikana. Su 

sequently, the allowance was reduced to 
10% of the revised revenue. A second 
settlement took place in 1876-77 and the 
same arrangement of settlement with the 
Moquddams for payment of revenue and 
for paymon of Taluqdari allowance or 
Malikana to the Raja was continued. The 
payment of the Malikana continued to be 
made till the U. P. Zamindari Abolition 


and Land Reforms Act, 1951, came into 
force. The payment of Malikana was 
stopped by the Government with effect 


from July 1, 1952, on the ground that the 

allowance was in respect of the proprietary 

rights of: the Rajas in the 185 villages and 

it determined under Section 6 (b) of the 
ct. 


3. The main ground, on which the 
stoppage of the payment of Malikana by 
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the State Government is challenged, is that 
the Malikana was paid for the acquisition 
of the rights of the Raja of Daiya in the 
135 villages and, therefore, it was not a 
right in respect of any interest in those 
ne which could be determined under 
Section 6 (b) of the U. P. Zamindari Abo- 
lition and Land Reforms Act. The case 
set up by the State in opposition to this 
is that the proprietary aii of the Raja 
of Daiya were not acquired in the settle- 
ment proceedings and that the Taluqdari 
allowance or the Malikana was payment 
towards dues in respect of the proprietary 
interest of the Raja in the 5 villages. 
The learned Single Judge, before whom 
the writ petition came up for hearing, was 
of the view that the right to Malikana in 
the present case was the right of the supe- 
rior proprietor to receive 10% of the land 
revenue from the inferior proprietor 
through the State and was a right or privi- 
lege in respect of. the land or its land re- 
venue. He accordingly held that this right 
was determined under clause (b) of Section 
6 and dismissed the writ petition. The 
petitioner preferred a speci appeal The 
special appeal was heard by a Bench con- 
sisting of Satish Chandra and Trivedi, JJ. 
Satish Chandra, J. was of the view that 
the appellants case. that the Malikana -al- 
lowance was paid as compensation for ac- 
quiring the Taluqdar’s title was not cor- 
rect. According to him, by making pro- 
vision for the payment of Malikana, the 
Government recognised the right of the 
Raja to receive an allowance from an in- 
ferior proprietor and that the payment was 
seca to the advantage of the ‘Raja by the 
arrangement that the inferior proprietor 
will pay to the State Government and the 
Stator Covarnment will then pay, it to the 
Raja. He was accordingly of the opinion 
that the appeal should Be dismissed. Tri- 
vedi, J. was of opinion that the Malikana 
allowance was paid to the Rajas in lieu of 

rights and, there- 
fore, the allowance dd not determine 
under Section. 6 (b) of the U. P. Zamin- 
dari Abolition and Land Reforms Act. On 
account of this diference of opinion, the 
Bench referred the above mentioned ques- 
tion for opinion to a third Judge. 

4. . Sri Rajeshwari Prasad, learned 
counsel for the appellant, has argued . the 
case before me at length. On his argu- 
ments, the following three questions arise 
for consideration:— 


(i) Whether, in the settlement pro- 
ceedings, thé proprietary rights of the ap- 
pellant’s ancestor were acquired by the 
Government and whether he was given the 
Malikana allowance in lieu of the acquired 
rights; f 

(ii) Whether in view of the decision of 
the Supréme Court in the State of Bihar 
v. Maharaja Pratap Singh Bahadur, AIR 
1969 SC 164, the Malitana allowance in 
the present case cannot but be held to be 
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in lieu of the acquisition or extinction. of 
proprietary rights of the appellant’s ancés- 
tors; and 
(iii) Whether on the settlement being 
made with the inferior proprietor, the pro- 
prietary rights of the superior as 
must necessarily come to an endi 
5. In the Government `of the State 
of Uttar Pradesh v. Kunwar Sri Trivikram 
Narain Singh, AIR 19638 SC 799, ithe 
Supreme Court held that’ an allowance 
anted by the Government to a proprietor 
or the abandonment of his rights in cer- 
tain mahals was not in respect of land or 
its land revenue and could not be extin- 
sued by operation of Section 6 (b) of 
the U. P. Zamindari Abolition and Land 
Reforms Act. In order to bring his case 
within ‘the dictum of the Supreme Court, 
the appellant asserted in paragraphs 5 and 
6 of the writ petition as follows:— 


“5. That 135 villages of Raja of Daiya 
were acquired by Regulation No. 7 of 
1822 of the Bengal Regulations and. in the 
settlement of 1838-39, -the lands of those 
villages were sett] with the resident 
communities of the villages and Raja ceas- 
ed to have any proprietary interest in those 
villages. s 


6. That after the settlement of 1838- 
89, the Raja was granted a Malikana al- 
lowance of Rs. 3,344/4/- per annum from 
the Government for the villages of- the 
Allahabad district and Rs. 414/- per annum 
for the villages of Mirzapur district.” 
The case set u 
by virtue of the settlement: proceedings, 
the proprietary rights of the Raja of Daiya 
were acquired or extinguished and, in lieu 
thereof, a Malikana Allowance was. fixed. 
Settlement proceedings are not concerned 
with the acquisition or extinction of 
rights of the existing proprietors. Such 
proceedings are for the purpose of asses- 


sing land revenue and for engaging with 
proprietors for payment thereof. In such 
proceedings, the existing rights in land are 
ascertained but no new rights are created 


and no old net are extinguished. Bengal 
Regulation VII of 1822 was framed or 
the purpose of taking settlement proceed- 
ings in certain areas. From the long title 
and the preamble to the Regulation it is 
apparent that the object of the Regulation 
was to declare principles for making the 
settlement and to define, settle and record 
the rights and obligations of various classes 
and persons possessing an interest in the 
land. The regulation was not’ concerned 
with the acquisition or extinction of the 
existing rights or titles. It was under this 
regulation that Mr. Montgomery made the 
settlement in Pargana Khairagarh which 
included the Taluga of Daiya. As already 
stated above, he found that, in 135 villa- 
ges of the Taluqa, the Raja was the supe- 
rior proprietor and the Moquddams were 
the inferior proprietors.” Settlement in res- 
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pect of such land was governed by Sec- 
tion X, First Part, of the Regulation. This 
provided: 

- “X. First. OF several parties osses- 
sing separate heritable and transferable 
properties in any parcel of land, or in the 
produce or rent thereof, such properties 
consisting of interests of different kinds, it 
shall be competent to the Governor-Gene- 
ral in Council to determine and direct 
which of such parties shall be admitted to 
engage for-the payment of the Government 
revenue; due provision being made for 
securing the rights of the remaining par- 
ties. It is further hereby declared and 
enacted, that it is and shall be competent 
to the Governor-General in Council, in 
confirming the settlement of any mehaul 
in perpetuity, or for a term of years, to 
determine and prescribe the manner and 
proportion in which the net rent or profit 
arising out of the limitation of the Gov- 
ernment demand shall be distributed among 
the different parties possessing an interest 
in the lands appertaining to such mehaul, 
or in the rent or produce of such lands or 
mehaul.” 

In accordance with this provision, settle- 
ment for the payment of land revenue was 
made with the inferior proprietors or Mo- 
quddams. In the initial report made by 
Mr. Montgomery to the Commissioner on 
October 8, 1938, he has made certain ob- 
servations which are relevant to the pre- 
sent question. He has observed: 


“The principle of making the settle- 
ment with the Moquddums or heads of 











the villages has been recognised in all 
cases, where proprietary communities are 
found to exist; their existence is, I think, 


here found with a right of management 
and occupancy in the different village 
communities, the Rajah being the head or 
Talookdar and as such of course entitled 
to his Talookdari allowance. 

The third class consists of villages in 
which there are no communities and which 
are occupied by common cultivators; these 
I consider should be settled with the 
Rajah as Zamindar as no person can shew 
a better title than he can; whilst the Ist 
and 2nd classes, should, in my opinion, be 
settled directly with the Mocuddums, a 
Talookdary allowance being made to the 
Rajah.” 

In respect of Taluqa Daiya, Mr. 
gomery observed in Paragraph 15: 


“The Talooka is not now in the Rajah’s 
possession, having lately been made over 
to Downkul Singh by a decree of the King 
in Council. 

The same state of things is found 
here as in the other Talookas regarding 
which I would propose exactly the same 
arrangement, giving Downkul Singh the 
Talookdary rights and where there are no 
Mocuddums or the villages are occupied 


Mont- 
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by Guhrwars, making the engagement di- 
rectly with him.” 

The final report was submitted by Mr. 
Montgomery, after the settlement proceed- 
ings were over, on October 1, 1839. In 
paragraphs 31° and 32 he has stated: 

“31. The principle of making the 
settlement with the Mocuddums or village 
communities in all Talookdaree Estates, 
where such a state of things is found to 
exist, has most wisely for the happiness 
of many at the recommendation of sudder 
Board, been recognised by Government. 
The existence of proprietary communities, 
with a right of management and occupan- 
cy, is here found in a more or less perfect 
state, according as the several communities 
had more or Es power or influence to 
withstand the Rajah, he being considered 
the head or Talookdar, and as such of 
course entitled to his Talookdaree allow- 
ance, and nothing more. : f ; 

32. In compliance, therefore, with the 
instructions I received dated 16th of 
October, I proceeded at once to make a 
detailed settlement with the village com- 
munities when they were found to exist, 
excepting however the Guhrwars. or mem- 
ber of the Rajah’s family, who had been 
ermitted by him to hold the villages by 
avour, not by right; in all such cases, as 
also when no communities were in exist- 
ence, the settlement was made with _ the 
Rajah. In Mucuddamee estate an allow- 
ance of 18 per cent has been granted to. 
the Rajah.” 


It is thus clear that the Taluqdari allow- - 
to receive © 


ance which the Raja was entitl 
from the inferior proprietors by virtue of 
his being the superior proprietor was pre- 
served and quantified and its payment was 
secured through the Government Treasury. 
This was done according to the direction in 
Section X that due provision should be 
made for securing the rights of the other 
proprietors with whom the settlement was 
not made. The reports. make it amply 
clear that the proprietary rights of the 
Raja or Taluqdar were not acquired or ex- 
tinguished in the settlement proceedings. 
In fact, since the Taluqa had been restor- 
ed to the Taluqdar only in 1837 by the 
decree of the King in Council, there was 
no occasion so soon thereafter to acquire 
or extinguish his rights. If the proprietary 
rights of the Taluqdar had been acquired 
or extinguished, then there would have 
been no question of payment of any amount 
by the inferior proprietor to the Taluqdar. 
The provision for the making of such a 
payment in the settlement, even though 
the payment was made through the Gov- 
ernment Treasury, is consistent only with 
the continuance of the Taluqdar’s rights 
and not with their extinction. It thus ap- 
ears that, by this settlement, the Taluq- 
te rights of the Raja of Daiya were kept 
was made with 
was 


alive but the settlement 
the-inferior proprietors and provision 
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made for the payment by the inferior pro- 
prietors to the Taluqdar of a sum equal to 
18% of the revenue on account of Taluq- 
dari. rights. o’ 

6. The second settlement was 
made in 1876-77 under the provisions of 
the North-Western Provinces Land Reve- . 
nue Act, 1878 (Act XIX of 1873). Chapter - 
HI of this Act deals with settlement. Sec- 
tion 48 provides that, if the proprietor re- 
fuses to accept the settlement made, then 
he was to be excluded from the settlement 
and the ‘mohal had to be framed out or 
held under direct management. In such 
a case, the person so excluded was entitled 
to an allowance out of the profits of the 
mahal of not less than five or more than 
fifteen per cent onm- the proposed . assess- 
ment. Section 53 provided 

“53. Whenever several persons possess 
separate heritable and transterable proprie- 
tary interests in any’ mahal, such interests 
being of different kinds, the Settlement 
Officer may, under the rules for the time 
being in force, determine 

(a) which of such 
admitted to engage for | 
revenue, due provision being made 
securing the rights of the others, and 

(b) the manner and proportion in 
which the net profits of the mahal shall be 
allotted to the several persons possessing 
separate interests as: aforesaid for the term 
of the settlement.” S i 
In - these settlement proceedings also, the 
settlement for the payment of revenue was 
made with the inferior proprietors and a 
Taluqdari allowance was fixed at 10%. of 
the revenue for payment to the Taluqdar. 
In the final settlement report published 
and printed in 1878, the Settlement Offi- 
cer has described the Raja of Daiya as the 
Taluqdar or superior proprietor of the vil- 
lages settled with the Moqùddams. Para- 
graph 34 of the report, which deals with 


ersons shall be 
e payment of the 
for 


Taluqdars or superior proprietors, reads 
thus:—- 

“The former class has already been 
noticed. It exists but in the trans-Jumna 


paragnas and was the result of Mr. Mont- 
gomery’s’ discovering _ village communities. 
On these he bestowed a proprietary title, 
granting to the taluqdar or superior pro- 
prietor a malikana allowance of 18 per cent 
on the rental assets. This allowance has now 
been reduced by orders of the Board and 
Government to 10% on the revised assess- 
ment, This class of superior proprietors 
contains in this district three men only, the 
Rajas of Manda and Daiya in Khairagarh, 
and Manohar Das, purchaser of the rights 
of Bara Raja in Bara and Arail.” 
the report, it is 
stated in ete h 10: 
“In 581 mahals of the Tan Pan 
parganas there are both superior and infe- 
rior proprietors. The former are three per- 
sons only — viz., the Rajas of Manda and 





ee te ae OS 


_ rights of the Raja of Bara, 
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Daiya and Manohar Das, purchaser of the 
rights of the Raja of Bara. The settlement 
of the land" revenue has been made with 
the inferior proprietors, and the allowance 
payable by them to the superior proprie- 
tors having been fixed at 10% on the revis- 

land revenue and amounting in all to 
Rs. 24,077/-, is paid by them along with 


the revenue into the Government Treasury. ` 


whence it is disbursed to the superior pro- 
prietors.” om 3 : 

The reports relating to the second settle- 
ment ak show that, in respect of the 185 
villages of Taluga Daiya which were settl- 


ed with the inferior hate eat the Raja of. 
e 


Daiya continued to the superior pro- 
prietor. The amount of 10% of the land 
revenue, which was paid by the inferior 
proprietors, was in respect of the rights of 
the Raja as superior. proprietor. The pro- 


seeding of this settlement also do not sup-- 


port the appellant’s case that the rights of 
the Rafa of Daiya in the 185 villages set- 
tled with the inferior proprietors were ac- 
uired or extinguished. On the other hand; 
they. show that the rights of the superior 
proprietors: were kept intact and the infe- 
ee arn were required to pay a sum 
eq to 10% of the land revenue to the 
superior proprietors 
ment Treasury. 


7. The case of the Pofa of Bara, 
which was identical to that of the appel- 
lant, came up for consideration before this 
Court in a writ petition filed by Lalji Tan- 
dön son of Manohar Das, purc 
The Malikana 
allowance: payable to the Raja of Bara had 
been transferred to` Manohar Das and was 
inherited by Lalji Tandon. .This allowance 
was also stopped by the State Government 
under Section 6 (b) of the U. P. Zamindari 
Abolition & Land Reforms Act. He filed 
Writ Petition No. 2838 of. 1958 in this 
Court. The writ petition was allowed by 
a learned Single Judge but an appeal by 
the State Government (Special Appeal No. 
248 of 1964) was dismissed by a Division 
Bench: by its judgment dated May 18, 1966. 
The Division Bench observed: - 


“Tt is also clear from this .document 
that the payment that the Raja was receiv- 
ing as Malikana either in respect of macud- 
dumi villages or in respect of those of which 
he ‘was the sole’ popunio was in the nature 
of his share in the assets of the villages and 
in recognition’ of his- superior 
rights. 

These paragraphs clearly show that the 
malikana was the ‘taluqdari allowance’ 
(superior Poe allowance), was con- 
nected with some villages, was xed during 
settlement operations (fiscal, i.e. relatin 
to the fixation of Jama or land revenue) an 
was not in the nature of pension or com- 
pensatory grant. - 
© E i clearly shows that the Govern- 
ment was only an agency through which 
the malikana was paid-to Manohar Das -but 
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through the Govern- 


proprietary 
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the actual payment was made by the infe- 
rior. proprietors.” 


-The conclusion of the Bench ‘was that the 


rights of the Raja were not acquired and 
that the Malikana was paid by the inferior 
proprietor fo the superior proprietor in res- 
ect of his. superior propriety rights. The 
Aeon of- the Division Bench is fully ap- 
plicable to the present case and negatives 
the appellant’s case of the allowance being 
a compensatory allowance for the acquisi- 
tion of the rights of the Raja of Daiya in 
the 185 villages. 


8. The second question is whether 
the word ‘Malikana’ has “acquired a fixed 
meaning of an allowance in lieu of acqui- 
sition of proprietary rights and whether, for 
that reason, the origin of the allowance must 
be ignored. .In AIR 1969 SC 164 (supra), 
on which the appellant places reliance the 
Supreme Court held: > . : 

“The proprietors of the Gidhaur estate 
in Bihar are in receipt of a permanent mali- 
kana for overa century. The origin of this 
malikana allowance is not known. From 
time immemorial it has been ona in 
Bihar to paya -permanent malikana allow- 
ance to ex-proprietors in lieu -of their lost 
proprietary right. Phillips - in his Law 
Relating to the Land Tenures of Lower Ben- 
gal; pp. 144, 147, 269, said that the pro- 
prietors of the soil in Bihar universally 
claimed and possessed a right of malikana 
and he endeavoured in vain to trace its ori- 
gin in Bihar. The malikana right of the 
excluded proprietors in Bihar was acknow- 
ledged in the Regulations passed on August 
8, 1788. At the time of Permanent Settle- 
ment, the new grantees were forced to ac- 
knowledge this right (see Baden-Powell, 
Land-Systems of British India, Vol. I pp. 
516, 517). The Bihar Board of Revenue 
Misc. Rules, 1989, Article 342 p. 166 divi- 
des malikana into two classes. Malikana of 
the first class is for a term of years only, 
that is, dume the currency of a settlement. 
Malikana of the second class is permanent. 
It states that ‘the Bihar malikana falls under 
this class and is a compensation permanent- 
ly granted- to the proprietors...... It is of 
a pensionary nature and does not depend 
upon collections. The permanent malikana 
is payable at the treasury ‘on April 1' and 
October 1, every year _ on presentation of 
pay orders issued by the Collector accom- 
pained - bya life certificate of the recipient. 


There can be no doubt that the mali- 
kana payable to the proprietors of the 
Gidhaur Estate. is a. permanent grant of 
monéy in lieu of their proprietary rights in 
lands originally held by hen: The pro- 
prietors retained certain. estates. On the 
publication of the notification under Sec- 
tion 3 of the Bihar Land Reforms Act, 
1950; the interest of the. Maharaja in those 
estates was extinguished. But the malikana 
payable to him is not an interest in those 
estates and did not cease on the issue of the 
notification.” i 
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This decision can be of no help to the ap- 
pellant. In that case, the malikana was a 
permanent grant and such a grant in Bihar 
was only in lieu of the lost proprietary 
rights. The position in the North-Western 
Provinces, which subsequently became the 
United Provinces, was quite different. There 
is nothing to show that, in U. P. also, the 
word “Malikana’ had acquired the same 
meaning. In the Land-Systems of British 
India by Baden-Powell, Vol. J, Malikana is 
dealt with at page 516. It is stated there: 


“This term so often occurs in Bengal 
(and indeed in all revenue literature) that I 
may take this opportunity to explain it. 


The revenue responsibility being on the 
land, Government is entitled to exclude the 
-proprietor who refuses what the authorities 
deem a reasonable assessment; but in such 
cases it grants a ‘malikana’, or ex-proprietary 
allowance, to support the recusant during 
the period of his exclusion. ‘This is not less 
than five or more than ten per cent on the 
revenue. 


But the term malikana has also a wider 
application: it refers to any portion of the 
produce, or payment made in acknowledg- 
ment of a proprietary, or more commo A 
an ex-proprietary, right or title. It is well 
illustrated in Bihar; there the villages ap- 
pear in many cases to have come under 
the landlord class of men who were lea- 
ders of troops and minor chiefs, or cadets 


of noble families, who so often, as we have - 


already seen, established themselves as land- 
lords over single villages and small estates. 
Small owners of this class cannot make 
terms with later conquerors, as large estate- 
holders can; and it came to pass that, under 
the Muhammadan rule, such petty land- 
holders were displaced either by Muham- 
madan jagirdars, who got grants over their 
heads, so to speak, or by other minor gran- 
tees dakthirajdars): further, under our own 
earlier revenue system, the country was 
farmed to outsiders, and in the end the new- 
comers had got so firmly fixed that the 
Permanent Settlement was made with them. 
But such is the force of custom, that the 
new grantees, and farmers, were always 
obliged to recognise the older ousted pro- 
prietors uy memg them a ‘malikang’ allow- 
ance, en our Government resumed a 
number of the lakhiraj estates and assessed 
them to revenue and settled with the pre- 
sent holders, the estate was often charged 
with paying the ‘malikana’ to the ousted pro- 
prietor.”” 

From this it appears that the word ‘Mali- 
kana’ did not have the same meaning every- 
where and it was used also in the sense of 
an allowance payable to the superior pro- 
prietor. In the Supreme Court case itself, 
in dealing with the Malikana allowance 
under Bengal Regulation VII of 1822 and 
the North-Western Provinces Land Revenue 
an 1873, it was observed by the Supreme 

Ourt: 
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“The malikana was for a term of: years“ 
when the proprietors were dispossessed 
from management temporarily. © It was’ a 
permanent grant when the proprietor’s rights 
n their lands were apple extinguish- 
ed. 
The Malikana allowance in the present case 
was of the first kind. Both under Bengal 
Regulation VII of 1822 and the North-Wes- 
tern Provinces Land Revenue Act, 1873, 
the settlement of land revenue with the in- 
ferior proprietors was for a temporary pe- 
riod till the next settlement was made. It 
was certainly not a permanent grant in lieu 
of- the extinction of the rights of the pro- 
prietor. Therefore, in my opinion, even 
though the allowance fixed under the two 
settlements for payment to the superior pro- 
prietor was called a Malikana agen. it 
is not possible to hold that it was in lieu 
of the extinction of the proprietary rights 
of the Taluqdar or Raja. Even if it could 
be held that the word ‘Malikana’ had ac- 
quite a fixed meaning of an allowance paid 
or acquisition of proprietary rights, the use 
of the word ‘Malikana’ in the present case 
would not be conclusive, If the origin of 
the allowance is known, then the nomencla- 
ture given to the allowance is immaterial. 
The nature of the allowance must, in such 
a case, be gathered from its origin and bis- 
tory. In the case before the Supreme Court 
the origin and history of the allowance 
were not known and, therefore, since a per- 
manent Malikana had always been in lieu of 
acquisition of proprietary rights, the perma- 
nent Malikana given to the Maharaja was 
also held to be of the same nature. Once 


.the origin and history of the allowance are 


known, they cannot be ignored and the 
question as to the nature of the grant must 
be determined on that basis. 


9. The third question is whether, 
merely on account of the Raja of Daiya be- 
ing excluded from settlement, his proprie- 
tary rights must be deemed to have been 
extinguished. The earlier settlement was 
made under Bengal Regulation VII of 1822. 
Section X, First Part, clearly provided that 
the settlement may be made with the infe- 
rior proprietor, keeping intact the right of 
the superior proprietor to receive his dues 
from the inferior proprietor. Therefore, 
under Bengal Regulation VII of 1822, even 
though the settlement was made with the 
inferior proprietor, it did not extinguish the 
rights of the superior proprietor. The second 
settlement was made under the North-Wes- 
tern Provinces Land Revenue Act, 1873. 
Under Section 53 of this Act also, the posi- 
tion was identical. If a settlement was made 
with inferior proprietor, then due provision 
had to be made for securing the rights of 
the superior proprietor, This is exactly 
what was done in the settlement, the settle- 
ment being made with the Moquddums and 
provision was made for the payment of a 
Taluqdari allowance or a Malikana allow- 


ance by the inferior proprietor to the supe- 





riot proprietor. This Act also kept alive 
the superior proprietary rights, even though 
the settlement was made with the inferior 
proprietor. Therefore, in both the settle- 
ments, the rights of the superior proprietor 


were specifically kept alive. 


10. Learned Counsel for the appel- 
‘lant relied upon the decision of a Single 
Judge of this Court in Bhagwan Das v. 
Manohar Lal, (1909) 6 All LJ 524. It was 
held in this case that, where a person did 
not refuse settlement under the North-Wes- 
tem Provinces Land Revenue Act, 1873, 


but was excluded therefrom and allowed a- 


Malikana allowance in recognition of the 
proprietary rights which he had originally 

ssessed, his proprietary rights were there- 
y lost and he became the ex-proprietary 
tenant of the sir land which he had held 
as peer An examination of the facts 
of this case reveals that one Data Ram was 
a Zamindar having four shares out of 100 
shares in the village. In the earlier settle- 
ment, Data Ram had refused to accept 
the assessment offered by the Settle- 
ment Officer and accordingly settlement was 
made with the assignees of the Government 
revenue who .were called Muafidars, Data 
Ram and other persons similarly circums- 
tanced were allowed a Malikana allowance 
and were permitted to continue to -hold 
possession of. their sir land. In the settle- 
ment of 1874-75, Data Ram and others 
asked that settlement be made with them. 
The Settlement Officer, by an order dated 
October 1, 1875, refused to grant the ap- 
plication on the ground that Data Ram 
and others were not entitled to the settle- 
ment but only to be paid a Malikana allow- 
ance, The learned Single Judge found 
that Data Ram and others could not be 
excluded from settlement under the 1873 
Act since they had not: refused to accept 
the settlement. It was apparently on account 
of this illegal exclusion of Data Ram and 
others from the settlement that it was held 


that Data Ram and others lost their proprie-- 
tary rights and, therefore, the Malikana al- 
lowance was in respect of the- lost proprietary: 


rights. That was not a case which was gov- 
erned by S. 58 of the 1873 Act. The exclu- 
sion of the Raja or Talukdar from the set- 
tlement under Section 58 of the 1878 Act 
could not and did not result in the extine- 
tion of the proprietary rights, as this section 
specifically kept alive the rights of such pro- 
rietors and provided for a due provision 
Reine made for securing their rights. Bhag- 
wan Das’s case, therefore, does not support 
the appellant’s contention. 

Il. Learned Counsel then relied on 
two decisions of the Board of Revenue: The 
first is Munshi Govind Prasad v. Suraj 
Baksh (Selected Decision No. 4 of 1903). 
This case arose in Avadh and was covered 
By the Oudh Revenue Law. It was observ- 
ed in this case: 

“An under-proprietor is just as much 
the owner of his land as a proprietor with- 
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out the affix. He can deal with the like 
any other proprietor ~ and his interest is 
heritable and transferable, The point of dis- 
Pae oi in Oudh nerne ar is that e 
word ‘proprietor’ signifies the proprietor (or 
part proprietor) ae mahal Patitled to 
engage directly with Government for the 
land revenue. An under-proprietor is the 
owner of land within a mahal who does 
not engage directly with Government but 
pays his assessment to the proprietor of the 
mahal.” 
I do not see how these observations at all 
help the appellant. Possibly, in Avadh, a 
settlement could not be made with an under- 
pope But the pion here under the 
egulation and the 1878 Act is quite dif- 
ferent. The second case is Baiju Singh v. 
Narayan Din (Selected Decision No. 8 of 
1914). This case was also under the Oudh 
Rent Act. The question, which arose for 
consideratiow in this case, was whether a 
‘plot proprietor’ was an under-proprietor 
within the meaning of the Oudh Rent Act. 
It was held that such. a person, who paid 
revenue to the lambardar, was not an under- 
proprietor. It was observed: 

“The test is not whether Government 

Revenue is paid direct, but whether the 
right to engage for its payment exists.” 
It was held that a plot proprietor had a 
right to engage for the payment of revenue 
with the Government. ‘This case also turn- 
ed upon the provisions of the Oudh Rent 
Act and can be of no help to the appellant. 
Therefore, from the mere fact that the 
settlement for payment of land revenue has 
not been made with the Taluqdar or Raja of 
Daiya, it does not follow that the proprietary 
rights of the Taluqdar or Raja were extin- 
guished, - 

12. I accordingly answer the ques- 
tion’ referred as follows:— 

- “On the facts and circumstances of this 
case, the Malikana allowance granted to the 
appellant was not by way of compensation 
for acquisition of his proprietary title in the 
185 villages.” 

18. Let the case be now laid be- 
fore the Bench concerned with my opinion. 

Order accordingly. 
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pa Succession Act (1925), Sec, 38) — 
-Ref: Hindu Marriage Act (1955), Sec. 17) 


-— (X-Ref: Special Marriage Act (1954), Sec- 
tion 44). : - (Paras 5 and 6) 
Brief Note: — Where a man who is 


married in’ accordance with the provisions 
of the Special Marriage Act (1872), gets 
‘married second time in accordance with 


Hindu rites during lifetime of the first wife. 


the second marriage does not become void 
or illegal though the man might be pro- 
secuted under Sections 494 and 495 of the 
Penal Code. Consequently, on death of the 
man, his property 
widows on his lineal descendants. The Spe- 
‘cial Marriage’ Act (1872) does noť provide 
that the wife who is married under the pro- 
visicas of the Act shall only be regarded on 
death of the husband as widow for purpo- 
ses of inheritance. Hence the term ‘widow 
in Section 33 of the Succession Act would 
also include both the widows. (Section 16 
compared with. Section 15 of the Act, Sec- 
tion 44 of the ‘Special Marriage Act (1954) 
and Section 17 of the Hindu Marriage Act 
A955) ). -` (Paras 5 and 6) 
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: JUDGMENT:— This 
ee arising out of a suit for possession 
and recovery of damages from the defen- 
dants. The plaintiffs‘ alleged that the-house 
in suit was owned by her husband M. P. 
Chatterji. The marriage of the plaintiff 
No. 1 with M. P. Chatterji was performed 
under the provisions of the Special Mar- 
riage Act, 1872 and out of this wedlock the 
plaintiffs Nos, 2 to 4 were born. Subse- 
quently M. P! Chatterji_ developed illicit 
connections with the defendant No.. 1 and 
both of them started living in a separate 
house. The defendants Nos. 2 to 6-are the 
sons of the defendant No. 1. The plaintiff 
contended that the defendant No. 1 was not 
legally married. with M. P. Chatterji and 
M. P. Chatterji.died in the year 1959 and 
the plaintiffs. claimed themselves to be -his 
heirs and legal representatives. The, defen- 
dants -reside on the first floor of the house 
which was purchased by M. P. Chatterji 
and the plaintiffs have sought for their evic- 
tion therefrom. i . 


Paras 
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devolves on both the, 


is a plaintifs - 


A. LR. 

2. The suit was contested by ‘the 
defendants. They alleged that plaintiff 
No. 1 was a legally wedded wife of late 


M. P. Chatterji, On the other hand, the de- 
fendant No. 1 was not (sic) his legally wed- 
ded wife and as such the defendants being 
the heirs and legal -representatives of M. P. 
Chatterji have right, title and interest in 
his property including the house in suit. 
Consequently, it was near that the plain- 
tiffs were not entitled to seek the eviction 
of the defendants. They also pleaded that 
a settlement ‘had taken place between the 
parties to the suit and in that view of the 
noe as well the suit was not maintain- 
able. 


8. The trial Court, on a considera- 
tion of the evidence, found that the plain- 
tif No. .1 was married to M. P. Chatterji 
and that marriage was performed under the 
provisions of Special Marriage Act, 1872 and 
that the plaintiffs Nos. 2 to 4 are.the sons 
and daughters of late M. P. Chatterji. The 
trial Court also held that the defendant 
No. 1 was also married to M. P. Chatterji 
according to Hindu rites and her marriage 
was valid. - Consequently it was held that 
defendants Nos. 2.to 6 are the legitimate 
sons and daughters of M. P.-Chatterjee. It 
was however, held that no settlement be- 
tween the parties, as pleaded in the written 
statement, took place between the parties. 
At the same time it was held that the de- 
fendants had share in the house in dispute 
and that plaintiffs were not entitled’ to any 
damages or to the relief of ejectment as 
both the parties to the suit were co-owners. 
The. suit was accordingly dismissed, The 
plaintiffs thereupon filed an appeal. ‘The ap- 
pellate Court below concurring with the 
pangs recorded by the trial Court dis- 
missed the appeal. The plaintiffs have now 
come to this Court in second appeal. 


' 4. ` The learned Counsel for the 
pa a contended that the marriage of M. 
. Chatterji with the plaintif No. 1 having 
been’ performed. under ‘the provisions of the 
Special Marriage Act 1872. M. P. Chatterji 
was prohibite from marrying the defen- 
dant No. 1 during the lifetime of his first 
wife, namely, the plaintiff No. 1, in view 
of Section 16 of the ‘Special Marriage Act. 
He argued that under Section 16 of the 
said Act a person marrying under this Act. 
who during the lifetime of his wife; con- 
tracts another- marriage was subject to the 
penalties provided in Sections 494 and 495 
of the Indian Penal Code for the offence of 
marrying: again during the lifetime of his 
wife. As M. P. Chatterji married the de- 
fendant No. 1 during the lifetime of the 
plaintiff No. 1 he committed an offence 
under Section 16 of the Act. The act of 
marrying being an offence was thus prohi- 
bited- by law and as such the marriage of 
M. P. Chatterji with Smt. Kamla Banerji was 
void. It was argued on behalf of the appel- 
lants that an` act which is an offence is ille- 
gal and prohibited by law, The act of mar- 
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rying again during the lifetime of the plain- 
tif No. 1 being an offence was illegal and 
unlawful and as such the marriage of M. P. 
Chatterji with Smt. Kamla Banerji was void. 
She therefore, was not entitled to inherit 
the properties left by M. P. Chatterji. I find 
no force in this contention, Section 16 of the 
Special Marriage Act of 1872 is as follows:— 


“Every person married under this Act 
who during the lifetime of his or her wife 
or husband, contracts any other marriage, 
shall be subject to the penalties provided in 
Sections 494 and 495 of the Indian Penal 
Code for the offence of marrying again 
during the lifetime of a husband or wife, 
whatever may be the religion which he or 
she professed at the time of such second 
marriage. 


5. The ee are the ingredi- 
tents of Section 16 of the Act: (1) the first 
marriage of a person must have been per- 
formed under the ‘provisions of the Special 
Marriage Act; (2) during the lifetime of his 
wife that person contracts another marriage; 
(3) by contracting another marriage he 
commits an offence; and S he thereby sub- 
jects himself to the penalties provided in 
Sections 494 and 495 of the Indian Penal 
Code. The first three ingredients mention- 
ed above must exist in order to attract the 
provisions of Section 16 of the Act.’ The 
second marriage, must have ‘been’ perform- 
ed during the lifetime of the first wife and 
that second marriage must be a valid mar- 
riage. If the second marriage is not a valid 
marriage the person concerned cannot be 
deemed to have committed an offence under 
Section 16 of the Act. The offence is pro- 
vided in Section 16 whereas the penalties to 
which the person concerned would be sub- 
ject are those which are provided in Sec- 
tions 494 and 495 of the Indian Penal Code. 
The clause ‘contracts any other marriage’ 
obviously means contracts any other valid 
marriage. If the second marriage was not 
valid it would be no marriage in the eye 
of law and in that event it cannot be said 
‘that the person concerned had contracted 
another marriage during the lifetime of his 
first wife. A marriage of a Hindu to be 
valid must be performed in accordance 
with Hindu rites and the Hindu law ap- 
plicable to the parties concerned at the_re- 
levant time. In the instant case both the 
Courts below have found that the first 
marriage of M. P. Chatterji with the plain- 
tiff No. 1 was solemnised ‘under the provi- 
sions of the Special Marriage Act. The 
Courts below also found that during the 
lifetime of the plaintiff No. 1, M.-P. Chat- 
terji again married Smt. Kamala Banerji the 
defendant No. 1, and that second marriage 
was performed according to Hindu rites. 
The defendant No. 1 and M. P. Chatterji 
thereafter lived together as husband and 
wife and the defendants Nos. 2 to 6 were 
born out of that wedlock. The marriage of 
Smt. Kamla Banerji with M. P. Chatterji 
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having been performed in accordance with 
Hindu rites was valid. 


The learned Counsel for the appellants 
urged that as M. P. Chatterji contracted an- 
other marriage during the lifetime of 
plaintiff No. 1, thé second marriage was 
void as it was prohibited by Section 16 of 
the Act. This contention ignores a very 
important aspect. It is nowhere provided 
in Section 16 of the Act that the second 
marriage contracted during the lifetime of 
the first wife is void. In this connection 
it would be worthwhile to notice the pro- 
visions of Section 15 of the Act-which sti- 
pulate that every person who being at the 
time married, procures a marriage of him- 
self to be solemnised under this Act shall 
be deemed to have committed an offence 
under Section 494 or Section 495 of the 
Indian Penal Code, as the case may be, and 
the marriage so solemnised is void. Thus 
not only a penalty on married person mar- 
tying again under the Act was provided by 
Section 15 but the marriage so solemnised 
was declared void by the statute. Section 16 
does not declare specifically that the second 
marriage contracted by the person who is 
already married under the Act shall be void 
if that second marriage was contracted du- 
ring the lifetime of his first wife. It is 
also significant to note that under Sec. 15 
of the Act it is provided that the person 
concerned shall be deemed to have com- 
mitted an offence under Section 494 or Sec- 
tion 495 of the Indian Penal Code. It means 
that a person who procures a marriage of 
himself to be solemnised under the Act 
though he was already married would com- 
mit an offence under S. 494 or S. 495 of 
the Indian Penal Code and shall be liablel 
to be prosecuted for the same. However, 
Section 16 does not provide that the per- 
son who marries SEEE i time during the life- 
time of his first wife shall be deemed to 
have committed an offence under Sec, 494 
or Section 495 of the Indian Penal Code. 
If he does so he would be committing an 
offence of marrying again under Section 16 
of the Act, itself. The penalty to be im- 
posed on him would be that which is pro- 
vided in Sections 494 and 495 of the Indian 
Penal Code. The act of marrying again 
during the lifetime of the first wife is made 
an offence under Section 16 of the Act 
under Section: 494 the second marriage 
must be void by reason of the law-appli- 
cable to the person violating the provisions 
of Section 494, Section 495 of the Indian 
Penal Code provides a higher penalty when 
the fact of first marriage is concealed from 
the person with whom the subsequent mar- 
riage is contracted. A Hindu marriage is 
not a contract but a sacrament. If becomes 
complete and binding the moment it is per- 
formed and solemnised in accordance with 
the customary rites and ceremonies of either 
party thereto. Section 16 as pointed out 
earlier, does not declare the second mar- 
riage void if it was performed during the 
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lifetime of the first wife, who was married 
to the person concerned under the provi- 
sions of the Special Marriage Act. 


In this connection reference may also 
be made to Section 44 of Special Marriage 
Act, 1954 and Section 17 of the Hindu Mar- 
riage Act, 1955. Section 17 of the Hindu 
Marriage Act provides that any marriage 
between two Hindus soleninised after the 
commencement of that Act is void if at the 
date of such marriage either party had a 
husband or wife living and the provisions 
of Sections 494 and 495 of the Indian Penal 
Code shall apply accordingly. Similarly 
Section 44 of Special Marriage Act, 1954 
also stipulates that if a person already mar- 
tied under the provisions of the Special 
Marriage Act, 1954 contracts any other 
marong during the lifetime of his first 
wife shall be subject to the penalties provid- 
ed in Sections 494 and 495 of the Indian 
Penal Code and the subsequent marriage 
shall be void. No such provisions declaring 
the subsequent marriage void is however, 
to be found in Section 16 of the Special 
Marriage Act of 1872, In the absence of 
a such provision the second marriage va- 
lidly performed and solemnised cannot be 
held to be void. The marriage of M. P. 
Chatterji with Smt. Kamla Banerji, having 
been performed in accordance with Hindu 
rites and the law prevalent amongst them 
did not become void because of the fact 
that it was solemnised during the lifetime 
of the plaintiff No. 1. Sri M. P. Chatterji 
by marrying the defendant No. 1 during the 
lifetime of the plaintiff No. I might have 
committed an offence and might have been 
prosecuted for the same under Section 18 
of the Act but that is quite a different mat- 
ter. The learned Counsel for the appellant 
referred to the various decisions, namely, 
90 ER 750, (1833) 181 ER 846, 150 ER 
717, (1857) 10 ER o 1326, AIR 1959 
SC 781; AIR 1930 All 1 (FB) and AIR 1946 
Mad 446 to substantiate his contention that 
an act which is an` offence is illegal and pro- 
hibited by law, There is no dispute about 
the principles laid down in those decisions. 
The act of Sri M. P. Chatterji, marryin 
second time during the lifetime of plainti 
No. 1 might have been an offence under 
Section 16 of the Act and he might have 
been prosecuted for the same but from this 
it does not follow that the second marriage 
with the defendant No. 1, which was valid 
having been performed according to the 
customary Hindu rites became void. Sec- 
tion 16 of the Act did not declare such sub- 
sequent marriage void. f 





6. . The learned Counsel then argu- 
ed that as the marriage of M. P. Chatterji 
with the plaintif No, 1 was performed 
under the provisions of Special Marriage Act, 
1872 the succession to his property would 
be governed by the provisions oF the Indian 
Succession Act and the plaintiffs alone would 
be entitled tq succeed to his properties. He 
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contended that defendant No. 1 would not 
be included within the term ‘widow’ as 
mentioned in the Indian Succession Act. He 
also contended that as the marriage of de- 
fendant No. 1 was void, she could not be 
held to be a widow of M. P. Chatterji. I do 
not find any substance in these contentions. 
The marriage of M. P. Chatterji with defen- 
dant No. 1 was valid and not void. He 
died intestate on 2nd October, 1959. Both 
the plaintiff No. 1 and the defendant No. 1 
are his widows. In view of the provisions of 
Section 24 of the Special Marriage Act, 
1872, the succession to his property would 
be regulated by the Indian Succession Act. 
As he had left behind lineal descendants 
as well the provisions of Section 33 of the 
Indian Succession Act would be attracted. 
The Special Marriage Act, 1872 does not 
declare the second marriage of a person con- 
tracted during the lifetime of his first wife 
as void, nor does it provide that the lady 
whose marriage was solemnised under the 
provisions of the Special Marriage Act, 
1872 alone would be regarded as ‘widow’ 
for the purposes of inheritance. No such 
exception is provided even in the Indian 
Succession Act. That being so, the term 
‘widow’ in Section 33 of the Indian Suc- 
cession Act should include ‘widows’ as the 
singular should include the plural. Conse- 
quently the property of Sri M. P. Chat- 
terji devolved on the plaintiff No. 1, defen- 
dant No. 1 and his lineal descendants. The 
defendants cannot, therefore, be evicted 
from the house in suit as trespassers nor 
can they be held liable to pay damages. 
The suit for their ejectment and recove 
of damages was therefore rightly dismissed. 
No other point was urged. 


7. In the circumstances the appeal 
fails and is accordingly dismissed. How- 
ever, in view of the peculiar circumstan- 
ces of the case the parties shall bear their 
own costs of this appeal. 

Appeal dismissed. 
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Mohd. Ilyas, Petitioner v. District 
Judge, Budaun, and others, Opposite Par- 
ties. 

Civil Misc. Writ No. 4089 of 1972, 
D/- 18-5-1972. 


Index Note: — (A) U. P. Municipalities 
Act (2 of 1916), Sections 20 and 23 — The 
Election Tribunal can allow amendment of 
the election petition under Order 6, Rule 17, 
Civil P. C. for giving further material facts 
in support of the grounds already taken 
though no new ground can be added after 
the limitation provided in Section 20. AIR 
1957 SC 444 and 1956 All LJ 189 and AIR 
1956 All 715, Rel. on, (Paras 4, 5, 7) 
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1956 All LJ 189, Amirullah v. L, P. 
Nigam 
S. K. Tewari and V. S. Saxena, for Ap- 
plicant; S. C., for Respondent. 


K. N. SINGH, J.:— The petitioner and 
respondents Nos. 2 to 7 contested the elec- 
tion of the Municipal Board, Budaun, held 
in May, 1971 from Ward No. 6 which was 
a double-member constituency. Petitioner 
Mohd. Ilyas and respondent No. 8, Tribeni 
Sahai, were declared elected. Respondent 
No. 2, Kunwar Bahadur, filed an election 
petition before the District Judge, Budaun, 
challenging the election of the petitioner 
on several grounds. ‘The petitioner filed a 
written statement and raised certain objec- 
tions about the vagueness of the pleadings. 
Respondent No. 2 the election petitioner 
thereupon filed an amendment application 
for amending the election petition. |The 
District Judge, Budaun, who constituted the 
Election Tribunal allowed the amendments 
sought for by respondent No. 2 by his order 
dated 17th April, 1972. The petitioner has 
challenged the legality of the order of the 
Election Tribunal by means of the present 
petition under Aice 226 of the Constitu- 
tion. : 


2. Sri S. N. Misra, learned Counsel 
for the petitioner has firstly urged that 
under the provisions of the U. P. Municipa- 
lities Act, 1916, the Election Tribunal had 
no power or jurisdiction to allow amend- 
ment of the eea petition. The impugn- 
ed order of the Election Tribunal, accord- 
ing to the learned Counsel has been passed 
in excess of its jurisdiction, 


3. We do not find any merit in this 
contention. Section 19 of the U. P. Muni- 
cipalities Act (hereinafter referred tc, as ‘the 
Act’) lays down that the election of ‘any per- 
son elected as a member of the Municipal 
Board may be questioned by an_ election 
petition on the grounds mentioned therein 
which include the ground of corrupt prac- 
tice, improper rejection or admission of 
votes and disqualification of the elected 
candidate. Section 20 provides for the form 
and presentation of the election petition. 
According to this section an election peti- 
tion is required to be presented within thirty 
days after the date on which the result of 
the election is announced by the Returnin 
Officer. The election petitioner is requir 
to specify the ground or grounds on which 
the election of the returned candidate is 
questioned and the petition should contain 
a concise statement of the material facts 
on which the election petitioner relies and 
it should further set forth full particulars of 
any corrupt practice which the election 
petitioner may allege including as full a 








the provisions contained in the Code of 
Civil Procedure. Section 22 provides that 
an election petition not complying with the 
rovisions of Section 20 shall be rejected 
y the Tribunal. Section 23 lays down the 
procedure which is to be followed by the 
Election Tribunal for the trial of the peti- 
tion. The procedure provided in the Civil 
Procedure Code in regard ‘to the trial of 
the suits is made applicable in so far as it 
is not inconsistent with the provisions of 
the Act or any rule made thereunder, Sec- 
tion 24 of the Act prescribes the powers of 
the Election Tribunal according to which 
the Election Tribunal shall have the same 
powers and privileges as a Judge of the 
Civil Court. 


4. In our opinion the provisions 
contained in the Civil Procedure Code for 
the amendment of plaint in a suit apply to 
the amendment of an election petition 
under the Act. There is no provision under 
the U. P. Municipalities Act or the rules 
framed thereunder excluding the applica- 
tion of Order VI, Rule 17 of the Code of 
Civil Procedure. Learned Counsel has fail- 
ed to point out any provision of the Act 
or the rules thereunder which may be in- 
consistent with -the provision for amendment 
contained in Order VI, Rule 17.` It is no 
doubt true that while allowing the amend- 
ment the Tribunal has no power to allow 
an election petitioner to introduce by way 
of amendment a new ground of challenge 
which may not have been taken in the 
petition. Section 20 provides limitation of 
thirty days for questioning the election of 
returned candidate. The ground or grounds 
on which the election of a returned candi- 
date is questioned must be set forth in the 
election petition which is required to be 
filed within ey days of the date of an- 
nouncement of the result of the election. 
If.a ground of attack is not raised in the 
election petition within thirty days, the 
Election Tribunal cannot allow any such 
amendment after the expiry of the period of 
limitation provided in Section 20 of the Act. 
If, however, the ground of challenge is rais- 
ed, the Tribunal may allow amendment of 
the petition for giving further particulars of 
any corrupt practice or further material 
facts in support of the grounds already 
taken in the petition. As regards the giving 
of full particulars of corrupt practice S. 20 
of the Act itself lays down that the elec- 
tion petitioner should give as full a state- 
ment as possible of the names of the par- 
ties alleged to have committed corrupt prac- 
tices and the date and place of commission 
of each such corrupt practice. The use of the 
words “including as full a statement as pos- 
sible” in Section 20 is significant. The 
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Legislature contemplated that in certain 
circumstances it may not be possible to give 
a full statement of the names of parties al- 
leged to have committed corrupt practice 
and date, time and place at the time of fil- 
ing the petition, hence, the expression “as 
full a statement as possible” was used in 
Section 20, which indicates the legislative 
intent, that further particulars may be given 
later on. In our opinion, an Election Tri- 
bunal constituted under the U., P. Munici- 
palities Act has full power to allow amend- 
ment of election petition. We are support- 
ed in our view by the decision of the Sup- 
reme Court in Harish Chandra Bajpai v. 
Triloki Singh, AIR 1957 SC 444. 


5. - Learned Counsel for the peti- 
tioner further urged that the Election Tri- 
bunal constituted under the U. P. Munici- 
palities Act had no power to allow amend- 
ment of an election petition in view of the 
provisions contained in Section 20 of the 
Act. It would be pertinent to set out Sec- 
tion 20 which runs as under:— 


_ “20. Form and presentation of election 
petitions.— 7. 

(1) An election petition shall be pre- 
sented within 30 days after the day on 
which the result of the election sought to 
be questioned is announced by the Return- 
ing Officer, and shall specify the ped ‘or 
grounds on which the election of the res- 


pondent is questioned and shall contain -a- 


concise statement of the material facts on 
which the petitioner relies and set forth full 
particulars of any corrupt practices that the 
petitioner alleges, including as full a state- 
ment as possible of the names of the par- 
ties alleged to have committed such corrupt 
practices and the date and place of the 
commission of each such practice. 


(2) The petition shall be signed by the 
petitioner and verified in the manner laid 
down in the Code of Civil Procedure, 1908 
‘(Act No. V of 1908) for the verification of 
pleadings. 


(3) The petition may be presented by 
any candidate in whose favour votes have 
been recorded and who claims in the peti- 
tion to be declared elected in the room of 
the person whose election is questioned or 
by ten or more electors of the municipality 
or by a person who claims that his nomi- 
nation paper was improperly rejected: 

(4) The person whose election is ques- 
tioned and, where the petitioner claims that 
any other candidate should be declared 
elected in the room of such person, every 
successful candidate who is not a petitioner 
in the petition shall be made a respondent 
to the petition. . 

(5) The petition shall be presented to 
the District Judge, or in a district where 
there is no head quarters of the District 
Judge, to the Civil Judge, within whose 
jurisdiction the municipality to which the 
election petition relates, is situate: 
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Provided that the petition shall not be 
entertained by the District Judgé.or the 
Civil Judge, as the case may be, unless it is 
accommpanied by a treasury challan show- 
ing that the prescribed security has been 
deposited.” 
As alread observed, the above section at 
first prescribes a period of limitation for fl- 
ing an election petition. Secondly it pres- 
cribes the form and the contents of the 
election petition. According to the section, 
a concise statement of material facts on 
which the election petitioner relies in chal- 
lenging the election of the returned candi- 
date should be set forth and full particulars 
of corrupt practices including as full a 
statement as possible of the partiés alleged 
to have committed corrupt practices and the 
date and place of each such corrupt prac- 
tice should be given. No doubt, if the peti- 
tion does not comply with the requirements 
of Section 20 inasmuch as if the grounds on 
which the election of the returned candi- 
date is challenged are not set forth and no 
concise statement of material facts is given, 
the Election Tribunal is empowered under 
Section 22 of the Act to reject such an 
election petition. But in a case where con- 
cise statement of material facts is set forth 
in the election petition and details of cor- 
rupt practice alleged to have been com- 
mitted by the returned candidate are given, | 
the Election Tribunal has full jurisdiction 
to allow amendment of the election petition 
permitting the election petitioner to add fur- 
ther particulars and details of the corrupt 
ractices. In our opinion, Section 20 is to 
e read with the provisions contained in 
Section 23 (2) (a) of the Act which makes 
all the provisions of the Civil Procedure 
Code applicable which are not inconsistent 
with the provisions of the Act and the rules 
framed thereunder, our opinion Sec- 
tion 20 does not take away the power of 
the Election Tribunal to allow amendment 
of the election petition. A learned Single 
Judge of this Court in Amirullah v. L. P. 
Nigam, 1956 All LJ 189 held that an Elec- 
tion Tribunal constituted under the U. P. 
Municipalities Act was invested with the 
power to allow amendment of an election 
petition under Order VI, Rule 17 of the 
Code of Civil Procedure. In that case the 
order of the Election Tribunal amending the 
election petition was upheld. The view 
taken by the learned Single Judge in Ami- 
rullah’s case was approved by a Division 
Bench of our Court in Bhushan Saran v. 
Onkar Saran, AIR 1956 All 715. We are 
in agreement with the law laid down in the 
aforesaid two cases. We therefore, find no 
force in the petitioners contention, 


6. Learned Counsel: for the peti- 
tioner then urged that the scheme of the 
two Acts namely the U, P. Municipalities 
Act and the Representation of the People 
Act, 1951, is quite different and therefore, 
the law laid down by the Supreme Court 
in considering the question of amendment 
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of an election petition under the Represen- 
tation of the People Act cannot be press- 
ed into service in considering the scope and 
power of an election tribunal constituted 
under the U. P. Municipalities Act. In our 
opinion this argument is misconceived. Sec- 
tions 20, 22 and 28 of the U. P. Municipa- 
lities Act are very much similar to the pro- 
visions contained in Sections 80, 81, 82 and 
86 of the Representation of the People Act. 
Section 90 of the Representation of the Peo- 
ple Act as it stood prior to its amendment 
in 1956 was worded in similar terms as 
Section 23 of the U. P. Municipalities Act 
stands today. In our opinion, the princi- 
ple. enunciated by the Supreme Court in 
the case of AIR 1957 SC 444 with regard 
to. the power of the Election Tribunal to 
allow amendment of an election petition 
fully applies to the trial of election petitions 
filed under the Act. No doubt there are 
certain differences in the scheme of the two 
Acts but the principles with regard to the 
amendment of the election petition and the 
power of the Election Tribunal to allow 
amendment are the same. The Tribunal in 
the present case did not commit any error 
in placing reliance on the Supreme Court 
cases which arose out of proceedings 
under the Representation of the People Act. 
This contention of the petitioner therefore 
must be rejected. 


7. Lastly, the learned Counsel urged 
that even if the Election Tribunal had 
power to allow amendment of the election 
petition the amendments allowed by the 
impugned order changed the nature of the 
case - set a by the election petitioners as 
new grounds of challenge were allowed to 
be added by the Tribunal. We have per- 
used the impugned order of the Election 
Tribunal. We o not find any infirmity in 
it. The. amendments allowed by the Tri- 
bunal do not add any new ground of chal- 
lenge. In the election petition, the election 
petitioner had’ alleged that votes of about 
20 persons who were dead were cast by 
impersonation in favour of the elected can- 
didate. In the election petition filed origi- 
nally the election petitioner had given the 
names of 15 such dead persons. By the 
amendment application the election peti- 
tioner sought to add five names. The Tri- 
bunal allowed the amendment. ‘The addi- 
tion of five names was well within the 
ground raised by the election petitioner. In 
the election petition, another ground of at- 
tack taken by the election petitioner was 
that five ballot papers which were valid ac- 
cording to him and which recorded votes in 
his favour were wrongly rejected by the 
Returning Officer. By the amendment ap- 
plication the election petitioner gave details 
of those five ballot papers. These details 
could not be given earlier because the peti- 
tioner had no particulars of the ballot papers. 
After inspection of the ballot papers the 
election petitioner gave the details of the 
ballot papers. The petition was allowed to 
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be amended in this respect which in our 
opinion was perfectly justified and legal. 
Similarly, the amendment of paragraph 7 (h) 
of the election petition also did not amount 
to addition of any new ground. The Elec- 
tion Tribunal in our opinion, acted within 
its jurisdiction in allowing the amendments. 
8. No other point was pressed be- 
fore us. 
9. In the result the petition fails 
and is accordingly dismissed. 
Petition dismissed. 
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Bhola Koeri and another, Appellants v. 
Smt. Laxmi Devi, Respondent. 

Second Appeal No. 3036 of 1967, D/- 
29-7-1972, from ae and decree of 
Prem Singh, 2nd -Addl. J., Varanasi, D/- 
28-9-1967. ; 

Index Note: — (A) Civil P. C. (1908), 
Section 42 as amended by U, P. Act of 
1954 and Order 21, Rules 89 and 90 — A 
sale of immovable property by the transferee 
court in execution of a Small Cause Courťs 
decree is not a nullity and where the sale 
was confirmed without objection the judg- 
ment-debtor cannot, on the principle of res 
judicata, challenge it in a subsequent suit 
for possession, (X-Ref: Civil P. C., §. 11) 
— AIR 1953 SC 65 and AIR 1967 SC 608 
and ATR 1963 All 587, Rel. on; AIR 1968 
SC 954 and AIR 1964 All 34, Dist. 

. (Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1968 SC 954 = (1968) 2 SCR 

572, Ram Chandra Arya v. Man 


Singh 10 
AIR 1967 SC 608 = (1967) 2 SCR 

77, Janak Raj v. Gurdial Singh 8 
AIR 1964 All 34, Prabhulal v. Babu ‘ 


Singh z 
AIR 1963 All 587 = 1963 All LJ 
220, Bhukan Lal v. Ishwar Dayal 


Singh 
AIR 1958 SC 65 = 1953 SCJ 130, 
Mohanlal v. Benoy Kishna 

K. C. Agarwal, for Appellants; K. N. 
Tripathi, for Respondent. 

JUDGMENT:— The controversy in 
this appeal is in respect of title of the 
plaintif Smt. Laxmi Devi to the property in 
suit which is a dilapidated house with some 
appurtenant land and, admittedly, at one 
time the disputed property belonged to 
Bhola Koeri and Smt. Rajwanti, the defen- 
dants. 

2. The defendants were indebted 
to one Sitaram Sahu, who obtained a dec- 
ree against them from the Small Cause 
Court. As will apear from the sale certi- 
ficate, Ext. 1, on record, the decree of the 
Small Cause Court was transmitted for exe- 
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cution to the court of Munsif, In execution 
of the decree, Sitaram Sahu got the property 
in sale attached and at an auction held on 
18-12-1959 purchased it, The Executing 
Court confirmed the sale on 3-2-1960 and a 
sale certificate was issued in favour of Sita- 
ram on 16-4-1960. Smt. Laxmi Devi, the 
plaintiff, purchased the property in suit from 
Sitaram Sahu, through a sale deed dated 
7-6-1963. The defendants did not recognise 
the title of the plaintiff and tried to interfere 
with her enjoyment and trespassed on a part 
of the land by raising a walk and other con- 
structions. The plaintiff then instituted the 
suit giving rise to this appeal for possession 
by demolition and for permanent injunction. 


: The learned Munsif dismissed the 
suit on the finding that the sale of immo- 
vable property in execution of the decree 
of the Small Cause Court being a nullity, 
no right or title vested in Sitaram Sahu and 
the plaintiff Laxmi Devi did not acquire 
any right or title through the sale deed exe- 
cuted by Sitaram Sahu. 


4. On nopen by the plaintif the 
learned Civil Judge, who heard the appeal, 
alowed it and decreed the plaintifs suit. 


The learned Judge held that the defendants, 
not having raised any objection in the exe- 
- cution case and allowed the sale in favour 
of Sitaram Sahu, to become absolute, were 
barred by the principles of constructive res 
judicata from challenging the validity of 
the sale of the disputed property at the auc- 
tion held in execution. 


5. Learned Counsel appearing for 
the defendant-appellants contended that an 
attachment and sale of immovable property 
in execution of a decree of Small Cause Court 
being prohibited by law, the sale in execu- 
tion of the decree would be without juris- 
diction and a nullity and it will always be 
open to the defendants to challenge the 
validity of the sale and the þar of res judi- 
cata will not apply. It was also submitted 
that no pe having been raised on behalf 
of the plaintiff that the defence set up by 
the défendants was barred by res judicata, 
the Court below erred in law in allowing 
- such a plea to be raised for the first-time 
in appeal. 

6. Prior to the amendment of Sec- 
tion 42 of the Civil Procedure Code, by the 
U. P. Civil Laws (Amendment) Act of 1954, 
a decree of Small Cause Court on being 
transferred to the Court of the Munsif for 
execution could be executed by attachment 
and sale of immovable property of the judg- 
ment-debtor. But after the amendment, in 
so far as U. P. State is concerned, since 
the Small Cause Court cannot proceed 
against the immovable property of the judg- 
ment-debtor in execution the transferee 
Court, i.e., the Court of the Munsif, also will 
have no power to attach and sell immo- 
vable property of the judgment-debtor in 
execution of the decree of the Small Cause 
Court. It has been so held by a Division 
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Bench of this Court in Bhukan Lal v. 
Ishwar Dayal Singh, AIR 1968 All 587. 


7. The question then arises whe- 
ther the sale held on 18-12-1959 in execu- 
tion of the decree obtained by Sitaram 
Sahu from the Small Cause Court against 
Bhola Koeri and Smt. Rajwanti would be 
a nullity in the sense that in the eye of law 
it will be non est or will it be a mere ille- 

ality as submitted by the learned Counsel 
or the plaintiff-respondent. I am not in- 
clined to subscribe to the extreme view that 
the sale held in the proceedings in execu- 
tion of the said decree of the Small Cause 
Court should be treated as non est in the 
eye of law. The Munsif, to whom the dec- 
ree was transmitted for execution, had juris- 
diction to execute that decree. But in at- 
taching and selling immovable property in 
execution, a procedure not permissible by; 
law, the Munsif committed an illegality. No. 
doubt the learned Munsif had no jurisdic-; 
tion to proceed against the immovable pro-! 
perty of the judgment-debtor in execution 
of the decree of the Small Cause Court, 
even so it is not open to the defendants 
now in the instant suit to question the title 
of the auction-purchaser and that of the 
plaintif who acquired the disputed proper- 
ty from the auction-purchaser. In the case 
of Mohanlal v. Benoy Kishna, AIR 1953 SC 
65, the Supreme Court held that where a 
judgment-debtor does not raise an objection 
in execution that the Court had no jurisdic- 
tion to execute the decree, the failure to 
raise such an objection which goes to the 
root of the matter, precludes him from rais- 
ing the plea of jurisdiction on the principle 
of constructive res judicata after the proper- 
ty has been sold to the auction-purchaser. 
In the case before me no objection was rais- 

by the  defendant-judgment-debtors in 
execution of the decree against them obtain- 
ss by Sitaram Sahu from the Small Cause 
ourt. 


8. It was submitted by the learned 
Counsel for the defendant-appellant that in 
the execution case no notice was sent to the 
judgment-debtor under Order 21, Rule 66 of 
the Civil Procedure Code and that no op- 
portunity was given to file any objection. 
I think that does not materially alter the 
situation in favour of the defendant-appel- 
lants. At any rate, they could have object- 
ed to the sale being held and, they should 
have raised objections at the time of its con- 
firmation. The sale having been confirmed 
in favour of the decree-holder-auction-pur- 
chaser, Sitaram Sahu and the sale certificate 
having been granted in his favour an abso- 
lute title vested in him in the properties sold. 
It has been observed by the Supreme Court 
in the case of Janak Raj v. Gurdial Singh, 
AIR 1967 SC 608 that a sale can only be 
set aside when an application under Rr. 89, 
90 or 91 of Order 21 has been successfully 
made. In the instant suit, the defendants 
cannot ignore that sale and ask the Court 
to go behind the sale certificate as they did 
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not raise any objection to the jurisdiction of 
the Court to proceed against the immovable 
property of the judgment-debtor. 

9. ` Learned Counsel for the appel- 
lant referred to a decision of a learned 
Single Judge of our High Court in Prabhu- 
lal v. Babu Singh, AIR 1964 All 34 in sup- 
port of the proposition that the jurisdiction 
of a transferee Court to proceed against 
the immovable property of the judgment- 
debtor for executing a decree of the Small 
Cause Court having been taken away by an 
amendment of the law, the judgment-deb- 
tor would not be barred by the principle of 
constructive res judicata from raising the 
objection at a subsequent stage. I do not 
think learned Counsel for the appellant can 
derive any benefit from the ratio of the 
case cited. What was held by B. D. Gupta, 
J., in the case of Prabhulal, AIR 1964 All 
34 (supra) was that the rule of constructive 
res judicata would not bar the raising of any 
objection based on a changed situation 
brought about by law in a subsequent appli- 
cation for execution though no such objec- 
tion was raised in the darier application for 
execution. The learned Judge had no oc- 
casion to consider whether such an objec- 
tion could or could not be raised in a sub- 
sequent suit, 

0. A reference was made by the 
learned Counsel for the appellant to the 
case of Ram Chandra Arya v. Man Singh, 
AIR 1968 SC 954 in support of his submis- 
sion that the sale held in favour of Sitaram 
Sahu in execution of the decree against the 
defendants was a nullity and it was not ne- 
cessary to resort to the provision of O. 21, 
Rules 89 and 90 to have the sale set aside. 
In the Supreme Court case cited the decree 
in execution of which the sale was held was 
found to be a nullity and that is why the 
Supreme Court held that resort to Rules 89 
and 90 of Order 21 was not necessary to 
have the sale set aside. Here in the instant 
case it is not the case of any party that the 
decree obtained by Sitaram Sahu against the 
T in the Small Cause Court was a 
nullity. 


Il. I think the view taken by the 
Court below is correct as it is in consonance 
with the view of the Supreme Court in the 
case of Mohanlal, AIR 1953 SC 65 (supra). 

12 For the reasons given above, I 
do not find any force in this appeal and 
dismiss it with costs. 

i Appeal dismissed. 


AIR 1972 ALLAHABAD 539 (V 59 C 154) 
(LUCKNOW BENCH) 
OMPRAKASH TRIVEDI, J. 

Mushiyat Ullah, Appellant v. Abdul 
Wahab, Respondent. 

Second Civil Appeal No. 89/1971, D/- 
20-4-1972, against decree of R. N. Rai, Civil 
and S. J. Linked, at Gonda, D/- 19-2-1971. 
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Mushiyat Ullah v. Abdul Wahab (Trivedi J.) 


[Prs. 1-3] All. 539 


Index Note: — (A) U. P, General 
Clauses Act (1904), Section 27 — Transfer 
of Property Act (1882), Section 106 — Ser- 
vice of notice — Presumption — Words 
“properly addressing” in Section 27 imply 
any correct address for the time being — 
Presumption arises even if notice is not sent 
to permanent address, AIR 1970 All 446 
(FB), Relied on; (X-Ref: Evidence Act 
(1872), Section 114). © (Para 8) 


Index Note: — (B) Evidence Act 
(1872), Section 114 — Presumption of ser- 
vice of notice — Presumption is not rebut- 
ted by bare denial of service. 1965 All LJ 
839 and AIR 1966 All 519, Followed. 


Cases Referred: Chronological 

AIR 1970 All 446 = 1970 WR 
(HC) 198 (FB), Ganga Ram v. Smt. 
Phulwati - 

AIR 1966 All 519 = 1966 All LJ 
421, Asa Ram v. Ravi Prakash 
1965 All LJ 889 = 1965 All WR 
(HC) 580, Salik Ram v. Bindesh- 

wari Ram Rauniyar 


S. M. Yusuf, for Appellant; S. M. 
Fakhrurzama, for Respondent. 


GMENT:— This is 
dant’s second appeal. 


2. This dispute in this case relates 
to a house situate in the district of Gonda 
of which the respondent Abdul Wahab is 
the landlord and in which the appellant 
Mushiyat Ullah has been living as a tenant 
on his behalf. The respondent brought a 
suit against the appellant Mushiyat Ullah 
for ejectment of this house and for reco- 
very of arrears of rent alleging that he had 
sent a registered notice on 10-4-1969 at 
the Gorakhpur address of the appellant which 
was received back with an Ebest of 
refusal by the postman. The suit was re- 
sisted on a variety of grounds, one of which 
was that no notice, as alleged for the res- 
pondent-plaintif, was ever served upon the 
appellant noy was it ever refused by him. It 
is not necessary for the purpose of this ap- 
peal to notice the other grounds of defence. 
The trial Court raised a presumption of ser- 
vice of the notice under Section 114 of the 
Evidence Act and Section 27 of the Gene- 
ral Clauses Act and decreed the suit for 
ejectment with costs. On appeal, the judg- 
ment and the decree of the trial Court were 
affrmed and, therefore, the defendant comes 
to this Court, 


3. The appeal raises a short ques- 
tion. The fend Counsel for the appel- 
lant canvassed only one point: It was urged 
that the courts below were wrong in raising 
the presumption of service of notice under 
Section: 106 of the Transfer of Property Act 
on the basis of Section 27 of the U. P. 
General Clauses Act and Section 114 of the 
Evidence Act. The learned Counsel point- 


the 


defen- 


-ed out that although it was held by a Full 


Bench of this Court in Ganga Ram v. Smt. 
Phulwati, 1970 Al WR (HC) 198 = (AIR 


540 All. - 


1970 All 446 (FB)) that when it is found 
that a notice under Section 106 of the Trans- 
fer of Property Act was sent by registered 
post by the landlord to the correct address 
of the tenant, but was received back by 
the landlord . undelivered’ with an endorse- 
ment made by some one in the post office 
that the addressee had refused to take the 
notice on a particular day, the presumption 
under Section 114 of the Evidence Act 
as well as Section 27 of the General Clauses 
Act about service of such a’ notice can be 
rightly made in law, but the learned Coun- 


sel points out that it was held by the Full 


Bench that this presumption of law under 
S. 27 of the General Clauses Act and the 
presumption of fact under S. 114 of the Evi- 
dence Act were not conclusive but were re- 
buttable presumptions and according to the 
learned Counsel the error of the Lower Ap- 
pellate Court lays in not applying its mind 
to the question whether the presumptions 
which arose. under Section 27 of the Gene- 
ral Clauses Act and Section 114 of the Evi- 
dence Act had been rebutted by the defen- 
dant-appellanťs sworn statement. The 
second submission of the learned Counsel 
in this connection is that no presump- 
tion under Section 114 of the Evidence Act 
and Section 27 of the General Clauses Act 
could arise in law in the present case as the 
property in dispute vas situate in the dist- 
rict of Gonda, which was the place of per- 
manent residence of the appellant, and the 
notice admittedly was not sent by his per- 
manent address but by the Gorakhpur ad- 
dress. In other words, the argument is that 
for a presumption to arise under Section 27 
of the General Clauses Act and Section 114 
of the Evidence Act, the notice must be 
shown to have been sent by -permanent ad- 
dress of the tenant. 


To take the last point first, I find no 
warrant for ethe submission that the pre- 
sumption which arises under Section 114 of 
the Evidence Act and Section 27 of the 
General Clauses Act must be confined to 
cases where the registered notice was sent 
by a permanent address of the tenant and 
was received back undelivered by the land- 
lord with an endorsement of refusal by the 
postman, At any rate, this argument is not 
supported by any observation made in the 
Full Bench case of Ganga Ram v. Smt. Phul- 
wati (Supra). In that case the Court held 
that the presumption under Section 27 of 
the General Clauses Act and Section 114 
of the Evidence Act arises whenever a 
notice by registered post is sent by the 
landlord to the correct address of the tenant 
and has been received back undelivered with 
an endorsement of his refusal by the post 
office that the addressee had refused to 
take the notice on a particular date. Sec- 
tion 27 of the U. P. General Clauses Act 
also does not contain any words which may 
support the argument that the presumption 
arises only when the nofice is sent by per- 
manent addtess of the addressee by regis- 
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tered post. The wordings of Section 27, 
on the other hand, are “the service shall 
be deemed to be effected by properly 
addressing........ 3 
The eae “properly addressing” are so 
wide as to imply any correct address of the 
tenant for the time being. It cannot be 
disputed that the notice Ext. 4 was sent b 
the correct Gorakhpur address of the appel- 
lant. The appellant admitted in his cross- 
examination that he is the agent of a Toba- 
cco factory and has to remain out for long 
eriods and in connection with his itinerary, 
he visits Gorakhpur also and stays there at 
a house Nafis Manzil in Moh. Turkmanpur. 
It is, therefore, clear that the notice was 
sent by the appellant’s correct Gorakhpur 
address. That TE so, the presumption ‘of 
service arose under Section-27 of the Gene- 
ral Clauses Act and Section 114 of the Evi- 
dence Act. 


4. Turning to the second submission 
no doubt the lower appellate Court did 
not in so many words hold that the presump- 
tion which arose in this case had not been 
rebutted, but made observations which im- 
plied that the statement of the defendant- 
appellant in denial of service or refusal of 
the notice was disbelieved. The only evi- 
dence which was produced on the. appel- 
lant’s side consisted of his own statement. 
The defendant denied having received any 
notice or having refused any notice. He 
was a highly interested witness and_ this 
statement amounted only to a bare denial 
of the respondent’s case of refusal of the 
notice. A bare denial does not amount in 
law to sufficient evidence so as to constitute 
rebuttal of the presumption. There was no 
suggestion made by the defendant in his 
statement that he was not present at 
Gorakhpur on 18th April, 1969 when the 
endorsement of refusal was made by the 
postman, I, therefore, hold that there was 
no rebuttal of the presumption which was 
raised in this case. Similar view was taken 
by this Court in Salik Ram Sahu v. Bin- 
deshwari Ram Rauniyar, 1965 All LJ 889 
and Asa Ram v. Ravi Prakash, 1966 All LJ 
42]. I find no force in this argument 
that the presumption about service of notice 
was incorrectly raised by the Lower Court. 
5. The appeal fails and is, there- 
fore, dismissed with costs. 
Appeal dismissed. 


AIR 1972 ALLAHABAD 540 (V 59 C 155) 
f N. D. OJHA, J. l 

Lallan Ram, Appellant v. Gobri Ram 
and another, Respondents. 

Second Appeal No. 2170 of 1964, D/- 
17-7-1972, against decree of B. N. Mishra. 
Addl. Civil J., Azamgarh, D/- 25-3-1964. 

Index Note: — (A) Civil P. C. (1908), 
Section 100 — The finding of the Lower 
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Appellate Court that the defendant was not 
i plaintiff s adopted son and hence the plain- 
tiff was the exclusive owner of suit pro- 
perty being essentially ‘one of fact, will not 
be interfered with in second appeal. 

: (Paras 2, 4) 

Index Note: — (B) Hindu Law — 
Adoption — Where the ceremony- of giving 
and taking, a mandatory requirement for a 
valid adoption, is lacking, the adoption is 
invalid and there is no scope for applying 
the doctrine of factum valet which applies 
only to cases of contravention of directory 
texts. AIR 1961 SC 1878 and ILR 21 All 
460 (PC), Relied on; AIR 1871 Orissa 211, 
Dissent from. (Para 2) 


' Index Note:— (C) Civil P. C. (1908), 
O. 7, R. 7—Suit for declaration that defen- 
dant was not plaintiffs adopted son and 
plaintiff was exclusive owner of suit pro- 
perty — First relief barred by limitation — 
Plaintiff can be granted second relief. 


Brief Note:— (C) In a suit for 
declaration that the defendant is not 
adopted son of plaintif and the 
plaintif is the exclusive owner of the 


suit property even if the first relief is bar- 
red by limitation. the Court can incidentally 
go into the question of adoption for deter- 
mining whether the plaintiff is the exclusive 
owner of the property and on the finding 
that the defendant was not adopted by the 
plaintif, can give a declaration that the 
plaintif was the exclusive owner of the pro- 
perty. AIR 1958 SC 328, Relied on. 


(Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 Orissa 211 = (1970) 1 Cut 
WR 269, Priyanath Mohanty v. 
Indumati Bewa - 
AIR 1961 SC 1878 = (1961) 2 Ker 
LR 156, Lakshman Singh v. Rup- 


kanwar 
AIR 1958 SC 328 = 1958 SCR 1122, 
Bombay Dyeing & Manufacturing 
Co. Ltd. v. State of Bombay 
(1899) ILR 21 All 460 (PC) = 26 
IA 118, Balusu v. Balusu 8 


Kunwar Bahadur Verma, for Appellant; 
Satya Prakash, for Respondents. i 


JUDGMENT:— This is a defendant’s 
appeal arising out of a suit for declaration 
that defendant No. 1 was not the adopted 
son of the plaintiff and that the property 
shown in list Kha and Da of the plaint was 
the exclusive’ property of the plaintiff. The 
suit was contested by the defendant No. 1 
on various grounds and was partly decreed 
and partly dismissed by the trial Court. The 
trial Court found that the defendant No, 1 
was the adopted son of the plaintiff and 
consequently it dismissed the suit so far as 
relief of declaration that defendant No. 1 
was not the adopted son of the plaintiff is 
concerned. In regard to the relet about 
ownership of the property in dispute a dec- 
ree was granted b ika trial Court declaring 


the plaintiff and defendant No. 1 to be co- 
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-vention of texts which are in their nature 
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owners of the said property. On appeal by 
the plaintiff the Lower Appellate Court has 
decreed the suit for declaration that the 
plaintif was the exclusive owner of the pro- 
perty in dispute. It has, however, dismissed 
the suit for the second relief, viz., that the 
defendant No. 1 was not the adopted son 
of the plaintiff. Even though the Lower 
Appellate Court on appraisal of evidence 
has recorded a finding that the defendant 
No. 1 had not been proved to have been 
adopted by the plaintiff, it dismissed the 
suit so far as this relief is concerned on the 
ground that the suit qua this relief was bar- 
red by time. Aggrieved the defendant has 
filed this second appeal. 


2. In the second appeal the finding 
of the Lower Appellate Court that the de- 
fendant No. 1 was not the adopted son of 
the plaintif has been challenged mainly on 
two grounds: (1) that the said finding is not 
borne out from the evidence on record and 
(2) that in any case the principle of factum 
valet was applicable to the facts of the 
case. So far as the first point is concerned 
the finding’ recorded by the lower Appellate 
Court being based on appraisal of evidence 
it is not open to this Court to reappraise 
the said evidence and record a contrary 
finding in second appeal. The plea of fac- 
tum valet is also not sustainable. The mean- 
ing of this doctrine is that where a fact is 
accomplished or an act is done and finally 
completed, though it may be in contraven- 
tion of a hundred directory texts, the fact 
will stand, and the act will be deemed to 
be legal and binding. This doctrine will 
not apply where an act is done in contra- 


mandatory. In the instant case the Lower 
Appellate Court has recorded a categorial 
finding that the ceremonies of adoption in- 
cluding that of giving and taking were not 
proved to have been performed. Under 
the Hindu -Law performance of the cere- 
mony of giving and taking is a mandatory 
requirement for a valid adoption. See 
Lakshman Singh v. Rup Kanwar, AIR 196] 
SC 1378. Once this mandatory requirement 
is jacking the fact of adoption cannot be 
said to have been accomplished and there 
is consequently no scope of applying the 
doctrine of factum valet. 


3. The learned Counsel for the 
respondent has relied upon the case of 
Priyanath v. Indumati, AIR 1971 Orissa 
211. This case does support the respon- 
dent but the proposition of law seems to 
have been too widely stated in it. Doctrine 
of factum valet has: been applied in cases 
of adoption also where the breach was of 
a requirement which was only directory in 
nature see Balusu v, Balusu, (1899) ILR 21 
All 460 (PC). 

4, The finding that the plaintiff was 
the exclusive owner of the property in suit 
was challenged on-the ground that once the 
suit in regard to the declaration that defen- 
dant No. 1 was not the adopted son of the 
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plaintiff had been dismissed the plaintiff 
was not entitled to a declaration that he 
was the exclusive owner of the property in 
suit, So far as this question is concerned 
E am of the opinion that even if the suit 
was not for a declaration in regard to the 
relief of adoption and was only restricted to 
the relief of declaration in regard to the pro- 
perty the question as_to whether the deten- 
dant No. 1 was the adopted son of the plain- 
tif or not would even then have been inci- 
dentally necessary to be decided for arriving 
at a conclusion as to whether the plain 
was the exclusive owner or defendant No. 1 
was also entitled to an interest in the proper- 
ty being the adopted son of the plaintiff. For 
recording a finding on an incidental issue 
the plea of limitation _ loses significance. 
The law of limitation does not' extinguish 
the right but only bars the remedy except 
in cases falling under certain categories for 
example cases regarding por epn over im- 
movable property vide Bombay Dyeing & 
Manufacturing Co. v. State of Bombay, (AIR 
1958 SC 828 paragraph 14) consequently 
even though the suit of the plaintiff may 
have become barred by time for getting the 
relief in regard to the declaration that de- 
fendant No, 1 was not his adopted son it 
would still be open to the plaintiff to raise 
this plea incidentally for getting a determi- 
nation in regard to the title of the property 
in dispute. On the finding recorded by the 
Lower Appellate Court that defendant No. 
l was not the adopted son of the plaintiff 
there is no escape from the conclusion that 
the property in dispute belongs exclusively 
to the plaintiff and the finding of the Lower 
Appellate Court in this behalf being essen- 
tially one of fact does not call for any inter- 
ference in the second appeal. 


5. In the result the appeal fails and 
is dismissed with costs. 
Appeal dismissed. 


AIR 1972 ALLAHABAD 542 (V 59 C 156) 
SATISH CHANDRA AND 
K. N. SETH, JJ. 
Municipal Board, Farrukhabad, Appel- 
lant v. Babu Ram and others, Respondents. - 


Special Appeal No. 201 of 1967, D/- 
(0-5-1972, from judgment of G. C. Mathur, 
J, in C M. W. No. 8569 of 1961, D/- 
13-9-1966. 


Index Note: — (A) Municipalities — 
U. P. Municipalities Act (1916), Sec. 8 (1) 
— Bye-laws framed for regulating the mar- 
kets even outside the municipal limits if 
confirmed by the prescribed Authority are 
intra vires the powers of Municipal Board. 
(X-Ref: Section 298). . AIR 1958 All 853, 
Rel. on; C, M. W. No. 3569 of 1961, D/- 
13-9-1966 (AID, Reversed. (Para 7) 
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Farrukhabad Municipality v. Babu Kam (5, Uhandra J.)- 


A LH, 


Cases Referred: | Chronological Paras 

AIR 1958 All 853 = 1958 All LJ 643, 
Municipal Board, Lucknow v. Sardar 
Iqbal Singh 

L. P. Nathani, S. K. Suri, Sridhar and 
Ashok Mohiley, for Appellant; K. C. Saxena, 
S. S. Chandrawaria, Kamla Nath and Stand- 
ing Counsel, for Respondents. 

SATISH CHANDRA, J.:— Respon- 
dent No. 1 instituted a writ petition against 
the Municipal Board, Farrukhabad. His 
grievance’ was that though he had obtained 
a licence from the Ramlila Committee for 
holding a market for the sale of potatoes 
on a piece of land owned by it yet the 
municipal authorities have instituted prose- 
cution against the shop keepers who have 


opened stalls under a permission t- 
ed by the petitioner. At the hear- 
ing of the writ petition no one ap- 
peared on behalf of the Municipal 


- Board nor was any counter affidavit filed. 


It was argued on behalf of the petitioner 
respondent that the bye-laws under which 
the persons selling potatoes could be re- 
quired to obtain a licence from the Muni- 
cipal Board were ultra vires their powers 
and hence their action in prosecuting the 
stall holders was illegal. A learned Single 
Judge accepted this submission and allow- 
ing the writ petition, he quashed the pro- 
viso added to the bye-laws under -notifica- 
tion dated July 8, 1954. The Municipal 
Board was restrained from interfering with 
the respondent’s holding the market. Ag- 
grieved, the Municipal Board has come up 
in appeal. 

2. The appeal was filed beyond the 
prescribed period of limitation. By a sepa- 
rate order we have condoned the delay. 

3. It appears that the Munici 
Board had under Section 299 of the U. P. 
Municipalities Act framed and published 
certain bye-laws for regulating the markets 
within the municipal limits and also within 
an area of one mile around the municipal 
limits of Farrukhabad-cum-Fatehgarh Muni- 
cipality. The bye-laws were amended by a 
notification dated July 8, 1954 by adda 
the phrase “but — excludin tobacco an 
potato” at the relevant ace in bye-law 
No. 1. On Janey 12, 1961, the Municipal 
Board amended the bye-laws again, On this 
occasion the phrase “but excluding tobacco 
and potato” which had been added on July 
8, 1954, was deleted with the result that 
tobacco and potato sellers came within the 
purview of the bye-laws. Bye-law No. 1 
required the traders in the mentioned com- 
modities to obtain a licence before they 
are entitled to continue the trade. 

4, The land where the respondent 
was holding the market was situate outside 
the miae pal limits of Farrukhabad though 
it was within the one mile area around it. 
The question, therefore,. is whether the 
Municipal Board has power to frame bye- 
laws in relation to this subject for an area 
falling outside the limits of the Municipal 


1972 


Board. 

5. Mr. Advocate-General appearing 
for the Municipal Board has invited our at- 
tention to Section 8 of the U. P. Municipa- 
lities Act. This section states:— 


“8. Discretionary functions of boards.— 

(1) A board may make provision, with- 
in the limits of the municipality, and with 
the sanction of the prescribed Authority out- 
side such limits for— 

D taking measures to promote trade 
and industry; 

(m) adopting any measure, other than 
a measure specified in Section 7 or in the 
foregoing poreon of this section, likely to 
promote the public safety, health, or con- 
venience; . 

6. In Municipal Board, Lucknow v. 
Sardar Iqbal Singh, 1958 All LJ 843 = 
(AIR 1958 All 853) a Division Bench of this 
Court held that the words “make provision” 
in Section 8 are indicative of the fact that 
something in the nature of a bye-law has 
to be made in order to enable the Board 
to perform any of the discretionary functions 
enumerated in Section 8. It is thus clear 
that the bye-law making power of the 
Board is utilisable for enabling the Board 
to perform its discretionary functions men- 
tioned in Section 8. The impugned notifi- 
cations are admitted by both the parties to 
have been passed under head F of List I 
appended to Section 298 (2). Section 298 
permits a Board to make bye-laws for the 
puree of promoting or maintaining the 
health, safety and convenience of the inha- 
bitants of the municipality and for the fur- 
therance of ical alinman under 
the Act. Under sub-section (2), without 
prejudice to the generality of 
conferred by sub-section (1), the Board has 
the power to make bye-laws for matters des- 
cribed in List I. Under head F of List 1, 
bye-laws can be made for markets, slaugh- 
ter-houses, sale of food, etc. These subjects 
are, in our opinion, covered by the phrase 
“safety and convenience” occurring in sub- 
section (1) of Section 298 and also in 
clause (m) of Section 8 (1) of the Act. The 
law seeking to regulate the sale of goods 
would also be within the purview of cf a) 
of Section 8 (1) because regulation of the 
_ sale of food etc., would be taking measures 
to promote trade in those goods. We are 
of the opinion that the impugned bye-laws 
were intra vires the powers of the Muni- 
cipal Board conferred by Section 8 (1) of 
the Municipalities Act read with Section 298 
thereof. 

7. Under these provisions the Muni- 
cipal Board had power to frame bye-laws 
for an area outside the municipal limits pro- 
vided it obtained the sanction of the pres- 
cribed Authority. In the case of the appel- 
lant Board the prescribed Authority was the 
Commissioner of the division. The impugn- 
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ed notifications on their face show that the 
poon amendments have been confirmed 
y the Commissioner. Thus this require- 
ment was also fulfilled. We see no illega- 
lty in the impugned notifications. In the 
result the appeal succeeds and is allowed. 
The judgment of the learned Single Judge 
is set aside and the writ petition is dismiss- 
ed. Under the circumstances we make no 
order as to costs. 

8. We may observe that the learned 
Advocate-General at the hearing of the ap- 
peal before us stated that in spite of the 
success of the appeal the Municipal Board 
will not prosecute the stall holders in the 
land in dispute for the violation of the 
bye-laws during the period ending with to- 

ay. 
Appeal allowed. 


AIR 1972 ALLAHABAD 543 (V 59 C 157) 
K. N. SRIVASTAVA, J. 


Rajeshwar Mani Tripathi, Appellant v. 
Sahkari Samiti, Respondent. 

Second Appeal No. 8016 of 1964, D/- 
24-2-1972, from order of Civil J., Basti, 
D/- 14-8-1964. 

(A) Limitation Act (1963), Sec. 2 (j) — 
Period of limitation — Arbitration proceed- 
ing under Co-operative Societies Act (1912), 
Sec. 43 (1) is neither a suit nor an appeal 
nor an application in the Schedule. (X-Ref: 
Co-operative Societies Act (1912), Sec. 43 
(1)). (Para 6) 

(B) Limitation Act (1963), Sec. 3 — 
Bar of limitation — Limitation Act bars 
the remedy — It does not cease the liabi- 
lity which one incurs, (Para 7) 

(C) Arbitration Act (1940), Sec. 46 — 
Application of Act to gtatutory arbitrations 
— Limitation Act (1963) does not apply to 
statutory arbitrations. (K-Ref: Sec, 37). 
(X-Ref: Limitation Act (1963), Sec. 2 (j). 
(X-Ref: U. P. Co-operative Societies Rules 
(1986), Rule 115). 

Under the U. P. Co-operative Societies 
Act and the rules, the arbitrator is appoint- 
ed by the Registrar where other party’s con- 
sent or contract is not necessary. Hence an 
Arbitrator appointed under the U. P. Co- 
operative Societies Act is a statutory Arbi- 
trator. Section 46, which lays down that Sec- 
tion 87 of the Arbitration Act which applies 
the Limitation Act (1963) to Arbitartion 
proceedings does not apply to arbitrations 
under U. P. Co-operative Societies Act. AIR 
1929 PC 103 and AIR 1940 Rang 157, Dis- 
tinguished. (Para 10) 

(D) Co-operative Societies Act (1912), 
Section 48 — Rules under U. P. Co-opera- 
tives Societies Rules (1936), Rule 115 — 
Civil Court has no jurisdiction to try any 
suits unless there was miscarriage of justice 
in giving the award. (1969) 3 SCC 694, 
Distinguished. (Para 15) 
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Cases Referred: Chronological 
(1969) 8 SCC 694 = 1969 UJ (SC) 

632, -Dhami Dhar Bhalla v. The 
District Co-operative Bank Ltd, 15 
AIR 1940 Rang 157 = 189 Ind Cas 

181, U. Kyaw Tha v. Co-operative 

Town Bank of Henzada 12 
AIR 1929 PC 103 = 56 Ind App 128, 

Ramdutt Ramkissen v. E. D, Sassoon 

& Co. : i 

Ambica Prasad and Mohanji Verma, 
for Appellant; G. P. Bhargava and A. N. 
Bhargava, for Respondent. : 
JUDGMENT:— This is an appeal by 

the plaintiff arising out of the following 
facts: j 
R The plaintif had borrowed some 
money from e Sahkari Samiti, Balua 
Mahson. The plaintiff failed to pay the 
money, The Circle Officer was appointed 
as an Arbitrator. He decided the case 
against the plaintiff. The plaintiff then filed 
the suit on the. allegation that the award 
by the Arbitrator was null and void on the 
ground that the rule of limitation was not 
considered as the loan on the basis of which 
the award was made had been taken beyond 
three years from the date of the award. It 
was also contended that the Arbitrator did 
not follow the procedure laid down under 
the Co-operative Societies Act. i 


3. The suit was contested by the 
defendant-respondent on the ground that 
the award was valid; that the rule of limi- 
tation does not apply to awards made under 
the Co-operative Societies Act and that the 
Arbitrator gave the ‘award in accordance 
with rule. i 


4. The learned Munsif held that the 
loan was taken beyond three years and as 
the rule of limitation was not followed, 
therefore, the Arbitrator misconducted him- 
self and the award was bad in law. He, 
therefore, decreed the suit. Being dissatis- 
fied, Sahkari Samiti, Balua Mahson filed an 
appeal. 

5. The lower Appellate Court held 
that the Limitation Act does not apply to 
statutory arbitrations and, therefore, the suit 
was barred by Rule 184 of the ‘Co-operative 
Societies Rules, On these findings, the ap- 
peal was allowed, the judgment and, decree 
passed by the learned Munsif was set aside 
and the plaintiffs suit was dismissed. Be- 
ing dissatisfied, the plaintiff has filed this 
appeal. 

; 6. The main contention of the 
learned Counsel for the appellant was that 
the Limitation Act applied to arbitration 
proceedings under the Co-operative Societies 
Act and, as such the ing by the trial 
Court was wrong. In the Limitation Act, 
under Section 2 Q ‘period of limitation’ has 
been defined and it means the period- of 
limitation prescribed for suit, appeal and 
aa under the schedule. There is no 
ificulty in coming to the conclusion that 
the arbitration proceeding under the Co- 
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operative Societies Act is neither a suit norj 
an appeal nor an application in the schedule. 

7. My attention was drawn to Sec- 
tion 3 of the Limitation Act which lays 
down that subject to provisions of Sec- 
tions 4 to 25, every suit, appeal or appli- 
cation made after the prescribed B of 
limitation shall be dismissed although limi- 
tation has not been set up as a defence. The 
Limitation Act bars the remedy. It does not 
cease the liability which one incurs. All that 
Section 3 says is that if a law court finds 
that prima facie a case is- not within the 
period of limitation it shall dismiss it al- 
though no such plea is taken in defence. 
This simply means that the court concerned 
may say that your remedy is barred but 
the liability would exist and the man who 
is Hable may choose to fulfil: the liability 
even though the remedy is barred by limi- 
tation and ‘the limitation would not stand in 
his way. 


8. It has next to be seen as to whe- 
ther this arbitration. under the U. P. Co- 
operative Societies Act- is, an arbitration to 
which Section 37 of the Arbitration Act 
applied. Section 37-of the Arbitration Act 
lays down that all the rovisions of the 
Indian Limitation Act shall apply to arbi- 
trations as they apply to proceedings in 
court. In view of this section, the entire 
Limitation Act would apply to proceedings 
under the Indian Arbitration Act. But Sec- 
tion 46 lays down that the provisions of 
Section 37 would not. apply to cases of sta- 
tutory arbitration. : 


9. The Arbitration Act deals with 
arbitrations outside the court, ‘arbitration in 
pending suits and arbitrations in suits where 
the dispute relates on the basis of a con- 
tract and the contract contains an agree- 
ment of arbitration clause. Thus in all the 





- three cases, the arbitration is with the con- 


sent of the 
arbitration. 

10. The arbitration under the U. P. 
Co-opérative. Societies Act is not a contrac- 
tual arbitration or an arbitration by agree- 
ment. There is a provision in the Co-ope- 
rative Societies Rules given- under Rule 115 
about a statutory arbitration between eertain 
class of persons mentioned in that-rule and 
no suit between the persons mentioned in 
that class and connected with the Co-ope- 
rative Societies can be filed and decided in 
the Civil Court. Under’ the U. P. Co-opera- 
tive Societies Act and the rules, the Arbi- 
trator is appointed by the Registrar where 
the other party’s ‘consent or contract is not 
necessary. Thus an arbitrator appointed 
under the U. P. Co-operative Societies Act 
is a statutory Arbitrator. It was for this 
reason that Becton 46 was added in the 
Arbitration Act limiting the application of 
Section 37 to only those arbitration cases, 
which were governed under the Arbitration 
Act. . Section 46, therefore, clearly lays} 
down that Section 87 of the Arbitration Act 
which applies Limitation Act to the Arbi- 


parties and it is a contractual 
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tration proceedings does not apply to statu- 
tory arbitrations. Except Section 87 of the 
Arbitration Act, there is no other provision; 
so far as I know, and no such provision was 
shown to me under which the provision of 
the Limitation Act shall be applied to the 
statutory arbitration as well. . 


ll. The learned Counsel for the 
appellant relied on a decision of the Privy 
Council Ramdutt Ramkissen v. E. D. Sas- 
soon & Co., AIR 1929 PC 103 where it was 
held that the Limitation Act applied to arbi- 
tration proceedings. In the Privy Council 
case, there was an arbitration by contract 
and not a statutory arbitration. Therefore, 
even though there was {no provision in 
Schedule 2 of the Civil Procedure ‘Code, 
equivalent to Section 27. and Section 46° of 
the Arbitration Act, yet the above principle 
was rightly laid down. Their Lordships of 
the Privy Council were not concerned with 
the statutory arbitration and, therefore, the 
facts of the Privy Council case is of no help 
in determining the point in issue in this 
case, 


12. The learned Counsel for the ap- 
pellant also referred.a decision of the Ran- 
goon High Court, U, Kyaw Tha v. Co-ope- 
rative Town Bank of Hanzada, AIR 1940 
Rang 157 wherein it was held that where 
the Arbitrator failed to apply the law of 
limitation, the Civil Court oe power to set 
aside the award. In this Single Judge deci- 
sion of the Rangoon High Court, the distinc- 
tion between a contractual arbitration and 
statutory arbitration was not brought to the 
notice of the learned Judge who decided 
this case and, therefore, this case too does 
not apply to the facts of the present case. 


_. 18. ° -The learned Counsel for the ap- 
pellant next referred to Section 42-A of the 
U. P. Co-operative Societies Act in support 
of its contention that law of limitation was 
applied to arbitration under the Co-opera- 
tive Societies Act. All that this section 
says is that in a case against a member 
who has ceased to be a member or who 
has died, the peried shall be computed 
from the date from which he ceas- 

to be a member. The Limita- 
tion. Act has not been applied 
and a method of computing limitation 
given under Section 42 is foreign to period 
ef: limitation under the Limitation Act in 
suits based on loan or for recovery of 
money. In the Limitation Act, the period 
of limitation starts from the date of the 
loan or the date of demand and refusal. 
This only means that special kind of limi- 
tation was applied to a particular kind . of 
sult under the U. P. Co-operative Societies 
Act. This will not mean that the Limita- 
tion Act was applied to the arbitrations 
under the U. P. Co-operative Societies Act. 
=O M For this reason, I am, there- 
fore, of the opinion that the lower appel- 
late Court rightly held that the arbitrator’s 
award was not vitiated because the law of 
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limitation was not taken into account by 
him in making the award. 


15. - It was next argued ‘that the 
Civil Court had jurisdiction to try all suits 
unless they are exempted under some spe- 
cial law. In support of this contention, the 
learned counsel for the appellant relied on 
a Supreme Court decision Dharni Dhar 
Bhalla v. District Co-operative Bank Ltd, 
(1969) 3 SCC 694. All that was held in 
this case was that the Depay Registrar 
gathered information regarding an alleged 
embezzlement behind. the back of the. .ap- 
pellant and has based his award without 
giving an opportunity to defend himself 
nor a copy aE the complaint was furnished 


to him. He was also not given reasonable 
opor uny to file a written statement. 
Therefore, in the Supreme Court case; 


there was miscarriage of justice as -the 
award was against the principles of natural 
justice. It was, therefore, held that the 
award was not given within the four cor- 
ners of the U. P. Co-operative Societies 
Act and as such the Civil Court had juris- 


diction to give a declaration that the 
award was bad in law. The.principle laid 
down in the Supreme Court case has 
nothing to do with the present case -be 


cause there is no iota of evidence or sug: 
gestion that the award in this case was 
vitiated on any such ground or it was be- 
youd the authority which the Arbitrator 
ad in him under the U. P. Co-operative 
Societies Act and Rules. 


16. In the result, the appeal fails. 
It is hereby dismissed with costs. The 
stay order is vacated. 





Appeal dismissed. 
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Abdul Rasheed, Appellant v. 
Hussain, Respondent. i 


_ Second Appeal No. 277 of 1971, D/- 
11-7-1972, against decree of R. B. Srivastava 
Civil J., Moradabad, D/- 18-12-1970. 


Transfer of Property Act (1882), Sec- 
tion 108 (p) — Where the front portion of 
the shop consisting of a sort of gallery fell 
down, its reconstruction by the: tenant - in 
the : same shape and form as before by 
using bigger sized bricks, does not amount 
to material alteration simply -because-if 
was ‘done without the landlord’s’ permis- 
sion. 1965 All LJ 689, Dist., 1970 All-LJ 
1154, Ref. ` < (Paras 7, 10) 


Cases Referred: Chronological Parās 
1970 All LJ 1154 = 1971 Ren CJ 95,77": 
Kisan Lal v. Ram Bab E i Cae 
2 ee 


Bashir 


00 
1965 All LJ 689 = ILR (1965) 
458, Sitaram v. Arya Muni 
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S. Sharafat Ali, for Appellant, B. K. 
Kakkar and S. K. Subedar, for Respondent. 


JUDGMENT :— This is a defendant- 
tenant’s appeal from a concurrent decree 
evicting him from a shop of which the 
plaintif-respondent was the landlord. 


2. The undisputed facts are that 
the defendant was a tenant in a shop of 
which the plaintiff was landlord on pay- 
ment of Rs. 7.50 as rent per month. The 
shop was divided into two ortions, a 
kotha at the back and a sort of gallery in 
front. The front portion in which the de- 
fendant carried on his business fell down. 


The defendant reconstructed the front por- : 
the same shape” 


tion and brought it into 
and form as before. Thereupon the plain- 
tif served upon the defendant a notice 
terminating his tenancy and asking him to 
quit on the expiry of 80 days from the ser- 
vice of the notice. The defendant did not 
vacate the shop. The plaintiff then filed 
the suit for eviction and recovery of 
arrears of rent and damages. In paragraph 
4 of the plaint it was pleaded by the plain- 
tiff that the defendant despite instructions 
to the contrary reconstructed afresh the 
front portion of the shop which had fallen 
down, without any permission or authority 
and besides this the defendant raised cer- 


tain other new constructions. Then: in 
pärapraph 5 of the plaint the plaintiff 
pleaded that the above said constructions 


amounted to a material alteration and the 
plaintif was entitled to eject`the defendant 
without obtaining permission of the Dis- 
trict Magistrate. The defendant in his 
written statement refuted these allegations 
of the plaintif and pleaded that on account 
of the negligence of the plaintif the front 
portion of the shop had fallen down and 
after taking permission from the plaintif 
he reconstructed the front part of the shop 
and brought it in the same shape as it 
stood before. 


3. On the above pleadings of the 
parties the main question that arose for 
determination was whether the construc- 
tions made by the defendant in the accom- 
modation let out amounted to material 
alterations. The plaintif examined him- 
self as a witness. It was elicited from him 
that the new constructions raised by the 
defendant were exactly the same as stood 
before except that the old constructions 
were of small bricks while the new con- 
structions were of bigger bricks. It was 
further elicited from the plaintif that the 
A remained the same as be- 
ore. 


; The learned Munsif held that 
though the constructions were of the same 
nature as stood before but they having 
been raised by the defendant without the 
consent of the plaintif in law amounted to 
material alteration. In this finding the 
learned Munsif decreed the plaintiffs suit 
for eviction, 
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5. On appen by the defendant, the 
learned Judge of the Court below ob- 
served: 


“It is no doubt true as admitted by the 
respondent the shop in suit has been recon- 
structed in the same manner as it was be- 
fore falling down and that its value had 
also increased, but, this admission of fact 
cannot be of any assistance to the appel- 
lant because the reconstruction by him of 
the said shop, without’ written permission 
of the landlord would be deemed to be a 
material alteration according to the autho- 
rities cited above.” 


6. The learned Judge relied upon 
a decision of a learned Single Judge of the 
High Court in the case of Kishan Lal v. 
Ram Baboo, 1970 All LJ 1154. The appeal 
of the defendant was dismissed. 


7. The only question that falls for 
determination in this appeal is whether the 
finding of fact to the effect that the front 
portion of the shop reconstructed by the 
defendant exactly in the same shape and 
form as: before without the permission of 
the plaintiff will amount to a material 
alteration in the accommodation let: out. I 
think the learned Judge of the Court below. 
was in error in holding that the front por- 
tion of the shop though having been recon- 
structed in the same shape and. .form 
would amount to material alteration merely 
because the consent of the plaintiff was 
not taken by the defendant. To my mind, 
the prior permission or consent of the plain- 
tiff-landlord will have no bearing’ on the. 
question whether the constructions made 
by the defendant-tenant materially altered 
the accommodation let out. The court 
below seems to think that any unauthoris- 
ed construction will amount to material 
alteration. The plaintiff admitted that the 
new constructions raised by the defendant 
in the front portion of the shop were ex. 
actly the same in shape and form as the 
front portion of the shop stood prior to 
its falling down. I think a mere restora- 
tion of the portion by a tenant though in- 
volving building operation cannot . amount 
to altering the accommodation let out ma- 
terially as by such restoration the accom- 
modation would be brought in the same 
shape and form as let out. 


Indeed, the learned counsel for the 
respondent conceded that on the admissions 
of the plaintiff he could not raise any teñ- 
able argument that the front portion of the 
shop in its shape and form was altered. 
He, however, strenuously contended on the 
strength of an observation of S. N. Singh, 
J. at page 698 in the case of Sitaram v. 
Arya Muni, 1965 All LJ 689, that when 
the constructions let out stand demolished, 
the tenant would be materially altering 
the accommodation let out if he makes con- 
structions of his own without the consent 
of the landlord. The learned counsel refer- 
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red to clause (p) of Section 108 of the 
Transfer of Property Act which, according 
to him, prohibits erection of any perma- 
nent structure by the lessee without- the 
lessor’s consent and submitted that raising 
of. an unauthorised construction on -a 
vacant or open land would  certainl 
amount to altering the open piece of land. 
There is an obvious fallacy in this submis- 
sion of the learned counsel for the respon- 
dent. It is not the plaintiffs case that any 
lease of open land was given to the defen- 
dant. The plaintiffs own 
was a shop, that is a building or structure, 
which was leased out. If a part of the 
structure in the front portion fell down 
and the defendant as a lessee did not exer- 
cise his option to avoid the lease, the 
lease continued to subsist and that would 
be of the shop, a structure divided into 
front and back portions. On the facts- as 
established by the evidence on record, the 
front portion of the accommodation. let 
out had fallen down. The back portion 
remained in the use and occupation of the 
defendant. I think the defendant was 
within his rights to repair the fallen down 
portion and re-erect it. Merely because 
the defendant did not obtain the prior per-. 
mission of the plaintiff or the plaintiff did 
not accord consent to the re-erection or 
reconstruction, the structure so raised will 
not amount to materially altering the’ ac- 
commodation since it ‘has been’ found that 
the reconstruction restored the front por- 
tion of the shop in the same hape and 
form as it existed prior to its falling down. 
I think the respondent cannot derive any 
benefit from the observations of S. N. 
Singh, J. at page 698 in the case of 1965 
All LJ 689 (supra) firstly because. these ob- 
servations are obiter as the determination 
of that question was not .necessary for 
deciding the appeal. The learned Judge at 
page 697 when embarking upon the discus- 
sion on point No. 5 himself observed. as 
follows:— 

“In my view of my decision on points 
Nos, 2 and 8 it is not necessary to deter- 
mine this point.” 


on the facts the case 


8. secon: 
before the learned Judge was entirely dif- 
ferent. In that case the defendant was a 


tenant of an Ahata in which some rooms, 
kitchen and latrine existed. The whole 
Ahata was acquired by the State Govern- 
ment and the constructions in the Ahata 
were demolished. However, the owner of 
the Ahata questioned the validity of ‘the 
acquisition by means of a writ in the High 
Court and the acquisition proceedings were 
quashed. The State Government then re- 
leased the Ahata. The defendant then rais- 
ed constructions in the Ahata.. The learn- 
ed Judge on these facts held that when 
the land was released by the State Gov- 
ernment it was an open piece of land and 
the lease having subsisted -the defendant 
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would be deemed to be a tenant of the 
open land and by raising constructions 
thereon he would in law be deemed to 
have materially altered the accommodation 
let out. Here in the instant case no ques- 
tion arises of lease of any open land hav- 


‘ing come into existence at any stage in 


favour of the defendant. It could not be 
said that a partial falling down of the ac- 
commodation would bring into existence a 
lease in favour of the defendant of an open 
land that-is of the site on which that part 
of the accommodation stood. ` 


_ 9. It was then urged on behalf of 
the plaintiff-respondent y his learned 
counsel that the plaintiff having pleaded 
that apart from mere. restoration some 
more constructions were raised and no spe- 
cific issue having been framed in regard 


to. the further constructions havin been 
raised, the plaintiff was prejudiced and he 
could not „produce proper evidence. I do 


not find any substance in this argument. 
Firstly, the plaintiffs pleading in regard to 
construction in addition to the restoration 
is vague. No particulars have been given 
in the plaint. Secondly, the issue framed 
by the court of first instance, I think, was 
wide enough to cover that part of the con- 
struction also which was alleged to be iu 
addition to the mere restoration. Thirdly, 
the plaintiff in his statement before the 
court stated that whole of the re-construc- 
tion brought the front portion of the shop 
in the same shape and form as it stood be- 
fore falling down. I think, no case has 
been made out for affording any fresh op- 
portunity to the plaintiff. 


10. Lastly, it was urged on behalf 
of the respondent that use of bigger sized 
bricks in the construction raised by the 
defendant amounts to a material alteration 
as formerly in the construction of the front 
portion small bricks were used. This sub- 
mission of the learned counsel is devoid of 
substance. It is-a hollow argument. The 
shape and form of the accommodation not 
having been altered, merely the use of big- 
ger sized bricks would not alter the shape 
and form in a manner so as to amount 
to a material alteration in the accommoda- 
tion more so when the plaintiff admitted in 
his evidence that no damage has been 
caused to the accommodation and further 
it having ‘been elicited from him that in 
fact the whole accommodation appreciated 
in value, 


. OI. For the reasons given above, I 
allow this appeal and set aside the decree 
of the court below and dismiss the plain- 
tifs suit, in so far as the relief for evic- 
tion and recovery of damages are concern- 
ed, with costs throughout. 

Appeal allowed. 


t 
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AIR 1972 ALLAHABAD 548 (V 59 C 159) 
(LUCKNOW BENCH) 
K. C. PURI AND K. B. SRIVASTAVA, JJ. 
Ram Lal Poddar, Petitioner v. The 
. Tahsildar, Nanpara, District Bahraich, Res- 
pondent, 


Writ Petn. No, 164 of 1969, D/- 15- 
3-1972. 
: Index Note:— (A) Constitution of 
India, Art. 226 — Application for writ of 
Habeas Corpus is competent even when a 
person is released on bail. (X-Ref: S. 491, 


Cr. P. C.) (Para 4) 
- Index Note:— (B) U. P, Zamindari 
Abolition and Land Reforms Act (1 of 


1951), S. 279 — Several modes of recovery 
of arrears of land revenue may be taken 
in hand simultaneously or one after ano- 
ther, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1972 All 97 = 1971 All LJ 1211 
` (FB), P. P. Industries v. District 
Magistrate, Mirzapur 5 
AIR 1950 Madh B. 17 = 51 Cri LJ 
731, Mohammad Zahural Huque v. 


State 4 
AIR 1934 All 148 = 85 Cri LJ 1296, 
- Sandal Singh v, Dist. Magistrate and 
Supdt., Dekeadon . 4 
B. M. N. Kacher, for Petitioner; Dy. 
Govt.’ Advocate, for Respondent. 
K. B. SRIVASTAVA, J.:— This is a 


petition under Article 226 of the Constitu- 
tion of India for the issue of a writ of ha- 
beas corpus and of certiorari quashing cer- 
tain documents and processes. The peti- 
tion arises out of the following facts:— 


2. The petitioner Ram Lal Poddar 
alleges that he made an application in the 
year 1949 for supply of some materials on 
credit for the construction of a masonry 
well for purposes of irrigation, and on the 
basis of that application the Agriculture 
Department supplied some materials in in- 
stalments but not all the materials indent- 
ed by him. The Agriculture Department 
assessed the price of the material supplied 
at Rs. 420.80. He received a citation in 
the year 1963 for the payment of the as- 
‘sessed price. Subsequently, his moveables 
‘of the value of Rs. 1500/- were attached 
‘and entrusted in the Supuidgl of one Suraj 
Lal as custodian and the attached goods 
were not returned to him and nothing was 
heard about the recovery processes till the 
close of the year 1968. He was arrested 
-on` January 27, 1969 on a warrant of re- 
covery for the realization of Rs. 420,80 
as the price and Rs. 414- as the decretal 
amount. He then made an application 
Armexure I), supported by an affidavit 
Annexure II) and he was then released on 
bail on furnishing a personal bond and a 
surety bond for Rs. 461.80. His grievance 
is that he was put in double jeopardy in- 
asmuch as his movables worth Rs. 1500/- 
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were attached and still he was arrested 
under section 281, U. P, Zamindari Aboli- 
tion and Land Reforms Act and Rule 247 
of the U, P. Zamindari Abolition and Land 
Reforms Rules. His contention is.that he 
had purchased goods on credit and the 
price did not amount to arrears of land 
revenue and, therefore, the coercive pro- 
cesses prescribed for the recovery of ar- 
rears of land revenue had no application 
in his case. His further contention is that 
the unpaid purchase money could not be 
ae as “financial assistance” under ‘the 
Public Moneys (Recovery of Dues) Act, 1965: 
and, therefore, that Act also has no applica- 
tion. It is in these circumstances that he 
has prayed for a writ of habeas corpus -so. 
that the restraint put on his liberty “by the, 
personal and sure bonds is terminated 
and for a.writ of certiorari quashing the 
said bonds, the citation, and ancillary -re- 
covery processes, we 


3. The petition has been resisted 
by the respondent, namely, Tahsildar, Nan- 
para by a counter-affidavit dated’ February 
21, 1969, a supplementary counter-affidavit 
dated February 25, 1969 and a secònd sup- 

lementary counter-affidavit dated Decem- 
Bee 28, 1971, the first having had been fil- 
ed by the Tahsildar and the latter two’ by 
Anandji Srivastava, office assistant in the 
office of the Agricultural Engineer, . Kan- 
pur. We will revert to the facts later ‘in 
the judgment, for ‘at the present moment, 
we will like to dispose of two preliminary 


points of law. 


4. The first point is whether or 
not a writ of habeas corpus can lie after 
a person is detained and then released: on 
bail and regains his liberty. This point isj. 
concluded by Sandal Singh v. District Ma- 
gistrate and Supdt., Dehra Dun, AIR 1934 
All 148, a Division Bench decision ‘of this 
Court wherein Suleman, C. J. speaking for 
the Court observed thus:— l 


“The mere fact that after his arrest he 
was temporarily released on bail pending 
further enquiry does not oust the jurisdic- 
tion of the High Court under this section.” 
Suleman, C. J. was referrin to Section 
491 of the Code-of Criminal | Procedure. 
It was held in 1945 Indore- Law -Reports 
143 that even if a person is temporarily re- 
leased- on bail prior to his being extradit- 
ed, he must be considered to be detained 
in the constructive custody of the Court 
through the surety, as his liberty is- subject 
to restraint and he has to be produced be- 
fore the Court by the surety whenever re- 
uired. Reliance for this was placed. -on 
the reported decision of this Court: (supra). 
The same view was reiterated by- the 
Madhya Bharat High Court -in Mohammad 
Zahural Haque v, State, 51 Cri LJ.731 = 
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3 The next contention of the 
learned counsel for the petitioner is that 
even if the unpaid price amounts to “finan- 
cial assistance” under the Public Moneys 
(Recovery of Dien Act, 1965, it cannot be 
recovered under that Act because it has 
been declared ultra vires. This contention 
is well founded. See P. P. Industries v. 
District Magistrate, Mirzapur, 1971 All LJ 
1211- = (AIR 1972 All 97) (FB). 


n 6. Now, the contention of the 
Iéarned counsel for the petitioner is that 
the amount of Rs. 41/- which represents 
the decretal money can in no case amount 
to an arrear of land revenue. This point 
has been conceded and we need not, there- 
fore, -dilate any further upon it. 


ee As regards the remaining 
amount of Rs, 420.80, his. contention is 
that it represents either a loan in kind of 
materials supplied or unpaid price and in 
neither case can the amount be regarded 
as arrears of land- revenue. On the other 
hand, this argument has been assailed by 
the learned Government Advocate who has 
urged that the amount represents a Taqavi 
loan and as such ‘it can recovered as 
arrears of land revenue. In order to re- 
solve this controversy we have to look to 
the background history as it appears from 
the affidavit. Annexure 1 (now marked 
Annexure. C by the Court in order to avoid 
confusion in references to annexures) is 
G. O. No. F-769/XII-A-207-49 dated Sep- 
tember 27, 1949 from the Government to 
the Chief Agricultural Engineer, U. P. It 
shows that Government sanctioned a Five 
Year Plan of sinking masonry wells from 
the years 1947-1948 to 1951-1952 in order 
to attain self-sufficiency in the matter of 
food by bringing additional acreage under 
cultivation and by intensifying production 
so as to increase the yield per acre. It was 
emphasised that irrigation facilities played 
an important role in increasing production 
per acre and the scheme of sinking ma- 
sonry wells offered © considerable scope 
in .this respect. Government, . therefore, 
sanctioned the scheme for various districts 
including the District of Bahraich where 
the petitioner resides. A- cultivator was 
made eligible to a subsidy at the rate of 
one-third of thé cost of a masonry well 
subject to a maximum of Rs, 500/- per 
well provided that he possessed a holding 
of at least 5 acres and not more than 10 
acres, his polan stood sanctioned in 
advance, and he completed the construc- 
tion of the well within a period of 12 
months from the date of the sanction to 
the satisfaction of the Agriculture Depart- 
ment. The subsidy was to be paid after 
the Senior Mechanical Inspector or’ the 
Assistant Engineer had inspected the well 
and certified that it had been satisfactorily 
constructed. An application was to be 
accompanied by a certified extract from the 
Patwaris’ record stating the size of the 
holding and the position of the well, if 
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applicant desired to 
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any, already existing on the holding. The 
G.O. further stated that if an approved 
have construction 


materials such as iron and steel, cement, 
and coal for burning bricks, he may be 


. advanced these materials upto the value of 


the. amount of subsidy admissible, that is 
1/8rd of the cost of the well. This ad- 
vance was to be treated as an interest free 
Taqavi and the special Rules for Taqavi 
ander Chapter VII of Taqavi Rules were 
to apply to such an advance. On a satis- 
factory completion of the well, the value 
of the advance was to be set off against 
the subsidy, otherwise it was to be recover- 
ed'as a Taqavi loan. Departmental staff 
was instructed to ensure that the appli- 
cants utilized the materials only for the 
purpose for which they were issued. An- 
nexure 2 (Annexure D) is the application 
of the petitioner dated November 7, 1949 
made after the issue of this G.O. It is 
headed “Sahayak Yojna Ke Antargat Kun- 
wen Banwane Ka Prarthana Patra”. It was 
addressed to Agricultural Engineer through 
the Deputy Commissioner. It recites that ' 
he had an agricultural holding of an area 
of 9.700 acres in village Bhatehta but 
there was no existing irrigation facility. 
Therefore, he was making this application 
under “Sahayak Yojna” so that bricks, 
cement and iron was supplied to _ enable 
him to construct the well before Novem- 
ber, 1950. It went on to mention that he 
was prepared to make a deposit in advance 
to cover the price of the materials, a pro- 
mise which he never fulfilled. The Pat- 
wari gave a certificate about the extent of 
the petitioners holding and non-existence 
of any well on that holding. The peti- 
tioner further undertook to use the mate- 
rials only in the construction of the well 
and for no other purpose. He also fur-. 
nished two sureties. A recommendation 
was then made by the District authorities. 
Annexure 8 (E) shows that cement, M.S. 
Flat, Bolts, Nuts and coal of the _ total 
value of Rs, 420/12/9 were supplied on 
April 19, 1950 and the bill was sent to 
him. It further shows that he acknow- 
ledged receipt on the same day. It is 
meaningless to urge that the materials were 
supplied in instalments or some materials 
were not supplied. It is true that the mate- 
rials were supplied on credit. It is also 
true that the price of the materials was to 
be set off towards the subsidy of Rs. 500/- 
but that was dependent upon the further 
fact that the materials were used in the 
construction of the well and it was duly 
constructed within 12 months. The coun- 
ter-affidavit shows that when an inspection 
was made by the Mechanical Inspector on 
April 11, 1954 it transpired that the peti- 
tioner had not constructed any, well what- 
soever, It is in these circumstances that 
he lost his claim to a subsidy and became 
liable to pay the loan as if it was a Taqavi 


loan. Rule 1, U. P. Tagavi Rules, says 
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that “Taqavi” means a loan advanced under 
the Land Improvement Loans Act, 1883. 
Rule 3 says that a loan for construction ‘of 
masonry wells is a loan under the said 
Act. Section 4 of the Act says that loans 
may be granted for the purpose of making 
any improvement. 
Act says that ‘improvement’ means any 
work which adds to the letting value of 
land and includes the following, namely,— 


(a) the construction of wells, ......, 
for the storage, supply or distribution, of 
water for the purposes of agriculture. 


Section 7 of the Act says t all .loans 
anted under the Act ...... shall, when 
ey become due, be recoverable by the 

Collector from the -borrower, as -if they 


were arrears of land revenue due by him. 
Chapter VII, Taqavi Rules, covers a loan 
of the kind in question. Section 279, U. P. 
Zamindari Abolition and Land Reforms 
Act: says that any arrear of land revenue 
may be recovered by anyone or more’ of 
the following processes:—. pe SE 
“(a) by serving a writ ‘of demand or 
citation to appear on any defaulter, 
) by arrest or -detention of. his per- 
son, a 
(c) by attachment and sale of his mov- 
able property including produce, 


_ (da) to (D reedi s : 
This section thus lays down the procedur 
for the recovery of arrears of land ‘ reve- 
nue, It enumerates as many as'seven modes 
whereby an arrear of land revenue may be 
recovered from a defaulter. Several modes 
may be taken in hand simultaneously or 
one after the other. Certainly, there is a 
distinction between arrears of land’ revenue 
and sums recoverable as arrears of Jand 
revenue but once a Statute says that a par- 
ticular loan can be recovered as if it was 
an arrear of land revenue, Section 279, 
U. P. Z. A. and L. R. Act will have full 
application. We are of the view, there- 
fore, that the transaction in question was 
a Taqavi loan and the respondent had ‘the 
right to issue a citation or to attach the 
movables, or to arrest the petitioner, or: to 
do all these things simultaneously or one 
after the other. We are aware of the fact 
that some movables were attached ‘and 
there is no accounting. The petitioner may 
seek his remedy as to that in -a proper 
court of law, as and’ when advised. “At 
present, it is clear to us that in spite’ of 
the subsisting attachment, if any, the res- 


pondént had the legal right to effect’ the 
arrest of the petitioner. an 
à Tewi 

8. Altogether, therefore, tio ` writ 

of habeas corpus can be issued and the 


citation or the bonds or the processes can- 

not be quashed. The writ petition ' is, 

therefore, dismissed with costs. - >= 
Petition dismissed. 


Aligarh Municipality v. -Asfa Begum (Misra J.) 


Section 4 (2) of that- 


A.I R. 

AIR 1972 ALLAHABAD. 550 (V 59 C 160 
l T. S. MISRA, J. a 
Municipal Board, Aligarh, Appellant 


v. Smt. Asfa Begum, Respondent. 

Second Appeal No. 2525 of 1965, D/- 
31-7-1972, against decree of Om, Prakash, 
Sapay Addl. C.. J. of Aligarh, D/- 18- 

-1963. : 3 PAS 


Index Note:— (A) U. ‘P. Municipalities 
Act (2 of 1916), S. 189—The provision for 
notice under S. 189. is mandatory and if 
no notice was given or the notice given 
was invalid the Board would, have -no 
power to carry the drain. through or under 
the premises of any person: (Paras 1, 2) 


Index Note:— (B) U. P. Municipalities 
Act (2 of 1916), S. 189 — A-notice under 
S. 189 not signed ‘by. the Administrator nor 
issued. on his, behalf or under his direction 
or order is invalid and no action can be 
taken on its: basis. AIR 1952 SC 181 and 
AIR 1855 SC 160, Distinguished. 

(Paras 1, 2) 
_ Index Note:— (C) U. P. Municipali- 
ties Act (2 of 1916), S. 189 —.A notice 
under S. 189 which does not mention the 
Municipal number or boundary of the 
house to be affected and does not point out 
the width of the drain and the portion of 
the house to be affected must be regarded 
as vague. ara 1) 
Cases Referred: Chronological Paras 
AIR 1955 SC 160 = 1955 SCR 1011, 
P. Joseph John v. State of Travan- 
. core-Cechin 1, 
AIR 1952 SC 181 = 1952 Cri LJ 955 
= 1952 “SCR. 612, Dattatraya 
. Moreshwar v. State of Bombay 1, 2 

B. R. Tripathi, K. C. Agarwal, for Ap- 

pellant; S. J. Hyder, for Respondent. i 

’ JUDGMENT :— It is: admitted by the 
learned counsel for the appellant that at 
the- relevant time when the decision to 
make a «drain was taken, the Municipal 
Board stood superseded and an Adminis- 
trator had been appointed. Section 31 of 
the U. P. Municipalities Act deals with 
the consequence of the supersession of the 


Municipal Board. Sub-clause (b) of that 
section lays down that i 
` “when the Board is superseded, such 


person or persons as the State Government 
may appoint in that behalf, shall so long 
as the supersession of the Board lasts, ex- 
ercise and perform, so far as may be, the 
owers and: duties of the Board -and shall 
e deemed to be’ the Board for all pur- 
poses.-and...... z 

Thus the Administrator in the instant case 
had full powers of the Board which were 
to:be performed by the Board prior to its 
supersession. Under Section 189 the 
Board had the power to construct such 
drain -as it thought necessary and ‘to’ carry 


those drains through, across or ‘under any 
street or place, and after reasonable notice 


IP/JP/F226/72/GNB/HGP ~ 








1972 


in writing to the owner or occupier, into, 
through or under any buildings or land: 
As the Board had stood superseded, the 
power given under Section 189 of _ the 
Act, was expressly to be exercised by 
the Administrator of the Municipality. He 
had under Section 189 the power to -con- 
struct drains for keeping the Municipality 


‘properly cleaned and drained. He had 
also the power to carry such drains into, 
through or under any building or land 


owned by a third party after giving reason- 
able notice in writing to the owner or 
occupier thereof. A duty was however 
imposed upon an Administrator to give a 
reasonable notice in writing to the owner 
or occupier who was to be affected by the 
process of constructions of the drains. 

In the instant case as has already 
been mentioned, an Administrator had 
taken the decision on 26th July, 1965 that 
a notice under Section 189 of the U. P. 
Municipalities Act be issued to Hafiz Mo- 
hammad Ibrahim the occupier for vacating 
the house as a Municipal drain was pro- 
posed to be taken through the house which 
was being occupied by Sri Nawab Khan 
Painter, (Ext. A-2), The Executive Officer 
ave notice dated 9th August, 1955 under 

is signature to M/s. Hafiz Mohammad 
Ibrahim, Railway Road Aligarh intimating 
him that a public drain was to be con- 
structed through Mohalla Sarai Rehman 
and as the house owned by him obstruct- 
ed the constructions the notice was being 
served upon him. under Section 189 of the 
U..P. Municipalities Act that the house in 
question was required to enable the Assist- 
ant Engineer L.S.G.E.D. to construct the 
abovementioned drain. He was asked to 
get the house vacated within a fortnight. 
There is no indication in this notice that 
it was being given .on the direction of the 
Administrator or that it had been signed 
for and on behalf of the Administrator or 
by his order. Obviously the recipients of 
this notice could not get any idea that it 
had been given by the Administrator in 
the discharge of his duties under Section 
189 and for the exercise of his power to 
make’ the drain in question. There is no 
proni that the Administrator had delegated 
is authority to the Executive Oficer to 
issue the notice. The Executive Officer 
was also not examined in the case by the 
defendant-appellant to state that the im- 
pugned notice was given on the direction 
of the Administrator. No drain could be 
carried out into, through, or under any 
building or land under Section 189 of the 
U. P. Municipalities Act without giving a 
reasonable notice in writing to the owner 
or the occupier thereof. i 


The provision for giving a notice in 
writing is in my opinion, a mandatory one. 
It was the duty of the Administrator to 


give a reasonable notice in writing to the 
owner or occupier of a building which was 
to be affected by the proposed action of 
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-house which was to be affected. Whether 


‘In the case of P. Joseph 
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carrying a drain into, through or under his] 
building or land as the case may be. Learn- 
ed counsel for the appellant urged that 
compliance of this provision was made by 
giving the impugned notice (Ext. A-3). The 
veld of this notice was challenged by 
the plaintiff-respondent on the ground that 
it was not signed by the Administrator 
nor was the same given on the direction 
or order of the Administrator inasmuch as 
there was no indication to that effect in 
the notice itself. The notice was also 
challenged on the ground that it was 
vague inasmuch as there was nothing to 
establish the identity of the house to be 
affected. Neither its municipal number 
nor its boundary was mentioned therein. 
The notice also did not point out the 
width of the drain and the portion of the 


the entire house was to be covered by 
drain or a (tion thereof, was a matter 
left to be guessed. In my view the notice 
was a vague one inasmuch as it suffered 
from the infirmity pointed out above. It 
also could not be construed to be a notice 
given by the Administrator as required by 
Section 189 of the Act. The learned coun- 
sel for the appellant relied upon two deci- 
sions of the Supreme Court namely Datta- 
traya Moreshwar v. The State of Bombay, 
AIR 1952 SC 181 and P. Joseph John v. 
State of Travancore-Cochin, AIR 1955 SC 
160. In the case of Dattatraya v. The 
ae of Bombay (supra) it was laid down 
that: : 


“It is well settled that generally speak- 
ing the provisions of a statute creating 
pon duties are directory and those con- 
erring private rights are imperative. When 
the provisions of a statute relate to the 
performance of a public duty and the case 
is such that to hold null and void acts 
done in neglect of this duty would work 
serious general inconvenience or injustice 
to persons who have no control over those 
entrusted with the duty and at the same 
time would not promote the main object 
of the legislature, it has been the practice 
of the Courts to hold such provisions to 
be directory only the neglect of them not 
affecting the validity of the acts done.” 








2. Similarly in the case of AIR 
1955 SC 160 (supra) it was laid down 
relying on AIR 1952 SC 181 (supra) that:— 


“Clauses (1) and (2) of Art. 166 are 
directory only and non-compliance with 
them does not result in the order being in- 
valid, and in order to determine whether 
there is ‘compliance with these provisions 
all that is necessary to be seen is whether 
there has been substantial compliance with 
those requirements.” 
ohn, the notice 
which was given by the Chief Secretary of 
the State and expressed to be on behalf 
of the Government and giving opportunity 
to the petitioner to show cause against the 
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action proposed to be taken against him 
was -in salen] compliance with the 
‘provisions.. of the article. In the instant 
‘case .the notice signed by the executive 
officer was not expressed to be on -behalf 
‘of the Administrator. Under Section 189 
the owner of a ee could successfully 
object to carrying of the drain into or 
through his house on the ground that a 
reasonable notice in writing had not been 
given to him. Thus Section 189 confers 
a right also on the owner and occupier. 
He could insist for reasonable notice be- 
fore his house could be affected by the 
Proposed action of carrying a drain into 
his house. It also imposed a duty on the 
Administrator ‘to give such notice. This 
provision of giving a notice in writing 
could not, therefore, be said to be a direc- 
tory ‘provision. Thè notice contemplated 
by Section 189 must be a valid notice. If 
no notice was given or if retice given was 
invalid. the Municipal Board would 
have the power to carry the drain through 
or under the premises of any person. In 
these circumstances the notice in the in- 
stant case not having been signed by the 
Administrator or purporting to have been 
‘jissuéd under the direction of the Adminis- 
trator, was an invalid notice. and no action 
could be taken on its basis. No other 
point is urged before me. 


S: 3 In the result, the appeal fails 
‘and -is accordingly dismissed with costs. 
pS Appeal dismissed. 
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raga J. S. TRIVEDI, J. 

*_ ` -Bhagwati Prasad Hajela; Applicant v. 
“Bishambhar Nath Singh Kapoor, Opposite 
Party. f 
’*_* Civil Revision Nos. 1363 -and 1364 
“of -1971, D/- 24-4-1972, against order of 
-2nd Addl. Dist. J, Allahabad, D/- 8-11- 
"197TL. 

+ ` Index Note:— (A) Civil . Procedure 
“Code (1908), O. 21, R. 35 (3) — Irrespec- 
-tive of Section 76-and Order 26, C. P. Code 
(1908) the executing court has jurisdic- 
tion to direct delivery of possession through 
‘a. Commissioner. (X-Ref:— (1) Section 76, 
‘C. P. Code (1908); (2) Order 26, C. P 
-Gode ' (1908); (3) Order 21, Rule 105, C. P 


¿Code (1908) as amended by Allahabad 
High Court.) (Para 4) 
Cases ` Referred: Chronological Paras 


-AIR 1962 SC 1886 = (1963) 2 SCR 
v. 499, Dokku. Bhushayya v: Katra- - 
-» gadda Ramkrishnayya 
“AIR -1961 SC 218 = 1961 (1) Cri LJ 
322, Padam Sen v. State of Uttar- 
z- ‘Pradesh 1, 4 
>>: D. C. Saxena, for Applicant; K. P. 
‘Singh, fòr Opposite Party. i 
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Bhagwati Prasad v. 


-ance was place 


jurisdiction of the court -to 


Bishambhar Nath (Trivedi J.) ALR. 


ORDER :— The applicant is a judg- 
ment-debtor and the opposite party is a de- 
cree-holder. The decree-holder had origi- 
nally applied for delivery of possession 
through an amin. Subsequently when the 
case was transferred to the Court of Addi- 
tional Civil Judge it was prayed that posses- 
sion be affected through a Commissioner. 
The Additional Civil Judge nted the 
prayer and an Advocate Commissioner was 
appointed to effect delivery of possession. 
The order was challenged in revision, and 
it was contended that the executing court 
was not competent to effect delivery of 
possession through a Commissioner.. Reli- 

on Padam Sen v. e 
State of Uttar Pradesh, AIR -1961 SC 218. 
The learned IInd Additional District Judge 
dismissed the revision holding that the case 


-referred and relied by the revisionists was 


distinguishable. Hence this revision, _ 
2. The question involved in this 
revision is whether -delivery of possession 
could be effected through a Vakil Commis- 
sioner. The learned counsel for the appli- 
cant has contended that the power and 
issue commis- 
sion is limited to purposes enumerated iùn 
Sections 75 to 78 of C.P.C. His * further 
contention is that Section 141 of the Civil 
Procedure Code being limited to suits even 
power to appoint Commissioner given 
under ‘Section 75 and Order 26, C.P.C. 
will not be available to executing court. 


3. Section 141 mentions that the 


‘procedure provided in the Code of Civil 


Procedure in regard to suit shall be follow- 


‘ed as far as could. be made applicable in 
‘all proceedings in any court of civil juris- 


iction. Proceedings in any court of civil 
jurisdiction refer only to original matters 
and do not include proceedings in execu- 
tion vide Dokku Bhushayya v. Katragadda 


Ram Krishanayya, AIR 1962 SC., 1886.. 


4, The question, therefore, is whe- 


ther irrespective .of Section 76 and Order 


26, C.P.C. the executing court had jurisdic- 
tion to direct delivery of possession 
through a Commissioner. Order 21 deals 
with: the procedure for execution of decrees 
and orders.: Order 21, Rule 35, C.P.C. 


‘authorises the Court to deliver possession 


of immovable . property. Sub-clause 3 of 
Order 21, Rule 35, C.P.C. reads. as under: 
_ _ “Where possession of any building or 
enclosure is to be delivered and the person 


‘in possession, being bound by the decree, 


does not afford free access, the Court, 
through its officers, may, after giving rea- 
sonable warning and facility to any wo- 
man not appearing in public according 
to the customs of the country to withdraw, 
remove or open any lock or bolt or break 
open any door or do any other act necés- 
sary for putting the decree-holder in pos- 
session.” -> . 

This sub-clause is indicative of the fact 
‘that: the executing court is`competent to 
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effect delivery of possession through its 
officers. An Advocate is not an officer of 
the Court till he is appointed -a Commis- 
sioner and once he is appointed a Com- 
missioner he becomes an officer of the 
Court as long as his authority to actas a 
Commissioner continues. Order 31, Rule 
105, C.P.C. as amended by this Court is 
also pointer of the fact that a Commis- 
sioner can be appointed for special reasons. 
It reads as under: 

“Every attachment of movable pro- 
perty undér’ Rule 48, of negotiable instru- 
ment. under Rule 51, and of immovable 
property under Rule 54, shall be made 
through a civil court Amin or ‘bailiff, un- 
less special reasons render it necessary that 
any other agency should be employed, in 
which tase those reasons shall be stated in 
the handwriting of the presiding 
himself in the order for attachment.” 
If, therefore, the attachment could be 
effected through an officer of the court 
there is no justification why the delivery 
of possession : which is dependant on the 
passing of the decree. cannot be effected 
through a Commissioner. There is nothing 
in the General Rules (Civil) or in the Code 
of Civil Procedure to the contrary. Reli- 
ance has been placed by the applicant on 
the AIR -1961 SC 218 wherein it was laid 
down: , 

“Court has no inherent powers under 
Section 151 to appoint a Commissioner to 
seize account books in the possession of 


Judge 


the plaintiff, upon an application by the 
defendant that he has apprehension that 
they would be tampered with.” 
The facts of this case are distinguishable 
from Padam Sen’s case. 

5. In Padam Sen’s case the ques- 


tion was whether the Court had power to 
seize the documents or not and if the 
Court had not power to seize the docu- 
ments the exercise of that power through 
a Commissioner was equally without juris- 
diction. In a case for delivery of posses- 
sion the Court has power to order delive 
of possession and the machinery evazi 
which possession is delivered is through an 
Amin. Therefore the power which can be 
exercised by the Court through am Amin 
can equally be exercised by the Court 
through a Commissioner who on his ap- 
pointment as a Commissioner becomes an 
officer of the Court for executing orders of 
the Court. The Court below was, there- 
fore, right in holding that the appointment 
of a Commissioner for delivery of posses- 
sion was perfectly justified, 

6. As the two revisions are in res- 
pect of two tenements of the same build- 
ing owned by the same landlord against 
the same tenant both the revisions are dis- 
posed of by one common judgment. For 
the reasons given above these revisions 
have no force and are dismissed with costs. 

Revision dismissed. 


Ram Dhani v. Janki Rai (Srivastava J.) 


Relied on. 


‘ofa Waqf property. 
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AIR 1972 ALLAHABAD 553 (V 59 C 162 
i K. N. SRIVASTAVA, Jo: 
‘Ram Dhani, Applicant v. Janki Rai 
Singh and others, Respondents. 
_ Second Appeal No. 3598 of 1964, D/- 
31-1-1972, against judgment and decree of 
S. K. J. Naqvi, Dist. Jọ, Ballia, D/- 29-5- 
1984, ; 
_ (A) Muhammadan Law — Waqf: — 
Mutawalli — Permanent lease by, without 
ermission of Waqf Board — Validity. 
X-Ref; Contract Act (1872), Ss. 24, 30). 
A permanent lease of Waqf land by 
Mutawalli without the permission of Waqt 
Board ïs not void but voidable. Unless 
and until such a lease is avoided by the 
persons concerned, it is valid. © Nor is. such 
a lease void when its consideration or the 
object, is not unlawful under S. 24 of the 
Contract Act. Therefore, the lessee in 
such a case has a right to transfer his lease 
rights to another. AIR 1942 Mad 641, 
(Paras 7, 8) 
(B) Civil P, C. (1908), Ss. 100-101 — 
Concurrent finding of fact — No interfer- 
ence in second appeal. op 


- À concurrent finding of fact, that the 
land purchased by the defendant’ was other 
than land of which the lease rights were 
purchased by plaintiff, cannot be interfer- 
ed with in second appeal particularly when 


that finding was based on good and valid 
evidence. (Para 9) 
(C) Criminal P. C. (1898), S. 145 — 


Delivery of possession to one of the par- 
ties — Subsequent civil suit— Effect. 
The delivery of possession’ given to a 
party under S. 145, Cr. P. C. is subject to 
a decision by a Court of competent juris- 
diction. Therefore, when there is concur- 
rent finding of fact in a civil suit, that the 
defendant was not the purchaser of the 
disputed land and that he purchased some 
other land, the contention that his posses- 
sion was upheld in Section 145 proceed- 
ings, cannot stand, (Para 11) 
Cases Referred: Chronological Paras 


ATR 1942 Mad 641 = (1942) 2 Mad 


LJ 164, Sundaramurthi Nair v. : 
Chotti Bibi cs © 8 
S. Sadiq Ali, for Applicant; Keshav 
Prasad Singh, for Respondents. 
JUDGMENT :— The facts giving rise 


to this appeal are as follows: 


2. -. The disputed property was part 
Smt. Hamida and 
Smt. Zubaida were the mutwallis of the 
Waqf. They executed a permanent lease 
in favour of Shafuddin, the - husband - .of 
Smt. Hamida about ten and half kattas of 
Waqf land. Shafiuddin built a Kachcha 
construction on the part of the land which 
was leased out to him. That land has 
been shown in the map of the Amin by 
letters YZBA. The plaintifs purchased 
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this land from Shafiuddin. © The deféndant 
is also said to have purchased this land. 
ere was a dispute between the defen- 
dant and the plaintiffs about the possession 
of the land which resulted in a proceeding 
under Section’ 145, Cr. P. C. and. it was 
decided in ‘favour of the defendant. The 
plaintiffs then brought a suit. à 
3. The defendant 
suit alleging that ‘the land belonged to him 
and’ he was the original owner of the same. 
He also contended that the mutwallis had 
no. right .to-lease ‘out the’ Waaf: property 
and; as such, no right and interest was 
created in, favour .of Shafluddin nor Shaf- 
uddin had any power to execute the sale 
deed in favour of the. plaintiffs. is 


4. The learned Munhsif held that 
the land which the defendant No, 1 pur- 
chased was a land other than: the dis- 
puted land. He also held that the disput- 
ed ‘land was'the same which was -leased 
out to’Shafiuddin and it was sold by Shafi- 
uddin to the tage but dismissed the 
suit:on the finding that.the mutwallis Smt. 
Zubaida -and Smt. Hamida had no power 
to execute a permanent lease in: favour of 
Shafiuddin. and, therefore, the plaintiffs had 
no right, title and interest in the disputed 
land. Le ; 

5. On appeal by the plaintiffs, the 
lower appellate Court "held that the lease 
deed was voidable document and was a 
good and valid document till it was. avoid- 
ed by, the mutwallis or beneficiaries and, 
‘therefore, the view taken by the Munsif was 
Tar He,” therefore, allowed, the appeal 
and -decreed the plaintiffs’ suit. Being dis- 
satisfied, the defendant has filed this 
appeal. l ; , : 

6. | The first -question which has to 
be determined in this case is as to whether 
the .lease deed executed by Smt. Zubaida 
and Smt. Hamida in favour of Shafiuddin 
was a void document or a voidable docu- 
ment. If it was a ‘document void ab ini- 
tio, certainly, no ziat passed to Shafi- 
uddin’ which -he could have subsequently 
sold to the plaintiffs but’ if -it was a docu- 
ment ‘which could-.be avoided, ,then. cer- 
tainly it was a zeod and valid document 
till it was avoided by the person concerned. 


7. The learned counsel for the ap- 
ellant read over the Waqf deed and the 
ease deed to me. There is no dispute that 
the mutwallis, under the Mohammedan 
Law, had- no right to execute such a lease 
of a ‘permanent ‘character unless the‘ per- 
mission of the Waqf Board was’ obtained, 
but if a mutwalli executed any deed -which 
was not permitted under the Mohammedan 
Law or it’ exceeded the right given to him 
under the law, the deed cannot become 
void ab’ initio. It can be a valid docu- 
ment unless: it was avoided by the persons 

concerned. Certainly this deed has not 
been avoided by the mutwallis or benefi- 
claries. As a second limb of his argument, 


Ram Dhani v. Janki Rai (Srivastava J.) : 


contested the 


defendant is 


ALR. 


the learned counsel for the appellant con- 
tended that even if this lease was valid till 
the lifetime of the mutwallis, it did- not 
create any title and interest .in the lessee, 
namely, Shafiuddin, because the lease was 
executed against the conditions laid down 
in. the waqf deed. A lease. deed of any 
agricultural land which is under a+ Waqf 
cannot be created for :more than three 


-years and for other properties, such a lease 


cannot be created for more than a period 
of -one year unless the permission of the 
District Judge;. now the Waqf Board, is 
obtained. To my mind, there is not.the least 
doubt that such a document, if executed, 
can .be validated retrospectively by ‘obtain- 
ing permission ‘of the Waqf Board. Thus 
by no stretch of! imagination, it can be said 
that the lease, is void ab initio. - : 


8. Agreements which .are void ab 
initio. have been mentioned under Section 
80 of the Indian Contract Act. Section 24 
deals with all contracts of: which any part 
of a single consideration for. one or ‘more 
object is found to be unlawful. ‘This is not 
the case here. The lease was for. consi- 
deration, and neither its term or object can 
be said to be unlawful. It was neither 
without consideration, as laid down under 
Section 25 of the Indian Contract Act. Sec- 
tions 26 and 27 of the Contract Act would 
not apply to the facts of this .case because 
they are regarding restraint of the marriage 


of any person other than a minor or res- 
traint o rofession, trade, business etc. 
Similarly, Sections 28,, 29. and 80 of the 


Contract Act. also do‘ not attract the facts 
of, this case. Therefore, in my opinion, 
this lease deed cannot be said to be a void 
document. My view on the above point 
is further strengthened by the’ observation 
made in a Madras case in Sundaramurthi 
Nair: v. Chotti Bibi, AIR 1942.Mad 641 
where it- was held that.a lease granted by 
a. Mutwalli in respect of Waqf land- for 
more than three years without the sanction - 
of the court was not void ab initio under 
the. Mohammedan Law and was only void- 
able. It was also held that such leases are 
operative or binding on ‘the mutwalli' who 
granted it unless they are declared to be 
invalid.. In this view of the matter, the 
lease in question is voidable document and, 
therefore the lower appellate court ently 
held that unless this lease deed was avoid- 
ed, Shafiuddin had right as a lessee -toj 
transfer his lessee right to the plaintiffs. 
9. . The fact: that.’ the land which 
was purchased, -by the defendant was other 
than this land is ¢oncluded by concurrent 
finding of fact by ,the trial Court and the 
lower appellate Court and as such>jt can- 
not, be disturbed in this second appeal par- 
ticularly when this finding is based on 
good and solid evidence. The’ contesting 
therefore rank trespasser. 
The learned counsel for the appellant con- 
tended. that if the plaintiffs and the defen- 
dant both were trespassers, then. the de- 
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fendant who was in possession should not 
be disturbed apd the plaintiffs’ suit should 
not be decreed. I fear this argument can- 


not be upheld. As held above, the plain- 
tiffs are not trespassers. They purchased 
this land under a valid sale-deed which 


was legally executed by Shafiuddin for con- 
sideration. This right of Shafiuddin to 
transfer his lessee right for consideration 
has not been challenged. The plaintiffs are 
therefore not trespassers. (They are lessees 
of the disputed land being  successors-in- 
interest of Shafiuddin and as such the de- 
fendant’s possession as trespasser can be of 
no avail to him. 


10. The learned counsel for the 
appellant also contended that the lease 
deed did not permit Shafiuddin to sell this 
land. This argument too has no force in 
it, The lease was of a permanent nature 
and Shafiuddin, the lessee, was given the 
right to transfer it and to be in possession 
of it generation after generation. 

Il. The learned counsel for the 
appellant also contended that the appellant’s 
ossession has been upheld in the proceed- 
ings under Section 145, Cr. P. C. and he 
was also a transferee and, therefore, the 
possession he obtained under Section 145, 

r. C. are of a quasi judicial nature. 
The delivery of possession given to a party 
under Section 145, Cr. P. C, is subject to 
a decision. by a Court of competent juris- 
diction. I have already observed that 
there is a concurrent finding of fact that 
the defendant is not the purchaser of the 
disputed land and he purchased some other 
land. Therefore, the argument of the 
learned counsel for the appellant that the 
defendant is a purchaser of this very land 
has no legs to stand. 

12. >In this view of the matter, for 
the reasons given above, the appeal fails. 
It is hereby dismissed with costs. The stay 
order is vacated. 

Appeal dismissed. 


AIR 1972 ALLAHABAD 555 (V 59 C 163) 
(LUCKNOW BENCH) 
S. D. KHARE AND K. B. SRIVASTAVA, JJ. 


State of U. P. and others, Appellants v. 
Raghubir Sahai and another, Respondents. 

ee Appeal No, 71 of 1970, D/- 
7-4-1972, against judgment and order of 
Gur Sharan Lal, J., in W. P. No. 1076 of 
1968, D/- 2-9-1969. 

Indian Forest Act (1927), Sec. 83 (2) 
— Power of sale under Section 83 (2) can 
be availed of to recover moneys payable to 
Government for or in respect of the very 
forest produce being sold and not in res- 
pect of any other dues under the Forest Act 
‘which can only be recovered under the pro- 
visions of Section 82 of the Act read with 
Revenue Recovery Act. (Para 6) 
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State of U. P. v. Raghubir-(S. D. Khare J.) 


{Prs. 1-5] All. 555 


Counsel, for Appellants; 
shok Bhatt, for Respon- 


Chief Standin 
P. N. Bhatt and 
dents. 

S. D. KHARE, J.:—— This is a special 
appeal directed against an order dated 2nd 
September, 1969, passed by a learned Single 
Judge of this Court allowing the writ peti- 
tion of the respondent No. 1 (Raghubir 
Sahai), and directing the opposite parties 
not to take further steps to implement the 
so-called sale in favour of opposite party 
No, 4, Matru Khan. 


2. The facts leading up to this ap- 
eal, briefly stated, are that Raghubir Sahai 
frestondent No. 1), being a forest contrac- 
tor, had taken numerous contracts from the 
Forest Department during the year 1965-66 
and subsequent years. The Deputy Conser- 
vatpr of Forest; South Kheri Division, 
Lakhimpur Kheri, issued a notice in the year 
1968 that the forest produce belonging to 
certain contractors, who had not paid their 
dues and whose timber was stacked in the 
Depot of one Bakhshish Ahmad contractor 
at Mailani railway station in that district, 
would be auctioned on 10th December, 
1968, accordingly the wood belonging to 
the petitioner (respondent No. 1) was auc- 
tioned by the Forest Officer for a sum of 


Rs. 3,100/- in favour of Matru Khan 
(respondent No. a The petitioner 
alleged that the sale was mala fide, 


that nothing- was in fact due from him 
and that the sale could not, therefore, be 
given effect to, as it was void. In the coun- 
ter affidavit filed on behalf of the District 
Forest Officer and Deputy Conservator of 
Forest, South Kheri Division, it was alleg- 
ed that a sum of Rs. 276.28 was due from 
Raghubir Sahai, and another sum of Rupees 
9,000 for which Raghubir Sahai had stood 
surety, was due from Jai Prakash, son of 
Raghubir Sahai. It was alleged that the 
sale .of the wood belonging to Raghubir 
Sahai had been made in order to realise 
those dues. - 


3. The learned Single Judge was of 
the opinion that even if it be assumed that 
certain amount’ was due from Raghubir 
Sahai, the wood belonging to him could 
not be sold directly by the District Forest 
Officer. In case any amount was due, a 
recovery certificate for that amount should 
have been sent to the Collector and the said 
amount could have been realised by the Col- 
lector by sale of the property of Raghubir 
Sahai as if it were arrears of land revenue. 
In this view of the matter the writ petition 
was allowed. 

4. The leamed Chief Standing 
Counsel has -contended that the view taken 
by the learned Single Judge that the sale 


‘could not have been made directly by the 


District Forest Officer was not correct be- 
cause under the provisions of Section 88 of 
the Indian Forest Act he was duly em- 
powered to make such sales. 

5. Sections 82 and 83 of the Indian 
Forest Act 1927, read as follows:— 
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. “82, All money payable to the Govern- 
ment under this Act, or under any rule 
made under this Act, or on account of the 
price of any forest produce, or of expenses 
incurred in the execution of this Act in res- 
pect of such produce, may, if not paid when 
due, be recovered under the law for the 
time being in force as if it were an arrear 
of land revenue. pi 


. 88. When any such money is payable 
for or in respect of any forest produce, the 
amount thereof shall he deemed to be a 
first charge on such produce, and such pro- 
duce may be taken possession of by a Forest 
Officer until such amount has been paid. 


(2) If such amount is not paid when 
due, the Forest Officer may sell such pro- 
duce by public auction, and the proceeds of 
the sale shall be applied first in discharging 
such amount. 


(3). The surplus, if any, if not claimed 
within two months from the date of the 
sale by the person entitled thereto, shall be 
forfeited to Government.” : 
Section 82 relates to the recovery of all 
money payable ‘to the Government under 
the Indian Forest Act, or under any rule 
made under that Act, while Section 83 pro- 
vides that when any such money is payable 
for, or in respect of, any particular forest 
produce, the amount thereof shall be deemed 
to be a first charge on that produce, and it 
can be taken possession of by a Forest Off- 
cer and sold > him by public auction. 


G Section 83 of the Indian Forest 
Act, 1927, could apply to the impugned sale 
only in case, it could be established that 
the recovery was being made for, or in res- 
pect of, the very forest produce, which had 
been sold on 10th December, 1968. There 
was no such allegation in the counter aff- 
fdavit filed on behalf of opposite parties 
iNos. 1 to 3. On the other hand the aver- 
ments made in paragraph 4 of the counter 
affidavit filed on betel of Opposite Parties 
1 to 3, and sworn by Sri D. S. Negi, clear- 
Y indicated that the arrears claimed were 
ue in respect of the sales made during the 
years 1966-67. In other words, the money 
due was in respect of past transactions and 
could have been realised only under the 
provisions of Section 82 of the Indian Forest 
Act, 1927, read with the Revenue Recovery 
Act, 1890, as amended by the Revenue 
Recovery ‘(Uttar Pradesh Amendment) Act, 
1965. - The Forest Officer could not have 
sold the stock of wood under the provisions 
of Section 83 of the Indian Forest Act. 





7. There is no force in this special 
appeal, and it is dismissed with‘ costs. . 


Appeal dismissed. 


Niranjan v. Shanker (J. S. Trivedi J.) 


ALR. 


AIR 1972 ALLAHABAD 556 (V 59 C 164) 
J. S. TRIVEDI, J. 

Niranjan Shukla and another, Appli- 
cants v. Shanker Shukla, Respondent. __ 

Civil -Revn. No. 1821 of 1970, D/- 22- 
2-1972, from order of Kishun Lal, Civil J., 
Azamgarh, D/- 14-11-1970. ` : . 

Civil P. C. (1908), Order 39, Rule 2-A 
(Allahabad amendment) — Punishment for 
breach of injunction order — When impri- 
sonment can be ordered. i 


Rule 2-A provides for attachment 
of property and also imposition of imprison- 
ment. But it is not imperative in every type 
of breach of injunction to order attachment 
of property also, The nature of the punish- 
ment will depend upon the nature of the 
breach. In a case where breach is a con- 
tinuing one and future. disobedience is 
sought to be stopped attachment of property 
may be an appropriate remedy. But where 
there is a single. completed breach punish- 
ment of detention in civil prison alone will 
not be an inappropriate order. AIR 1917 
Mad 448 and AIR 1927 Cal 598 and AIR 
1967 Guj 124, Relied on. l 


Note — In the instant case imprison- 
ment in Civil prison for 20 days was held 
justified. : (Para 2) 


Cases Referred: Chronological 

AIR 1967 Guj 124 = (1966) 7 Guj 
LR 970, Thakorlal Parshottamdas v. 
Chandulal Chunilal . ` 

AIR 1927 Cal 598 = 81 Cal WN 
814, Mowazzam Ali Khan v. Shebash 


andra g : 
AIR 1917 Mad 448 = 30 Mad LJ 
523, Thazath Suppi v. Alabi Kunhi 
Koya 2 


Faujdar Rai, for Applicants; U. K. 
Misra, for Respondent, ' A 


ORDER:— Shankar Shukla, plaintif 
opposite party filed a suit for permanent in- 
junction restraining the applicants from 
changing the nature of the land in suit and 
for possession. An application for an inte- 
rim injunction under Order 39,-Rule 2, Civil 
Procedure Code was also made. The trial 
Court granted the injunction and. directed 
that the status quo shall be maintained. 
During the pendency of the injunction the 
defendant-applicants disobeyed the injunc- 
tion. An application under Order 39, R. 2-A 
as amended by this Court*was then’ moved 
by the opposite party for taking action 
against the defendant-applicants -for the 
disobedience of the injunction. The trial 
Court ordered the detention of the appli- 
cants in Civil prison for a period of 20 days. 
Against the order of the kad Munsif an 
appeal was filed by the applicants. - The 
learned Civil Judge who heard the appeal 
dismissed the appeal and confirmed ‘the 
order of the trial Court, hence this revi- 
sion. s 


EP/EP/C819/72/MNT/VBB 


Paras 


1972 


2. Learned Counsel for the appli- 
cant has contended that under Order 89, 
Rule 2-A it was the duty of the Court to 
order attachment of the property for breach 
of an injunction order and the order of de- 
tention in civil prison without the substan- 
tive punishment of attachment of the pro- 
perty was bad in law, Order 39, Rule 2 p 
of the Civil Procedure Code empowers the 
Court to issue an injunction in certain cases: 
It is in these words:— 


“In any suit for restraining the defen- 
dant from committing a breach of contract 
or other inju of any kind, whether com- 
pensation is claimed in the suit or not, the 
plaintif may, at any time after the com- 
mencement of the suit, and either before or 
after judgment, apply to the Court for a 
temporary injunction to restrain the defen- 
dant from committing the breach of con- 
tract or injury complained of, or any breach 
of contract or injury. of a like kind arising 
out of the same contract or relating to the 
same property or right.” 


Order 39, Rule 2-A provides for punish- 
mént in case of disobedience of an injunc- 
tion and reads thus: 

“2-A. In the case of disobedience to an 
injunction issued under Rule 1 or Rule 2 
sub-clause (2) or of breach of any terms of 
any such injunction, the Court in which the 
suit is proceeding may order the property 
of the person, guilty of such disobedience 
or breach, to be attached and may also 
order such person to be detained in the civil 
prison for a term not exceeding six months 
unless in the meantime the Court directs 
his release”. 


The language of Rule 2-A no doubt is 
misleading, but it cannot be said that in 
every type of breach of an injunction it is 
imperative on the Court to attach the pro- 
perty also. Attachment is effected to ensure 
award of compensation whereas detention in 
civil prison checks the infringement and 
punishes the person committing a breach. 
The nature of punishment will depend on 
the nature of breach. The violation of an 
injunction is a civil wrong and it is discre- 
tionary with the Court not to award any 
unishment when the breach is a minor 
reach or where the breach has not been 
the result of deliberate action. In a case 
where the breach is a continuing one and 
further disobediefice is sought to be stop- 
iped,.attachment of the property may be an 
(appropriate remedy. But where the breach 
is a single completed breach, punishment by 
detention in civil prison alone will not be 
an inappropriate order. 

In Thazath Suppi v. Alabi Kunhi 

Koya, AIR 1917 Mad 448, it was laid down 
that:-— - 
. “A Court can, in its discretion, order 
either arrest or attachment of property and 
is not bound in the first instance to attach 
property and then only order imprison- 
ment,” 





Indu Bhushan v. State of U. P. (Satish Chandra J.) 


[Pr. 1] All, 557 


While considering the law in England it was 
remarked that: 

“In England the usual order in cases 
of disobedience of an injunction by natural 
persons is attachment of the person or com- 
mittal; while sequestration is the usual order 
passed in case of disobedience by Corpora- 
tion.” 

Similarly, in Mowazzam Ali Khan v. 
Shebash Chandra, AIR 1927 Cal 598, the 
Caleutta High Court disapproved the inter- 
pretation that the Court is obliged to order 
an attachment of property first and unless 
that is done it cannot order punishment, 


8. The Gujarat High Court also’ in 
Thakorlal Parshottamdas v. Chandulal 
Chunnilal, AIR 1967 Guj 124 held that it 
was not imperative that the order of at- 
tachment must in every case precede the 
order of detention. 

This revision,- therefore,. has no force 
and is accordingly dismissed with costs. 

Revision dismissed. 


AIR 1972 ALLAHABAD 557 (V 59 C 165) 
SATISH CHANDRA AND N, D. OJHA, JJ. 

Indu Bhushan Gupta, Appellant v. State 
of U, P. and others, Re pondenis: , x 

Special Appeal No. 386 of 1965, D/- 
6-7-1972, against order of R. S, Pathak, S. 
J» D/- 8-4-1965. 

(A) Co-operative Societies Act (1912), 
Section 43 — U. P. Co-operative Societies 
Rules (1936), Rule 115 — Rule 115 is 
not ultra vires Section 43 and is valid. AIR 
1966 All 12 (FB), Foll. - (Para 3) 

(B) Co-operative Societies Act (1912), 
Section 23 — Section 28 restricts the lia- 
bility of a past member in relation to debts 
of the society i.e., if a debt due from the 
society is sought to be recovered from a 
member and has no application where the 
member is himself indebted to the society. 

(Para 

(C) Co-operative Societies Act (1912), 
Section 43 (2) (i) — U. P. Co-operative So- 
cieties Rules (1936), Rule 187 — Rule 137 
is not ultra vires Section 43 (2) (i) and is 
not violative of Article 14 of the Constitu- 
tion on the ground that arbitrary discretion 
has been given to one individual, to adopt 
one or the other of the two prescribed modes 
of recovery. (X-Ref: Constitution of India, 
Art. 14). (Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1966 All 12 = 1965 All LJ 831 i 

(FB), Abu Bakar v. Handloom Wea- i 
vers Co-operative Society 3 

Faujdar Rai, G. N. Kunzru, Counsel for 
Appellant; K. M. Sinha, Shambhu Prasad, 
Standing Counsel, for Respondents, , 

SATISH CHANDRA, J.— The appel- 
lant, as a member of the Azamgarh Gram 
Co-operative Society, took loans from the 
Society aggregating Rs. 9,000/-. Disputes 
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having arisen they were referred to arbitra- 
tion. The arbitrator by his award dated 
12th May, 1951, awarded a sum of Rupees 
11,294/- as the principal and interest in 
favour of the Society and against the ap- 
pellant. The appellant’s appeal was dis- 
missed by the Deputy Registrar, though the 
award in respect of interest was modified. 
Due to certain moves of the appellant, reco- 
very of the amount was stayed at the in- 
stance of the. State Government. 
proceedings were re-started somewhere in 
1959. Thereupon, the appellant preferred 
a writ petition in this 
borer dismissed. Hence the present ap- 
peal. 


2. . The learned Counsel for the ap- 
pellant has reiterated before us the three 
oints that: were taken before the learned 
Single Judge. After having heard learned 
“ounsa we find no substance in any of 
them. 


3. The first point urged was that 
the Rule 115 of the Co-operative Societies 
Rules, -requiring arbitration, was ultra vires 
Section 48 of the Co-operatiye Societies Act. 
The validity of this Rule “has, however, 
been upheld by ‘a Full Bench in Abu Bakar 
v. Handloom “Weavers Co-operative Socie- 
ty; 1965 All LJ 881 = (AIR 1966 All 12 
(FB)). The Full Bench decision is binding 
on us. So this point fails. 


4, The second point urged was that 
the recovery proceedings are barred by time 
under Section 23 of the Act. Section 23 

rovides that the liability of a past member 
or the debts of-a registered sociéty as they 
existed at the time when he ceased to be 
a member of the society shall continue for 
a period of two years from the:date of his 
ceasing to be a member. According to the 
appellant, he ceased to be:a member of 
the Society on 30th June, 1958, and, so 
his liability extinguished after two years of 
that date. The provision restricts the lia- 
bility of-a past member in relation to the 
debts of the Society, that is to say, if a 
debt due from the society is sought to be 
recovered from a member, he will not be 
liable to pay after the expiry of’ two years 
from the date when he’ ceased to be a 
member: This ‘Section is not applicable to 
& situation where the member himself is 
indebted to the Society. The words ‘debts 
of a registered society’ occurring in Sec- 
tion 28 do not extend to a case where the 
member himself is indebted to the Society. 
We see no merit in this submission. 


ge In the next place, the validity 
of Rule 187 of the Co-operative Societies 
Rules was challenged on the ground that 
it was ultra vires, and also on the ground 
of violation of Article 14 of the Constitution. 


6. Rule 187 provides for the en- 
forcement of an award, It says:— 


“187. Awards of arbitrators and deci- 
sions of an Assistant Registrar or the Regis- 


Indu Bhushan v. State of U. P. (Satish Chandra J.) 


But the’ 


Court, which was, 


A. LR. 


trar may be enforced in either of the fol- 
lowing ways: 

(i) On a requisition to the Collector 
of the District made by the Registrar, all 
sums recoverable under the award or deci- 
sion shall be recovered as if they were ar- 
rears of land revenue. 5 


(ii) On application to the Civil Court 
having jurisdiction over the araa 
of the award or decision, that Court shall 
enforce the award or decision as if it were 
a decree of thè Court.” 

It was urged that this provision confers an 
unguided power on the authorities to adopt 
one or the other mode of recovery mention- 
ed in the two clauses. There are several 
difficulties in accepting this'submission: In 
the first place, while the Registrar has been 
authorised to requisition recovery as arrears 
of land revenue under clause (i) he has not 
been specifically authorised to apply to the 
Civil Court for the enforcement of the 
award under clause (i). Normally, the dec- 
ree-holder or the person in whose favour 
the award has been made, can apply to the 
Civil Court for enforcement oe the same. 
So, it cannot be said that an arbitrary dis- 
cretion has been given to the same person 
to adopt one or the other of the two modes, 
one of which is ‘more adverse to the judg- 
ment-debtor. 


7. Further, it appears to us that 

clause (i) can be invoke for recovery of 
sums’ of money that may be recoverable 
under an award or decision. If an award 
deals with a matter other than recovery of 
money, that cannot be enforced under 
clause (i). In this context and in the fur- 
ther context of the fact that, under cl, (ii) 
it is the decree-holder or the person in 
whose favour the award has been made, 
who can apply to the Civil Court, it ap- 
ears that clause (ii) is confined to the en- 
orcement of that portion of the award 
which: does not deal with recovery of sums 
of money. In case an award is a composite 
one, it may be said that the decree-holder 
may make an ‘application to the Civil Court 
under clause (ii) for the enforcement of the 
award as a whole and that may bring in 
recovery of money decree also under cl. (ii). 
Even if this interpretation is permissible, it 
will not involve the vice of discretion. It 
cannot be said that a discretionary power 
has been vested in one individual to adopt 
one or the other of the two prescribed 
modes of recovery. The decree-holder can 
make an application under cl. (ii). He has no 
power to requisition, under the provisions 
of clause (i), for recovery as arrears of land 
revenue. In either view, Rule 137 does not, 
in our opinion, violate Article 14 of the 
Constitution. 3 


8. In the next place, it was urged 
that Rule 137 is ultra vires Section 43 (2) 
R of the Co-operative Societies Act: Clause 
1) confers power on the State Government 
to make rules regarding the enforcement of 
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a decision of the Registrar or an award of 
the arbitrator, Recovery of money awar 
under an award as an arrear of land revenue 
is undoubtedly a mode of enforcing the 
award. It cannot hence be said that the 
Rule goes beyond the rule making power 
conferred by clause (1). It is true that there 
are other provisions like Section 44, which 
expressly ‘provide for the recovery of sums 
due to the Government as arrears of land 
revenue. But in spite of Section 44, cl.(1) 
of Section 48 (2) confers power on the 
State Government to make rules for appro- 
priate enforcement of the awards. There is 
no justification for, holding that Section 44 
in any manner restricts the application of 
clause (1) of Section 48 (2) and excludes the 
enforcement of awards by recovery of 
moneys due thereunder as arrears of land 
revenue. In our opinion, Rule 187 cannot 
be held invalid on either of grounds urged 
on behalf of the. appellant. 





-' = Q, The various’ points Ee in sup- 
port of the appeal having failed, the same 
is dismissed. with ‘costs. 

as Appeal dismissed. 
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SATISH CHANDRA, J.:— These two 
appeals have been preferred by the Rent 
Control and Eviction Officer, Allahabad. 
They are directed against a judgment 
quashing an order rejecting an application 
for release made by the landlord, an order 
of allotment of the accommodation in 
favour of Mr. U. C. Misra, respondent, 
and also quashing proceedings under Sec- 
tion 7-A of the Rent Control Act, for the 
eviction of the landlord. The two’ Lalo- 
raya brothers, who are respondents Nos. 1 
and 2 were the landlords of bungalow No. 
2/8 Bund Road, Allahabad. In June, 1961 
a portion of this house fell vacant. One 
of the brothers made an application for its 
release. The application was allowed and 
the first responent started living in the 
released portion. Mr. K. P. Srivastava was 
the tenant in another portion of the house. 
He was under orders of transfer by the 
end of May, 1962. On May 29, 1962 the 
two landlords .made an application for re- 
lease of that portion as well for their per- 
sonal occupation. It was stated that the 
first petitioner had in the meantime got 
married and it was difficult for the two 
families to live in this small portion. The 
Rent Control and Eviction Officer rejected 
this application for release on June 8, 1962 
on the ground that the need of the land- 
Thereafter, this 
portion was allotted to Mr, U. C. Misra 
on June 13, 1962. After the departure of 
the previous tenant, proceedings under 
Section 7-A were commenced and decreed. 


2. The landlords instituted a 
petition in this Court. They 
the ea of the order rejecting the ap- 
plication for release. The learne single 
Judge referred to several decisions includ- 
ing the decision of a Full Bench of this 
Court in Ram Surat Singh v. Rent Control 
and Eviction Officer, 1984 All LJ 412 = 
(ATR 1965 All 49) and held that in law 
the word “need” implies a necessity, but 
the degree of necessity is not material, ex- 
cept in so far as it may throw light that 
the landlord’s application is made in good 
faith. It is not for the Rent Control and 
Eviction Officer to measure the extent of 
the landlord’s need. All he has to do is 
to determine that the application is made 
in good faith. 


3. Applying this principle of law 
the learned single: Judge held that in the 
present case there was no finding that 
the application for release was made mala 
fide and not in good faith. The Rent Con- 
trol and Eviction Officer in his order con- 
ceded that the landlord’s family was large 
one but he. was of the opinion that the 
accommodation in their ossession was 
sufficient for their needs. This was not a 
correct approach, according to the law laid 
down by the Full Bench. The Rent Con- 


writ 
challenged 
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trol and Eviction Officer had no jurisdiction 
to enter into the sufficiency of the needs 
of the landlord. In this view the learned 
single Judge held that the Rent Control 
and Eviction Officer committed a manifest 
érror of law in rejecting the application for 
release on an loaa] pate As a con- 
sequence, the order rejecting the applica- 
tion for release as well as the subsequent 
order of allotment and.the order passed in 
proceedings under Section .7-A were all 


. Iquashed. , 
o 4, Shri U. C. Misra in whose 
favéur. the accommodation had been allot- 
ted and for the beneft of whom proceed- 
ings under Section 7-A had: been initiated, 
has ` not felt dissatisfied with the judgment 
of the learned single Judge, and has -not 
come up in a peal The appeal has been 
preferred by the Rent Control and Evic- 
tion Officer. ` , 
.- 5.. The Rent Control and Eviction 
Officer .has. not -indicated anywhere in the 
appeal- or otherwise as to what precisely is 
his interest in the subject-matter in dispute. 
He- never wanted occupation or allotment 
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of the accommodation. He merely dispos- 
ed of the application for release and” allot-| 
ment. He passed suitable orders under 
Section 7-A. His orders ‘were judiciously 
adjudicated in the writ petition. He not 
having any interest in the subject-matter, 
was not an aggrieved person, and had, in 
our opinion, no locus standi to prefer an 
appeal. 

6. On the merits, we are not satis- 


fied that the learned single Judge commit- = 


ted any error. He applied the principles 
laid down by the Full Bench of this Court 
and in appv them no error has been’ 
committed. It is clear that the Rent Con- 
trol and Eviction Officer rejected the- ap- 
plication for release only on the ground 
that, the existing accommodation was suffi- 
cient for the needs of the landlords. This, 
according to the Full Bench, the Rent Con- 
trol and Eviction Officer ‘had no jurisdic: 
tion to consider. We find no substance in 
these appeals. They are dismissed | with 
costs. 0. : 

Appeals. dismissed. 


' END . 
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Andhra Peadesh Municipalities Act (6 of 
1965) 


See under Municipalities, 


Audhra Peadesh Panchayat Samithis and 
Zilla Parishads Act (86 of 1989) 
See under Panchayats, 


A. P, (Telangana Area) Co-operative Socie- 
ties Act (16 of 1952) 
See under Co-operative Societies. 


Andhra Tenancy Act (48 of 1986) 
» See under Tenancy Laws. 


S, 20 — See 
(Oct) 302A 


Arbitration Act (40 of 1940), 
also ibid, S. 34 
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Arbitration Act (contd.)- 
— S- 84—See also ibid, S. 39 (Oct) 802B 
——S. 84—Power to stay legal proceed- 
ings—Stay when not to be granted 

(Oct) 802A 


‘——§, 39— Appeals — Exercise of discre- 


tion under S. 34 — Interference 

(Oct) 302B 
Civil Procedure Code (8 of 1998), S. Z (2)— 
See ibid, O. 33, R. 11 (Feb) 55B 
— S. 10—Stay of suit—Requisite condi- 
tions (June) 186 
——S..11— Decision not necessary to 


‘dispose of prior suit cannot operate as 


res judicata in subsequent suit 

(May) 182B 
—-—S. 15 — See Court-fees and Suits 
Valuation — Andhra Pradesh Courts-fees 
and Suits Valuation Act Ee of 1956), 


S. 11 ¢2) and (4 (Jan) 16 
—— S. 47—See also 
(1) Ibid, O. 21, R. 90 (July) 223B 


(2) Tamil Nadu Hindu Religious En- - 
dowments Act (1927), S. 78 
(May) 152D 
— Ss. 47, 151—Order 21, Rr. 18, 19—Ex- 
ecuting Court — Power to grant equitable 
set off (May) 134A (FB) 
— Ss. 47, 48— Fresh execution applica- 
tion — Meaning (May) 134D (FB) 
_—S, 48 — See also Ibid, S. 47 
(May) 134D (€B) 
——S, 48—Amendment to execution peti- 
tion after expiry of limitation — Per- 
missibility (May) 134F (FB) 
——S. 60 (1), Proviso, Cls, (ia), (1) and 
Explin. 2 — Expression ‘salary’ in cl. (ia) 
— Interpretstion — Must be construed in 
the light of the definition given in Expla- 


nation 2 (Aug) 256 
——S. 73 — Suit against debtor without 
impleading his son — Another creditor 


filing suit against same debtor implea- 
ding his son— Whether both can proceed 
against son’s share © (July) 201 
——-S. 80 — Mere inartistic drafting of 
notice if can defeat :plaintif’s claim 
against Government (May) 130 
——5S, 96 —- Appeal from ex at decree 
— -e of appellate Court (Apr) }17 
5. 100 -~ The question whether there 
was was ill. treatment, cruelty and abandon- 
ment by the husband justifying award of 
maintenance to the wife is one of fact and 
unless the finding of the Lower Court in 
that behalf is perverse the High Court 
will not interfere in second appeal 
(Dec) 377B 


(Aug) 240C 
(Feb) 52B 


— 5. 115 — See 
(1) Ibid, O. 33, R. 1 
(2) Ibid, O. 83, B.9 
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Oivil-P, ©. (contd,) 

——S. 149 — Appeal against rejection of 
pauper application — Appellate Court 
while dismissing appeal can grant time 
for pay ment of court-fee (Feb) 55C 
——S. 149 — Appeal against rejection of 
pauper application dismissed without 
granting time to pay court.fee — Appli- 
cation under Ss. 15] and 158 for grant of 
time — Application cannot be dismissed 
for quoting wrong provisioa of law and 
can be treated as one filed under correct 


provision of law (Feb) 55D 
—S. 151 — See also 
(1) Ibid, S. 47 (May) 184A (FB) 
(2) Ibid, S. 149 (Feb) 55D 
(3) Land Acquisition Act - (1894), 
S. 50 (2) (Dec) 862B 
——S. 151 — Issue of temporary injunc- 
tion — In circumstances not covered by 


O. 39 Court can issue injunction in exer- 
cise of its inherent powers (Feb) 46 


——S, 151 — Inherent power — Neither 
S. 151, Civil P. C. nor S. 18 of the Hindu 
Adoptions and Maintenance Act. autho- 
rises the award of interim maintenance 


when ina suit the very right to main.. 


tenance is in contest (Feb) 62A 
——S. 15], O. 21, Rr. 18, 19 — Set off — 
Principle (May) 134B (EB) 
——S. 151, O. 21, Rr. 18, 19 — Equitable 
set off — When can be claimed. 

(May) 134C (FB) 
-——S, 151 — Inherent power to stay suit 
— Exercise of, in proceeding for eviction 
under Rent Control Act  _ (June) 186B 


—S,. 151 — Scope — Court can review 


its own order passed under inherent 
powers (Sep) 264 
——S, 153 — See also Ibid, S. 149 i 

: (Feb) 55D 


——S. 153 — Applicability 
. (May) 134E (FB) 
— 0O. 1, R. 10 — See also Land Acqui- 
sition Act (1894), S. 50 (2) (Dec) 362B 
——O, 1, R, 10 — The provisions of R. 10 
. apply to the proceedings under the Guar- 
- dians and Wards Act (1890) (Feb) 49A 
——0. 12. R, 6 — Applicability — Rule 
empowers Court to pass judgments and 
decrees in respect of admitted claims 
pending disposal of adjudication of dis- 
puted claims in a suit (Feb) 62B 
——O, 16, R. 19—See Ibid, O. 26, R. 4 
(July) 216 
——O. 17, R. 1—Costs occasioned by ad- 
jenmment — Principles under O. 17,R. 1, 
xplained (Sep) 269 
——O., 20, R. 12—Mesne profits — Ascer- 
tainment of -` (Apr) 126 


Civil P. 0, (contd.) 
——O. 21. R. 18—See 
(1) Ibid, 5.47 
(2) Ibid, S. 151 
—O. 21, R. 19—See 
(1) Ibid, S 47 (May) 184A (FB) 
(2) Ibid, S. 151 (May) 184B, C (EB) 
——O. 21, R. 46 (1) (a) — Right of the 
attaching decree-holder — Decree-holder 
attaching the decree in favour of his judg- 
ment-debtor cannot claim more rights than 
what his judgment-debtor has under that 
decree : (Mar) 70 
—-O. 21, R. 54—Omission to serve order 
under — Effect (June) 172 


—O, 21, R, 90, Proviso 1 (Andh. Pra.)— 
Petition for setting aside sale — Factum 
of admitting and Court’s intention to do 
so should be gathered from circumstances 
of each case (July) 228A 
——O., 21, R. 90 — Setting aside of sale— 
Application for—Whether it is one under 
R. 90 or S. 47 — Test (July) 223B 


——O. 21, R. 90, Proviso 1 (Andh. Pra.)— 
Application for setting aside sale—Order 
for security or deposit is ee ` 
with the Court . (July) 228 
——O. 21, R. 90, Proviso 1 (Andb. Pra.)— 
Application for setting aside sale—Notice 
to applicant before directing him to fur- 
nish security or make a deposit must be 
given — Failure to give notice — Order 
rejecting application is liable to be set 
aside ; (July) 223F 
— O. 26, R. 4—Court whether bound to 
issue a commission to examine in all cases 
where the witnesses live beyond 200 miles 
from the court house (July) 216 


—-O. 26, R. 10 (8) —Court’s discretion to 
order fresh commission— Appointment of 
second Commissioner for the same pur- 
pose as the first without giving any op- 
portunity to opposite party and witbout 
recording dissatisfaction over first Com- 
missioner’s report is illegal (Sep) 265 


—O. 33, R. 1, Expl. (i) (a) (Andhra Pra- 
desh) -~ Pauper proceedings—No contest 
with regard to some of tbe items of, the 
subject-matter of suit—Such items cannot 
be excluded but should be taken into con- 
sideration in deciding whether plaintiffs 
have means or not. to pay Court-fees 
(Aug) 240A 
— oO. 33, R. 1—Pauper suit by minors 
; (Aug) 240B 
— 0O. 33, R. 1 and S.115—Leave to sue 
as pauper — Order of trial Judge — Revi- 
sion against by defendant (Aug) 240C 


(May) 134A (FB) 
(May) 184B, C (FB) 
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Civil P. - (contd.) 

3, R. 5— Rejection of application 
serene ‘application finally disposed of 
after refusing leave — Amounts to rejec- 
tion of plaint and not dismissal of suit 
for default (Feb) 55A 
~———-Q, 33, R. 9 — Dispaupering — Legal 
representative of deceased plaintiff when 
brought on record found to have sufficient 
means to pay court-lees (Feb) 52A 


-——O. 33, R. 9—Dispaupering—Right to . 


Feb) 52B 
. 149 
(Feb) 55C 
O, 33, R, 11—Procedure when pauper 
fails — Pauper application rejected and 
court-fees not paid within time allowed— 
Order finally disposing of application 
amounts to ‘decree’ -Remedy of applicant 
is by way of appeal and not by way of 
revision (Feb) 55B 
` —O, 33, R. 11—Procedure when pauper 
fails — Failure to pay court-fee within 
time granted — Proper course is to reject 
- plaint and not dismiss the suit for default 
(F eo) 55E 
s0; 33, R. 15—Seə Ibid, O. 33. R. 5 
(Feb) 55A 
—— O, 37, R. 8 (2) — Unconditisnal leave 
to defend (Apr) 111 
Q. 39, R. 3 — Ex parte injunction — 
Suit against a Corporation for recovery of 
possession of land and in alternative for 
compensation — Order granting injunc- 
tion without notice to the Corporation if 
fustiied - (Feb) 46B 
-—--0O, 41, R. 22 — See Houses and Rents 
-Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (1960), S, 20 
(Mar) 66 
-——-QO, 41, R. 23 — Order of remand — 
Lower Court has to act within limits of 
the order ` (Aug) 250 
——O, 41, R. 23 — Matters decided by 
order of remand, finality of — Where 
order of remand holding that Civil Court 
had jurisdiction to try the suit had be- 
come final by non-appealing, the matter 
could not be reopened in regular appeal 
from judgment of trial Court after remand 
(Sep) 266 
O, 41 R. 33 — Appeal against final 
order — Appellate Court’s power to cor- 
rect interlocutory orders (July) 223E 
Constitution of India, Art. 12 — Private 
institution imparting education is not 
“State” (Mar) 83A 
—— Art, 14 — See also 
(1) Advocates Act (1981), S. 24 
(July) 206C 
(2) Land Acquisition Act (1844), S. 17 


file revision 
O, 38, R, 11— See also Ibid, 





Constitution of India (contd.) 


(2) (b) (Andh Pra) (Jan) 19B 
(3) Land Acquisition Act (1894), 17°. 
(4) read with S. 17 (1) (Jan) 19C 


—— Art. 14 — Higher levy. price of sugar 
fixed by Government Notification under 
8.3 fs -C) of the Essential Commodities 
Act 1955), is not discriminatory 

(Mar) 75C 
— Art. 14. — Even assuming that Art. 14 
applies to private institution running 
medical college a rule prescribing domi- 
cile of 15 years for admission is based on 
reasonable classification (Mar) 83B 


—Arls. 14, 16 — Personnel of Grain. 
Shop Department of Railway Board 
drawn from different sources — Subse- 
quently integrated into a single cadre 
(Aug) 252 
—— Art, 15 (1) — Sections 11 and 17 of 
Hindu Marriage Act do not offend Art. 15 
(1) (May) 156B (FB) 
— Art. 16—See Ibid, Art. 14 (Aug) 252 


——Art. 19 (1) (f) — See Nagarjunasagar 
Project: (Acquisition of Land) Act (32 of 
1956), S. 1 (Jan) 19E 


——Art, 81 (1)—See Nagarjunasagar Pro- 
ject (Acquisition of Land) Act (82 of 1958), 
S.1 (Jan) 19E 
Art. 31 (2) — See also Nagarjunasagar 
Project (Acquisition g Land) Act (32 of 
1956), S. 1 (Jan) 19G © 


— Art. 31 (2) — “Compensation,” mean. 
ing of — Scope of Courts scrutiny of law 
providing for acquisition or requisition 
(Jan) 19F 
—— Art. 188 — Final order (Sep) 261 


— Art, 226 — See also Andhra Pradesh 
Excise (Arrack and Toddy Licenses Gene. 





-ral Conditions) Rules (1969), R. 29 


(June) 175 
——Art 226 — Locus standi —Erstwhile 
Jandholder of an abolished estate, whose 
claim that he is entitled toa patta under 
S.18 (b) (iii) of the Madras Act 26 of 1948 
in respect of unused tank bed is rejected 
by authorities, has locus standi to file 
writ petition challenging refusal of his 
claim (Jan) 1A (KB) 
——Art. 226 — Writ petition challenging 
findings of selection committee of Medi- 
cal College — High Court when can in- 
terfere (Mar) 88E 
— Art. 226 — Who can apply — Denial 
of the statutory right to be heard is itself 
sufficient to enable the person to main. - 


Subject Index, A. I. R. 


Constitution of India (contd.) 
tain writ petition — Further proof of in- 
terest or other right is unnecessary 

(Apr) 107 
——Art, 226 — Mandamus — Mandamus 
does not lie to direct Authority not to 
give effect to provision of law — Ques- 
tion of expediency irrelevant: (Apr) 1138C 
—Art. 226—Jurisdiction of High Court 
to interfere with discretion of educational 
authority in disciplinary action against 
examinee (Apr) 127B 
——Art. 226 — Acquiescence to jurisdic- 
- tion — Defect in constitution of Regional 
Transport Authority (July) 195B 
——Art, 226—Writ by High Court direct- 
ing public authority to do a thing within 
specified time — Whether authority has a 
copy of the judgment before it or not, the 
writ has to-be obeyed — Non-compliance 
or postponement of compliance would 
amount to contempt of High Court 

(July) 215 
——-Art, 226 — Modification or cancella- 
tion of private operator's permits by 
R. T. A. under S. 68.F (2), Motor Vehicles 
Act — Absence of notice to operators is 
irregularity — High Court whether will 
interfere (Sep) 286C 
——Art, 226—Election dispute — Illegal 
removal of President of a panchayat 
samithi by ‘no confidence’ motion—High 
Court can interfere (Oct) 807B 
——Art. 226 — Mala fides — Allegations 
of — Mere bald and vague statements 
without more not worthy of credence 

(Nov) 349B 

——Art. 226 — Writ jurisdiction — Ques- 
tions relating to appreciation of evidence 
cannot be gone into (Dec) 354F 
——Art, 226 — Writ jurisdiction — Deci. 
sion of lower authorities based on evi- 
dence — Unless the same is pervert, High 
Court will not interfere (Dec) 854G 


——Art, 226 — New case — Question as 
to validity of notification involving mix- 
ed question of fact and law cannot be 
allowed to be raised for first time at stage 
of argument (Dec) 870A 
——-Art, 226 — Petition challenging order 
of custodian declaring property in posses- 
sion of petitioner as evacuee property 
and allotting it to another — Petitioner 
claiming to be protected tenant—Enquiry 
into cannot be made in writ proceedings 


(Dec) 370C 

——-Art, 245 — See ~ 
(1) Essential Commodities Act (1955), 
S. 3 (3-C) (Mar) 75A 
(2) Land Acquisition Act (1894), S. 17 
(4) (Jan) 19D 
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Contract Act (9 of 1872), 5. 23 — Agree. 
merit to sell paddy above the maximum 
price fixed under Maximum Price ControP 
Order — It is unlawful and void ` 

: (Dec) 867A 


— 5S. 56 — Contract becoming impossi. 
ble of performance — Sale of right to- 
collect pig dung in municipal area — 
Dung removed by pig owners in their- 
right — No dung left for Contractor to- 
collect — Contract becomes impossible- 
of performance — Contractor not liable tœ 
pay price of dung (Oct) 2989- 


—S,. 70 — Words “lawfully does any. 
thing” — Meaning of (Dec) 367° 


CO.OPERATIVE SOCIETIES 


—Andhra Pradesh Co-operative Societies. 
Act (7 of 1964), S. 31 (2) (a) — Committee: 
of Directors of a Co-operative Society 
has power to pass a no-confidence motion. 
against any of its office-bearers including. 
the President and replace him 

(Nov) 349A. 


— S. 32 (5) (a) — Director-Committee 


- meeting — Procedure for convening — 


Collector as District Registrar has power- 
to call a meeting of the Committee if 
such a meeting is not called in accord. 
ance with the requisition delivered under- 
sub-s. (4) —:Sub-section (5) (a) also em. 
powers the Registrar to authorise any 
‘person to preside over the meeting con- 
vened by him (Nov) 349C: 


—S, 34 (1) — Supersession of Managing, 
Committee—When Managing Committee- 
of a Co-operative Society wilfully refused: 
to admit some persons to its membership- 
notwithstanding a direction under R. 7-A 
of the Rules framed under A. P. (Telan- 
gana Area) Co.operative Societies Act, 
1952 given by a competent authority after: 
due enquiry in this regard, it must be- 
held that the Managing Committee was. 
not functioning properly within S. 34 () 
of the new Act or within S. 47 (1) of the 
old Act, (Feb) 40 


—Andhra Pradesh Co-operative Societies. 
Rules, R. 22 (c) —See Co-operative Socie. 
ties — A, P. Co.operative Societies Act 
(1964), S. 81 (2) (a) (Nov) 849A 


—Andhra Pradesh Co-operative Societies. 
Bye-laws, Bye-law 32 — See Co-operative: 
Societies — A. P, Co-operative Societies. 
Act (1964), S. 31 (2) (a) (Nov) 349A. 
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Co-operative Societies (contd.) 

—Andh, Pra. (Telangana Area). Co- opera- 

tive Sogieties Act (18 of 1992), S. 47 (1)— 

See Co-operative Societies — Andh. Pra. 

Co.operative Societies Act (1964), S. 34 (1) 
(Feb) 40 


a Ne 


COURT.-FEES AND SUITS 
VALUATIONS . 


— Andhra Pradesh Oourt-feas and Suits 
Valuation Act (7 of 1956}, S? 11 (2) and (4) 
— Where High Court accepts appeal on 
basis of lower Court’s valuation of suit 
and court-fee received and the remand 
order says nothing about improper valua- 
tion of suit High Court must be taken to 
have accepted valuation (Jan) 16 


Hyderabad Court-fees Act (6 of 1324F). 

Sch. IL, Art. 18 — Partition suit — Fixed 

court- fee is payable under the article 
(Nov) 340 


PDeed—Construction — See Hindu Succes- 


sion Act (1956), S. 14 (1) (June) 192 
EDUCATION 

Education — See Constitution of India, 

Art. 226 (Mar) 83E 


~——Admission to Medical College— Fact 
that a candidate is allowed to appear for 
competitive test does not estop the selec. 
tion committee from refusing admission 
on ground that candidate has not proved 
his domicile (Mar) 88C 
-—Admission to educational institution 
+ It is not necessary to communicate- 
weasons for rejecting admission to the 
candidate. : (Mar) 88D’ 


ty 


Essential Commodities Act (40 of 41988), 
S. 3 (2) (j) — See Andhra {Pradesh Coarse 
Grains (Export) Control Order (1965), 
Cl, 5 (Oct) 318 
—S.8(3-C) (as amended by Act 36 of 
1967) —Validity — Section does not suffer 
from vice of excessive delegation of 
power (Mar) 75A 
—S. 3 (3-C) (as amended by Act 36 of 
1967) — Notification dated 1-3-70 fixing 
ex-factory prices of sugar — Prices fixed 
are in conformity with requirements of 


S. 3 (8-C) ` (Mar) 75B 
Evidenca Act 4 of 41872), S. 40—See Civil 
P. C. (1908), S, 11 (May) 132B 


——S.91 — See Stamp Duty—Stamp Act 
41899), S, 85 (Sep) 282A 
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` Evidenca Act (contd.) 
— S. 114 — See Negotiable Instrument | 
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Act (1881) 

—— S. 115—See also 
(1) Education — Admission to Medical 
College! 
(2) Houses and Rents— Andhra Pradesh 
` Buildings (Lease, Rent and Evic- 

tion) Control Act (1960), S. 18 
, (Nov) 385B 
——S. 115—Landlord and tenant—Estop. 
pel by acquiescence in changed user of 
premises _ Nov) 885A 


Guardians and Wards Act (8 of 1890), S. 8 
— See Ibid, S. 10 (Feb) 49B 
—— 8S. 10 — See also Civil P. C. (1908). 
O. 1, R. 10 (Feb) 49A 


~—S. 10 — Proceedings for appointment 

of minor’s guardian—Proper party— Per- 

son seeking appointment or custody 
(Feb) 49B 


(Mar) 72A 


- Hindu Adoptions . aud Maintenance Act 
- (78 of 1986), S. 18—See Civil P, C. (1908), - 


S. 151 (Feb) 62A 
Hindu Law—Adoption— Validity — Doc- 


~. trine of consent of Sapindas in South 


India (Sep) 270A 
——Adoption—Consent of family council 


‘consisting. of some Sapindas and some 


other relatives is not valid — Family 
council means a council of Sapindas only 
— Paternal and maternal side of the widéw 
have no place in it (Sep) 270B 


—F amily arrangements— Plaintiff by a 
deed gave- certain property to his widowed 
sister-in-law ‘R’ for maintenance only 
with no rights of alienation and in the 
same deed agreed that after her death, ‘V’ 
her daughter should enjoy the property 
with rights of transfer and alienation also 
—Last clause in the deed stated that in 
case V died issueless the property was to 
revert to. the plaintiff and in no case was 
to go to heirs of V — V died issueless and 
prior to death of R; Held on facts that the 


‘last clause in the deed was a defeasance 


clause and heir of V had no right to pro- 
perty (Nov) 841C 

-—~ Joint family property — Self acquisi- 
tions of manager — Manager of his own 
volition in income.tax return showing 
income of self-acquired property as of 
joint family property — Such property is 
liable to be partitioned — Repudiation of 
statement in the return later does not 
change its character (Aug) 238B 
——Manager—Some property exclusively 
_ belonging to female members—Such pro- 





(Mar) 88€ | 


aa 
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Hindu Law (contd.) 
perty is normally managed by: manager— 
Heir to: female member claiming suit 
properties alleging that they were acquir- 
by manager by using income of the 
exclusive property—She must prove it by 
evidence (Aug) 283A 
— Money decree against father — See 
Civil P. C. (1908), S. 73 (July) 201 


Hindu Marriage Act (25 of 1988) — Provi- 
sions of Ss..1] and 17 do' not offend Art. 15 
(1) of Constitution (May) 156A (FB) 


——5, 5—Marriage between members of 
“Perika” and “yatha” communities is valid 
— Parties living together as husband and 
wife for long time—Fact that they belong 
to different communities is not sufficient 
to hold that there was no marriage 

. (Dec) 377A 


—-S. 18—Whether beating by husband 
created apprehension in wife’s mind that 
it would be harmful to live with her 
husband depends on facts of each case — 
Ij]-treatment or cruelty does not lie merely 


in beating (Dec) 877C 
——5. 25 —-See also Civil P. C. (1908) 
S. 100 (Dec) 877B 


——S. 25—Wilfe’s maintenance claim no 
based on ground of unfounded allegation 
of unchastity by husband—Husband mak. 
ing such allegation in written statement 
—Wife is entitled to claim future main- 
tenance © a.. (Dec) 877 


Hindu Succession Act (30 of 1936), Ss. 6 
and 8 — Deceased Hindu leaving no co- 


parcener but only female heirs — No co- 


parcenary—Succession to property — S. 8 
and not S.6 applicable — Separated son 
of deceased can claim share (Sep) 258 


——S. 8—See Ibid, S. 6 (Sep) 258 
—S. 14—Applicability Where no title 


passed to donee under a document exe- 
cuted by Hindu widow she.would acquire 


absolute rights under S. 14 (Aug) 246 
~——S, 14 (1)—Property given to daughter 
under deed (June) 192 


—S. 15 (2)—Term “Inherited” does not 
include acquisition of property under will 
(June) 189 


HOUSES AND RENTS 


—Andb. Pra, Buildings (Lease, Rent and 
Eviction) Control Act (46 of.1980), S. 10— 

Proceeding for eviction of tenant — Sta 
—Grounds ` (June) 186 


- cessor in interest of the lan 


11 


Houses and Reats—A. P. Buildings (Lease, 
Rent and Eviction) Control Aot (contd.) 
——S. 10 — Application for eviction by 
one co-owner receiving rent — If main- 
tainable without joining other co-owners 

i l ae (Dec) 375 
——S, 10 (2) —See Ibid, S. 18 (Nov) 835B 


—S, 10 (2), (8}—See Ibid, S. 20 
. ; (Mar) 86 
——S. 10 (2), (ii) (a)}— Pleadings as to sub- 
letting (July) 203B 
—-S. 10 (8) (a) (iii)—Eviction of tenant 
from non-residential building—That land. 
lord is already occupying a non-residen. 
tial building of his own, in the same city 
is no bar (Apr) 123 


“——S, 10 (2) (iii) — Section covers also 


acts of waste which impair materially the 
utility of building — Value or utility 
affected by alterations have to be ascer- 
tained from the point of view of landlord 
and not of tenant — Every case depends 
on its own peculiar circumstances 

(July) 203A 
—S. 11 (4)—Failure to deposit rent due 
in court — Court should not pass orders 
under S. 11 (4) when sufficient cause for 
failure to pay rent exists (July) 218A 


Ss 18, 10 (2) — Eviction petition on 





_ ground of changed user—Conversion not 


evidenced by written consent of landlord 
but acquiesced in by conduct — Such 
estoppel will not impair ri an of suc- 
or 

(Nov) 885B 
S. 20 — In Jandlord’s appeal against 
rejection of eviction petition tenant is 
entitled to sustain the rejection on the 
grounds decided against him (Mar) 66 


——S. 21—See Ibid, S. 20 (Mar) 66 





ee tects 


Hyderabad Court.feas Act (6 of 1824F) 
See under Court fees and Suits Valua- 
-- tions 


Hyderabad District Municipalities Act 
(48 of 1958) 
_See under Municipalities 


Hyderabad Municipal Corporation Act -(2 
* of 1956) 
See under Municipalities. 


Hyderabad Record of Rights ia Land 
Regulation (88 of 1868.6), S 15 (2)— 
Revisory jurisdiction — Appellate order 
passed under S. 15 (1) on an order passed 
on application for rectification under 


r 
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Hyderabad Resord of Rights In Lands Re- 
gulation (contd.) 

S. 4 (3) can be revised by the Collector 

under S. 15 (2) (Feb) 44 


Interpretation of Statutes — Beneficent 
legislation. (Dec) 354B, C, D 
—— General and special provision—It is 
the :specific provision that should be in- 


“yoked and applied and not the general 


(July) 223 
(Dec) 854A 


——Statement of Objects and Reasons 
(July) 206B 


—tThe word “or” can be read as “and” 


one 
—-~Meaning of words 


and the word “and” can be read as “or”. 


where it is necessary to do so to give 


_ effect to the intention of the legislature 


(Mar) 96D 
Land Roquisition Act a of 1894), S. 3 (6) 
—See Ibid, S. 18 (Dec) 862 
—S. 5A— See Ibid, S, 17 (1) (2) 

(Aug) 244 


- — +S. 17 (1) (2), (4) and S. 5.A—Acquisi- 


tion of land other than weste or arable — 
Matter of urgent nature — Compliance 
with S. 5-A can be dispensed with 

- (Aug) 244 


© ——§, 17 (2) (b) (Andh Pra) — Constitu- 


tional validity — Article 14 of Constitu- 
tion not attracted in the case of acquisi. 
tion under S. 17 (2) (b) (Jan) 19B 


——S. 17 (4) read with S. 17 (1) — Provi- 
sion is not repugnant to Art. 14 of Con- 
stitution (Jan) 19C 
——S, 17 (4) — Provision does not suffer 
from vice of excessive delegation 

n) 19D 


(Ja 
——Ss. 18, 50 (2) and 8 (6)—Locai autho- 
rity or company is not person interested 
and as such not entitled to be impleaded 
„in proceedings under the Act (Dec) £62 


— 8S. 50 (2)— See also Ibid, S. 18 

(Dec) 362A 
—S, 50 (2) — Civil Procedure Code 
(1908), Order 1, Rule 10 and Section 151 
— Local authority or company is neither 
necessary nor proper party to the pro- 
ceeding under the Act ` (Dec) 3628 
——S, 50 (2) — The word “Court” means 
principal Civil Court of original jurisdic- 
tion—It does not include appeal Court 

(Dec) 362C 
Letters Patent (Andh Pra), Cl. 15—See also 
_ Specific Relief Act (1877), S. 22 

(Jun) 178D 
——CIL 15—Plea as to Limitation 

(jun) 178C 


Limitation Act (9 of 1908), Art. 134— 
Limitation for recovery of mortgaged pro- 
perty— Article will apply irrespective of 
whether the transfer of mortgaged pro- 
perty is in good faith and without notice 
of that mortgage (Oct) 295A 
— Art. 134 - “When the transfer becomes 
known to plaintiff’—Initial onus to prove 
such knowledge is onhim-— Failing to dis- 
charge it, he cannot claim that defendant 
should not be permitted to call the Article 
in aid without proving such knowledge 


(Oct) 295B 


—— Art. 184—For valuable consideration 
— If consideration is absent the Article 
cannot apply — Article 148 will then 
govern (Oct) 295C 
——Art. 142—Adverse possession of pro- 
perty by person in fiduciary capacity 
(May) 152B 
——Art. 144 — Plea as to applicability— 
New plea cannot be permitted in Letters 
Patent Appeal as the opposite party will 
then be taken by surprise to the serious 
prejudice of his interests (Oct) 295D 


—— Art. 148 — See Ibid, Art. 184 

~ (Oct) 295C 

——Art, 182— Proceeding initiated under 

Madras Hindu Religious Endow ments Act 

(1927) not being a proceeding under Civil 

P. C., Article 182 does not apply 

(May) 152C 

Limitation Act (86 of 1963), S. 18 — En- 

dorsement of payments on unstamped 

promissory note — Acknowledgment — 
Limitation — Computation of period 

(Sep) 282B 

—— Arts, 64 and 65— Prescription of title 


_ by adverse possession — Proof of mere 


possession not enough (May) 182A 
——Art, 65—See Ibid, 8.64 (May) 132A 


—— Art. 182 — Bar of limitation — Whe- 
ther absolute (May) 134G (FB) 


Mahomedan Law — Gift — Delivery of 
possession—Property subject to usufruc- 
tuary mortgage — Authority by donor to 
donee to take possession — Sufficient to 
make gift complete and valid (Aug) 241 


Motor Vehicles Act (4 of 1989), S. 47 — 
Grant of pérmit—Irregularity in exercise 
of jurisdiction by R. T. A. — Effect 
(July) 195D 
——S, 47 (8)—Decision limiting number 
of stage carriage permits— Defect — Pro- 
per stage to raise objection (July) 195A 


——S, 63 — Counter-signing the inter 
State permit — Mode of (Apr) 116 
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Motor Vehloles Act (contd.) 
——S, 64-A (Andb, Pra.) — Government 
can reject revision summarily (Jun) 184 


——-§, 64.A — Decision under Section 
47 (8) — Failure to file revision — Effect 
` . (July) 195G 
——~Ss, 68.C and 68.D — Non-implemen- 
tation of part of Scheme or inclusion of 
a route thereof in new scheme is not 
modification or cancellation of the scheme 
(Sep) 286A 

——§, 68.D—See Ibid, S. 68C (Sep) 286A 


——S, 68-E — Totally unrelated routes 
included in single sehen tniplementa: 
tion of routes on different dates is valid 

(Sep) 286B 
——S. 68.F (2) — See also Constitution 
of India, Art. 226 „ (Sep) 286C 
-——S. 68-F (2) — Resolution cancelling 
private operator's permits by R. T. A. 
passed in circulation — Validity of 

(Sep) 286D 
——S. 96 — Liability of Insurance Com- 
pany— Does not necessarily end by mere 
transfer of the vehicle by the insured 


à (May) 151 
MUNICIPALITIES 


—Andhra Pradesh Municipalities Act (6 
of 1965), S. 38 — See Contract Act (1872), 
S. 56 (Oct) 299 
——S, 46 (3)—Notice convening meeting 
—It is invalid when issued by District 
Revenue Officer following direction given 
on notice under Section 46 (2) received 
by Collector personally (Oct) 291 


——S. 87 (3) — Section is ultra vires 
(June) 173 
—Hyderabad District Municipalities Act 
(48 of 1958), S. 102 (8) — Section is ultra 
vires—See Municipalities—A. P, Munici- 
palities Act (1965), .S, 87 (3) 


~-Hyderabad Municipal Corporation Act 
(2 of 1986), Ss. 132 (1), 187 — Post of 
Assistant City Planner is not a Corpora- 
tion post but a Government post and the 
State Government is entitled to make the 
appointments under S. 182 (1) (Nov) 823 


——-S. 187 — See Ibid, S. 182 (Nov) 323 


——5S, 897 — “Street” includes public or 
private street (Mar) 96A 
——S. 399—See also Ibid, S. 897 

(Mar) 96A 
——S, 399 — For constructing a balcony 
overhanging any private or public street 
written permission must be obtained 

(Mar) 96B 





(June) 173 . 


Municipalities —dyderabad Municipal Cor. 
poration Act (contd.) 

——S, 428— See Ibid, S.399 (Mar) 96B 

——S. 487—See Ibid, S. 399 (Mar) 96B 


—S. 685 — See also Interpretation of 
Statutes (Mar) 96D 


— S. 685 —The suit referred to in the 
section must be in respect of anything 
already done in execution or intended 
execution of the Act (Mar) 96F 


S. 685 (1) (a) — Period of notice — 
Period of one month prescribed in the 
notice can only be taken into account if 
such notice is given after the cause of 
action has arisen (Mar) 96C- 


—S. 685 (1)—Section does not apply to 





‘any mala fide act of the Corporation, 


Commissioner or any other officer 
(Mar) 96G 


| ——S. 685 (1) (a) and (b) — Suit under — 


Both the conditions prescribed by cls. (a) 
and (b) have to be satisfied before insti- 
tuting a suit (Mar) 96E 


Nagarjunsagar Project (Acquisition | of 
Land) Act (32 of 1966), S. 1 — Validity of 
Act cannot be questioned on ground that 
it offends Art. 19 (1) (f) and Art. 81 (1) of 
the Constitution (Jan) 19E 


——S. 1—Compensation provided for is 
not illusory and cannot be assailed as 
infringing right under Art. 81 (2) of the 
Constitution - (Jan) 19G 
——S,. 1—Act does not violate Art. 14 ; 
(Jan) 19H 
—S. 2 (8)—“Project purposes” — Con- 
struction of Camp colonies, workshops, 
machinery yards and sheds, in “project 
area” for workers working on project is 
“project purpose” (Jan) 19A 


Natural Justice — Disciplinary action 
against examinee for malpractice in exa- 
mination—Requitement of rules of natu- 
ral Justice—Compliance with (Apr) 127A 


Negotiable Instruments Act (26 of 1884), | 
S. 4—See Stamp Duty—Stamp Act (1899), 
S. 35 (Sep) 282A 


` —S. 85—Refusal to honour a pronote — 


Presentment of instrument is not an 
essential pre-requisite (Mar) 72B 


——S,. 92 — Endorsement of the postman 
on the returned registered notice is ad- 
missible in:evidence in the absence of the 
testimony of the postman that demand 
was made and was not met (Mar) 72A 
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PANCHAYATS 


— Āndhra Pradesh Gram Panchayats Act 
(2 of 1964), S. 2 (4) — Casual Vacancy 


(Apr) 113A 
——S, 11(4) — Filling up offcasual vacancy 
—Mandatory. (Apr) 118B 


——S. 14 — Qualifications and disquali- 
fications of a candidate for election — 
Election Tribunal can enquire into them 
(May) 147 

——S. 217 (3) (vii) and (ix), Rules under, 
R. 7 — Recovery of dues to Panchayat — 
District Panchayat Officer is competent 
to file suit also for recovering them 
f j (Mar) 69 
—Rules under R. 7 — See Ibid, S. 217 
(2) (vii) & (ix) (Mar) 69 


— Andhra Pradesh Gram Panchayats (Con. 
duct of Elections) Rules (1964), R. 54 — 
Election Court is a Special Tribunal 
created under R. 49 and is not competent 
to function as civil Court to exercise the 
powers under Civil P. C, (Apr) 120 


——K. 61 — Member elected in casual 
vacancy — Term of office (Apr) 118D 


— Andhra Pradesh Panchayat Samithis and 
Zilla Parishads Act (38 of:1959), S. 4—See 
Ibid, S. 33 (12) : (Oct) 807A 


——S, 88 (12)—Expression “total number _ 
of members of the Panchayat Samithi” 
occurring in S. 88 (12) means and refers 
to the totality of the membership as con- 
templated by S. 4 of the Act and not to 
the effective members (Oct) 807A 
——S. 69-—The Rules framed under S.. 69 
would come into force on their publica- 
tion and not after the expiry of fourteen 
days after they have been laid before 
the Houses of the State Legislaure - 
(Oct) 312 


amma oeeo 


Proyinolal Insolvency Act (8 of 1920), 
Ss. 10 (1), 25 (1) (a) — Debtor petitioner 
must give prima facie proof of his inabi- 
lity to pay his debts — No conflict 
between S. 10 (1) and S. 23 (1) (a), 


Proviso ' (July) 221 
. —S. 25 (1) (a)—See Ibid, S,.10 (1) 
j : (July) 221 


Provincial Smali Cause Courts Act (9 of 
4887), Art. 8 — Rent — Meaning of 
ae (May) 133 
Registration Act (18 of 1808), Ss, 17 and 
49 — Documents falling under S. 17 (1) 
(b) whether admissible for proof of col- 
lateral purpose (Dec) 373B 
(Dec) 878B 


——S, 49 — See Ibid, S., 17 
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Representaticn of the People Act (48 of 
4981), S. 62 — See Panchayats — A. P. 
Gram Panchayats Act (1964), S. 14 


Sale of Goods Act (8 of 1980), S. 6- (2) — 
See Contract Act (1872), S. 56 (Oct) 299 


—S, 28—See Contract Act (1872), S. 56 

(Oct) 299 
Specific Relief Act (4 of 1877). S. 18 -Suit 
for specific performance — Vendor's title 
— Enquiry into (June) 178B 
——S. 22—Suit for specific performance 
— Defence (June) 178A 
——S, 22—Suit for specific performance 
— Delay as defence must bespecifically 
pleaded (June) 178D 
——S. 22 — Contract for sale — Subse- 
quent rise in price (June) 178E 


Stamp Aot (3 of 1899) 
See under Stamp Duty 


STAMP DUTY 


—Stamp Act (2 of 1899). S. 35—Unstamp- 
ed Promissory Note — Suit on original 
consideration (Sep) 282A 


— S. 85—Words “for any purpose” in- 
clude collateral purpose — Unregistered 
sale deed and adoption-deed cannot be 
admitted even for comparison of signa- 
tures without payment of stamp duty and 
penalty as required by proviso (a) 


(Dec) 373 
—Sch, 1, Art. 1 — See Limitation Act 
(1963), S. 18 (Sep) 282B 


Tamil Nadu Estates (Abolition and Con- 


version Into Ryotwari) Act (28 of 1948)— | 


See» Tenancy Laws — A. P; (Andh Area) 
Estates Abolition Act (Nov) 881 


Tamil Nadu Estates (Abolition and Con. 


version into Ryotwari) Rules 
See under Tenancy Laws. 


Tamil Nadu Estates Land Act (4 of 1908) 
See under Tenancy Laws. | 


Tamil Nadu Hindu Religious Endowments. 


~ Rot (2 of 1927), S. 78 — Order under S. 78- 


not being an order that can be executed 
as a decree‘ under C. P. C., the bar of a. 
suit under S. 47,C. P, C., also does not 
apply (May) 152D- 


Tamil area Land Encroachment Act (3 of 
1908 
See under Tenancy Laws, 





(May) 147 
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—Kndhra Pradesh (Andh, Area) Estates 
(Abolition and Conversion into Ryotwari) 
Aot (26 of 1948), S. 3 (d) — See Tenancy 


Laws—Tamil Nadu Land Encroachment . 


Act (1905), S. 6 (Nov) 831 


— S, 18 (b) (iii) — See also Constitution 
of India, Art, 226 (Jan) 1A (£B) 


——S,. 13 (b) (iif)—A ryotwari patta can- 
not be granted under Section 13 (b) (iii) 
for a land which was originally a tank 
bed (Jan) 1B (FB) 


—S. 36 (1) — Provision is not retros- 
_pective (Aug) 228B 


—Andhra Pradesh (Andhra Area) Inams ` 


(Abolition and Gonyvarsion into Ryotwari) 
Aot (87 of 1956), Pre. — Conversion of 
inam Tenure into ryotwari Tenure—When 
takes place | (June) 161A 


S. 2 (d)—Inam village — Rollavaka, in 
Vizianagaram Taluk, is an inam village 
within the meaning of Section 2 (d) so 

"(July 212A 
——S. 2 (d) — Inam village — Method of 


ascertaining whether a village is an inam 
village (July) 212B 


——S, 4—See Ibid, Pre. (June) 161A (RB) 


——-S, 7 — “Persons interested” — Mean- 
ing of (Nov) 829A 
——S. 7 — “Persons interested”—Persons 
in possession of property would be per- 
sons interested in a grant of a ryotwari 
patta (Nov) 329B 





——S. 7 (1) — Order granting a ryotwari 
patta ~It has to be a speaking order after 
holding a quasi-judicial enquiry 

: (Nov) 329C 
——S.11—See Ibid, Pre. (June) 161A (£B). 


——S.12—See Ibid, Pre. (June) 161A (KB) 


——S. 15 — Act does not repeal Madras 
Hereditary Village Offices Act_ 
(June) 161B (FB) 


— Andhra Tenancy Act (48 of 1956)..S. 2 (£) 
—See Ihid, S. 18 _ (Feb) 58 
— 5S. 8 — Applicability (Dec) $54E 


——S. 18 — Application for evicting the 
tenant — An owner of holding who has 
granted a permanent lease in favour of a 


cultivating tenant is a landlord — If he the lessor must result ina consensus ad | 





>` Grant — General principles — 
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Tenancy Laws — Andhra Tenancy Act 
(contd.) 
has reserved to himself right to evict 
tenant for non-payment of rent, he is. 
entitled to evict that tenant under S. 183 
i (Feb) 53. 


——S. 13--Notification abolishing estate- 
—Effect on jurisdiction of Revenue Tri- 
bunal ` : (Aug) 228A. 


—Tamil Nadu Estates (Abolition and 
Conversion into Ryotwari) Rules, R. 10 — 
See Tenancy Laws — Tamil Nadu Land 
Encroachment Act (1905), S.6 (Nov) 88L 


—Tamil Nadu Estates Land Act (i of 
1908), S.3 (16) — See Tenancy Laws — 
Andh Pra. (Andh Area) Estates (Aboli- 
tion and Conversion into Ryotwari Act 
(26 of 1948), S. 18 (b) (iii) (Jan) 1B (RB) 


——S, 20A—See Tenancy Laws — Andh- 
Pra (Andh-Area) Estates (Abolition and 
Conversion into Ryotwari) Act (1948Y 
S. 18 (b) (iii) (Jan) 1B (FB) 


—Tamil Nadu Land Encroachment Act 
(8 of 1905) (As applied to Andhra Pradesh) 
S. 6—Eviction of persons already in pos- 
session on notified date — Procedure laid 
down in S.6 has no application — They 
can be dispossessed only in accordance 
with S. 8 (d) of Estates Abolition Act and 
Rules thereunder (Nov) 831 


.—U. P. Consolidation of Holdings Act 


(8 of 1984), S. 12 — See Civil P, C. (1908), 
Ò. 21, R. 95 (July 284D 


eens So 


Transfer of Property Act (4 of 1882), S. & 
Condi- 
tional and restricted transfer distinction 
between — Document, how should be 
interpreted — Difference between condi- 
tional transfer and transfer with defeas- 
ance indicated (Nov) 341A 


— Ss. 105, 116 — Time of payment of 
rent—Essential covenant of lease—Tenant 
holding over after the expiry of lease — 
‘Term as to time of payment if to be im. 
ported in new lease (July) 218B 


——S. 116—See also Ibid, S. 105 
l (July) 218B 


'—S,. 116 — Continuance in possession 
`of the lessee and acceptance of rent by 


` 
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“T. P. Act (contd,) 
idem to entitle the lessee to the benefit 
-of S. 116 (July) 198 


Trusts Act (2 of 1882). S, 14 — Ex.trustee 
«cannot claim adverse possession until he 
sets a proper discharge (May) 152A 


U. P. Consolidation of Holdings Act (6 of 
1954) 


. See under Tenancy Laws. 


Wakf Act (29 of 1954), S. 45 — Under 
5. 45 the Board suo motu or on an ap- 
plication under S. 44 has no power 
to decide anything apart from matters 
relating to the administration of wakfs 
and has no jurisdiction to decide disputed 
question of title 


——S, 56 — S. 56 relates to the notice of 


(Nov) 833A - 


Wakf Act (contd,) 
suits by parties against the Board and 
not to any right of suit of any litigant 


(Nov) 333B i 


Words and Phrases—“Defeasance” mean- 
ing of (Nov) 341B 
——"Family Council” — See Hindu Law 
— Adoption (Sep) 270B 


——" Person interested” — See Guardians 
and Wards Act (1890), S,10 (Feb) 49B 


——“Reason to believe’ — See Andhra 
Pradesh Coarse Grains (Export) Control 
Order (1965), CL 5 (Oct) 818 


—— Word “Suspicion’’—See Andhra Pra. 
desh Coarse Grains (Export) Control 
Order (1965), Cl. 5 





(Oct) 318 


ANDHRA PRADESH OASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC. IN A. I, R, 1972 


Diss=Dissented from in; Not. F.=Not followed in; Over.=Overruled in; Reyers.=-Reversed in. 


(1954) 2 Mad L J (Andhra) 118=:1954 Andh L T 
(Civil) 91, Sunkesula Chinna Budde Saheb v. 
TPs aici — Diss. AI R 1972 Ker 27D 
(fan). 


AIR 1955 Hyd 44—=ILR (1955) Hyd 269, V. ae 
Bai v. State of Hyderabad—Diss. AI R 1972 
Mys 98B (May). 


AIR 1959 Andh-Pra 16==(1958) 2 Andh W R 181, 
Nukala .Venkatesu v, Nanduri Suryanarayana 
—Diss. AIR 1972 Mys 27 (Feb). 


(1960) O. S. No.86 of 1959, D/- 9-4-1960 (Andh 
Pra)—Revers. AIR 1972 S C 2510A,B (Dec). 


AIR 1962 Andh-Pra 199=:(1962}1 Andh W R 16 
(FB), Inspector General of Registration and 
Stamps y. Tayyaba Begum —Diss. A I R 1972 
Ker 27D (Jan), 


AIR 1963 Andh-Pra 1385=(1962} 2 Andh W R 94, 
A. Ramaswami v. Venkamma—Diss. AIR 
1972 Ker 64 (Mar), 


AIR 1968 Andh-Pra 201=-(1964) 2 Andh W R 430, 
S. Pundarikaksharao v. Lingareddi Venkata- 
reddi—Diss. (1) AIR-1972 All 353 (Aug). 

(2) AIR 1972 Bom 1A (Jan). 


AIR 1986 Andh-Pra 218=-(1984) 2 Andh W R 144, 
Union of India v. Mohamed Sultan—Net foll, 
AIR 1972 Ker 170 (Aug). 


(1967) 64 ITR 264 = (1966)2 Andh L T 145, 
Kumara Rajah Venkatagiri v Income.tax 
Oficer, A, Ward, Nellore— Over. A I R 1972 
S C 260 (Feb). 


(1968) Appeal Suit No. 468 of 1964, D/- 31-1-1988 
(Andh-Pra) — Revers. A 1 R 1972 Andh-Pra 
178D (Jun). 


(1968) A. S. No. 195 of 1985, D/- 27-12-1968 (Andh. 
Pra)—Revers. AIR 1972 Andh-Pra 246 (Aug). 


(1968) Cri. App. No. 302 of 1967, D/- 20-12-1968 
(Andh-Pra)— Revers. AIR 1972S C 685 (Marl. 


(1968) W. P. No. 310 of 1967, D/- 20-8-1968 
(Andh-Pra) — Revers. A I R 1972 Andh-Pra 
328C (Nov). 


AIR 1988 Andh-Pra 100 =(1867) 1 Andh W R 17, 
C. Venkatappa Naidu v. State of Andh-Pra — 
— Diss. AIR 1972 Pat 361 (Sep). 


ILR (1988) Andh. Pra 1079, Rajah of Venkatagiri v. 
Income-tax Officer, ‘A’ Ward, Nellore — 
Revers. AIR 1972 $ C 260 (Feb). 


1972 (Andh. Pra.) Indexes 2/(1)—4 pages 


(1968) 1 Andh L T 328, Commr. of Income Tax v. 
Raja of Chellapalli—Reyers. AIR 1972S5C 
280 (Feb). 


(1968) 1 Andh W R 72, Appana v. M. Mulayya — 
Over. AI R 1972 Andh-Pra 181A (FB) (jun). 


(1969) S. A. No. 598 of 1989 (Andh-Pra)—Reyers. 
AIR 1972 Andh-Pra 295C (Oct). 


(1969) Writ Petn, No, 2768 of 1967, D/- 27-3-1989 
(Andh-Pra) — Reyers, A 1 R 1972 Andh-Pra 
370A (Dec). 


(1988) W. P. No. 3183 of 1987, DJ- 23-7-1989 
aoe) chert AIR1972 Andh-Pra 44 
(Feb). 


(1969) Writ Appeal No. 77 of 1989, D/- 7-11-1969 
ae ~Reyers. AIR 1972 SC 1536A 
{ : 


(1969) 2 Andh-Pra L J 177, R. Surudamma v. 
District Collector ~ Oyer. A I R 1972 Andh- 
Pra 161A (FB) (Jun) 


(1969) 2 Andh W R 359, G. Veeraswamy v, U. 
Papanna Sastrulu—Not F. A I R 1972 Andh. 
Pra 58 (Feb). 


{1970) S. A, No. 118 of 1967, DJ- 22-4-1970 (Andh- 
Pra}—Revers. AIR 1972 Andh-Pra 268 {Sep}. 


(1970) W. P, No. 808 of 1967, D/- 13-8-1970 
(Andb-Pra) — Revers. A I R1972 Andh-Pra 
1681A (FB) (Jun). 


(1970) W. P. No. 1733 of 1987, D/- 7-8-1970 
(Andh-Pra) — Revers. AI R 1972 Andh-Pra 
212A (Jul). 


(1970) 1 Andh W R 88, M. Venkataratnama v, State 
of Andhra Pradesh—Over. A I R 1972 Andh- 
Pra 1B (FB) (Jan). 


(1970) 2 Andh W R 157=I LR (1971) Andh-Pra 
638, Moss v. Management of St. Patricks 
High School, Secundarabad—Diss. AIR 1072 
Guj 260A (Dec). 


(1971) W. P. No. 4689 of 1970, D/.~ 1-11-1971 
(Andh-Pra)~Revers. AIR 1972 Andhb-Pra 
208A (Jul). 


(1971) W. P. No. 5890 of 1970, D/- 25-86-1971 
(Andh-Pra)—Reyers, AIR 1972 Andh-Pra 323 
(Noy). 


(1971) W. P. Nos. 6080 of 1970, 221 of 1971 and 
543 of 1971, D7- 13-5-1971 (Andh-Pra) —. 
Revers. AIR 1972 S C 1875D,E,F (Jun). 
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(1871) W. P. No. 1915 of 1971, D/- 18-8-1971 


Andhra Pradesh Cases, Overruled, Reversed, stc., A I R 1972 


(Andh-Pra) — Reyers. AIR 1972 S C 2175 


(Oct). 


AIR 1971 Andh-Pra 188=27 ST C18, M. Madar 


Khan and Co. y. Asst. Commr, (Co 


mmercial 


Taxes) :Anantpur — Over. AIR 1972 S C 51A 


(Jan). 


AIR 1971 Andh-Pra 310, Velagapudi Kanaka 
Durga v. District Collector 


tishna District 


Chilakapudi — Diss. AIR 1972 Delhi 256C 


(Nov). 


(1972) W. P. No. 127 of 1972, D/- 24-1-1972 


(Andh-Pra) — Revers. AIR 1972 Andh-Pra 


807A (Oct). 


COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous years 


Ow ing to late receipt of other Journals the following Supplement to 
Comparative Tables of A I R = Other Journals is issued 


AIR Andhra Pradesh = Other Journals 


AIR 1968 Andh Pra 


AIR 
153 


Other Journals 
(1971) 1 Bery 
LR 849 


AIR 1970 Andh Pra 
AIR 


434 


Other Journals 
ILB (1972) Andh 146 
Pra 694 188 


165 


AIR 1970 Andh. Pra| AIR 1971 Andh Pra 


AIR 
478 


818 


882 


AIR 


Other Journals 
ILB (1971) Andb 
Pra 1181 
_ (1972) L Andh Pra 
LJ 889 


ILE (1971) Andh 
Pra 1088 
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Andhra Pradesh High Court 


‘AIR 1972 ANDHRA PRADESH {Ñ 
(V 59 C0) 
FULL BENCH 


N. KUMARAYYA, C. J., GOPALRAO 
EKBOTE AND SAMBASIVA RAO, JJ: 


Pamidimarri Chenchulakshmma, Peti- 
tioner v. The Estates Abolition Tribu- 
nal Nellore and others, Respondents. 


Writ Petns. Nos. 1308 of 1963 and 
690 of 1967 and W. A. No. 411 of 1969, 
D/- 17-11-1970, decided by Full Bench 
on order of reference made by Kumaray- 
ya and Madhavareddy, JJ., D/- 7-8-1968 


(A) Constitution of India, Art. 226 
— Locus standi — Erstwhile Jandholder 
of an abolished estate, whose claim that 
he is entitled to a patta under Section 
13 (b) (iii) of the Madras Act 26 of 1948 
in respect of unused tank bed is reject- 
ed by the authorities, has locus standi 
to file writ petition challenging refusal 
of his claim — (X-Ref:— Tenancy Laws 
— Madras Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948), 
Section 13 ae (iii).) AIR 1966 SC 828, 
Foll; W. P. 1427 of 1963, D/-31-8-1967 
(Andh Pra), Distinguished. . (Para 6) 


The fact that the landholder does 
not reside at the village where the 
tank bed is situate, is not relevant. 
The erstwhile landholder is y a 
person interested in issue of the- pafta. 

(Para 6) 

A person who seeks to file a peti- 
tion under Article 226 of the Consti- 
tution should be one who has a per- 
sonal or individual right in the sub- 
ject matter of the petition. A personal 
right need not be in respect of a pro- 
prietary interest; it can also relate to 
an interest’ of a trustee. That apart, 
in exceptional cases as the expression 
“ordinarily” indicates, a person who 


JO/KO/¥55/71/DVT/BNP 


anal Tias H TA an 


"nan 


has been prefudfcially affected by an 
act or omission of an authority can file 
a writ even though he has no proprie- 
tary or even fiduciary interest in the 
subject matter thereof. (Para 6) 


-(B) Tenancy Laws — Madras Estates 
(Abolition and Conversion into Ryot- 
wari) Act (26 of 1948), Section 13 (b) 
(iii) — A ryotwari patta cannot be grant- 
ed under Section 13 (b) (iii) for a land 
which was originally a tank bed. Un- 
authorised and illegal cultivation of tank 
bed as an agricultural land would not 
alter the character of the land as tank 
bed — (X-Ref :— Tenancy Laws — Mad- 
ras Estates Land Act (1 of 1908), Sec- 
tions 3 (16) and 20-A) — Case law dis- 
cussed. (1970) 1 Andh WR 86, Overrul- 
ed. (Paras 15, 16, 17, 18) 


Lanka Lands, lands of the descrip- 
tion specified In Section 3 (16) (a) (b) 
and (c) of the Estates Land Act, and 
forest lands are excluded from the pur- 
view of Section 13 (b) (iii) of the Aboli- 
tion Act and no ryotwari pattas could 
be granted to the landholder under that 
provision in respect of those lands. The 
mere non-user of the communal lands 
for the purposes for which they were 
intended and set apart, as on the date 
of the application of the Abolition Act 
to the estate is not material and does 
not alter their communal character, if, 
by the time the Abolition Act came to 
be applied to the estate in which they 
are situate, they were lands coming 
within the description specified in Sec- 
tion 3 (16) (a) (b) and (c) of the Estates 
Land Act. Despite the disuse to which 
they have fallen and despite the other 
users they have been unauthorisedly, 
and illegally put to they would none- 
theless continue to be lands belonging 
to the category specified in Section 3 
Gs) o (b) and (c) of the Estates Land 

in the absence of any order under 
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Section 20-A (1) of the Estates Land 
Act. (Para 18) 


Cases Referred: Chronological Paras 


(1970) 1970-1 Andh WR 86, M. 
Venkataratnama v. State of Andhra 


Pradesh 

(1968) ILR (1968) Cut 20 = 34 Cut 
LT 307, Subbarana Paridani v. 
v. State of Orissa 34 

(1967) 1967-2 Andh WR 165 = ILR 
(1968) Andh Pra 243, Venkata ‘ 
Subbayya v. Paladugu Aniayya 33 

(1967) W. P. No. 1427 of 1963, D/- 
31-8-1967 (Andh Pra), Chintala- 
palli Sreeramulu v. The Estates 


38 


Abolition Tribunal 7 
(1966) AIR 1966 SC 828 (V 53) = 

1966-2 SCR 172, Venkateswara 

Rao v. Govt. of Andh Pradesh 6 


(1966) 1966-1 Mad LJ 354 = 79 Mad 
LW 205, Valathar Moopanar v. 
Board of Revenue 32 
(1965) 1965-2 Andh WR 286 = ILR 
(1965) Andh Pra 161, Veerabhadra 
Rao v. Board of Revenue, Andh 
Pra 30 
(1960) 1960-1 Andh WR 40 = 1960 
Andh LT 188, Y. Sivarama Prasad 
v. State of Andh Pradesh 27 
(1960) ATR 1960 Mad 15 (V 47) = 
1959-2 Mad LJ 254 (FB), Lakshmi- 


pathy Nayakar v. State of Madras 25 


(1960) 1960-2 Mad LJ 182 = ILR 
(1960) Mad 333, Gopalan v. Estates 
Abolition Tribunal 28 

(1958) 1958-2 Mad LJ 585 = 72 
Mad LW 1, State of Madras v. 
Estates Abolition Tribunal 37 

(1943) ATR 1943 Mad 59 (V 30) = 
1942-2 Mad LJ 595, Ramaswamy 
Goundar v. Ramaswami Gounder 23 

(1934) AIR 1934 Mad 221 (V 21) = 
66 Mad LJ 388 = ILR 57 Mad ` 
593, Meeralli Ambalam v. Shan- 
mugha Rajeshwara Sethupathi 

(1929) AIR 1929 PC 249 (V 16) = 
56 Ind App 346 = ILR 52 Mad - 
797, B. Naganna Naidu v. Pichayya 21 

(1929) S. A. No. 1288 to 1292 of 
1929 (Andh Pra) 22 

(1920) AIR 1920 Mad 893 (V 7) = 
51 Ind Cas 318, Gopisetti Naraya- 
naswamy v. Chodavapapu Kamanna 20 

(1919) ATR 1919 Mad 506 (V 6) = 
51 Ind Cas 899, Samayan Servai 
v. Kader Moideen 36 

(1919) AIR 1919 Mad 506 (V 6) = 
47 Ind Cas 594, Boluswamy v. 
Venkatadri Appa Rao 19 

(1909) TLR 32 Mad 141 = 19 Mad 
LJ 131, Robert Fischer v. Secy. 
of State for India 12 

(1874) 22 Suth WR 279 = 1 Ind 
App 364 (PC), Madras Railway Co. 

v. Zamindar of Caruatinagaram _ 12 


C. Seetharamayya, P. Anjaneyulu 
and P. V. R. Sarma, for Petitioner in 
W. P. No, 1308 of 1963 and T. S. Nara- 


22, 23 


A.L RB, 


simgarao, E. Subhrahmanyam, K. Parvat- 
sam, for Petnrs, in W, P. No. 690 of 1967 
and A. Panduranga Rao, for Appellant 
in W. A. No. 411 of 1969 and 3rd Govt. - 
Pleader, for 1st and 2nd Respondents 
in W. P. 1308 of 1963 and respondents 
Nos. 1 to 3 in W. P. 690 of 1967 and 
Respondents No, 2 and 3 in W. A. No. 
411 of 1969 and P. Babulu Reddy. E. P.K. 
Sithamani, M. V. Ramana Reddy, for 
Respondents Nos. 3 to 5 and V. Jogayya 
Sarma, for Ist Respondent in W. A. 411 
of 1969. 


SAMBASIVA RAO, J.:— W. P. Ne. 
1308 of 1963 has come up before us in 
a Full Bench by reason of a reference 
made by Kumarayya, J., (as he then 
was) and Madhava Reddy, J., W.P. No. 
690/67 was directed by our learned bro- 
ther Krishna Rao, J. to be posted with 
the former petition and hence it has 
accompanied the former petition im 
coming to the Full Bench. In the same 
manner our brothers Obul Reddi and 
Madhava Reddy, JJ., directed W. A. No. 
411 of 1969 to come up with the first 
of the Writ Petitions and that way it 
has also been brought before the Full 
Bench. 


2: W. P. No. 1308 of 1963 com- 
cerns a land of Ac. 3-04 cents in ex- 
tent comprised in R. S. No. 101/3 which 
was formerly Survey No. 48 in Chinta- 
lapalem Village, Kavali Taluk. That 
village was notified and taken over as 
an estate by the State of Andhra Pra- 
desh under the Madras Estates Aboli- 
tion Act (XXVI of. 1948) on 1-7-1959. 
It is claimed by the Writ Petitioner 
that one Koti Reddy Narapareddy and 
she were the owners of the lands in 
the village, each having a half share 
therein. However, Narapareddy alone 
sold, on 21-6-1951, the entire extent of 
Ac. 3-04 cents to respondents 3 to 5. But, 
he himself made an application under 
Section 20-A of-the Madras Estates 
Land Act to the District Collector, Nel- 
lore, on 1-4-1953 for permission to con- 
vert the Ac. 3-04 cents of land, which 
was described in the village accounts 
as Kunta Poramboke (Pond poramboke) 
into ryoti land. By his order of 27-11- 
1953 the Collector rejected the request. 
After the abolition of the Estates, the 
purchasers, viz., respondents 3 to 5 ap- 
plied to the Assistant Settlement Officer, 
Nellore under Section 11 {a} of the 
Abolition Act for a patta for the entire 
land of Ac. 3-04 cents. That officer 
and in further revision the Settlement 
Officer rejected the application on the 
ground that they should apply under 
Section 15 of the Act. In accordance 
therewith an application was filed and 
an enquiry was made under Section 15. 
The present writ petitioner objected te 
the gramting of a patta on the ground 








1972 
that the land was tank-bed land and 
as such a communal land and conse- 
quently no patta could be granted in 
respect of it. In the alternative, she 
set up a claim for a patta in her own 
favour for half of the land in the event 
of respondents 3 to 5 being granted a 
patta. After holding an elaborate en- 
quiry and making a local inspection, 
the Assistant Settlement Officer held 
that the land in question was sand- 
witched in the midst of other wet lands 
of the ayacut and that from its situa- 
tion it could not have served any com- 
munal purpose at any time. Section 
20-A of the Estates Land Act was in- 
troduced only in the year 1934 and 
previous to that the landholder was not 
obliged to obtain the permission of the 
Collector to occupy any waste or poram- 
boke land in an estate. In this view 
that Officer granted a patta to respon- 
dents 3 to 5, after pointing out that 
the land had been cultivated even prior 
to 1934. In the appeal preferred by 
the Writ Petitioner the Estates Aboli- 
tion Tribunal, Nellore (viz, the Dis- 
trict Judge, Nellore) found that the 
land was tank-bed by about the year 
4902 but in course of time got silted 
up and was brought under cultivation. 
He found that the petitioner and his 
predecessors-in-title were in possession 
of the land at least since the year 1939. 
He also opined that since Section 20-A 
of the Estates Land Act came into exis- 
tence only in the year 1934, no land- 
holder was obliged to obtain permission 
of the Collector to occupy any waste 
or Poramboke land in his estate before 
that date. Thus, the Tribunal affirmed 
the conclusion of the Assistant Settle- 
ment Officer and held that respondents 
3 to 5 were entitled to a ryotwari patta 
for the land under Section 13 (b) (iii) 
of the Abolition Act. Aggrieved by 
this order of affirmance of the Tribu- 
nal, the Writ petitioner has brought 
this writ petition praying that the order 
of the Tribunal granting a patta to 
respondents 3 to 5 be quashed. 


3. The land in question in W. P. 
No..690 of 1967 is Ac. 72-60 cents in 
the village of Sarvareddipalli, Proddatur 
Taluk, Cuddapah District. It bears 
Paimaish No. 87. It is alleged that this 
land was originally a Dasabandham 
tank. In the year 1901 the lands under 
the ayacut of this tank were transfer- 
red to the ayacut of a new channel 
called ‘Chaped Channel’ and the chan- 
nel feeding the tank was purchased by 
the Government from its owners. Thus 
from 1901 the Tank ceased to be a source 
of irrigation. The petitioners, who are 
shrotriemdars, began to cultivate por- 
tions of the tank in or about the year 
1914, In 1941 an agreement was en- 
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tered into between the  shrotriemdars 
and the former ayacutdars under the 
tank under which the rent pay- 
able by the ayacutdars was reduced 
by Rupees 0-8-6 Ps. in the rupee since 
they were not receiving irrigation water 
from the tank. Thereafter it is alleged, 
the tank-bed was levelled up and the 
entire extent of Ac. 72-60 cents was 
cultivated. The ayacutdars had no more 
any necessity to draw water from the 
tank and in fact they completely gave 
up their irrigation rights in the tank by 
virtue of the agreement of 1941. When 
a notification under Section 3 of the 
Madras Estates (Reduction of Rent) Act 
XXX of 1947 was issued on 7-2-1951, 
these lands were included in the list of 
ryoti lands and an assessment of Rs. 
1-4-0 per acre was fixed. However, the 
village was taken over on 1-10-1951 
under the Estates Abolition Act. Even 
then the lands comprised in Paimaish 
No. 87 were treated as ryoti lands and 
included in the holding of the petitioners. 
But, the District Collector issued an 
order to the Estates Manager, Prodda-. 
tur dated 1-4-1953 directing him to “ex- 
punge these lands from the holding of 
the petitioners on the ground that the 
permission of the Collector under Sec- 
tion 20-A of the Estates Land Act had 
not been obtained at the time of con- 
version of the tank-bed land into ryoti 
land. Steps under Sections 6 and 7 of 
the Land Encroachment Act were also 
taken on 6-4-1953. The Estates Mana- 
ger held that they were entitled to 
compensation and not to a patta. Then 
an appeal was preferred before the Re- 
venue Divisional Officer who said, in 
his order dated 27-3-1954, that an ap- 
plication under Section 15 of the Aboli- 
tion Act might be filed. Accordingly an 
application was filed before the Assis- 
tant Settlement Officer, who by his 
order dated 13-2-1955 refused to grant 
a patta on the ground that conversion 
as required under Section 20-A of the 
Etates Land Act had not been obtained, 
Thereupon an appeal was preferred to 
the Tribunal which remanded the 
matter back to the Assistant Settlement 
Officer to make an enquiry: into the 1941 
agreement and decide the case only after 
such consideration. When the matter 
went back the Assistant Settlement 
Officer, by his order dated 27-9-1956, 
held that the 1941 agreement was gen- 
uine and Section 20-A of the Estates 
Land Act did not apply to the Lands. 
Consequently, he granted a patta in 
favour of the petitioners. Aggrieved by 
this Order. the Government  pre-. 
ferred an appeal to the Tribunal 
which by its order dated 21-3-1967 al- 
lowed the appeal holding that Section 
20-A applies to the case and, therefore 
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the lands could not be converted into 
cultivable lands. This writ petition 
is filed challenging the said order of 
the Tribunal. This is opposed by the 
Government. Their contention is that 
the order of the Tribunal allowing their 
appeal is correct and that the land, 
once it is tank bed cannot be converted 
n T treated as ryoti land unless there 

ion under Section .20-A. of 
the Estates Land Act to- convert it in- 
to ryoti. 


4, W. A No. 411 of 1969 fs 
directed against the order of Krishna 
Rao, J., in W. P. No. 2906 of 1968. There 
a rough patta was granted to the ap- 
pellant (first respondent in the writ 
petition) by the Assistant Settlement 
Officer in respect of Ac. 2-24 cents in 
Benkili Village, Baruapeta Estate, Srika- 
kulam District after the rejecting the 
objection of the first respondent, on the 
ground that the land in question is 
tank-bed land and it cannot be treated 
as a ryoti Jand. The Settlement Officer, 
‘however, by his order dated 26-3-1967 
cancelled that patta. In revision the 
Director of Settlements confirmed the 
order of cancellation. In further revi- 
sion the Board of Revenue restored the 
order of the Assistant Settlement Offi- 
cer and directed the granting of. patta 
to the appellant. Thereupon the first 
respondent filed the Writ petition in this 
court challenging the order of the Re- 
venue Board. Our learned brother Krishna 
Rao, J., allowed the appeal and quashed 
the order with a direction to the Re- 
venue Board to hear and dispose of 
the revision petition afresh after consi- 
dering the documentary evidence in de- 
tail In the course of his order the 
learned Judge observed that, 


“The definition contained In the 
Estates Land Act does not require ae 
the tank should be used as such, 
order to exclude a tank-bed from ae 
category of the ryoti land. There is no 
evidence that the zamindar or the inam- 
dar took proceedings under the Act to 
- convert the tank-bed area into ordinary 
ryoti land. -Apprehending that, that 
observation might affect his chances in 
his revision petition before the Reve- 
nue Board, the appellant has preferred 
this writ appéal, questioning the cor- 
rectness of the view taken by our learn- 
ed brother.” 


5. It is thus to be seen thaf the 
contentions of the Petitioner in W. P. 
.No. 1308 of 1963 and of the State op- 
. P. No. 690 of 1967 are identical, 

ents of the respondents 
in W. P. No. 1308 of 1963 the petitioners 
in W. P. No. 690 of 1967 and the ap- 
pellant in W. A. No. 411 of 1969 are 
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similar. The petitioner in W. P. No. ` 
1308 of 1963 confined her submission 

only to the extent that no patta could 
be granted to the first respondent 
under Section 13 (b) (iii) of the Aboli- 
tion Act and gave up the alternative 
claim that in case the first respondent 
Is granted patta she should also be. 
granted a patta in respect of half the 
land. -Thus, the principal contention in 
these three matters is whether a patta 
could be granted under Section 13 (b) 

(iii) of the Abolition Act. for a land 
which is originally tank bed and this 
is the question which our learned bro- 
ther considered necessary to be decided 
by a Full Bench. In amplification of 
their contention it is submitted by the 
petitioner in W. P. No. 1308 of 1963 
and the Government that no ryotwari 
patta could be granted in respect of 
tank-bed land under Section 13 (b) (iii) 

of the Estates Abolition Act, as that - 
provision excludes non-ryoti lands from 
its purview. In the absence of a per- 
mission under- Section 20-A of the 
Estates Land Act no conversion of the 
communal land like tank poramboke 
into ryoti land was possible. Mere cul- 
tivation of the land as agricultural land 
whether from 1934 or from 1939 would 
not alter the character of the land 
which is originally tank bed. It is, 
however, argued for the other side that 
when tank bed fallen into dispute by 
the time the Abolition Act came into 
force and was not serving the purpose 
for which it was originally intended 

and there was only wet land in the 
place of the tank the erstwhile land- 
holder who is admittedly a Proprietor 
of all communal lands in his estate is 
entitled to a patta in respect of such 

land under Section 13 (b) (iii). í 


6. Before we begin to consider 
this main point under debate we may 
conveniently dispose of a preliminary 
objection raised by the respondents - to 
the maintainability of W. P. No. 1308 of 
1983. It is submitted that the petitioner 
has no locus standi to file the writ 
petition because, though she was one of 
the erstwhile landholders, the estate was 
abolished on 1-7-1959 and ever since 
then she had no more interest. This 
objection is stated in the. following 
terms in the counter affidavit. 


“I submit that the writ petitioner 
has no locus standi to file this’ writ 
petition as she is not the resident of 
Chintalapalem. She has been residing 
at Kavali which is 20 miles away from 
Chintalapalem for the last 40 years. 
She has no manner of interest at 
Chintalapalem after the estate was abo- 
lished and taken over by the Govern- 
ment on “7-1-1959. On this ground 
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alone the Writ Petition is liable to be 
dismissed,” 


It is pointed out that there is no reply 
to this assertion and, therefore, these 
averments should be taken as true. 
But, the said allegation of the respon- 
‘dent need not necessarily lead to the 
conclusion that the petitioner has no 
more interest in the land now in ques- 
tion. The respondent has not chosen 
to allege that the petitioner does not 
own any lands in the village. The mere 
fact that she is now living at Kavali, 
even if true, does not take away her 
interest In the suit tank if she conti- 
nues to have some lands in the village. 
Quite apart from that, she is admitted- 
ly one of the erstwhile proprietors of 
the village and is entitled to a half 
share therein. If the land is communal, 
the petitioner as Jandholder is certain- 
ly interested in it. She is entitled to 
a share in the compensation payable on 
the abolition of the Estate. Moreover, 
the facts we have stated disclose that 
it was she that objected, even before 
the Assistant Settlement Officer, for 
granting a patta to respondents 3 to 5. 
Once again it was she that carried the 
matter in appeal to the appellate Tribu- 
nal. It is significant to note that res- 
pondents 3 to 5 took no objection either 
before the Assistant Settlement Officer 
or before the appellate Tribunal on the 
score that she had no locus standi to 
object to the granting of patta or to 
prefer an appeal before the Tribunal. 
When her appeal was rejected by the 
Tribunal she has filed the Writ petition 
challenging the correctness of the order. 











be in respect of a 
it can also relate 
to an interest of a trustee. That apart, 
in exceptional cases as the expression 
“ordinarily” indicates, a person who has 
been prejudicially affected by an act or 
omission of an authority can file a writ 
even though he has no proprietary or 
even fiduciary interest in the subject 
matter thereof. (Vide Venkateswara Rao 
Government of Andhra Pradesh, AIR 
1966 SC 828). From the facts we have 
stated above there is no doubt that the 
petitioner has been. certainly prejudiced 
by the order of the Tribunal dismissing 
her appeal and, therefore, her writ 
petition is certainly: maintainable. 


T. Despite this authoritative pro- 
nouncement strong relance is placed 
upon the view taken by Basi Reddy, J., 
(as he then was) in Chintalapalli Sree- 
ramulu v. The Estates Abolition Tribu- 
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nal, No. 1427 of 1963, D/- 31-8- 
1967- Wantih Pra). Therein the learned 
Judge observed that the Writ petitioner 
there had no locus standi to challenge 
the correctness of the order of the 
Tribunal because in respect of the 
lands for which patta had been granted 
neither the petitioner nor the other objec- 
tor laid any claim to a ryotwari patta nor 
did they claim that the lands were com~ 
munal lands in which they had any direct 
or indirect interest. But, such is not the 
case before us. It is to be remembered 
~that the petitioner herself laid a claim 
to a ryotwari patta for half of the land 
if respondents 3 to 5 also are to -be 
given one. Further, she claims the 
lands as a communal land in which she 
as the former landholder had interest. 
It is also significant that Basi Reddy, J. 
himself who had expressed this view 
about the maintainability of the Writ 
petition, has referred this self-same writ 
petition to a Division Bench. Either no 
objection as to the maintainability of 
the Writ petition was raised before him 
or if raised the learned Judge rejected 
it. In any view of the matter 
objection as to the maintainability of 
the Writ petition and the locus stand? 
of the petitioner has no substance what- 
ever. 


8. Now, coming to the main point 
in dispute .a ryotwari patta is sought 
in respect of the lands in question 
under Section 13 (b) (ili) of the Estates 
Abolition Act, and in the cases where 
pattas were directed to be granted such 
directions were given. under the said 
-provision. The objection to the granting 
of pattas is that the tank bed lands are 
outside the purview of the said provi- 
sion. It is, therefore, necessary to notice 
the -relevant provisions of the Abolition 
Act. The Abolition Act of 1948 received 
the assent of *the Governor General on 
ist April,- 1949 and was published in 
the Official Gazette on 19th April, 1949. 
Section 3 (b) lays down: 

“The entire estate (including minor 
inams post-settlement or presettlement) 
included in the assets of the zamindari 
estate at the permanent settlement of 
that estate; and communal lands and 
porambokes other non-ryotwari lands: 
waste lands, pasture lands; Lanka lands 
forests; mines and minerals: quarries; 
rivers and streams, tanks and irrigation 
works; fisheries; and. ferries, shall 
stand transferred to the Government and 
vest in them free of all encumbrances; and 
the Madras Revenue Recovery Act, 1864, 
the Madras Irrigation Cess Act, 1865 and 
all other enactments applicable to ryot- 
wari areas shall apply to the estate;” 
Clause (c) provides: 

"all rights and interests created in 
or over the estate before the notified 
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date by the principal or any other land- 
holder, shall as against the Government 
“cease and determine.” 

Thus on an estate being abolished, 
the entire estate including communal 
lands and porambokes and  other-non- 
ryoti lands and waste lands, tanks and 
irrigation works became vested in the 
Government free of all encumbrances. 
Though the entire estate thus became 
the property of the Government and all 
the former rights and interests in or 
over the estate ceased and determined 
as against the Government, provision is 
made in the Act for granting of ryot- 
wari pattas in respect of certain cate- 
gories of lands. Section 11 recognises 
the rights of Ryots to ryotwari pat- 
tas in respect of ryoti and lanka lands. 
Section 12 provides for the recognition 
of the rights of the landholders to ryot- 
wari pattas in zamindari estates. Sec- 
tion 13 refers to the right of the land- 
holders to get ryotwari pattas in res- 
pect of some categories of lands in inam 
estates. It is to be noted that the three 
villages with which we are now con- 
cerned and which have been taken over 
by the State were inam estates. 
The parties are, therefore in agreement 
that pattas in these cases, if at all, could 
be granted only under this provision. 
Likewise Section 14 deals with the 
granting of ryotwari pattas to landhol- 
ders in respect of lands in under-tenure 
estates. Section 15 requires that the 
Settlement Officer shall examine the 
nature and history of all lends in which 
the landholders are entitled to ryotwari 
pattas under Ss. 12, 13 and 14. In the 
present cases, such enquiries have been 
held and it is in the light of the facts and 
circumstances as found in those enqui- 
ries that the questions now canvassed 
have to be. decided and the rights of the 
parties be adjudicated upon. 


9. Sections 12 and 13 of the 
Abolition Act which refer to the rights 
of landholders to ryotwari pattas in 
zgamindari and inam estates respective- 
ly have identical provisions. Clause (a) 
declares the right of the landholder to 
a ryotwari patta in all lands including 
lanka lands, which immediately before 
the notifying date belong to him as 


private lands or stood recorded as 
private lands in the concerned re- 
cords, provided they have not been 


subsequently converted into ryoti lands. 
Clause (b) deals. with three categories of 
lands. The first subclause is concerned 
with lands which were included in the 
holding of ryot but have been acquired 
by the landholder by inheritance or 
succession, provided the landholder has 
kept them under his cultivation, from 
the date of acquisition or the first day 
of July 1945, whichever is later, Like- 
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wise, sub-clause (ii) refers to all lands 
which were included in the holding of 
a ryot but have been acquired by the 
landlord by purchase, exchange or gift 
etc., provided that he has cultivated 
such lands himself from lst July 1945. 
In regard to lands coming under sub- 
clauses (i) and (ii), it must be further 
shown that the landlord has been in dir- 
rect and continuous possession of the 
lands from the latter of the two dates 
viz., the date of his acquisition or the 
first day of July, 1945. It is common 
ground that none of the above clauses 
governs the rights of the parties and 
have no application in the present cases. 
The claim is made and asserted only 
under sub-clause (iii) of clause (b) of 
Section 13 and we will, therefore, read” 
it in full, It is as follows: 


“13 (b) (iii) all lands (not being (i) 
lanka lands, (ii) lands of the descrip- 
tion specified in Section 3, clause (16) 
sub-clauses (b) and (c) of the Estates 
Land Act, or (iii) forest lands) which 
have been abandoned or relinquished by 
a ryot, or which have never been in the 
occupation of a ryot, provided that the 
landholder has cultivated such lands him- 
self, by his own servants or hired labour 
with his own or hired stock, in the 
ordinary course of husbandry, from the 
Ist day of July, 1945 and has been in 
direct and continuous possession of such 
lands from the date.” 

We are not here concerned with the ex- 
planation. 


10. Now by analysing Section 13 
what we find is the following: The 
landholder is entitled to pattas in res- 
pect of the following categories of 
lands; (1) his private lands which in- 
clude his private lanka lands: (2) lands 
which he has acquired by inheritance 
or succession under a will, though they 
were properly included or ought to have 
been included in the holding of a ryot; 
(3) lands which have been acquired by 
the landholder by purchase, exchange or 
gift; and (4) lands which have either 
been abandoned or relinquished by a 
ryot or which have never been in the 
occupation of a ryot provided the land- 
holder has himself cultivated such 
lands from the first day of July, 1945. 
These four categories can be reduced to 
three broad categories; viz., (1) private 
lands as such (2) lands which had been 
included in the holding of a ryot but 
have been subsequently acquired by 
the landholder either by inheritance or 
succession under a will or by purchase, 
exchange or gift; (3) lands which were 
never in the occupation of a ryot or 
which had once been in his ‘occupation 
were subsequently abandoned or relin- 
quished and which the landholder has 
personally cultivated from Ist July, 
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1945. From the last category three 
classes of lands are excluded. They are, 
(lanka lands 2) lands bearing the descrip- 
tion specified in Section 3 (16) (a) (b) 
and (c) of the Estates Land Act; (3) 
forest lands. A plain reading of sub-cl. {iii) 
makes the said exclusion of the three classes 
of lands from its’ purview clear. The ex- 
cluded classes of lands are shown in 
brackets and the brackets begin with the 
words ‘not being’. The intention of the 
legislature to exclude the three classes 
of lands which are contained in the 
brackets and follow the words ‘not be- 
ing’ from ‘all lands’ which are referred 
to in sub-clause (iii) is manisfest. 
Otherwise there is no purpose in using 
the words ‘not ‘being’ immediately after 
‘all lands.’ The expression ‘all lands 
not being lanka lands ete.’ could only 
mean that the sub-clause is dealing with 
such of those lands which are not lanka 
lands etc. It is clear to our mind that 
(1) lanka lands; (2) lands coming with- 
in the description of Section 3 (16) (a) 
(b) and (c) of the Estates Land Act and 
(8) forest lands are specifically excluded 
from the purview of sub-clause (iii). 


11. The same exclusion was made 
in Section 12 (b) (fii) also. The ` pur- 
pose behind excluding such classes of 
lands from the lands in respect of 
which the landholders are entitled to 
ryotwari pattas is obvious. These three 
classes of lands serve general purposes 
and provide facilities and amenities to 
the community at large. Lanka lands in 
so far as they are private lands of the 
landholder or within the occupation of 
a ryot are dealt with in clause (a) of 
Sections 12 and 13 of clause (b) of Sec- 
tion 11. The other lanka lands, the 
lands coming within the ambit of Sec- 
tion 3 (16) (a) (b) and (c) of the Estates 
Land Act and Forest lands are obvious- 
ly intended to be kept at the disposal 
of the Government so that they could 
be dealt with by the State as the re- 
presentative of the community, in a 
manner which would be most advantage- 
ous to the public at large. On abolition. 
the entire estate including all communal 
lands, non-ryoti lands, waste lands, lanka 
lands, forests, tanks and irrigation works 
vests in the Government by virtue of 
Section 3 (b). Excepting those lands in 
respect of which ryots or land-holders 
are entitled to get ryotwari pattas, the 
rest of the estate continues to be the 
property of the Government. Because 
the three classes of lands are essential 
for the community’s life, they are spe- 
cifically excluded from the categories of 
Jands in respect of which ryotwari pattas 
could be granted. It is generally well- 
known what are lanka lands and forest 
lands. In so far as the lands specified 

in clauses (a) (b) and (c) of Section 3 (16) 
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of the Estates Land Act are concerned, 
a reading of that provision would make 
their communal character abundantly 
clear Section 3 (16) says: 

““Ryoti land” means cultivable a 
land in an estate other than private 
land but does not include: 

(a) beds and bunds of tanks and of 
supply, drainage surplus or irrigation 

nnels; 

(b) threshing-floor, cattle-stands, vil- 
lage-sites and other lands situated in any 
estate which are set apart for the com- 
mon use of the villagers: 


(c) lands granted on service tenure 
either free of rent or on favourable rates 
of rent if granted before the passing of 
this Act or free of rent if granted after 
that date, so long as the service tenure 
subsists.” 

The CL (16) specifically exclu- 
des from the scope of ryoti land these 
three varieties of lands. such lands are 
obviously required for communal living 
and activities of the people who live im 
that locality. 

12. We are now concerned in 

these matters with tank beds which are 
covered by sub-clause (a). As is well- 
known, tanks are used for more than one 
purpose. People require their waters 
not only for their own drinking pur- 
poses but also for their cattle. Besides, 
large areas of lands are irrigated with 
the aid of tank water. Seed beds are 
also grown with the aid of water from 
the tanks. Tanks are also used for let- 
ting drainage surplus into them. It is 
thus manifest that tanks serve very essen- 
tial purposes of the community. That 
is why the maintenance of irrigation 
works like tanks has. always been consi- 
dered as a duty cast upon the Govern- 
ment and also its right to regulate the 
waters therein has been well recognised. 
(Vide Fischer v. Secy. of State for India, 
TLR (1909) 32 Mad 141. As the Privy 
Council declared in Madras Railway Co. 
v. Zamindar of Carvetinagaram, (1874) 22 
Suth. WR 279 (PC) the public duty of 
maintaining tanks and of constructing new 
ones in many planes was originally un- 
dertaken by the Government of India 
and upon a settlement of the country 
has, in many instances devolved on the 
zamindars. The zamindars have no 
power to do away with these tanks in 
the maintenance of which large num- 
ers of people are interested, but are 
charged under Indian Law, by reason of 
their tenure, with the duty of preservy- 
ing and repairing them. 

13. The Estates Land Act itself, 
which was enacted in the year 1908, pro- 
vided in Sections 139 to 143 for main- 
tenance of the irrigation tanks and other 
works by the zamindar. It has further 
taken the precaution of conferring power 
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on the Collector under Section 20 to 
decide whether any land comes within 
the description of Section 3 (16), (a), (b) 
and (c), and whether there are any cus- 
tomary rights therein. A right to file 
a suit questioning the correctness of the 
Collector’s decision is also provided under 
sub-section (ii). Further in 1934 two 
sections viz. Sections 20-A and 20-B 
were introduced in the Act by the Mad- 
ras Estates Land (Amendment) Act, 1934, 
Section 20-A confers power on the Dis- 
trict Collector to declare on an applica- 
tion made either by the landholder or a 
ryot or any other person interested, that 
any land or any portion of any land 
which is set apart for any of the pur- 
poses referred to in sub-clause (a) (b) 
and (c) of Clause 16 of the Section 3, is 
no longer required for its original pur- 
pose. He is also conferred with the 
power to direct in -writing that any such 
land or any portion thereof may be used 
for any other specified communal pur- 
pose, or if such land is not required for 
any communal purpose that it be con- 
verted into ryotwari land or landholders’ 
ryotl land according to the reversionary 
rights in such land. But the first pro- 
viso required the Collector, before mak- 
ing any such declaration or direction, to 
consider whether there are any custo- 
mary rights in the lands. Sub-section 
(2) of that section says that without ‘the 
written order of the Dist, Collector under 
Cause (b) of sub-section (1) no land 
which is set apart for any of the pur- 
poses referred in sub-clauses (a) and (b) 
of Clause (16) of Section 3 shall be as- 
signed or used for any other purposes. 
At the same time, care is taken to de- 
clare that nothing contained in the sub- 
section shall affect or take away or be 
deemed to take away. the 
rights of the Jandholder or ryots in the 
user of any such land. Section 20-B 
confers on the District Collector to ac- 
quire land for communal purposes. It 
is thus seen that great sanctity is at- 
tached to these lands which are generally 
called ‘communal lands’ and to the cus- 
tomary rights of the landholder as well 
as the ryots in the use of such lands. 
Sub-section (2) of 20-A imposes a bar on 
any and, which is set apart for the 
purposes mentioned in sub-clauses (a) & 
(b) of clause (16) of Section 3 being as- 
signed or used for any other purposes. 
Accordingly, great care has been taken 
by the Government in issuing instruc- 
tions to its officers in regard to the dis- 
posal of tank bed lands in Board stand- 
ing Orders Nos. 15 and 16, 


14. The great anxiety shown in- 


the Estates Land Act to preserve the 
communal lands as indicated in Sections 
20, 20-A and 20-B will be shown in grea- 
ter relief when they are compared with 


over the tank 


customary ` 
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the original Section 20. The said three 
sections were substituted in the Act for 
the original Section 20 by Section 14 of 
the Madras Estates Land (Amendment) 
Act, 1934 Section 20 as it originally 
stood and which was replaced by the 
aforesaid three sections was in the fol- 
lowing terms: i 

“Threshing floors, cattle-stands, vil- 
Tage sites, and other lands situated in 
any estate which are set apart for the 
common use of the villages shall not be 
assigned or used for any other purpose 
without the written order of the Dis- 
trict Collector subject to such rules as 
me local Government may make in this 


EXPLANATION: Any land which has 
been so set apart by tbe land-holder 
subsequent to the permanent settle- 
ment shall report to the - land-holder 
when, in the opinion of the Collector, it 
is no longer required for any communal 
purposes. 

Survey as to Tank beds: Nothing in 
this section shall apply to tank beds in 
any estate or affect the rights of the 
land-holder over them.” 

The provision, as it then was, exclud- 
ed tank beds in any estate from the 
operation of the section and further 
declared that nothing contained therein 
would affect the rights of the land-holder 

beds in his estate. But 
by substituting old Section 20 with new 
Sections 20 and 20-A, the legislature put 
an end to the exemption given in the 
case of tank beds in estates. They were 
also brought in line with other commu- 
nal lands like threshing floors, cattle- 
stands, village sites etc., for the lands 
described in Section 3 (16) (a) of the 
Estates Land Act, viz., beds and bunds 
of tanks and irrigation & drainage chan- 
nels are specifically brought into the 
ambit of Sections 20 and 20-A. It is, 
therefore, very plain that at least from 
the time the Amendment Act of 1934 
came into force, tank beds could not be 
converted by the landholder or any per- 
son interested by themselves into ryotl 
lands or lands serving any other purpose. 
In fact by virtue of sub-section (2) of 
Section 20-A no tank bed land, like other 
lands mentioned therein, can be assigned 
or used for any other purpose without - 
the written order of the District Col- 
lector under sub-section (1) (b) of that 
section. 


15. It is In the light of this legal 
position that the contention put forward 
for the respondents in W. P. No. 1308 


` of 1963 the petitioner in W. P. No. 690 


of 1967 and the appellant in W. A. No. 
411 of 1969 has to be examined. Their 


argument as we have already 
mentioned, is that if the tank 
d fallen into disuse by the time the 
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Abolition Act came into force and was 
not serving the purpose for which it 
was intended the landholder is entitled 
to a ryotwari patta under Section 13 (b) 
(iii). Since the landholder was the pro- 
prietor of all such communal lands, it is 
submitted, the land would revert back 
to him as his absolute property when the 
communal purpose for which it was ori- 
finally intended was no more served by 
the time the Abolition Act was brought 
into effect. They argue that on the 
abolition of the Estate the original cha- 
racter of the lands ceased to exist and, 
therefore, when pattas are applied for 
under Section 13 of the Abolition Act, 
the land-holder would be entitled to a 
ryotwari patta if the lands were not 
actually being used as tank bed at that 
time. They lay emphasis on the words 
‘not being’ which precede the enumera- 
tion of the three classes of lands con- 
tained in sub-clause (iii), Those words 
according to them bring out the inten- 
tion of the legislature that if on the 
date of the coming into force of 
the Abolition Act, the lands were 
not in fact actually used as tank beds 
etc. they would come within the pur- 
view of that clause. In our view this 
argument is without substance. It has 
to be remembered that right upto the 
time the estate was notified and taken 
over and the Abolition Act was applied 
to it the Estates Land Act was in force 
in respect of the estate. That is why 
not only in Sections 12 and 13 but in 
yery many other provisions of the Abo- 
lition Act reference is made to the Es- 
tates Land Act. It is logically and na- 
turally so because the Abolition Act was 
abolishing what were considered and de- 
fined as ‘estates’ by the Estates Land 
Act. Therefore, the significance of the 
communal lands being referred to in Sec- 
tion 13 (b) (iii) as ‘lands: of the descrip- 
tion specified in Section 3 (16) (a) (b) 
and (c) of the Estates Land Act should 
be properly appraised. It clearly means 
that all those Jands which came within 
the scope of Section 3 (16) (a) (b) and 
(c) of the Estates Land Act, as on the 
date of the Abolition of the Estate are 
taken out of the lands in respect of 
which pattas could be granted to the 
landholder under Section 13 (b) (iii). If 
that were not the intention of the legil- 
slature, then it would have been easy 
for it to have said that all Jands which 
were not, on the date of the application 
of the Abolition Act to an estate a serv- 
ing communal purposes for which they 
were set apart would be included in the 
purview of that provision. There is no 
indication whatever in sub-clause (iii) as 
to the requirement that these lands 
should be in actual use on the date of 
the Abolition Act for the purposes for 
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which they were actually intended, In 
the absence of any such indication and 
in view of the plain language used in 
the provisions by excluding lands bearing 
the description specified in Section 3 (16) 
(a) (b) and (c) of the Estates Land Act, 
it is manifest that it is not further neces- 
sary that the lands should have been in 
actual use for the purposes for which 
they were set apart on the date of the 
Abolition Act. It follows that if they 
were lands bearing that description men- 
tioned in Section 3 (16) (a) (b) and (c) 
on the date of the application of the 
Abolition Act to the estate, then no patta 
could be granted under Section 13 (b) 
(iii), As we have stated earlier if any 
leng was set apart as a tank bed or for 

y other communal purpose mentioned 
in Seton. 3 (16) of the Estates Land Act 
and continued to be so till 1934, it would 
remain as tank-bed or other communal 
land, unless there was an order of the 
District Collector permitting its conver- 
sion into any other land or for any other 
purpose made under Section 20-A of the 
Estates Land Act. In the absence of such 
an order, no land belonging to the cate- 
gories mentioned in Section 3 (16) (a) and 
(b) shall be assigned or used for other 
purpose as laid down by sub-section (2) 
of Section 20-A. Further, the customary 
rights of the ryots in the user of such 
land would also continue unimpaired. If 
such was the position in respect of any 
land as on the date of the application 
of the Abolition Act to the estate, then 
it is excluded from the purview of Sec- 
tion 13 (b) (ili) and no patta could be 
granted in respect thereof under that 
provision. We cannot agree with the 
contention that the character of tank-bed 
would alter when the Abolition Act is 
applied to an estate. Whether it was 
in actual use as a tank or not on the 
date of the abolition, it would continue 
to be treated as tank bed, if as on the 
date of the Abolition Act it was a land 
coming within the description of Section 
3 (16) (a) of the Estates Land Act. 


16. We must also take notice of a 
further submission based on the use of 
the present tense in the words ‘land 
which is set apart’ in Section 20-A. From 
this it is attempted to be argued that 
only lands which are actually used as 
tank beds that come within the operation 
of Sec. 20-A. If they were not used as 
tank beds then they cannot be treated as 
lands which are set apart as tank-beds. 
Therefore, there was no need to seek the 
permission under Section 20-A for con- 
version. We have already referred to the 
provisions of Section 20 as it oripinally 
stood before Sections 20, 20-A and 20-B 
were introduced in 1934 by the amending 
Act. That original provision also con- 
tained the same words , which are set 
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apart’, The plain meaning of the words 
can only be that any land 
which stands set apart for any 


communal purpose cannot be converted 
excepting by adopting the procedure 
under Section 20-A. They refer only to 
the character and nature of the lands 
and not to the actual use to which they 
were put on the date of the application 
under Section 20-A. In any case, if a 
land was tank bed or any other commu- 
nal land by 1934, it was land set apart 
for the purpose for which it was intend- 
ed as on that date, and it could not be 
converted to any other use or purpose 
excepting by an order under Section 20-A 
(1). (b). We cannot, therefore, uphold 
this contention put forward by the erst- 
while landholders. 


17. It is further submitted that 
the tank beds in question have not only 
fallen into disuse but the land-holders 
concerned have been cultivating them as 
regular wet lands for a considerable time 
before the Abolition Act came to be ap- 
plied to the estates and, therefore, the 
lands in question should be treated as 
cultivable lands and not communal lands. 
If any cultivation was conducted by the 
land-holders in these lands which are 
tank beds coming within the scope of 
Section 3 (16) (a) without obtaining the 

permission under Section 20-A of the 
Estates Land Act, then such cultivation 
was unauthorised and illegal. The land- 
holders cannot be permitted to convert 
their unauthorised and illegal use of the 
lands into a basis for acquiring a legal 
right under Section 13 (b) (iii). It can- 
not be countenanced that by authorisedly 
(unauthorisedly ?} and illegally putting 
tank bed lands to some other use, the 
landholders could change their charac- 
ter and bring them within the scope of 
Section 13 (b) (iii). 


18. The following principles em- 
erge from the aforesaid discussion; Lanka 
Lands, lands of the description specified 
in Section 3 (16) (a) (b) and (e) of the 
Estates Land Act, and forest lands are 
excluded from the purview of Section 13 
(b) (iti) of the Abolition Act and no ryot- 
wari pattas could be granted to the land- 
holder under that provision in respect 
of those lands. The mere non-user of 
the communal lands for the purposes for 
which they were intended and set apart, 
as on the date of the application of the 
Abolition Act to the estate is not material 
and does not alter their communal cha- 
racter, if, by the time the Abolition Act 
came to be applied to the estate in which 
they are situate, they were lands coming 
within the description specified in Sec- 
tion 3 (16) (a) (b) and (c) of the Estates 
Land Act. Despite the disuse to which 
they have fallen and despite the other 
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users they have been unauthorisedly and 
illegally put to they would nonetheless 
continue to be lands belonging to the 
category specified in Section 3 (16) (a) 
(b) and (c) of the Estates Land Act in 
the absence of any order under Section 
20-A (1) (b) of the Estates Land Act. 


19. We will now proceed to con- 
sider some of the decided cases which 
have a bearing on the problem. In Bo- 
luswamy v. Venkatadri Appa Rao, 47 Ind. 
Cas 594 = (AIR 1919 Mad 579) a Divi- 
sion Bench of the Madras High Court 
held that: 

“In using the expression ‘tank-beds’ 
in Section 3 (16) of the Madras Estates 
Land Act the Legislature was alluding 
to such class of tank-beds as are cultiv- 
able, that is, as are being capable of 
being cultivated when the tank has be- 
come dry or when there is no water im 
the tank in certain years.” 


20. In Gopisetti Narayanaswamy vY. 
Chodavapapu Kamanna, 51 Ind. Cas 318 
= AIR 1920 Mad 893 a Division Bench 
of the Madras High Court opined that 
Section 3 (16) of the Madras Estates 
Land Act suggests its application to land 
which had not lost its character as tank- 
bed when the Act came into force. 
Whatever be the correctness of this de 
cision in the light of the subsequent case 
law, the principle laid down in the case 
has no application to the problem on 
hand because according to the findings 
recorded by the lower authorities te 
which we shall presently advert, the 
lands ceased to be tank-beds and come 
to be cultivated after the year 1934 only. 


21. _ The Privy Council held im 
Naganna Naidu v. Pitchayya, 56 Ind. App. 
346 = ILR 52 Mad 797 = (AIR 1929 PC 
249) that tank-bed land which was leased 
out by the landholder to a tenant did mot 
cease to be non-ryoti. 


22. Another Division Bench of the 
Madras High Court held in Meeralli Am- 
balam v. Shanmugha Rajeswara Sethu- 
pathi, 66 Mad LJ 338 = ILR 57 Mad 
593 = (AIR 1934 Mad 221) that 


“Where certain plots of land in the 
higher portion of a tank-bed situated im 
a zamindari were submerged in normal 
times after rainfall every year but were 
brought under cultivation in other sea- 
sons the lands did not cease to be tank- 
bed merely because cultivation was se 
carried on.” 


Nor did they attain the character of 
ryoti by reason of their assignment by 
the landholder for purposes of cultivation. 
This is, however, a case which arose 
before the Amendment Act of 1934 and 
when Section 20 stood in its original 
form. While considering the scope of 
the provision in Section 20 that “nothing 
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in this section shall apply to the tank- 
beds in any estate or affect the rights of 
the land-holder over them”, the learned 
Judge observed that it reserved the 
right of the land-holder to assign tank- 
beds for cultivation, but. that did not 
mean that tank-beds, by being so assign- 
ed, become converted into ryoti land. 
Tank-beds having been excluded from 
‘ryotiland’ by the definition of that term, 
the Judgment proceeded to state, it was 
considered necessary to confer certain 
powers in respect of the tank beds in ex- 
press terms. The provision in question 
could not, therefore, have the effect of 
converting the tank-bed into ryoti. The 
learned Judges also observed that the 
contention that a certain land may at 
the same time be both tank-bed and 
ryoti cannot possibly be accepted. It was 
however, urged for the landholders that 
the learned Judges in this case held the 
view that although any specified land 
might be within the ambit of a tank-bed, 
it might on account of abandonment cease 
to possess that character. It is true that 
the learned Judges referred to their own 
decision in S. A. Nos. 1288 to 1292 of 1929 
(Andh. Pra.) in support of their said ob- 
servation. But what exactly is meant 
by abandonment was not explained in 
the case. Could it mean that mere non- 
user would be tantamount to abandon- 
ment? Though it was not clarified in 
the judgment it does not appear to be 
the intention of the learned Judges, judg- 
ing from the later observations. They 
indeed decided that mere assignment of 
tank-beds for cultivation did not convert 
them into ryoti land and that a certain 
land could not at the same time be 
both tank-bed and ryoti. We, therefore, 
understand this decision as meaning that 
‘abandonment’ could be done only 
through as a process known to law but 
not by mere non-user. We do not, there- 
fore, think that this would in any way 
help the landholders in contending that 
mere non-user of a tank-bed as a tank 
would have the effect of abandoning it 
and converting it into some other land. 


23. In Ramaswamy Gounder v. 
Ramaswami Gounder, 1942-2 Mad LJ 595 
= (AIR 1943 Mad 59); Leach C. J. and 
Lakshmana Rao, J. considered the scope 
of Sections 20, 20-A and 21 of the Estates 
Land Act after the 1934 amendment. 
There the landholders of an estate filed 
the suit to establish their right to culti- 
vate the bed of a tank in their estate 
when the tank became dry in the hot 
weather. The suit was contested by the 
ryots who denied that the land -holders 
possessed that right. The learned Chief 
Justice speaking for the Court stated that 
where the proprietary rights of the land- 
holders in the tank beds were unaffected 
by custom the ryots of the village had 
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no interest in the land apart from the 
right to use, for the purpose of cultivat- 
ing their holdings; the water contained 
on the land. Accordingly the landholders 
were entitled to cultivate such parts of 
the bed of the tank as became exposed 
when the water receded in the dry sea- 
son, provided that the cultivation did 
not prevent the water spreading when 
the rains came. Neither Section 20-A nor 
Section 21 had any application to the 
case. This right of the landholders was 
in pursuance of their proprietary inter- 
est in the estate including the tank beds. 
After referring to Meeralli Ambalam’s 
case, 66 Mad LJ 338 = (AIR 1934 Mad 
221); it was stated in the judgment that 
that case was concerned with Section 20 
before its amendment in 1934. In the 
section as it originally stood, it was 
stated that- nothing in it shall apply to 
tank-bed in an estate or affect the rights 
of the landholder over them. This state- 
ment had been omitted from the amend- 
ed section, but the omission did not 
affect the landholder’s rights as a proprie- 
tor. Of course, these rights might be 
affected by custom, but no custom exist- 
ed in the case before them. But, this 
does not mean that a landholder could 
convert a tank bed into non-tank-bed 
land except in the manner provided in 
Section 20-A. This decision only recog- 
nises the landholder’s right to use the 
tank bed for cultivation so long as such 
user does not interfere with the use of 
the land as a tank-bed. Therefore. it 
follows that a landholder cannot convert 
a tank bed into any other land by 
merely putting it to other user. 


24. Learned Counsel for the land- 
holders, however, laid great emphasis on 
the observation of the learned Chief Jus- 
tice that in that case they were not con- 
cerned with a land which was no longer 
required for its original purpose. From 
this they want to infer that had the 
land ceased to serve its original purpose 
the decision would have been different. 
We do not think that the observation 
has that effect. The observation intend- 
ed to state the fact as it existed and it 
had no material bearing on the principle 
which the learned Judges laid down. 


25. In Lakshmipathy Nayakar v, 
State of Madras, 1959-2 Mad LJ 254 = 
{AIR 1960 Mad 15) (FB); a Full Bench of 
the Madras High Court held that a tank 
bed in an estate is not a communal poram- 
boke, but the landholder’s rights would 
be restricted in a tank which is the 
source of irrigatidn for the lands in the 
estate. The landholder is under an ob-. 
ligation to preserve, maintain and repair 
such tanks and the ryots will have a 
right over the tank in the nature of an 
easement. As the object of the Madras 
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Estates Abolition Act is to convert the 
zamindari Estate into ryotwari tenure, 
the provisions ` of the Act should be 
understood in relation to the purpose. If 
the tank was a source of irrigation for 
other lands, the tank would be Govern- 
ment property and the landholder will 
not be entitled to obtain a patta for the 
same although the land on which it 
stands or the surrounding land may be 
the private land of the landholder and to 
which he may be entitled to a patta. 
Thus, if it was originally a tank-bed 
land intended. to serve as a source of irri- 
pation even for the landholders in sur- 
rounding lands a ryotwari patta could 
not be granted to the landholder. But, 
it would be considered as the property 
of the Government after the abolition of 
the estate, 


- 26. It is pointed out by the learn- 
ed counsel for the landholders that the 
purpose being vesting the tank beds in 
the Government on abolition of the 
estate are to see that there would be 
equitable distribution of the water 
amongst the various pattadars and that 
of the irrigation sources 
would provide an important head 
of taxation which would bring 
increasing revenue to the States. But, 
when the tanks had ceased to be sources 
of irrigation, these purposes would be 
defeated and that, therefore, there. was 
no further point in vesting them in the 
Government. We are not impressed by 
this argument. To what use the Govern- 
ment would put these erstwhile sources 
of irrigation in future will have to be 
decided by it after taking into considera- 
tion the sources of irrigation available 
in the area and other factors. It cannot 


` be prejudged that the lands would be 


thoroughly useless. That could be decid- 
ed only by an appropriate authority and 
in ‘such cases Section 20-A of the Estates 
Land Act censtituted the District Collec- 
tor as such an authority. When it -was 
not submitted for his decision, it should 
follow from the provisions of that Act 
that the lands continued to be tank-beds. 
Another observation of the Bench that if 
it is found that having regard to its size 
and the quantity of water; it is nothing 
more than a well or a pond, the land- 
holder will be entitled to have it includ- 
ed in the patta of the land of which it 
is a part is also emphasized. But we 
fail to see how this observation made in 
the context of a tank constructed by the 
landholder in his own private lands for 
the purpose of irrigating his own lands 
would help the landHolder's contention 
before us. ` Dealing with such a tank, 


_ the learned Judges of the Full Bench 


held if it was a small tank and was laid 
in the private-lands of the landholder, he 
would be entitled to have it included in 
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the patta for the land for which it is 
part. 


27. A Division Bench of our High 
Court consisting of Chandra Reddy, C. 
J. and Jaganmohan Reddy, J. (as he then 
was) held in Y. Sivarama Prasad v. State 
of Andhra Pradesh, (1960) 1 Andh WR 40 
= 1960 Andh LT 188 that it is difficult 
to postulate that a tank could be regard- 
ed asa private land notwithstanding 
its situation in the middle of other lands 
to which the landholder could claim a 
ryotwari patta. That the tank bed Is 
appurtenant to other lands belonging to 
the landholder is not decisive and does 
not lead to the conclusion that it'is also 
cultivable land. 


28. In Gopalan v. Estates Aboli- 
tion Tribunal, (1960) 2 Mad LJ.182 = 
ILR (1960) Mad 333; the applicability 
and scope of Section 13 (b) (iii) arose 
for consideration before a Division’ Bench. 
There was a tank. But owing to the 
inclusion of the lands irrigated by it in 
the ayacut of Cauvery-Mettur Project the 
inamdar began to cultivate the tank-bed 
long prior to Ist July, 1945. There was 
however, no order of the District Col- 
lector, under Section 20-A of the Estates 
Land Act permitting the conversion of 
the land. The purchaser from one of 
the inamdars claimed ryotwari pattas in 
respect of the tank-bed. His contention 
was that the tank was not in actual 
existence and had been abandoned as such 
on account of the inclusion of the lands 
of the Inam in the Cauvery-Mettur Pro- 
ject. Repelling. this contention Rama- 
chandra Iyer J., who spoke for the Court 
observed that 


“When at the date of the commence 
ment of the Estates Land Act an irriga- 
tion tank existed-in an estate, the tank 
would continue to be a tank-bed not- 

withstanding the cultivation thereof by 
the landholder. Such cultivation is allow- 
ed by reason of the right of the proprie- 
tor over the property (without prejudice 
to the rights, if any, of the ryots), and 
not because the land gets converted into 
a ryoti or private land. The existence of 
a proprietary right in the tank which en- 
abled the landholder to cultivate the 
tank-bed land is, by itself, of no import- 
ance for the purpose of determining the 
scope of the statutory rights which 
would be claimed under Section 13 (b) 
(iii) of Madras Act (XXVI of 1948). Prior 
to 1934 what was a tank-bed on the date 
when Madras Act (1 of 1908) came into 
force continued as tank-bed land. S. 20-A, 
inserted in the Act (1 of 1908) by the 
Amending Act (Madras Act VII of 1934); 
provided for the conversion of the tank 
beds, among other communal lands, into 
ryoti lands. It could be so converted 
only by an order passed by the District 
Collector under Section 20-A and till 
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such an order is made, the land would 
not lose its character and become ryoti 
lands by mere non-user of the tank. 
Where no such order had been made 
until the date of notification of the es- 
tate under (Madras Act (XXVI of 1948) 
the Jand must be held to retain its cha- 
Tacter as tank bed within the meaning 
of Section 3 (16) (a) of the Estates 
Land Act and would come within the 
scope of the land excluded by Section 
13 (b) Gil) of the Madras Estates (Aboli- 
on and Conversion into Ryotwari) Act, 
1 a 
This case is on all fours with the cases 
we are now considering and the view 
of the learned Judges fully accord with 
the opinion we have expressed above. 
29. Advantage is sought to be 
taken of the following observation of 
the learned Judges at page 186 by the 
Learned counsel for the landholders. 
“On its terms the provisions of the 
Section (Section 20-A) would apply to 
all cases where there was a tank on the 
date when the Madras Estates Land Act 
came into force.” 
If there was no tank when the Act 
came into force, it is argued, there 
would be no question of applying Sec- 
tion 20-A. But this observation does 
not help the landholders because in this 
ease the findings are that the tanks con- 
tinued to exist even after 1934. It is 
true, as the learned Judges observed, 
the landholder as proprietor might have 
certain rights for cultivation of the bed 
of a tank so long as he continued to be 
the holder of that estate. But once 
that estate is abolished the tank bed 
would vest in the Government. 


30. A similar view was expressed 
by Satyanarayana Raju, C. J. and Chan- 
dra Sekhara Sastry, J. in Veerabhadra 
Rao. v. Board of Revenue, 1965-2 Andh 
WR 286; It was a case where the as- 
signees of a tank-bed land applied for 
a ryotwari patta under Section 11-A of 
.the Abolition Act. Accepting the find- 
ing of the lower-tribunals that the lands 
in dispute were tank-bed lands, the 
learned Judges held that the assign- 
ment of tank-beds situate in the upper- 
reaches of a tank for purposes of tem- 
porary cultivation will not convert them 
into ryoti land by reason of such cul- 
tivation only; they will retain their cha- 
ead of tank-beds -which are within 

the purview of Section 3 (16) of the 
Madras Estates Land Act. 


31. Stress Is, however, lald on 
behalf of the landholder on the observa- 
tion of the Division Bench that the appel- 
lants have not succeeded in establishing 
that the lands in dispute were at any 
time abandoned and that they were con- 
verted into ryoti They want to read the 
word ‘abandoned’ in this decision as mean- 
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ing falling into disuse. But, this submis- 
sion ignores that the learned Judges have 
categorically stated in the same sentence 
that it was not established that the lands 
were converted into ryotL The learned 
Judges were obviously referring to the 
absence of any order under Section 20-A. 
Thus, the above observation does not sup~ 
port the contention that mere non-user 
would alter the character of the land. 


32. In Valathar Mooppanar v. 
Board of Revenue, (1966) 1 Mad LJ 354: 
Chandra Reddy, C., J. & Natesan J. were 
dealing with a claim of a ryotwari patta 
under Section 11 in respect of tank-bed. 
The learned Judges held that a tank is 
outside'the purview of ryoti land and that 
from Section 3 (g) of the Abolition Act is 
abundantly clear that a ryot is entitled 
only to such rights as were conferred on 
bim under the Act and that Act does 
not contemplate the issue of a ryotwarl 
patta in respect of a tank. 

33. In C. Venkata Subbayya v. 
Paladugu Anjayya, (1967) 2 Andh WR 165: 
one of us, viz. Gopalrao Ekbote was con- 
sidering a second appeal which arose out 
of a ‘suit filed by the representatives 
of the ryots of a former zamindari vil- 
lage for a declaration that certain lands 
were communal lands and that they were 
being used by the ryots for the purpose 
of irrigation and draining off their sur- 
plus water till the village was taken over 
under the Abolition Act. It was further 
alleged that the Estates Manager, after 
abolition. permitted the appellant in the 
second Appeal to be in possession of the 
lands and that did not alter the commu- 
nal nature’ of the land. - The appellant, 
however contended that the character of 
the land as communal land had changed 
into ryotwari after the permission was 
given to him by the Estates Manager to 
cultivate and that the lands were no 
more required for any purpose for which 
they were originally intended. Noting 
that till the date when the estate was 
notified no order converting the commu-~ 
nal lands into ryoti lands was at any time 
passed by the competent authority, Gopal- 
rao Ekbote, J., held that the irresistible 
conclusion was that till that date the 
lands continued to be communal lands, 
Therefore, even after the estate was abo- 
lished the communal land, despite such 
abolition, continued to be a communal 
land and that no ryotwari patta could be 
granted in respect of such land. 


34, Construing the same provisions 
of the Madras Estates Land Act, the 
Orissa High Court held in Subbarana Pa- 
ridani v. State of Orissa, ILR (1968) Cut. 
20 that the cessation from the original 
use of a tank-bed land would not result 
in automatic revesting in the landlord 
without the Collector’s order. The learn~ 
ed Judge even went further and held 
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that under Section 3 (16) beds and bunds 
of tanks would not be ryoti lands even 
if not set apart for common use of vil- 
lagers and that the landlord had no right 
to grant ryotwari patta in respect of such 
lands. We thus find overwhelming sup- 
port to the view we have taken. 


35. We have already referred to 
the endeavours of the learned counsel for 
the landholders to draw support from 
some observations made in some of the 
cases considered above. In addition they 
have brought to our notice the following 
cases: 


36. In Samayan Servai v. Kader 


Moideen, AIR 1919 Mad 506; a Divi- 
sion Bench consisting of Phillips and 
Napier JJ., observed that there the 


maintenance of a storage tank is unne- 
cessary and the ryots under the ayacut 
get their accustomed supply from other 
sources and no damage was caused to 
them by the tank-bed being used for 
cultivation or for purposes other than 
the storage of water, the zamindar is 
under no obligation to preserve the tank 
for the storage of water. But, this is 
a decision rendered before the Madras 
Estates Land Act was amended in 1934. 
Ever since Section 20-A was incorporated 
in the Act no tank bed could be con- 
verted into any other land except by fol- 
lowing the procedure and obtaining an 
order thereunder. This decision will 
not, therefore be of any use to the land- 
holders in their present contention. 


37. The State of Madras v. Esta- 
tes Abolition Tribunal, (1958) 2 Mad LJ 
585 is relied on. The decision dealt 
only with certain lands near a tank-bed 
that were liable to submersion when 
the tank was at full level. The learn- 
ed Judges held that the initial presump- 
tion in such cases is that the lands form- 
ed part of the tank-bed. But. in many 
eases it may not be so. Even lands that 
are liable to submersion could be priva- 
tely owned as patta lands in ryotwari 
areas and the position in this respect 
in zamindari villages can in no way be 
different. In order to decide whether 
the lands are really ryoti or tank-bed 
considerations like their registration cul- 
tivation for a long period would all be 
valuable pieces of evidence. Thus the 
decision mainly concerned itself whe- 
ther a particular piece of land was ryoti 
land or tank-bed land It is of no help 
to decide the question whether a land, 
which was admittedly tank-bed by 1934 
could be converted into private land or 
other land without an order under Sec- 
tion 20-A of the Estates Land Act and 
whether a patta could be granted in 
respect thereof under the Abolition Act. 


38. Lastly, a very recent decision 


of our learned brother Chinnappa Reddy 


A. L RB. 


J., in M. Venkataratnama v. State of 
Andhra Pradesh, (1970) 1 Andh WR 86 
is placed before us. That was also a 
case where the landholder applied for a 
patta under Section 13 (b) (iii) of the 
Abolition Act for a land which was at 
one time tank-bed and procedure under 
Section 20-A of the Estates Land Act 
was not taken. Our learned brother 
read 13 (b) (iii) as saying that in order 
to be excluded from the applicability of 
Section 13 (b) (ii) the lands must be 
shown to be beds or bunds of tank etc. 
either on Ist July, 1945, or on the date 
when the Estates Abolition Act came 
into force. Such construction became 
possible by construing the latter . part 
of Section 13 (b) (iii) which starts with 


the words ‘which have been apaneaned 
or relinquished by a ryot’ ..............- 

qualifying the three classes of nee 
which are excluded from a scope of 
clause (iii), In -other words, according 


to the learned Judge, only such of those 
lands which fall within the three exclud- 
ed classes of lands which have been cul- 
tivated by the landholder himself, in the 
ordinary course of husbandry from the 
first day of July, 1945 and have been 
in his direct and continuous possession 
from that date come within the exclu- 
sion and in respect of all other lands 
pattas should be granted. We are unable 
to agree with our learned brother in this 
construction, The later portion of that 
clause which starts with the ‘words which 
have been abandoned or relinquished by 
a ryot’ in our view, qualify the words 
‘all lands’ and not the excluded lands. 
Otherwise, it would merely mean that 
under sub-clause (iii) all lands without 
any description are brought within the 
right of the landholder for securing a 
patta. Then the position would become 
anomalous, and untenable. It is diffi- 
cult to believe that in respect of all the 
categories of lands mentioned in clause 
(a) (b) (i) and (ii) so many qualifications 
are added to the words ‘all lands’ and 
in sub-clause (ili) alone such qualifica- 
tions ‘are omitted and are added only 
to the excluded lands. Further, if that 
were the intention of the legislature, 
clauses (a) (b) (i) Gi) are otiose because 
under sub-clause (iii) a landholder will 
be entitled to get pattas in respect of 
all lands excepting in regard to the 
three classes of excluded lands as qua- 
lified by the latter portion of that pro- 
vision. It is also to be noted that the 
exclusions are indicated in a bracket and 
the words ‘which have been abandoned 
or relinquished began after the bracket 
indicating the exclusion. We have, 
therefore, no hesitation in holding that 
the latter part of Section 13 (b) (iii) 
does not govern the excluded lands. 
From the construction laid by our learn- 
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ed brother stemmed the position of law 
he stated. It is as follows: 


“In order to be excluded from the 

applicability of Section 13 (b) (iii) the 
lands must be shown to be beds or bunds 
of tanks etc. either on ist July, 1945 
or on the date when the Estates Aboli- 
tion Act came into force. The question 
of the character of land either at the 
inception of the Estates Land Act or 
during the period when that Act was 
in force would be irrelevant . 
The question to be determined ‘in ‘cases 
arising under Section 13 (b) (iii) of the 
Estates Abolition Act is whether the 
tank is in factual existence or whether 
it has been abandoned on the date when 
the Abolition Act came into force. Of 
course the mere fact that cultivation is 
being carried on whenever there is no 
water in the tank or whenever the tank 
is not in full or the mere fact that 
cultivation is being carried on unlaw- 
fully to the detriment of the ayacutdars 
does not mean that the tank has been 
abandoned. Where, however, a tank has 
ceased to be used for storage of water 
for purposes for which it originally 
served as a it cannot be said that 
the tank bed retains its character as 
tank bed land.” 


39. For the reasons we have stat- 
ed above at length we are unable to 
agree with our learned brother in this 
exposition of law and except it as lay- 
ing down the correct law. 


40. These are all the decisions 
cited and we are convinced that the 
view stated by us is the only one possi- 
ble under the circumstances. 


41. Now coming to the findings 
recorded by the Tribunals in the cases 
before us, it was found in W. P. No. 
1308 of 1963 by the Tribunal that: 

“The evidence is that at least since 
the year 1939 the land was under the 
exclusive possession and enjoyment of 
the petitioners and their predecessors-in 
title.” 

Admittedly there was no order under 
Section 20-A for conversion of the lands 
into ryoti Though one of the original 
owners applied for such a permission on 
1-4-1953 the Collector rejected that ap- 
plication and the order became final. 
Thus, we find that it is established that 
from 1939 alone the landholders have 
been in cultivation and that there was 
no permission for conversion under Sec- 
tion 20-A. The fact that a petition under 
that provision was filed and rejected 
would show that the Collector was not 
satisfied that the tank-bed could be con- 
verted into cultivable land. It is thus 
obvious that this land comes within the 
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category of lands excluded under See- 
tion 13 (b) (iii) of the Abolition Act, 


42. Likewise. in W. P. No. 690 of 
1967 there was no permission given 
under Section 20-A of the Estates Land 
Act. In fact, the Assistant Settlement 
Officer refused to grant patta on 13-2- 
1955 on the ground that there was no 
such order permitting conversion. It is 
only in 1941 there was an agreement 
between the landholders and the ayacut- 
dars. Under that agreement alone the - 
ayacutdars gave up their rights of ir- 
rigation under the tank and the land- 
holders agreed to forego the correspond- 
ing portion of the revenue that was col- 
lected. It is thus obvious that till 1941 
the tank continued to be of use at least 
in part. Thus this land also comes under 
the excluded category mentioned im See- 
tion 13 (b) (iii). . 


43. In W. A. No. 411 of 1969 fhere 
is no clear date as to what had happend. 
We do not find any grounds for inter- 
fering with the order of our learned 
brother remitting the matter back te 
the revenue Board. Now that the mat 
ter is going back to the Revenue Board 
that authority will decide the case in 
the light of the principles we have laid 
down here and the circumstances of the 
case. For these reasons we hold that 
the landholders in W. P. Nos. 1308 of 
1963 and 690 of 1967 are not entitled 
to ryotwari pattas in respect of the 
for eee cultivation under Section 13 

iii : 


44, Sri Seetharamayya appearing 
for the petitioner in W. P. No. 1308 of 
1963 also seeks to resist the granting of 
pattas to respondents 3 to 5 on the 
ground that the alienation in their fa- 
vour is void as it is contrary to Andhra 
Pradesh (Andhra area) Estate, Commu- 
nal Forest and Private Lands (Prohibi- 
tion of Alienation) Act, 1947. But, in 
view of our decision on the first point 
it is not necessary for us to go into this 
question. 


45. In the result W. P. No. 1308 
of 1963 succeeds & W. P. No. 690 of 1967 
and W. A. No. 411 of 1969 fail. The 
successful parties will have their sosis 
from the other side who contested the 
Writ Petitions. Advocates fee Rs. 200/- 
in each case, 


Order Accordingly. 
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AIR 1972 ANDHRA PRADESH 16 
= (V 59 C 2) 
RAMACHANDRA RAJU, J. 
= K. Hanumantha Rao and another, 
Petitioners v. The Government of 
Andhra Pradesh, Respondent. 

Civil Revn. Petns. Nos. 791 and 792 
of 1970, D/- 25-11-1970, from orders of 
Sub. J., Karimnagar, D/- 17-3-1970. 

Court- fees and Suits Valuations 


Act (7 of 1956), 
11 (2) and (4) — Where the High Court 
accepts the appeal on the basis of the 
lower Court’s valuation of the suit and 
the court-fee received and the remand 
order says nothing about improper valua- 
tion of the suit the High Court must be 


` taken to have accepted the valuation 


and the lower Court cannot reopen it on 
remand, (X-Ref:— Civil P. C. (1908), 
Section 15). AIR 1959 Madh Pra 181, 
Rel. on; ATR 1942 Mad 502, Distinguish- 
ed. (Paras 9, 10) 
Cases Referred: Chronological Paras 
(1969) 1969-1 Andh WR 411 = ILR 
-(1968) Andh Pra 780, Jabbar v. 


ATR 1959 Madh Pra 181 
(V 46) = 1958 MPLJ 704, Kalu- 
ram v. Mehtab Bai 
(1942) ATR 1942 Mad 502 (V 29) = 
1942-1 Mad LJ 400, Narasimhalu 
Chetty v. China Ramayya 3,7 
B. P. Jeevan Reddi, for Petitioner 
in both the Petitions; 3rd Govt. Pleader, 
for Respondent in both the Petitions. 


ORDER — A common question is 


_involved in both these revision peti- 


tions. Therefore they can convenient- 
ly be disposed of by a common order. 

2. The revision petitions arise 
out of two suits, O. S. Nos. 2 and 3 of 
1964 on the file of the court of the Sub- 
ordinate Judge, Karimnagar. The matter 
relates to the valuation of the suits, 
The plaintiffs are the. petitioners. They 
filed the suits against the Government 
of Andhra Pradesh, the Collector Karim- 
nagar and the Tahsildar, Metapalli. The 
plaintifis were sureties in excise con- 
tracts. When they were being proceed- 
ed against for the amount due under 
the contracts the suits were filed for a 
declaration that the contracts in ques- 
tion were void ab initio and in any 
event illegal and unenforceable and the 


plaintiffs are not fee to pay any sum. 


whatsoever under the said contracts or 
under the surety bonds executed by 
them and much less the amount of Rs. 
1,86;534.85 ps. demanded by the Gov- 
ernment and to restrain the Govern- 
ment from demanding and recovering 
any amount from them in respect of the 
said contracts. In the written state- 
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ments filed by the Government if was 
alleged inter alia that the suits were 
grossly under valued and on proper 
valuation, the court of the Subordinate 
Judge cannot have any jurisdiction, the 
pecuniary jurisdiction of the court of 
the Subordinate Judge being up to a 
limit of Rs. 50,000/-. On this plea taken 
by the Government an issue was 
framed in both the suits as issue No. 
9 “whether the suit has been valued 
properly”. This issue in both the suits 
vo decided by the lower court as a 

issue and came to the con- 
tlusion that the suits valued at Rupees 
5,200/- and Rs. 5,500/- is proper. There- 
after the suits were disposed of on 
merits and the lower court decreed the 
suits as prayed for. The Government 
preferred appeals to this Court in A; S. 
Nos. 136 and 218 of 1985. Both the 
appeals were allowed by this court on 
the ground that some documents were 
not properly marked and the cases were 
remitted to the lower court for fresh 
disposal It is after’ the cases were 
remanded to the lower court. the Gov- 
ernment filed applications in the suits. 
I. A. Nos. 106 and 107 of 1970, dated 
19-2-1970 to decide issue No. 9 again 
afresh alleging that the suits ought to 
have been valued at Rs. 1,86,534.85 ps. 
in which case the court would not have 
pecuniary jurisdiction to try the suits 
and they would have to be filed in the 
District Court. The plaintiffs counter- 
ed these applications alleging that issue 
No. 9 with regard to valuation of the 
suits had already been decided by the 
court on 3-9-1964 prior to remand and 
found the valuation fixed by the plain- 
tiffs is correct and the court has juris- 
diction to try the suits and that deci- 
sion became final no revisions having 


-been filed by the Government against 


that order and the same question can- 
att be reopened and reagitated once 
again. 


3. The lower court following the 
decision in Jabbar v, State of Andhra 
Pradesh (1969) 1 Andh WR 411, came 
to the conclusion that the plaintiffs 
should have valued the reliefs sought 
for by them at Rs. 1,86,534.85 Ps., in 
which case it cannot have pecuniary 
jurisdiction to try the suits and there- 
fore the question involved raises the 
question of jurisdiction of the court and 
as held in the decision in Narasimhulu 
Chetty v. China Ramayya, (AIR 1942 
Mad 502) the finding as to the value 
of the property for purposes of court- 
fee does not preclude the court from 
afterwards coming to the conclusion that 
it has no jurisdiction to try the suit. 
The lower court also held that the find- 
ing given by it with regard to the valua- 
tion of the suits prior to remand does 
not stand as that judgment has been 
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set aside by the High Court in the re- 
mand order. The lower court also said 
that even in the previous order made 
by that court regarding valuation the 
matter was not closed by it once for all 
but kept the question open as it was 
stated in that order that the court is 
entitled to revalue and collect the court- 
fee if it finds it so necessary frem evi- 
dence. I do not think this question can 
detain us long. It is not on the ground 
that on some new material which was 
not evident then the value of the suits 
is now sought to be revised. 


4. Sri Jeevan Reddi, the learned 
counsel appearing for the plaintiffs-peti- 
tioners has argued that the Government 
not only not filed any revision petition 
against the order made by the lower 
court before remand on the prelimi- 
nary issue .but also that question was 
not raised in the appeals preferred to 
this court. Therefore that question 
cannot be reopened now. It is not in 


dispute that on the finding given by the. 


lower court on the preliminary issue 
before remand the Government has not 
taken the matter in revision to this 
court. It is also not in dispute that in 
the appeals preferred to this court 
against the final disposal of the suits 
the correctness of that decision was not 
raised and it was not sought to be argu- 
ed that the value of the suits as found 
by the lower court was wrong and if 
` properly valued the lower court would 
have no pecuniary jurisdiction to try 
the suits. Therefore till the present 
applications were filed to decide that 
question over again the matter was pro- 
ceeded on the basis that the value given 
in the suits is correct and the lower 
court had jurisdiction to try the same. 

5. In support of his contention, 
Sri Jeevanreddi has placed reliance on 
Kaluram v. Mehtab Bai (AIR 1959 Madh 
Pra 181) a decision of the Madhya Pra- 
desh High Court. In that case the suit 
was instituted for partition of property 
belonging to a joint family consisting of 
the plaintiffs and the defendants. The 
plaintiffs paid a court-fee of Rs, 10/- 
under Schedule IT, Article 17 (vi) of the 
Court-fees Act. One of the objections 
which the defendants raised was that 
the court-fee paid by the plaintiffs was 
insufficient and that the plaintiffs should 
_have paid ad valorem court-fee on the 
valuation of the share they claimed in 
the property alleged to be the joint 
family property. The District Judge 
while dismissing the suit on merits held 
that the court-fee paid by the plaintiffs 
was sufficient. The plaintiffs then filed 
an appeal in the Madhya Bharat High 
Court. That appeal was allowed by a 
Division Bench and the case was re- 
manded to the original court for fur- 
ther trial. The remand order directed 
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that the Iower court should allow the 
defendants to amend the written state 
ment to incorporate their pleas of limita- 
tion and adverse possession and it should 
also recast the issues if necessary and 
dispose of the case according to law. In 
the appeal filed in the Madhya Bharat 
High Court. the question whether the 
court-fee of Rs. 10/- paid by the plain- 
tiffs in the suit or in the appeal was 
or was not sufficient, was not raised. 
When the hearing of the suit was re 
sumed in the lower court after making 
of _the remand ordér, the defendants 
again raised the objection that the court- 
fee of Rs. 10/- paid by the plaintiffs was 
insufficient. Under those circumstances 
the High Court held that when there 
was no adjudication in the appeal pre- 
ferred before the High Court on the 
question of the sufficiency of the court- 
fee which was paid by the plaintiffs 
in the suit and in the appeal and the 
appeal was accepted on that basis by 
implication it amounts to the High Court 
accepting the court-fees paid by the 
plaintiffs as sufficient. 


6. It is true that in the above 
case there does not appear to be any 
question of jurisdiction and the ques- 
tion was only with regard to the court- 
fee payable. In the case before us the 
court-fee payable is under Section 24 
(d) of the Court-fees Act. Section 24 
of the Court-fees Act deals with suits 
for declaration. It is not in dispute that 
the present sults do not fall under 
clauses (a), (b) and (c) of Section 24 and 
therefore the residuary clause (d) of 
that Section would apply. According 
to that clause where the subject-matter 
of the suit is capable of valuation or 
not, fee shall be computed on the amount 
at which the relief sought is valued in 
the plaint or at which such relief is 
valued by the court whichever is higher. 

7. On the analogy of Madhya 
Pradesh High Court decision referred 
to above if the question of payment of 
court-fee cannot be reopened it means 
the valuation given in the suits cannot 
be reopened which would mean again 
that if the same value is to remain for 
the purpose of court-fee it would be the 
same for the purpose of jurisdiction also 
because on the basis of the same value 
the payment of court-fee and jurisdic- 
tion would depend. The Madras Deci- 
sion (AIR 1942 Mad 502) which was 
referred to above and on which reli- 
ance was placed by the lower court 
cannot have any application to the facts 
of this case. There the land in question © 
was valued in the plaint at Rs. 239/-, 
the sum for which it was purchased in 
court auction. The District Munsiff 
thought that insufficient and arbitraril 
fixed the value of the suit at Rs. 1,000/- 
and asked the plaintiff whether he 
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would accept that figure or he would 
prefer to have a. commission issued to 
determine its value. The plaintif ac- 
cepted the valuation at Rs. 1,000/- and 
paid the additional court-fee. The de- 
fendants contended in their written 
statement that the value of the property 
was considerably over Rs. 3,000/- and 
that the court had no jurisdiction to try 
the suit. Then the District Munsiff came 
to the conclusion on the data made 
available to him that the value certain- 
ly considerably exceeded his pecuniary 
jurisdiction. He therefore returned the 
plaint for presentation to the proper 
court. The question arose whether 
when once the District Munsiff had 
determined the amount of court-fee 
payable, in view of Section 12 (1) of 
the Madras Court-Fees Act it had au- 
thority to reconsider the value of the 
property even for purpose of jurisdic- 
tion. It was held in that decision that 
the finding as to the value of the pro- 
perty for purposes of court-fee does not 
preclude the court from afterwards 
coming to the conclusion that it had no 
jurisdiction to try the suit. Section 12 
(1) of the Madras Court-fees Act which 
was under consideration in that decision 
is as follows :— 


“Every question relating to valua- 
tion for the purpose of determining the 
amount of any fee chargeable under 
this chapter on a plaint or memoran- 
dum of appeal shall be decided by the 
court in which such plaint or memo- 
randum, as the case may be; is filed, 
and such decision shall be final as be- 
tween the parties to the suit”, 


8. But the provisions of the 
Andhra Pradesh Court-fees and Suits 
Valuation Act, 1956 with which we are 
now concerned are some what different. 
Section 11 of that Act is the relevant 
section. It is convenient to extract here 
the relevant provisions of Section 11 
which are as follows: 

“11. Decision as to proper fee (1) 
(a). In every suit the court shall, be- 
fore ordering the plaint to be register- 
ed. decide. on the allegations contained 
in the plaint and on the materials fur- 
nished by the plaintiff the proper fee 
payable thereon. 

(b) The decision of the court under 
clause (a) regarding the proper fee 
payable shall be subject to review from 
time to time as occasion requires. 

(2) Any defendant may plead that 
the subject-matter of the suit has not 
been properly valued or that the fee paid 
is not sufficient. All questions arising 
on such pleas shall be heard and decid- 
ed before the hearing of the suit as con- 
templated by Order 18 in the First 
Schedule to the Code of Civil Procedure, 
1908 (Central Act V of 1908). If the 
court decides that the subject-matter 
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of the suit is not properly valuéd or 
that the fee -paid is not sufficient, the 
court shall fix a date before which the 
subject-matter of the suit shall be valu- 
ed in accordance with the court’s deci- 
sion and the deficit fee shall be paid. 
If within the time allowed, the subject- 
matter of the suit is not valued in ac- 
cordance with the court’s decision or 
if the deficit fee is not paid, the plaint 
shall be rejected and the court shall 
pass such order as it deems just re- 
garding costs of the suit. 


(3) A court of appeal, in which an 
appeal is filed may, either of its own 
motion or on the application of any 
party, consider the correctness of any 
order passed by the lower court re- 
garding the fee payable on the plaint 
or written statement or in any other 
proceeding in the lower court and de- 
termine the proper fee payable there- 
on. 

Explanation:— The power exercis- 
able by a court of appeal under this 
clause shall be exercisable even if the 
appeal relates only to a part of the sub- 
ject-matter of the suit. 


fee oe owe 


(4) Any question relating to the 
value for the purpose of determining 
the jurisdiction of court shall be heard 
and decided before the hearing of the 
suit as contemplated by Or. XVII in 
the First Schedule to the Code of Civil 
Procedure, 1908 (Central Act V of 1908).” 

The lower court decided the value 
of the suits before remand under See- 


-tion 11 (2) and (4) and not under Sec- 


tion 11 (1) of the A. P. Court-fees amd 
Suits Valuation Act. It is only when 
the fee payable is decided under Section 
11 (1) it is not final and it will be sub- 
ject to the review from time to time 
as occasion requires. But when the 
matter is decided under Section 11 (2) 
and (4) so far as that court is concern- 
ed it is final and not subject to review 
over again. In the Madras decision re- 
ferred to above the District Munsiff ap- 
pears to have valued the suit in the 
first instance at Rs. 1,000/- at the time 
of registering it and before the appear- 
ance of the defendants and any ques- 
tion was raised with regard to the juris- 
diction of the court. It was only sub- 
sequently when the defendants 
peared and filed their written statement 
questioning the jurisdiction of the court 
for the first time, the court had to con- 
sider whether it had jurisdiction or not 
having regard to the value of the pro- 
perty involved. It is under those cir- 
cumstances it was held in that case that 
the court was not precluded from sub- 
sequently considering afresh the ques- 
tion of value of the suit to find out 
whether it had jurisdiction to try it or 
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not. But in the case before us the deci- 
sion in question with regard to the 
value of the suits was made after the 
Government filed their written statement 
and questioned the jurisdiction of the 
court alleging that the value of the suits 
is beyond its pecuniary jurisdiction. 
Therefore the Madras decision relied on 
by the lower court cannot have appli- 
cation to the facts with which we are 
concerned. 


9. It is true that the order of 
remand implies reversal of the decision 
of the lower court and reopening of the 
whole case for retrial by the original 
court. But as it was said in the deci- 
sion of the Madhya Pradesh High Court 
referred to above it is subject to an 
exception. namely, with regard to matters 
expressly or impliedly decided by the 
order of remand. As in that case. so 
also in the case before us it is true that 
there was no express adjudication in 
the appeals preferred to this court on 
the question of the valuation of the 
suits. It was held by the Madhya Pra- 
desh High Court that the necessary im- 
plication of the acceptance of the appeal 
and the remand order is that the court- 
fee paid by the plaintiff is sufficient. So 
also in this case when the appeals were 
accepted by the High Court on the basis 
of the valuation of the suits as found 
by the lower court and court-fee receiv- 
ed on that basis and nothing has been 
said in the remand order about the im- 
proper valuation of the suits it implies 
that the High Court has accepted the 
valuation as determined by the lower 
court and decided the matter. If that 
is so, it is not open to the lower court 
again to reopen the question of valua- 
tion of the suits on the ground that 
remand order also reopened the ques- 
tion of valuation of the suits. 


10. The learned Government 
pleader has not been able to place be- 
fore me any decided case which goes 
counter to the view taken in the deci- 
sion of the Madhya Pradesh High Court 
referred to above. I have no hesitation 
in accepting the decision of the Madhya 
Pradesh High Court as laying down the 
correct principle of law. Accordingly 
I hold that it is not now open to the 
lower court to reopen the question of 
the valuation of the suits and decide 
that question afresh. The result is the 
revision petitions are allowed and the 
orders passed by the lower court are 
set aside. In the circumstances of the 
ease. I direct the parties to bear their 
respective costs in both the revision 


petitions. 
Petitions allowed. 


ret 
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AIR 1972 ANDHRA PRADESH 19 
(V 59 C 3) 
N. KUMARAYYA, Cc. J., AND SAMBA- 
SIVA RAO 

Veligati a and others, 
Petitioners v. The State of Andhra Pra- 
desh and another, Respondents. 

Writ Petn. Nos. 4729, 5306, and 5364 
of 1968 and 625, 862, 1042, 1323, 1909, 
1978, 3303 and 3411 of 1969, D/-3-3-1970. 

(A) Nagarjunasagar Project (Ac- 
quisition of Land) Act (Andh Pra Act 32 
of 1956), Section 2 (3) — “Project pur- 
poses” — Construction of Camp colonies, 
workshops, machinery yards and sheds, 
in “project area’ > for workers working on 
project is “project purpose” and also 
‘public purpose’ within Land Acquisition 
Act. (Para 4) 


(B) Land Acquisition Act (1894), 
Section 17 (2) (b) (Andh Pra) — Consti- 
tutional validity — Provision applicable 
to arable and waste land and also other 
varieties of land — There is no classifi- 
cation and alleged discrimination and 
hence Article 14 of Constitution not at- 
tracted in the case of acquisition under 
Section 17 (2) (b) — (X-Ref:— Consti- 
tution of India, Article 14) (Para 6) 


(C) Land Acquisition Act (1894); 
Section 17 (4) read with Section 17 (1) 
— Provision is not repugnant to Article 
14 of Constitution — (X-Ref:— Constitu- 
tion of India, Article 14). 

Section 17 (4) read with Section 17 
(1) does not suffer from the vice of un- 
reasonable classification and does not 
offend against equal protection clause 
contained in Article 14 of the Constitu- 
tion. 1967 Guj LR 729 (affirmed in AIR 
1968 SC 870), Followed. 

(Para 7 


) 

(D) Land Acquisition Act (1894), 
Section 17 (4) — Provision does not 
suffer from vice of excessive delegation. 
(X-Ref:— Constitution of India, Article 
245). (Para 8) 


The Government can dispense with 
the procedure under Section 5-A only 
when it comes to the opinion that the 
provisions of sub-section (1) or sub-sec- 
tion (2) of Section 17 are applicable and 
those sub-sections can be invoked only 
if the Government are of the opinion 
that taking of the possession of the land 
is urgently needed. It is no doubt true 
that the opinion of the Government in 
this regard is objective. But, Courts 
have always held that the said opinion 
of the Government is justiciable and can 
be challenged on the grounds that the 
Government never applied its mind to 
the matter, or that the action of the 
Government is mala fide, or that there 
were no*grounds at all to form the opi- 
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nion, or that the grounds on the basis 


of which such opinion is formed are’ 


wholly irrelevant to the subject. 
ara 8) 


The power conferred on the Gov- 
ernment under Section 17 (4) is neither 
unbridled nor unguided, since the Gov- 
“ernment is obliged to form an opinion 
in relation to the purpose for which the 
acquisition is sought to be made and also 
in the light of the several provisions of 
the Land Acquisition Act. - Section 17 
itself lays down sufficient guidelines for 
forming an opinion about the urgency in 
taking possession. In every case, the 
Government would be called upon to 
consider whether facts and conditions 
exist that would not brook any delay 
in taking possession of the lands. In 
such circumstances, the decision of the 
Government can never be arbitrary and 
it is not a substitute to any legislative 
function. Therefore no legislative action 
has been delegated to the executive 
under Section 17 (4): ILR (1970) Andh 
Pra 1180 Rel. on; ATR 1967 SC 691, Dis- 
tinguished. © - (Para 4) 


(E) Nagarjunsagar Project (Ac- 
quisition of Land) Act (32 of 1956), Sec- 
tion 1 — Validity of Act cannot be ques- 
tioned on the ground that it offends 
Article 19 (1) (f) and Article 31 (1) of 
the Constitution. (X-Ref:— Constitution 
of India, Articles 19 (1) (f) and 31 (1).): 
(1967) 2 SCR 949 and AIR 1969 SC 634 
Rel. on. (Para 12) 

(F) Constitution of India, Article 
31 (2) — “Compensation”, meaning of — 
Scope of Court’s scrutiny of law provid- 
ing for acquisition or requisition. 


Compensation being itself incapable 
of any precise determination, no definite 
connotation could be attached thereto by 
calling it ‘just equivalent’ or ‘full in- 
demnification.” It should, however, be 
fixed by the law itself or should be 
determinable in accordance with the pri- 
nciples indicated therein. 

(Para 30) 


` The compensation fixed or the prin- 
ciples specified by the law for determi- 
nation of. compensation are beyond the 
pale of challenge, if such compensation 
is not illusory; if the principle is rele- 
vant to. the determination of compen- 
sation and is a recognised principle ap- 
plicable in the determination of compen- 
sation for property compulsorily acquir- 
ed; and the principle is appropriate in 
determining the value of the class of pro- 

perty sought to be acquired. 
j i (Para 30) 


The fixing of a date anterior to Sec- 
tion 4 (1) notification, in relation to 
which compensation has to be reckoned. 
is not per se invalid, unless it is shown 
that such date has no relevancy to the 
fixation of the value of the property ac- 
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quired or to the method prescribed by 
the law to be followed in determining 
such value. (Para 30) 
The Constitution itself confers the 
power to make law of acquisition on the 
legislature and Article 31 (2) which con- 
fers the right on the owner. of the pro- 
perty to receive compensation for - the 
acquisition excludes such law from Judi- 
cial scrutiny on the ground of iInade- 
quacy of compensation. Once such law 
lays down a relevant principle for fix- 
ing the compensation, it is impossible 
to say that it perpetrates a fraud on 
the Constitution. (Para 35) 
- Reading the entire Clause (2) toge- 
ther it is clear that what is barred from 
consideration by the Court is not merely 
the adequacy of the amount if any fixed 
by the Act but also the adequacy of 
the resulting amount of compensation 
that would be arrived at by the applica- 
tion of the principles specified by the law, 
so long as they are not illusory.” At the 
same time, there is no bar against the 
Court considering the relevancy and ap- 
propriateness of the principles specified 
in the law. Case law reviewed. 
~- (Para 38) 
(G) Nagarjunasagar Project (Ac: 
quisition of Land) Act (32 of 1956), See- 
tion 1 — Act has laid down a clear and 
approriate method fon ascertaining the 
compensation. Compensation provided 
for is not illusory. It cannot, therefore, 
be assailed as infringing the right under 
Article 31 (2) of the Constitution — (X- 
Ref:— Constitution of India, Article 31 
(2).) (Paras 37, 39) 


(H) Nagarjunasagar Project (Ac- 
quisition of Land) Act (Andh Pra Act 32 
of 1956), Section 1 — Differentiation be- 
tween acquisition under State Act and 
Central Act — Act does not violate Arti- 
cle 14 — Act does not suffer from vice 
of arbitrary classification and discrimi- 


. nation. 


The classification made by the State 
Act of the lands that are to be acquired 
for the Project purpose in the Project area 
is based upon reasonable grounds, in- 
tended to serve the community at large. 
Such classification was made on valid 
grounds and it bears reasonable nexus 
with the purpose that is sought to be 
achieved, viz., acquisition of land for 
the Project purposes in the Project area 
disregarding speculative purchases. The 
requirements of the Nagarjunasagar Pro-~ 
ject are separate and distinct from the 
requirements of ordinary acquisition 
under the Central Act (Land Acquisi- 
tion Act (1894) ). Both the acquisitions 
are not similarly situated. There is, 
therefore, no discrimination and unrea- 
sonable classification between the ac- 
quisitions made under the State Act on 
the one hand and the acquisitions made 
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under the Central Act on the other. 
Article 14 of the Constitution has no 
application to the circumstances of the 
case. The Act does not suffer from the 
vice of arbitrary classification and dis- 
crimination: Vajravelu’s case, AIR 1965 
SC 1017 Explained and Distinguished: 
Shantilal’s case, AIR 1969 SC 634; AIR 
1970 Andh Pra 318 (FB) Rel. on. 


(Paras 42, 44 & 46). 
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N. Subba Reddy, (in W. P. Nos, 
4729 of 1968 and 862 of 1969; P. An- 
janeya Sarma, (in W. P. Nos. 5306, 5364 
of 1968); S. Suryaprakasa Rao (in W. P. 
No. 635 of 1969); P. A. Chowdary (in 
W. P. Nos. 1042 of 1969 and 1323 of 1969); 
P. Sobhandri Babu (in W. P. 1908 of 1969); 
and M. Chandra Sekhara Rao, for Peti- 
tioners in W. P. Nos. 1978 and 3303 of 
1969. Y.G Krishnamurti, for Petitioner 
in W. P. 3411 of 1969. 2nd Govt. Pleader 
on behalf of Respondents in W. P. Nos, 
1042 of 1969, 1323 of 1969, 3303 of 1969, 
1909 of 1969, 4729 of 1968, 862 of 1968, 
5304 of 1969, 5306 of 1969 and (for Nos, 
1 and 2) in W. P..Nos. 635 of 1969. 


T. Venkatappa (for Nos, 4 to 9) in W. P. 
No. 1978 of 1969 and M. Chandra Sekha- 
ra Rao (for Nos. 3 and 4) in W. P. No. 
635 of 1969, for Respondents. 


SAMBASIVA RAO, J.:— The eleven 
writ petitions arise out of land acquisi- 
tions made for purposes connected with 
Nagarjunsagar Project, which is a 
premier irrigation project undertaken 
in the State of Andhra Pradesh. Ac- 
quisition in all these cases is sought to 
be made under the Land Acquisition 
Act, 1 of 1894 as amended by the Nagar- 
junasagar Project (Acquisition of Land) 
Act, 32 of 1956. These writ petitions 


-are filed for quashing the acquisition 


proceedings. In main. the validity of 
the amending Act is questioned in these 
petitions. 


2. It is necessary to briefly state 
the history of the Nagarjunasagar Pro- 
ject and some of the salient provisions 
of the Nagarjunasagar Project (Acquisi- 
tion of Land) Act, 1956, before we refer 
to the actual contentions that are rais- 
ed before us. The Government of 
India, in their order dated 17th Decem- 
ber, 1951, constituted a committee by 
name ‘Khosla Committee’ to examine 
the feasibility of executing the Nagar- 
Junasagar Project on the river Krishna. 
The Committee favoured the execution 
of the Project and its recommendations 
were placed before- the planning Com- 
mission on 8th December, 1952. The Pro- 
ject was accepted by the Planning Com- 
mission and the Nagarjunasagar Project 
was taken up for execution. Large 
areas of private lands were acquired 
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for excavation of canals, distributory 
channels and construction of other works 
necessary for the project. Thereupon 
the legislature passed the Nagarjuna- 
sagar Project (Acquisition of Land) Act, 
1956, (Act No. 32 of 1956), which will 
be hereinafter referred to as the State 
Act, to provide for the acquisition of 
the lands in the Nagarjunasagar Project 
area. The ‘preamble of the Act de- 
clares the purposes of the Act in the 
folowing terms— 

“Whereas the execution of the Nagar- 
Junasagar Project has been taken up in 
order to conserve and utilise to the best 
advantage the waters of the Krishna 
River; 

And whereas it is necessary to ac- 
quire lands for the excavation of canals 
and distributaries, construction of build- 
ings and other works required for the 
said Project; 

And whereas it is necessary, in as- 
sessing the compensation to be paid for 
the lands acquired to disregard specu- 
lative purchases made in the expecta- 
tion of the.execution of the said project.” 
The Act extends to the Districts of 
Guntur, Kurnool, Nellore, Nalgonda and 
Khammam in the State of Andhra Pra- 
desh. But, the Government was em- 
powered to extend all or any of the 
provisions of the Act to any other Dis- 
tricts in the State It empowers the 
Government to acquire any land in the 
project area for the project purposes, 
the ‘project purpose’ having been defin- 
ed as ‘any purpose connected with the 
Nagarjunasagar Project’. Sub-section 3 
(2) requires that the acquisition : shall be 
made in accordance with the provisions 
of the Land Acquisition Act, 1894, which 
will hereinafter be called the Central 
Act, subject to certain modifications. 
The most important of the said modifi- 
cations are: 

(1) Instead of clause first in sub- 
section (1) of Section 23 of the Central 
Act, the State Act substituted the 
following : 

“first, the market value of the land 
on the Ist July, 1953 and the value of 
any improvements to the land effected 
after that date and before the date of 
the publication of the notification under 
sub-section (1) of Section 4 or the market 
value of the land on the date of the 
publication of the said notification, 
whichever is less.” 

The following explanation was added 
to the above provision: 

“The Government may, on the re- 
quest of the landowner, agree to give 
in exchange any Government land the 
cost of which is, in their opinion, equal 
to the cost: of the land acquired, or 
agree to pay the cost of a portion of 
the land acquired and for the remain- 
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ing portion give government land the 
cost of which is in their opinion equal 
to the amount due.” 

For Section 11 of the Central Act. the 
following section is substituted :— 

“On the day so fixed, or on any 
other day to which the enquiry has been 
adjourned, the Collector shall proceed to 
enquire into the objections, if any, 
which any person interested has stated 
pursuant to a notice given under Sec- 
tion § to the measurement made under 
Section 8, into the market value of the 
land on the Ist July 1953 and the 
value of any improvements to the land 
effected after that date and before the 
date of the publication of the notifica- 
tion under sub-section (1) of Section 4, 
into the value of the land at the date 
of the publication of the notification 
under sub-section (1) of Section 4, and 
into the respective interests of the per- 
sons claiming the compensation and 
a make an award under his hand 
re) 

(G) the true area of the land; ; 

(ii) the compensation which in his 
omen should be allowed for the land: . 
an 


(iii) the apportionment of the said 
compensation among all the persons 
known or believed to be interested in 
the land, of whom, or of whose claims, 
he has information, whether or not 
they have respectively appeared before 


In the Statement of Obfects and 
Reasons for the State Act, it was ex- 
plained that, in order to ensure that 
the expenditure on the acquisition of 
land is not unduly heavy, it is consi- 
dered necessary that, in assessing the 
compensation for the lands payable under 
the Central Act any increase in the mar- 
ket value of such lands through specula- 
tive dealings or otherwise, as a result of 
the commencement of the project, should 
be ignored. Since the planning Commis- 
sion approved of the Khosla Committee’s 
recommendations on 8th December, 1962, 
the statement stated, it is proposed to 
undertake legislation providing that, if 
the market value which is prevailing on 
the date of the publication of the notifi- 
cation under sub-section (1) of Section 
4 of the Land Acquisition Act (Central 
Act) is more than the market value on 
the 8th December 1952, the increase 
should be ignored and compensation 
should be assessed and paid at the 
lower of the two rates, together with 
the value of the improvement effected, 
if any, during the interval. The inten- 
tion of the Government to enact such 
legislation was made known to -the 
public in press Note No. 25, dated 29th 
June, 1956. It is in this background 
and with these objects, the State Act 
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has been enacted by the ‘State Legisla- 
ture. D$ 


3. The following .quèstions were 
raised by the learned counsel for the 
petitioners: 

(1) In some of the cases the acquisi- 
tions are not for the purposes of the 
project or for public purposes. ` 

(2) Section 17 (4) read with Sec. 17 
(1) of the Central Act is unconstitu- 
tional 

(3) The State Act is unconsitutional 
as it violates the principles laid down 
in Articles 14, 19, 31 (1) and 31 (2). 

å. ` Taking up the first point :— 
The acquisition in Writ Petition No. 1042 
of 1969 and some other writ petitions, 
are for construction of Camp Colony, 
workshop etc. It was contended that 
this is neither a project purpose nor a 
public purpose. It was asserted in the 
counter affidavits, for instance in writ 
petition No. 4729 of 1968 that the ac- 
quisition was made for the construction 
of sheds to workers and machinery yard 
at the instance of the Executive Engi- 
neer, Public Works Department, Nagar- 
junasagar Canals Division, Nadigudem. 
These acquisitions were obviously made 
for constructing camp colonies, work- 
shops, machinery yards and sheds for 
workers working on the different items 
of work relating to Nagarjunsagar 
project. The State Act defines project 
purpose in Section 2 (3) as meaning 
“any purpose connected with the Nagar- 
junasagar Project.” It cannot be dis- 
puted that all these are purposes and 
works connected with the Project. There 
is no gainsaying the fact that without 
camp colonies, workshops, machinery 
yards and sheds for workers, the pro- 
ject work cannot be carried on. They 
are undoubtedly project purposes. There 
is no dispute that all these lands are 
in the ‘project area” and, therefore, 
the Government is authorised to ac- 
quire the concerned lands for (such?) 
purposes. Nagarjunasagar project is ex- 
pected to benefit very extensive areas 
of the State of Andhra Pradesh and a 
very large number of people inhabiting 
the State. Indisputably. purposes relat- 
ing to the construction and execution of 
the Nagarjunasagar project are public 
purposes within the meaning of the 
Land Acquisition Act. This point has, 
therefore, no substance at all. 

5. The second point in dispute 
relates to the constitutional validity of 
Section 17 (4) read with Section 17 (1) 
of the Central Act. This contention 
has been raised because in all these 
cases, along with Section 4 (1) notifi- 
cation, a notification was made under 
Section 17 (4) of the Central Act dis- 
pensing with the enquiry under Sec- 
tion 5-A of the Act. The argument in 
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this behalf runs as follows: If the ap- 
propriate Government is of the opinion 
that in the case of any land to which 
the provisions of sub-section (1) or sub- 
section (2) of Section 17 are applicable. 
then | Government may direct that the 
provisions of Section 5-A shall not apply 
to the acquisition. When such direc- 
tion is given, a declaration under Sec- 
tion 6 may be issued at any time after 
the publication of the notification under 
Section 4 (1). However, sub-section (1) 
of Section 17 concerns only with arable 
or waste lands. That means, lands 
other than arable or waste lands do 
not come within the mischief of sub-sec- 
tion (1) and therefore, the notification 
under Section 17 (4) cannot be made in 
respect of those lands, despite the exis- 
tence of the need to take possession 
urgently. There is no reasonable or 
understandable classification between 
waste and arable lands on one side 
and the other lands on the other and 
this classification does not bear any 
nexus with the object that is sought 
to be achieved, viz, taking possession 
of the land urgently. These provisions 
are thus repugnant to Article 14 of 
the Constitution, which enshrines the 
principle of equality in the eye of law. 
The two provisions together lead to 
class legislation and class discrimination 
and they must be struck down. The 
next ground of attack is: Section 17 
(4) confers on the executive the power 
of dispensing with the very valuable 
right of objecting to the acquisition and 
the consequential enquiry into the objec- 
tion. Thus, essential legislative power 
is delegated to the executive. 

6. Even at the outset, it must 
be remembered that all the acquisitions 
which are involved in these writ peti: 
tions are for purposes of an irrigation 
project. 
provisions were added to Section 17 (2) 
of the Central Act and the newly added 
provisions are applicable in the State of 
Andhra Pradesh also. The material 
portions of the newly added Section 17 
(2) (b) are: 

“Whenever in the opinion of the Col- 
lector it becomes necessary to acquire 
the immediate possession of any land; 

(i) xx xx XX 

(ii) for the construction, extension er 
improvements of 

(A) XX XX XX 

(B) XX XX XX 

(C) XX XX XX 

(D) any irrigation tank, irrigation ər 
drainage channel or any well: 

(E) XX XX XX 

The Collector may, immediatery after 
the publication of the notice mentioned 
in sub-section (1) and with the previous 
sanction of the appropriate Government, 








By Madras Act 21 of 1948, newl. 
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enter upon and take possession of such 
land, which shall thereupon vest abso- 
Jutely in the Government free from all 
encumbrances.” 


Thus, by virtue of. this provision if 
the acquisition is for the construction, 
extension or improvement of any irri- 
gation tank, irrigation or drainage chan- 
nel, the Collector may enter upon and 
take possession of any such land, if it 
is immediately required. As far as the 
requirement for the purposes mention- 
ed in clause (b) of Section 17 (2) is con- 
cerned, the power to take possession 
applies to any land irrespective of its 
nature, unlike the power under Sec- 
tion 17 (1) which is ‘confined only to 
arable or waste land. The central part 
of the Nagarjunasagar Project is the 
construction of a huge .reservoir. The 
water of the reservoir can be carried 
to all the lands in the ayacut only 
through irrigation channels. The lands 
are acquired in these cases td enable 
the concerned authorities to construct, 
extend or improve the said irrigation 
reservoir or tank and to lay Irrigation 
and distributory channels. These pur- 
poses are - therefore, covered by Sec- 
Hon 17 (2) (b) of the Central Act, 
whereunder any land irrespective of its 
nature can be taken possession of. The 
classification and the alleged discrimi- 
nation: between arable and waste land 
on one side and other varieties of the 
land on the other does not arise in the 


cases of acquisition coming under Sec-. 


tion 17 (2) (b). 


T: In any case the position that 
Section 17 (4) read with Section 17 (1) 
does not suffer from the vice of un- 
reasonable classification and does not 
offend against equal protection caluse 
contained in Article 14 of the Constitu- 
tion, is now well settled. The Gujarat 
High Court considered this aspect of 
the matter in Ishwarlal v. State, ILR 
(1967) Guj 620 = 1967 Guj LR 729. 
Discussing -the validity of Section 17 (4) 
in conjunction with Section 5-A, Bhag- 
wati, J., who spoke for the Division 
Bench, observed in paragraphs 6 and 7 
at pages 738 to 740 of the Judgment: 


“While considering this question it 
fs necessary to bear in mind that Sec- 
tion 17, sub-section (4) was introduced 
in the Act at the same time as Section 
5-A. Section 5-A no doubt conferred a 
valuable right on the owner to object 
to the acquisition of land on limited 
grounds but at the time of conferring 
this right, the Legislature made. it clear 
that this right should not be available 
if the Government on being satisfied 
that there was urgency and that the 
land was waste or arable land directed 


that. the provisions of Section 5-A shall 
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the reason for enacting Section 17, sub- 


section (4) was obvious. The object of. 


the Act being to provide for acquisi- 
tion of land for a public purpose or 
for a company and as pointed out by 
me in Gandalal v. The State, (1963) 4 
Guj LR 326 (379) = (AIR 1963 Guj 50) 
the purpose of a company would also 
be-a public purpose, it was quite pos- 
sible that in a given case where the 


-acquisition of the land was urgent, the 


procedure set out in Section 5-A might 
operate to cause delay and the imple- 
mentation of the purpose might be re- 
tarded if not defeated. The Legislature, 
therefore, while conferring the right of 
objecting on the owner of land under 
Section 5-A thought that in a case of 
urgency, this right should not be 
available to the owner and for that 
reason provided in Section 17, sub-sec- 
tion (4) that if in the opinion of the Gov- 
ernment there was emergency and the 
land was waste or arable land, the Gov- 
ernment. would dispense with the in- 
quiry under Section 5-A. - Section 17, 
sub-section (4) thus on the face of it 
made a classification between lands of 
which acquisition was urgent and lands 
of which acquisition was not urgent and 
this classification of lands on the basis 
of urgency of acquisition was based on 
an intelligible differentia. which had a 
reasonable relation to the object sought 
to be achieved by the Act, namely, ac- 
quisition of land for a public purpose 
for compliance with the provisions of 
Section 5-A might well impede the 
urgent acquisition of land, Section 17, 
sub-section (4) therefore, satisfies the 
test of permissible classification and 
would clearly fall within the. first cate- 
gory of cases set out in Ramkrishna 
Dalmia v. Justice Tendolkar, AIR 1958 
SC 538. But even if the view be taken 
that Section 17, sub-section (4) does not 
on its face make a classification but 
leaves it to the discretion of -the Gov- 
ernment to select lands for applying 
the provisions of the sub-section, we are 
satisfied that there is a policy or princi- 
ple laid down by the legislature for 
the guidance of the exercise of the dis- 
cretion by the Government in. the matter 
of selection of land for applying the 
provisions of the sub-section. The prin- 
ciple or policy is furnished by the re- 
quirement that. there should be urgency 
in regard to acquisition of land. It is 

by reference to this standard furnished 
Py the Legislature that the Govern- 
ment would have to decide whether or 
not to apply the provisions of Section 
17, sub- section (4) to any particular 
land and it is not possible to say that 
Section 17, sub-section (4) provides for 
the delegation of arbitrary or uncon- 
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trolled power to the Government so as 
to enable it to discriminate between 
owners of lands similarly situate. Sec- 
tion 17, sub-section (4) would, there- 
fore, in any event fall within the fourth 
category of cases set out in AIR 1958 
SC 538 and must be held to be out- 
side the inhibition of Article 14. 


But it was contended on be- 
half of the petitioners that the ques- 
tion whether there was urgency or not 
in any given case was left to the sub- 
jective determination of the Govern- 
ment and it was, therefore, open to 
the Government to select any particu- 
lar land for discriminatory treatment 
under Section 17, sub-section (4) by 
deciding in the exercise of its discre- 
tion that there was urgency and this 
rendered the differentia or principle of 
classification incapable of regulating or 
controlling the discretion’ of the Gov- 
ernment in the exercise of its power 
under Section 17 sub-section (4) and 
did not save Section 17, sub-section (4) 
from the vice of conferring unguided 
and uncontrolled discretion on the Gov- 
ernment in the exercise of power under 
that sub-section. This contention plausi- 
ble though it may seem is wholly un- 
sustainable. It is defective in that it 
overlooks several important considera- 
tions which must weigh with us in 
determining the question of constitu- 
tionality of Section 17, sub-section (4) 
with reference to Article 14. It must 
be remembered that the object of the 
Legislature in enacting Section 17, sub- 
section (4) was to enable the Government 
to dispense with the inquiry under Sec- 
tion 5-A in a case where urgent ac- 
quisition of land is necessary. As is 
evident from Section 5-A the inquiry 
under Section 5-A would be likely to 
take a fair amount of time and- the 
Legislature, therefore, thought it neces- 
sary to give power to the Government 
to eliminate this inquiry in case of 
urgent acquisition of land. Now 
urgency may arise in innumerable ways 
and many different and diverse factors 
may enter into the determination of 
the .question of urgency and quite 
often it may be a matter of policy deci- 
sion and, therefore, the Government 
would be the authority best fitted for 
the purpose of deciding whether ac- 
quisition of land in any particular case 
is urgent. In the tempo of prevailing 
conditions in modern society events oc- 
cur which were never foreseen and it 
is impossible for the Legislature to anti- 
clpate all events or to provide for all 
eventualities and it cannot possibly lay 
down conditions determining urgency 
and it must, therefore, leave the ques- 
tion of urgency to the determination 
of the Government. Moreover it must 
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be remembered that the power of ac- 
quisition for a public purpose is the 
power of eminent domain as the Ameri- 
can jurists call it and is a power which 
is the necessary concomitant of sove- 
reignty and the decision that the ac- 
quisition of land in a particular case 
is urgent so as to dispense with the 
inquiry under Section 5-A may reason- 
ably be left to the determination of the 
Government. If the question of urgency 
was not left to the determination of 
the Government but the existence of 
objective fact of urgency was made a 
condition precedent to the exercise of 
the power under Section 17 sub-sec- 
tion (4) the action of the Government 
under Section 17, sub-section (4) would 
be liable to be subjected to the scrutiny 
of the Court in legal proceedings and 
such a procedure would in many cases 
hold up the acquisition proceedings and 
the Government would by means of 
protracted litigation be prevented from 
effectuating urgent acquisition of land 
and the purpose for which the power 
is conferred under Section 17, sub-sec- 
tion (4) would be defeated. Merely 
because the decision of the Government 
on the question of urgency is not made 
justiciable it does not mean that Sec- 
tion 17, sub-section (4) is discrimina- 
tory. Furthermore it must be remem- 
bered that the power to decide whe- 
ther there is urgency or not is confer- 
red on the Government and not on a 
minor official. “It has to be borne in 
mind” as observed by the Supreme Court 
in Matajog Dobe v. H. C. Bhari, AIR 
1956 SC 44 “that a discriminatory power 
is not necessarily a discriminatory power 
and that abuse of power is not to be 
easily assumed where the discretion is 
vested in the Government and not in 
a minor official.” Vide M/s. Pannala Binj- 
raj v. Union of India, ATR 1957 SC 397 at 
page 408, and AIR 1958 SC 538 at page 
551. We may repeat what was said by 
S. R. Das, C. J. in Ram Krishna Dalmia’s 
case, AIR 1958 SC 538 that “if this law is 
administered by the Government with 
an evil eye and an unequal hand or for 
an oblique or unworthy purpose the 
arms of this Court will be long enough 
to reach it and to strike down such 
abuse with a heavy hand.” Section 17, 
sub-section (4) does not, therefore, offend 
against the equal protection clause con- 
tained in Article 14 and if the validity 
of Section 17, sub-section (4) cannot be 
attacked on the ground of violation of 
Article 14, the attack against the vali- 
dity of Section 17, sub-section (1) must 
also fail on the same ground.” 


This decision was carried in appeal 
to the Supreme Court in Ishwarlal v. 
State of Gujarat, AIR 1968 SC 870, 
wherein the Supreme Court gave its seal 
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of approval to the view taken by the 
Gujarat High Court. Dealing with this 
aspect of the matter in paragraph 26 of 
the judgment, Hidayatullah, J., as he 
then was, said: 


“Finally there remains the ques- 

tion of the constitutionality of sub-sec- 
tions (1) and (4) of Section 17. On this 
point very little was said and it is 
sufficient to say that the High Court 
judgment under appeal adequately ans- 
wers all objections.” 
It must, therefore, be held that the con- 
tention that Section 17:(1) and Section 
17 (4) are repugnant to Article 14 must 
be rejected. 


8. It was next contended that 


Section 17 (4) suffers from the vice of 
excessive delegation. It is said that es- 
sential legislative power is. transferred 
under this provision to the executive, in 
that the concerned authority can, under 
Section 17 (4) dispense: with the proce- 
dure laid down under Section 5-A of 
the Central Act. The learned counsel 
relied on Jalan Trading Co. (Pvt.) Ltd. 
v. Mill Mazdoor Sabha, AIR 1967 SC 
691 in this behalf. It was a case where- 
in Section 37 of the Payment of Bonus 
Act, 1965, was assailed as being vitiated 
by the vice of excessive delegation. 
That provision empowers the Central 
Government to make orders as may be 
necessary or expedient to remove any 
difficulty or doubt and also makes such 
orders final The majority of the 
Supreme Court upheld the objection. 
Shah J., speaking for the majority ob- 
served in paragraph 21: 


“The section authorises the Govern- 
ment to determine for itself what. the 
purposes of the Act are and to make 
provisions for removal of doubts or 
diffeulties. If in giving effect to the 
provisions of the Act any doubt or dif- 
ficulty arises, normally it is for legisla- 
ture to remove that doubt or difficulty. 
Power to remove the doubt or difficulty 
by altering the provisions of the Act 
would in substance amount to exer- 
cise of legislative authority and that 
cannot be delegated to an executive au- 
thority.” 


But, there is vital difference be- 
tween Section 17 (4) of the Land Ac- 
quisition Act and Section 37 of the 
Payment of Bonus Act. The Govern- 
ment can dispense with the procedure 
under Section 5-A only when it comes 
to the opinion that the provisions of 
sub-section (1) or sub-section (2) are ap- 
plicable and those sub-sections can 
invoked only if the Government are of 
the opinion that taking of the posses- 
sion of the land is urgently needed. It 
is no doubt true that the opinion of 
the Government in this regard is sub- 
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jective. But, Courts have always held 


. that the said opinion of the Governmen 


is justiciable and can be challenged on 
the grounds that the Government nev 

applied its mind to the matter, or that 
the action of the Government is mala 
fide, or that there were no grounds a 
all to form the opinion, or that the 
grounds on the basis of which such 
opinion is formed are wholly irrelevan 
to the subject. Section 37 of the Pay- 
ment of Bonus Act, however, conferred 
blanket powers on the Central Govern- 
ment in giving effect to the provisions 
of the Act. As pointed out by the 
Supreme Court, power to remove doubés 
or difficulties arising out of the provi 
sions of the Act would, in substance, 
amount to exercise of legislative power 
and such power cannot obviously . be 
delegated to the Exécutive. Therefore, 
the decision in AIR 1967 SC 691 bears 
no analogy to Section 17 (4) of the Land 
Acquisition Act. The power conferred 
on the Government under Section 17|- 
(4) is neither unbridled or unguided, 
since the Government is obliged to form 
an opinion in relation to the purpose 
for which the acquisition is sought to 
be made and also in the light of the 
several provisions of the Land Acquisi- 
tion Act. Section 17 itself lays down 
sufficient guidelines for forming am 
opinion about the urgency in taking 


.possession. In every case, the Govern- 


ment would be called upon to consi- 
der whether facts and conditions exist 
that would not brook any delay in 
taking possession of the lands. In such 
circumstances, the decision of. the Gov- 
ernment can never be arbitrary and it 
is not a substitute to any legislative 
function. We have, therefore, no hesita- 
tion to hold that no legislative . action 
has been delegated to the executive 
under Section 17 (4). 


9. We are supported in this view 
by our very recent decision in Rangayya 
v. State of Andhra Pradesh, W. P. No. 
3119 of 1969, D/- 27-1-1970 (Andh Pra) 
We therefore, hold that this objection 
has no substance. 


10. The next and the main at 
tack was mounted against the Nagar 
junasagar Project (Acquisition of land) 
Act, 1956 (Act 32 of 1956). Broadly 
analysed, the said attack is two-pronged 
one. Firstly, the Act was attacked on 
the grounds that the compensation 
provided by the Act is wholly illusory; 
the principles guiding the determing- 
tion of the compensation are irrelevant, 
vague and indefinite; and the date 
fixed as the relevant date for determin- 
ing the compensation, viz. 1-7-1953 $ 
arbitrary. The State Act is thus op 
posed to Articles 19 (1) (f), 31 (1) and 
31. (2) of the Constitution of India 
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Secondly. the Act is highly discrimina- 
tory in nature, in such as the lands 
acquired for the Nagarjunasagar Project 
receive compensation only according 
to the values prevailing on 1-7-1953. 
On the other hand, if the acquisitions 
are made under the Central law of Ac- 
quisition, the State would have been 
obliged to pay compensation at the 
market value as in vogue on the date. 
of Section 4 (1) notification. There are 
two enactments for acquisition which are 
now in force, Le, the State and the 
Central Acts and the compensation that 
is provided under the State Act is much 
lower than the one that is provided by 
the Central Act and, therefore, the 
State Act offends against the rule of 
equality before the law stated in Article 
14 of the Constitution. 


IL. We have already set out the 
material alterations which the State 
Act brought about in the law of ac- 
quisition relating to the Nagarjunasagar 
Project. It replaced clause first of 
Section 23 (1) of the Central Act with 
a new provision. Section 23 of the 
Central Act enumerates the matters to 
be considered in determining the com- 
pensation. The first of those matters 
is the market value of the land at the 
date of the publication of the notifica- 
tion under Section 4, sub-section (1). It 
is this consideration that is replaced by 
the State Act. Under the State Act 
what should be taken into consideration 
is the market value of the land on 1-7- 
1953 and of any improvements to the 
land effected after that date till the 
date of the publication of Section 4 (1) 
notification, or the market value of the 
land on the date of the publication of 
such notification, whichever is less. 
Under the explanation to the new pro- 
viso, the Government is also empower- 
ed to give to the owner some other land 
In exchange for the land acquired. 
Consequently, a change is effected also 
in the inquiry to be conducted by the 
land Acquisition Officer under Section 
11. The enquiry now to be made is for 
finding. out the market value of the land 
on ist July, 1953, the value of 
any improvements to the land ef- 
fected between that date and the 
date of the publication of Section 4 (1) 
notification and also the value of the 
Jand as on the date of the publication 
of the notification under sub-section (1) 
of Section 4. This later change is only 
a consequential amendment brought 
about by the change in the considera- 
tion that has to be taken into account 
in determining the compensation. These 
newly introduced provisions govern only 
the acquisitions of lands made in the 
Nagarjunasagar Project area for the 
purpose of that Project. Excepting in 
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these specified matters, the provisions in 
the Central Act continue to govern all 
the acquisitions made for the purpose 
of the project. That means that all 
the other matters stated in Section 23 
(1) determining the compensation will 
continue to be applied to the acquisi- 
tions made for the Nagarjunasagar Pro- 
ject also, in addition to the payment of 
solatium of 15 per cent. on the value 
determined as provided in sub-section 
(2) of Section 23. The impugned State 
Act was made in the year 1956, received 
the assent of the President on 29th 
October, 1956 and was published in the 
Gazette of Andhra Pradesh dated 8th 
November, 1956. The Notifications under 
Section 4 (1) and also under Section 17 
(4) of the Central Act were, however, 
made long thereafter. For instance, 
such notification in Writ Petition No. 
1042 of 1969 is dated 14th May. 1968 
and was published in the Gazette dated 
25th May 1968. The substance of the 
petitioners’ criticism, therefore is that 
while the Jands are being acquired in 
May, 1968 compensation therefor is 
going to be determined on the basis of 
the values that obtained on 1-7-1953. 


The first objection that the 
State Act and the acquisitions thereun- 
der are opposed to Article 19 (1) ( and 
Article 31 (1) need not detain us for 
long. The Supreme Court settled -the 
law on this point in Smt. Sitabati Debi 
v. State of West Bengal, (1967) 2 SCR 
949. In that case, the Supreme Court 
was dealing with the conflict between 
the decisions in The State of Bombay 
v. Bhanji Munji, (1955) 1 SCR 777 = 
(AIR 1955 SC 41); Kavalappara Kochuni 
v. State of Madras, (1960) 3 SCR 887 = 
(AIR 1960 SC 1080) and Babu Barkya 
Thakur v. State of Bombay. (1961) 1 SCR 
128 = (AIR 1960 SC 1203) and the 
scope of the Constitution (Fourth Amend- 
ment) Act, 1955. The Supreme Court 
finally laid down that the Fourth amend- 
ment to the Constitution brought about 
the disseverance between the contents 
of Article 31 (1) and Article 31 (2) and 
that Article 31 (2) applies to all laws 
relating to acquisition or requisition. It 
further decided that the validity of an 
Act relating to the acquisitions or re- 
quisitions cannot be questioned on the 
ground that it offends Article 19 (1) (f) 
and need not be decided by the criterion 
in Article 19 (5). This rule has been 
reiterated by the Supreme Court in 
State of Gujarat v. Shantilal, AIR 1969 
SC 634. 

13. The only question, therefore, 
is whether the impugned State Act vio- 
lates the principles enshrined in Article 
31 (2). This provision puts an embargo 
on compulsory acquisition or requisition 
of property, except for a public pur- 
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pose and by authority of law. That law 
should, however, provide for compensa- 
tion of the property so acquired or re- 
quisitioned by either fixing the amount 
-of the compensation, or specifying the 
principles in accordance with which the 
compensation is to be determined and 
given. At the same time, it declared 
that no such law shall be impugned in 
any Court on the ground that the com- 
pensation provided by that law is not 
adequate. Thus, the clause Itself con- 
templates and postulates the existence of 
law providing for acquisition or requi- 
sition of property by providing compen- 
sation. 


14, It is also necessary to note 
that clause (2) of Article 31 was amend- 
ed by Section 2 of the Constitution 
(Fourth Amendment) Act, 1955 which 
came into effect on 27-4-1955. Before 
ae amendment Clause (2) was as fol- 
OWS: 


“No property, movable or immovable, 

including any interest in, or in any com- 
pany owing, any commercial or indus- 
trial undertaking, shall be taken posses- 
sion of- or acquired for public purpose 
under any law authorising the taking 
of such possession or such acquisition 
unless the law provides for compensation 
for the property taken possession of 
or acquired and either fixes the amount 
of the compensation or specifies the pri- 
nciples on which, and the manner in 
which the compensation is to be ae 
mined and given.” 
It is to be noted that the principal 
change which the Fourth Amendment 
brought about in Article 31 (2) is to 
make the adequacy of compensation non- 
justiciable. 


15. There cannot be any doubt as 
to. the competency of the State legisla- 
ture to enact this law, amending the 
Central. Act to .some extent. To start 
with, acquisition and requisition of pro- 
perty were included in entry 33 of. list 
(1) and Entry 36 of List II empowering 
the Union Parliament and the State 
Legislatures to make laws in this behalf. 
However, by virtue of the 7th amend- 
ment which came into force on 1-11-1956, 
the said two entries were deleted from 
Lists I and II and Entry 42 was sub- 
stituted in List IIL In its present form, 
it reads: “Acquisition and requisitioning 
of property.” Article 246 (2) of the Con- 
stitution enables the Par ent and 
the State Legislatures to make laws with 
respect to any of the matters. enumerat- 
ed in List OI of the Seventh Schedule. 
Thus, the State Legislature toe enough 
power to pass the amending A 


16. The learned at af the 
petitioners endeavoured to impugn the 
Act by contending that the matters pre- 
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scribed in the Act in accordance with 
which compensation for the acquired 


land has to be determined are irrelevant, 
vague and indefinite and the date, viz, 
1-7-1953 fixed as the relevant date for 
determining the compensation is highly 
arbitrary, resulting in paying compen- 
sation which would be wholly illusory. 
In other words what is provided by the 


„State Act by way of compensation is 


no compensation at 


17. The law on the point is now 
well established, though in its growth 
and development, it has passed through 
certain vicissitudes. It is not necessary 
for this purpose to wade through the 
entire gamut of case law on this point. 
It would be sufficient to refer to a few 
important: decisions of the Supreme 
Court dealing with | this aspect of the 


- matter. 


18. In State of West Bengal v. 
Mrs. Bela Banerjee, AIR 1954 SC 170 
dealing with the measure of compensa- 
tion and scope of legislative discretion as 
provided under Article 31 (2), the Sup- 
reme Court said at page 172: 


“While it is true that the legislature 
is given the discretionary power of lay- 
ing down the principles which should 
govern the determination of the amount 
to be given to the owner for the pro- 
perty appropriated, such principles must 
ensure that what is determined as pay- 
able must be compensation, that is, a 
just equivalent of what the owner has 
been deprived of. Within the limits of 
this basic requirement of full indemini- 
fication of the expropriated owner, the 
Constitution allows free play to the 
legislative judgment as to. what principles 
should guide the determination of the 
amount payable. Whether such princi- 
ples take into account all the elements 
which make up the true value. of the 
property appropriated and exclude ‘mat- 
ters which are to be neglected, is a justi- 
ciable issue to be adjudicated by the 
Court. This indeed, was not disputed.” 
The Court further observed at p. 173:— 


“The fixing of an anterior date for 
the ascertainment of value may not, in 
certain circumstances be a violation of 
the constitutional requirement as, for in- 
stance, when the proposed scheme of ae- 
quisition becomes known before-it is 
launched and prices rise sharply in an- 
ticipation of the benefits to be derived 
under it, but the fixing of an anterior 
date, which might have no. relation to 
the value of the land when it is acquir- 
ed, may be, many years later cannot 
but be regarded as arbitrary.” 


19. In State of Madras v. D. Nama- 
sivaya, AIR 1965 SC 190, the Supreme 
Court was considering the provisions of 
the Madras Lignite (Acquisition of Land) 
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Act, 1953 which provided for payment of 
compensation for acquisition, on the 
basis of value on some prior date ante- 
rior to acquisition. This Act was pass- 
ed before the Fourth Amendment of 
the Constitution and the Supreme Court 
was considering the validity of the Act 
in the light of the constitutional provi- 
sion contained in Article 31 before the 
Constitutional amendment. Under the 
impugned Madras Act, the compensation 
made payable for compulsory acquisition 
of land was the value of the land on 
28th of April 1947, together with the 
value of agricultural improvements made 
therein after that date and before the 
publication of the notification under Sec- 
tion 4 (1). It appears that the date of 28th 
of April, 1947 was taken as the crucial 


date, because the: lignite deposits were- 


supposed to have been discovered in that 
area on that day, Shah J., speaking for 
the Court observed at page 193:— . 


“Fixation of compensation for com- 
pulsory acquisition of lands notified many 
years after the date, on the market 
value prevailing on the date on which 
lignite was discovered is wholly arbi- 
trary and inconsistent with the letter 
and spirit of Article 31 (2) as it stood 
before it was amended by the Consti- 
_ tution (Fourth Amendment) Act, 1956 

(it should be 1955). If the owner is by 
a constitutional guarantee protected 

against expropriation of his property 
otherwise than for a just monetary equi- 
valent it would be impossible to hold 
that a law which authorises acquisition 
of land not for its true value, but for 
value frozen on some date anterior to 
the acquisition, on the assumption that 
all appreciation in its value since that 
date is attributable to purposes for which 
the State may use the land at some 
future date, must be regarded as infring- 
ing the fundamental right.” 

Then, reference was made to the 
passage in Bela Banerjee’s case AIR 1954 
SC 170 relating to the fixation of an 
anterior date for the ascertainment of 
value and the learned Judge stated that 
the said observation in Bela Benerjee’s 
case, AIR 1954 SC 170 supra, could not 
assist the State in saving the provisions 
of the Madras Act from the vice of in- 
fringing the constitutional guarantee un- 
der Article 31 (2). It was further ob- 

_ served: 

“The right which is guaranteed is 
undoubtedly the right to a just indem- 
nification for loss. and appreciation in 
the market value of the land because of 
the proposed acquisition may in assess- 
ing compensation be ignored. Even the 
Land Acquisition Act provides for assess- 
ment of compensation on the basis of 
market value of the land not on the 
date on which interest of the owner of 
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the land is extinguished under Section 
16 but on the basis of market value pre- 
vailing on the date on which the noti- 
fication under Section 4 (1) is issued. 
Whether this rule in all cases irrespective 
of subsequent development ensures just 
indemnification of expropriated owner so 
as to be immune from attack, does call 
for comment in this case. But any pri- 
nciple for’ determination of compensation 
denying to the owner all increments in 
value of land between a fixed date and 
the date of issue of the notification un-. 
der S. 4 (1). prima facie, be regarded as 
denying to him the true equivalent of 
the land which is expropriated and it is 
for the State to show that fixation of 
compensation on the market value on an 
anterior date does not amount to a viola- 
tion of the Constitutional guarantee.” 
Thus, in Namasivaya’s case, AIR 1965 
SC 190 also, the Supreme Court conti- 
nued the rule that just or true equiva- 
lent value of the land should be paid 
as compensation. 


20. Jeejeebhoy v. Asst. Collector, 
Thana, AIR 1965 SC 1096 is another case 
where the Supreme Court was dealing 
with an enactment relating to land acqui- 
sition passed before the 4th amendment. 
The Act that was considered in the case 
was the Land Acquisition (Bombay 
Amendment) Act of 1948. The impugn- 
ed Act was thus an enactment which 
was passed not only before the Fourth 
Amendment, but also before the Consti- 
tution itself It should, however, be not- 
ed that Section 9 of the Government of 
India Act, 1935 and Article 31 (2) of 
the Constitution before the- Fourth 
Amendment were in pari materia. In 
the impugned Act, the compensation was 
payable on the basis of the value of 
the land as on 1-1-1948. Relying on 
Bela Benerjee’s case, AIR 1954 SC 170 
Subba Rao, J. (as he then was) deliver- 
ing the judgment of the Court, stated 
the principles in the following terms at 
page 1100:— 

“The expression “compensation” in 
Article 31 (2) of the Constitution means 
“just equivalent” of what the owner 
has been deprived of; (2) the principles 
laid down by the Legislature shall be 
only for the determination of the com- 
pensation so defined; (3) whether the 
principles have been taken into account 
the relevant elements to ascertain the 
true value of the property acquired is 
a justiciable issue; and (4) the fixation 
of an anterior date for the ascertain- 
ment of the value of the property ac- 
quired without reference to any relevant 
circumstances which necessitated the 
fixing of an earlier date for the purpose 
of ascertaining the real value is arbi- 
trary. In our view, the principles laid 
down in this judgment directly govern 
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the situation arising under Section 299 
of the Government of India Act, 1935. 
In the context of the payment of com- 
pensation and prescribing of principles 
for ascertaining the amount of compen- 
sation, we cannot discover any relevant 
distinction between the two provisions 
so as to compel us‘to give a meaning 
to the expression “compensation” under 
Section 299 of the Government of India 
Act, 1935, different from that given to 
that expression in Article 31 (2) of the 
Constitution by this court.” 


21. Then we come to Vajravelu’s 
case reported in Vajravelu v. Speci 
Deputy Collector, ATR 1965 SC 1017. 


This was dealing with a law which was 
made subsequent to the Fourth Amend- 
ment. In that case the Land Acquisition 
(Madras Amendment) Act, 1961 was as- 
sailed. It sought to prescribe certain 
principles for ascertaining the value of 
the property acquired for the purpose of 
enabling the State to clear slums and 
to develop housing scheme, in the place 
of the considerations prescribed by the 
Central Land Acquisition Act. Mainly, 
it substituted clause first of sub-sec. (1) 
of Section 23-with a new provision to 
the effect that the market value of the 
land at the date of the publication of 
the notification under Section 4 (1) or 
an amount equal to the market value 
of the lands during the five years im- 
mediately preceding such date, which- 
ever is less, could be paid as compen- 
sation. It further reduced the solatium 
from 15% to 5%. This manner of ar- 
riving at the compensation was assail- 
ed, but the State endeavoured to argue 
that the question of adequacy of con- 
sideration was not justiciable in a Court 
of law in view of the amendment made 
to Article 31 (2) by the Fourth Amend- 
ment to the Constitution After refer- 
ring to the Bela MBanerjee’s case, AIR 
1954 SC 170 Subba Rao J., (as he then 
was) delivering the judgment of the 
Court said at page 1023: 

“A scrutiny of the amended Article 
discloses that it accepted the meaning 
of the expressions “compensation” and 
“principles” as defined by this court in 
Mrs. Bela Banerjee’s case (Supra). 
It may be recalled that this Court in 
the said case defined the scope of the 
said expressions and then stated whe- 
ther the principles laid down take into 
account all the elements: which make up 
the true value of the property appro- 
priated and exclude matters which are 
to be neglected, is a fusticlable issue to 
be adjudicated by the Court. Under the 
Amended Article, the law fixing the 
amount of compensation or laying down 
the principles governing the- said fixa- 
tion cannot be questioned in any court 
on the ground that the compensation 
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provided by that law was inadequate. If 
the definition of “compensation” and 
the question of justiciability are kept 
distinct, much of the cloud raised will 
be dispelled. Even after the amendment, 
provision for compensation or laying 
down of the principles for determining 
the compensation is a condition for the 
making of a law of acquisition or requi- 
sition. A legislature if it intends to make 


-a law for comipulsory acquisition or re- 


quisition, must provide for compensation 
or specify the principle for ascertaining 
the compensation. The fact that Parlia- 
ment used the same expressions, namely 
“compensation” and “principles’- as were 
found in Article 31 before the Amend- 
ment is a clear indication that it accept- 
ed the meaning given by this Court to 
those expressions in Mrs. Bela Banerjee’s 
case (supra). It follows that a Legislature 

making a law of acquisition or re- 
quisition shall provide for a just equi- 
valent of what the owner has been de- 
prived of or specify the principles for 
the purpose of ascertaining “just equi- 
valant” of what the owner has been de- 
prived of. If Parliament intended to 
enable a Legislature to make such a law 
without providing for compensation so 
defined, it would have used other expres- 


‘sions like “price” “consideration” etc... 
Hewes ..Lhe said two ex- 
pressions ‘in “Article 31 (2) before the 


Constitution (Fourth Amendment) Act, 
have received in authoritative interpre- 
tation by the highest Court in the land 
and it must be presumed that Parlia- 
ment did not intend to depart from the 
meaning given by this Court tó the said. 
expressions.’ 

Thereafter, dealing with the scope of 
ouster of jurisdiction of the Court in 
regard to the adequacy of compensation 
contained in Article 31 (2). the learned 
Judge proceeded to observe at p. 1024:— 


“It will further be noticed that the 
clause excluding the jurisdiction of the 
Court also used the word “compensa- 
tion” indicating thereby that what is 
excluded from the court’s jurisdiction ‘is 
the adequacy of the compensation fixed 
by the Legislature. The argument that 
the word “compensation” means a just 
equivalent for the property acquired and, 
therefore, the court can ascertain whe- 
ther it is a “just equivalent” or not, 
makes the amendment of the Consti- 
tution nugatory. It will be arguing in 
a circle. Therefore, a more reasonable 
interpretation is that neither the princi-. 
ples prescribing the “just equivalent” nor 
the “just equivalent” can be questioned 
by the Court on the ground of the in- 
adequacy of the compensation fixed or 
arrived at by the working of the princi- 
ples. To illustrate; a law is made to ac- 
quire a house; its value at the time of 
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acquisition has to be fixed; there are 
many modes of valuation, namely, esti-~ 
mate by an engineer, value reflected by 
comparable sales, capitalisation of rent 
and similar others. The application of 
different principles may lead to differ- 
ent results. The adoption of one prin- 
ciple may lead to different results. The 
adoption of one principle may give a 
higher value and the adoption of ano- 
ther principle may give a lesser value. 
But nonetheless they are principles on 
which and the manner in which com- 
pensation is determined. The court can- 
not obviously say that the law should 
have adopted one principle and not the 
other, for it relates only to the ques- 
tion of adequacy. On the other hand, 
if a law lays down principles which- are 
not relevant to the property acquired or 
to the value of the property at or about 
the time it is acquired, it may be said 
that they are not principles contemplat- 
ed by Article 31 (2) of the Constitution. 
If a law says that though a house is 
acquired, it shall be valued as a land 
or that though it is acquired in 1950 its 
value in 1930 should be given, or though 
100 acres are acquired compensation 
shall be given only for 50 acres, the 
principles do not pertain to the domain 
of adequacy but are principles uncon- 
nected to the value of the property ac- 
quired. Im such cases the validity of the 
principles can be scrutinized. The law 
may also prescribe a compensation which 
is illusory: it may provide for the acqui- 


sition of. a property worth lakhs 
of rupees for a paltry sum of 
Rupees 100/-- The question in that 


context does not relate to the ade- 
quacy of the compensation for it is no 
“compensation at all. The illustrations 
given by us are not exhaustive. There 
may be many others falling on either 
side of the line. But this much is clear. 
If the compensation is illusory or if the 
principles prescribed are irrelevant to 
the value of the property at or about 
the time of its acquisition, it can be said 
that the Legislature committed a fraud 
on power and, therefore, the law is bad. 
It is a use of the protection of Arti- 
cle 31 in a manner which the Article 
hardly intended.” 


By this decision, the Supreme Court 
continued the doctrine of ‘just equiva- 
lent’ and laid down the scope of judi- 
cial scrutiny of the matters prescribed 
by law for computing the compensation 
payable for any acquisition or requisi- 
tion of property. The Supreme Court 
held that the jurisdiction of the Court 
is not taken away to examine whether 
the matters prescribed for ascertaining 
the value are really relevant, pertinent 


and germane to the property sought to 
be acquired, its nature, quality and time 
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of acquisition. It is also possible for 
the Court to examine whether the com- 
pensation prescribed is illusory. It was 
laid down in this case that in such cases 
the compensation indicated under the 
law would be no compensation at all 


22. The next case in which this 
question arose before the Supreme Court 
is Union of India v. Metal Corporation - 
of India, AIR 1967 SC 637. The law 
that was impugned in this case was the 
Ordinance issued by the President of 
India and the Act passed by the Parlia- 
ment providing for acquisition of the 
Metal Corporation of the India Ltd., Com- 
pensation was prescribed to be reckon- 
ed on the cost price in the case of un- 
used machinery in good condition and 
the Written-down value as understood in 
the Income-tax law for the used machi- 
nery. On behalf of the Metal Corpora- 
tion, it was contended that the impugn- 
ed Act did not provide for “compensa- 
tion” within the meaning of Article 31 
(2) of the Constitution and, therefore. 
the Act was void. Subba Rao C. J. 
speaking for the Court, held that the 
law to justify itself has to provide for 
the payment of a “Just equivalent” to 
the land acquired or lay down principles 
which will lead to that result. If the 
principles laid down are relevant to the 
fixation of compensation and are not 
arbitrary, the adequacy of the resultant 
product cannot be questioned in a Court 
of law. The validity of the principles, 
Judged by the above tests, falls within 
the judicial scrutiny, and if they stand 
the tests, the adequacy of the produet 
falls outside its jurisdiction. Applying 
these principles to the facts and circum- 
stances of the case before the Court the 
Judgment proceeded to state: 


“It is common knowledge that there 
has been an upward spiral in prices of 
the machinery in recent years. The 
cost price of a machinery purchased 
about ten years ago is a consideration not 
relevant for fixing compensation for its 
acquisition in 1965. The principles must 
be such as to enable the ascertainment 
of its price at or about the time of its 
acquisition. Nor the doctrine of written- 
down value accepted in the Income-tax 
law can afford any guide for ascertain- 
ing the compensation for the used 
machinery acquired under the Act. Un- 
der the general scheme of the Income- 
tax Act the income is to be charged 
regardless of the diminution in the value. 
of the capital But the rigour of this 
hard principle is mitigated by the Aet 
granting allowances in respect of depre- 
ciation in the value of certain assets 
such as machinery, buildings plant, 
furniture etc. These allowances are 
worked out on a notional basis for giv- 
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ing relief to the income-tax assessee. 
This artificial rule of depreciation evolv- 
ed for income-tax purposes has no rela- 
tion to the value of the said assets.” 

In the result, the learned Judges held 
that the Act did not:provide for com- 
pensation and was therefore, unconsti- 


tutional. 


23. The next Important land-mark 
in the development of the law of com- 
pensation is the decision of the Supreme 
Court in ATR 1969 SC 634 A Bench 
of five learned Judges heard this case. 
They overruled the earlier decision „of 
the Court in the Metal Corporation’s 
case, AIR 1967 SC 637 and distinguish- 
ed Vajravelu’s case, AIR 1965 SC 1017. 


- In Shantilal’s case, AIR 1969 SC 634 
-the court was considering the validity of 
Sections 53 and 67 of the Bombay Town 
Planning Act.of 1955. The Bombay High 
Court held that the two provisions were 
repugnant to Article 31 (2) of the Con- 
stitution and hence the State of Gujarat 
preferred the appeal before the Supreme 
Court. Under the impugned provisions 
of Section 53, all lands required by the 
local authority- were declared to. abso- 
lutely vest in that authority. free from 
all encumbrances and it was further 
provided that all rights in the original 
plots which had been reconstituted shall 
determine and the reconstituted plots 
shall become subject to the’ rights set- 
tled by the Town Planning Officer. Un- 
der Section 67, it was provided that each 
of the plots should be estimated at its 
market value- at the date of the decla- 
tation of the intention to. make a scheme 
or the date of notification under sub- 
section (1) of Section 24 and without 
reference to the improvements due to 
the alterdtion of its boundaries. The 
principal argument before the Supreme 
Court assailing the two provisions was 


that when a plot was reconstituted and. 


out of that plot a smaller area was 
given to the owner and the remaining 
area was utilised for public purpose, the 
area so utilised vests in the local autho- 
rity for a public purpose, and since the 
Act did not provide for giving compen- 
sation which was a ‘just equivalent’ of 
the land expropriated at the date of 
extinction of interest, the guaranteed 
right under’Article 31 (2) was infringed. 
Great stress was laid before the Sup- 
reme Court on the fact that the market 
“walue of the land of which the owner 
was deprived at the date of declaration 
of intention to make a scheme determi- 
nes the amount to be adjusted.. In that 
case a declaration of intention to make 
a scheme was made in 1927 and the 
final scheme was published in 1957 after 
a lapse of 30 years. It was, therefore, 
argued that the provision for payment 
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of market value prevailing in the year + 
-1927 was not a provision for compensa- 


‘lent of the property compulsorily 


tion. In support of that contention re- 


liance was placed upon Vajravelu’s case,- 


AIR 1965 SC 1017 and Metal Corpora- 
tion’s case, AIR 1967 SC 637 Supra 
This argument was repelled by the learn- 
ed - Judges. It was an unanimous deci- 
sion of the Court. While Shah J. spoke 
for the Court, Hidayatullah, C. J. who 
had been a-member of the > Benches 
which decided both Vajravelu’s case, AIR 
1965 SC 1017 Supra, and Jeejeebhoy's 
case, AIR 1965 SC 1096 only added a few 
explanatory remarks. Referring to the 
scope of Court’s enquiry into the prin- 
ciples relating to the payment of com- 
pensation contained in any Land Acqui- 
sition enactment Shah J., observed in 
paragraph 46: we 


' “Reverting to the amendment made 


in Clause (2) of Article 31 by the Con- 
stitution (Fourth Amendment) Act, 1955 
it is clear that adequacy of compensation 
fixed by the Legislature or awarded ac- 
cording to the principles specified by the 


legislature for determination is not jus-` 


ticiable. It clearly follows from the 
terms of Article 31 (2) as amended that 


the amount of compensation payable if 


fixed by the legislature is not justiciable, 
because the challenge in such a case, 
apart from a plea of abuse of legislative 
power, would be only .a challenge to 
the adequacy of compensation.. If com- 
pensation fixed by the Legislature and 
by the use of the expression “compensa- 
tion” we mean what the legislature 
justly regards as proper and fair recom- 
pense for compulsory expropriation of 
property and not something which by 
abuse of legislative power though called 
compensation is not a recompense at all 
or is something illusory.is not justiciable, 
on the plea that it is not a just equiva- 
ac- 
quired, is it open to the Courts to enter 
upon an enquiry whether the principles 
which are specified by the Legislature 
for determining compensation do not 
award to the expropriated owner a just 
equivalent. our-view, such an en- 
quiry is not open-to the courts under 
the statutes -enacted after the amend- 
ments and in the Constitution by the 
Constitution (Fourth Amendment) Act. 
If the quantum of compénsation fixed -by 
the Legislature is not liable to be can- 
vassed before the Court on the ground 
that it is not-a just equivalent, the prin: 
ciples specified - for determination of 
compensation will also not be open to 
challenge on the plea that com- 
pensation determined by the applica- 
tion of those principles is not a just 
equivalent. .The right declared by the 
Constitution guarantees _ that compensa- 
tion shall be given before a person is 
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compulsorily expropriated of his pro- 
perty for a public purpose. What is 
fixed as compensation by statute, or by 
the application of principles specified for 
determination of compensation is gua- 
ranteed it does not mean however that 
something fixed or determined by the 
application of specified principles which 
illusory or can in no sense be regard- 
ed as compensation must be upheld by 
the Courts, for, to do so, would be to 
grant a charter of arbitrariness, and per- 
mit a device to defeat the constitutional 
guarantee. But compensation fixed or 
determined on principles specified by the 
Legislature cannot be permitted to be 
challenged on the somewhat indefinite 
plea that it is not a just or fair equiva- 
lent. Principles may be challenged on 
the ground that they are irrelevant to 
the determination of compensation, but 
not on the plea that what is awarded 
as a result of the application of those 
principles is not just or fair compensa- 
tion. A challenge to a statute that the 
principles specified by it to do not award 
a just equivalent will be in clear viola- 
tion of the constitutional declaration that 
inadequacy of compensation provided is 
not justiciable.” 
The learned Judge further 
paragraph 48: 

“In our view, Article 31 (2) as 
amended is clear In its purport. If what 
is fixed or is determined by the appli- 
cation of specified principles is compen- 
sation for compulsory acquisition of pro- 
perty, the Courts cannot be invited to 
determine whether it is a fust equiva- 
„lent of the value of the property expro- 
priated. In P. Vajravelu Mudaliar’s 
case, AIR 1965 SC 1017 the Court held 
that the principles laid down by the 
impugned statute were not open to ques- 
tion. That was sufficient for the pur- 
pose of the decision of the case, and the 
other observations were not necessary 
for deciding that case, and cannot be re- 
garded as a binding decision.” 


Hidayatullah, C. J. fully agreed with 
this view that the remarks in Vajravelu’s 
ease, ATR 1965 SC 1017 supra should be 
treated as obiter and not binding on the 
Court. 


24. Turning to the Metal Corpo- 
ration’s case, AIR 1967 SC 637 Shah J., 
expressed the Court’s disagreement with 
the view taken by the Supreme Court in 
that case that the two principles laid 
down in the impugned Act viz. (i) that 
compensation was to be equated to the 
cost price in the case of unused machi- 
nery in good condition and (ii) written- 
down value as understood in the Income- 
tax law was to be the value of the used 
machinery were irrelevant to the fixa- 
tion of the value of the machinery as 
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on the date of acquisition. 
served in paragraph 50:— 

“We are unable to agree with that 
part of the judgment. The parliament 


` had specified the principles for determin- 


ing compensation of the undertaking of 
the company. The principles expressly 
related to the determination of compen- 
sation payable in respect of unused 
machinery in good condition and used 
machinery. The principles were set out 
avowedly for determination of compen- 
sation. The principles were not irrele- 
vant to the determination of compensa- 
tion and the compensation was not il- 
lusory. In our judgment, the Metal 
Corporation of India Limited’s case, AIR 
1967 SC 637 was wrongly decided and 
must be overruled.” 

25, Dealing with the contention 
that payment of a market value at a 
date which was many years before the 
date on which the title of the owner 
was extinguished was unreasonable, it 
was observed in paragraph 52: 

“Again the validity of the statute 
cannot depend upon whether in a piven 
case it operates harshly. If the scheme 
came into force within a reasonable dis- 
tance of time from the date on which 
the declaration of intention to make a 
scheme was notified, it could not be con- 
tended that fixation of compensation ac- 
cording to the scheme of Section 67 per 
se made the scheme invalid. The fact 
that considerable time has elapsed since 
the declaration of intention to make a 
scheme, cannot be ground for declaring 
the section ultra vires. It is also con- 
tended that in cases where no reconsti- 
tuted plot is allotted to a person and 
his land is wholly appropriated for a 
public purpose in a scheme, the owner 
would be entitled to the value of the 
land as prevailing many years before 
the extinction of interest without the 
benefit of the steep rise in prices which 
has taken place all over the country. 
But, if Section 71 read with Section 67 
lays down a principle of valuation it can- 
not be struck down on the ground that 


-because of the exigencies of the scheme, 


it is not possible to allot a reconstituted 
plot to an owner of land covered by the 
scheme.” : 
Hidayatullah, C. J. in his explanatory 
remarks also observed that: 

‘It is certainly out of the question 
that the adequacy of compensation (apart 
from compensation which is illusory or 
proceeds upon principles irrelevant to 
its determination) should be questioned 
after the Amendment of the Constitu- 
tion. The Amendment was expressly 
made to get over the effect of the earlier 
cases which had defined compensation 
as just equivalent. Such a question could 
not arise after the amendment.” 


34 A. P. [Prs, 25-28] 


Thus, this puts an end to the prin- 
ciple that compensation should be just 
‘equivalent’. It was laid down on the 
other hand that by ‘compensation’ it is 
meant what the legislature justly regard- 
ed as proper or fair recompense for 
compulsory expropriation of property. 
Unless it could be said that by abuse of 
legislative power the legislature provided 
a compensation which is not a recom- 
pense at all but is something illusory, 
the principles laid down by a law for 
paying compensation are not justiciable 
on the ground that such compensation 
is not ‘just equivalent’. On the question 
whether the payment of market value at 
a date which is many years before the 
date on which the title of the owner is 
extinguished is unreasonable, the Sup- 
reme Court expressed the view that the 
validity of the statute will not depend 
upon whether in a given case it operates 
harshly. If the actual acquisition is 
within a reasonable distance of time from 
the declaration of the intention, it could 
not be contended that fixation of com- 
pensation was unreasonable or based on 
irrelevant grounds. It cannot be a ground 
for declaring the provision ultra vires, 


26. The latest pronouncement by 


the Supreme Court on the subject is” 


in Rustum Cavosjee Cooper v. Union of 
India, W. P. Nos. 222 of 1969 etc. D/-10- 
2-1970 = (reported in AIR 1970 SC 564) 
and batch of writ petitions. This is po- 
pularly known as Bank Nationalisation 
Case. All the Honourable Judges of the 
Supreme Court excepting the Chief Jus- 
tice decided this case. By a majority of 
ten to one, the Supreme Court struck 

down Ss. 4, 5 and 6 read with Sch. (2) 
of the Banking Companies (Acquisition 
and Transfer of Undertakings) Ordinance 
8 of 1969 and Act 22 of 1969 bearing the 
same name which replaced the Ordi- 
nance, as being void on the ground that 
they impair the Fundamental guarantee 
under Article 31 (2). Shah J., who 
spoke for the Court in Shantilal’s case, 
AIR 1969 SC 634 Supra. himself pro- 
nounced the majority view in this case. 
Under the impugned Ordinance and Act, 
14 Banking Companies were taken over 
by corresponding new Banks. The Chair- 
men and Directors of the Banks taken 
over were deemed to have vacated their 
offices on the date on which the Ordi- 
nance was promulgated. To the named 
banks, survived only the right to receive 
compensation to be determined in the 
manner prescribed. Compensation, un- 
less settled by agreement, was to be 
determined by the Tribunal and was 
to be given in marketable Government 
securities. The taken over Bank had 
thereafter no assets, no business, no ma- 
nagerial administration or other staff 
and was also incompetent to use the 
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word ‘Bank’ in its name. The Act de- 
parted from the Ordinance in certain 


matters including the provisions for de- 
termination of compensation -and the 
manner of payment. One of the grounds 


on which the ordinance and the Act was s 


questioned before the Supreme Court 
was that by enacting the law, Fundamen- 
tal Rights of the petitioners guaranteed 
by the Constitution under Articles 14, 19 
(1) @® and (g) and 31 (2) were impaired, 


27. In far as the objection 
based on Article 31 (2) is concerned, it 
was pointed out that two questions arose 
for determination. They are (1) what 
is the true meaning of the expression 
“compensation” and (2). what is the 
extent of the jurisdiction of the Court, 
when the validity of a law providing for 
compulsory acquisition of property for 
a public purpose is challenged. 


28. Dealing with these questions, 
Shah J., reviewed the law including the 
decisions referred to by us above. It 
was then pointed out that there was ap- 
parently no dispute that Article 31 (2) 
before and after it was amended guaran~ 
teed a right to compensation for compul- 
sory acquisition of his property, compen- 
sation which was illusory, or determined 
by the application of principles which 
were irrelevant, the constitutional gue- 
rantee of compensation was not compli- 
ed with. Then the difference of opinion 
between Vajravelu’s case, AIR 1965 SC 
1017 and Shantilal’s case, AIR 1969 SC 
634 in regard to the payment of a ‘just 
equivalent’ of the property was pointed 
out, Thereupon, Shah J., observed: 

“Both the lines of 
converge in the ultimate result, support 
the view that the principle specified by 
the law for determination of compensa- 
tion is beyond the pale of challenge, if 
it is relevant to the determination of 
compensation and is a recognised princi- 
ple applicable in the determination of 
compensation for prop compulsorily 
acquired and the principle is appropri- 
ate in determining the value of the class 
or property sought to be acquired. On 
the application of the view expressed in 
P. Vajravelu Mudaliar’s case, AIR 1965 
SC 1017 or in Shantilal Mangal’s case, 
ATR 1969 SC 634 the Act, in our judg- 
ment, is liable to be struck down as it 
fails to provide to the expropriated banks 
compensation determined according to 
relevant principles. Section 4 of the Aet 
transfers the undertaking of every nam- 
ed bank to and vests it in the corres- 
ponding new bank, Section 6 (1) provi- 
des for payment of compensation for ae- 
quisition of the undertaking, and the 
compensation is to be determined in ae- 
cordance with the principles specified in 
the Second Schedule. Section 6 (2) then 
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provides that though separate valua- 
tions are made in respect of the several 
matters specified in Schedule II of the 
Act, the amount of compensation shall be 
deemed to be single compensation. Com- 
pensation being the equivalent in terms 
of money of the property compulsorily 
acquired, the principle for determination 
of compensation is intended to award to 
the expropriated owner the value of the 
property acquired. The science of valua- 
tion of property recognises several prin- 
ciples or methods for determining the 
value to be paid as compensation to the 
owner for loss of his property; there are 
different methods applicable to different 
classes of property in the determination 
of value to be paid as recompense for loss 
of his property. A method appropriate 
to the determination of value of one class 
of property may be wholly inappropriate 
in determining the value of another class 
of property. If an appropriate method 
or principle for determination of com- 
pensation is applied, the fact that by the 
application of another principle which is 
also appropriate, a different value is 


reached, the Court will not be justified in ~ 


entertaining the contention that out of 
the two appropriate methods, one more 
generous to the owner should have been 
applied by the legislature. 

We are unable to hold that a prin- 
ciple specified by the Parliament for 
determining compensation of the property 
to be acquired is conclusive. If that view 
be accepted, the Parliament will be in- 
vested with a character of arbitrariness 
and by abuse of legislative process, the 
,constitutional guarantee of the right to 
compensation may be severely impaired. 
The principle specified must be appro- 
priate to the determination of compensa- 
tion for the particular class of property 
sought to be acquired. If several prin- 
ciples are appropriating and one is select- 
ed for determination of the value of the 
property to be aequired, selection of 
that principle to the exclusion of other 


principles is not open to challenge, for 


the selection must be left to the wisdom 
of the Parliament.” ` 

In the light of the above observations, the 
learned Judge proceeded to test the 
method adopted under the Ordinance and 
the Act for the valuation of the Banking 
undertakings and found that important 
items of assets had been excluded. Some 
of the principles applied were irrelevant, 
and some principles which were not re- 
cognised were adopted. The ultimate 
result was found to be that guarantee of 
compensation given under Art. 31 (2) was 
impaired by the provisions of the Act. 
Since the provisions that were invalid 
were not severable from the rest of the 
Act, the Act in its entirety was declared 
void. We do not think that in this latest 
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case, the Supreme Court made any signi- 
ficant departure from the rule stated in 
Shantilal’s case, AIR 1969 SC 634. 


29. . We must also refer to a recent 
decision of a Full Bench of this Court, 
to which one of us, viz., Kumarayya, C. J. 
was a party, in Pithana Apparao v. State 
of Andhra Pradesh, W. P. No. 364 of 1964 
and batch D/- 31-12-1969 = (reported in 
AIR 1970 Andh Pra 318) (ŒB). In these 
writ petitions, the main attack was on 
the validity of the Andhra Pradesh Slum 
Improvement (Acquisition of Land) Act, 
1956. It may be Stated here that the 
Act impugned before us and the Act 
questioned before the Full Bench were 
passed by the State legislature practically 
at the same time. That Act was ques- 
tioned before the Full Bench not only 
under Art. 31 (2) but also under Art. 14 
of the Constitution, as the present Act 
was done before us. In that Act Acqui- 
sition of land for Slum improvement was 
provided for. The method under which 
compensation was sought to be determin- 
ed was based on the principle of capita- 
lisation of rentals, This was sought to be 
assailed before the Ful Bench. Our 
learned brother Gopalrao Ekbote, J., said 
in his judgment that a law coming under 
Art. 31 (2) is no longer open to attack 
in a Court of law on the ground that 
compensation provided by the legislature 
is inadequate. As soon as the legislature 
fixes the amount of compensation or 
specifies the principles on which compen- 
sation is determined, it has discharged its 
duty and the aggrieved owner is not now 
entitled to challenge the constitutionality 
of Jaw on the ground that compensation 
provided is not adequate. The only ques- 
tion which continues to be justiciable is 
whether the law under which the Acqui- 
sition or requisition is made, does not 
provide for compensation at all or lays 
down principles, which in effect provide 
for Payment of no compensation, or in 
either case provides for illusory compen- 
sation. While agreeing with this view, 
Chinnappa Reddy. J. contended himself 
by saying that the Act adopted a well- 

own principle of capitalisation on the 
basis of rentals, a principle which cannot 
be said to be irrelevant for the purpose 
of assessing compensation and that was 
sufficient to hold the provision regarding 
determination of compensation as valid. 


30. The above consideration of the 
jaw on the point yields the following 
conclusions as to the meaning of the 
word “compensation” contained in Arti- 
cle 31 (2) and the scope of the Court’s 
scrutiny of the law providing for acquisi- 
tion or requisition: 

(1) “Compensation” being itself in- 
capable of any precise determination, no 
definite connotation could be attached] | 
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thereto by calling it ‘just equivalent’ or 
‘full indemnification’. It should, how- 
ever, be fixed by the law itself or should, 
be determinable in accordance with the 
principles indicated therein, 

(2) The compensation fixed or the 
principles specified by the law for deter- 
mination of compensation are beyond the 
pale of challenge, if such compen- 
sation is not illusory; if the prin- 
ciple is relevant to the determina- 
tion of the compensation and is a reco~ 
gnised principle applicable in the deter- 
mination of compensation for property 
compulsorily acquired; and the principle 
is appropriate in determining the value 
of the class of property sought to be 
acquired. 

(3) The fixing of a date anterior to 
Section 4 (1) notification, in relation to 
which compensation has to be reckoned, 





is not per se invalid, unless it is shown . 


that such date has no relevancy to the 
fixation of the value of the property 
acquired or to the method prescribed by 
the law to be followed in determining 
such value. 


31. Now we will examine whether 
the impugned State Act conforms to the 
requirements above stated. .The method 
adopted by the said Act for fixing com- 
pensation is one of the methods usually 
accepted for paying compensation, viz 
the market value. There cannot be any 
doubt that payment of compensation on 
the basis of market value is the most 
satisfactory manner of paying’ compensa- 
tion. According to the impugned amend- 
ment, the market value of the property 
on two dates has to be estimated: one as 
on 1-7-1953 and the other as on the date 
of Section 4 (1) notification. Besides, the 
value of any improvements to the land 
affected after 1-7-1953 and before the 
date of the publication of Section 4 (1} 
notification has to be determined. The 
market value of land on 1-7-1953 and the 
value of the improvements are added and 
the total amount forms. one unit. The 
value as on Section 4 (1) notification is 
taken as the other unit. Whichever 
amount is less is payable as compensa- 
tion. This method has no ambiguity 
about it and is clearly based on the prin- 
ciple of market value. What is, how- 
ever, objected to is the dating back the re- 
levant date on 1-7-1953- It is said that 
that date was arbitrarily fixed. We can- 
not agree with this contention. We have 
already stated the brief history of the 
Nagarjunasagar Project. The Khosla 
-Committee’s recommendations of the Pro- 
ject were placed before and accepted by 
the Planning Commission on 8th Decem- 
ber, 1952. Such acceptance was immedia- 
tely published with the result that every- 
body came to know immediately there- 
after that the project was going to be 
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constructed and that large areas of land 
would be required for its execution. 
Therefore, right from that time, there 
was a strong possibility for the artificial 
rise in the values of the concerned lands, 
on account of the impending project. 
The date of 1-7-1953 which was near to 
the time of the. announcement that the 
project was going to be taken up for 
construction thus becomes relevant. There . 
is thus notbing unreasonable or arbitrary 
in adopting Ist July, 1953 as a crucial 
date. It was from about that time specu- 
lation in the land in the project area 
would naturally commence. 


32. The State Act was passed In 
1956 adopting 1-7-1953 as the material 
date. It cannot be said that time of legis- 
lation was far too distant from 1-7-1953, 
Extensive lands had to be acquired and 
as the preamble to the Act states, it be- 
came necessary to disregard speculative 
purchases made in the expectation of the 
execution of the said Project, If those 
speculative pur were not disre- 
garded, the State would have been oblig- 
ed to pay not a fair price or the natural 
market value of the land, but an arti- 
ficial value which had been boosted up 
by speculative purchases, Af the same 
time, care was taken to see that all im- 
provements made to the land between 
1-7-1953 and the date of Section 4 (1) 
notification are evaluated and paid to the 
owner along with the market value of 
the land on 1-7-1953. Thus the evalua- 
tion of compensation is based on a clear 
and ‘appropriate method of valuation. 

33. It was next contended that 
the steep rise in the general values ofe 
the lands from 1953, apart from the rea- 
son of the Project, is totally ignored. It 
was, therefore, argued that one of the 
relevant principles is not taken into con- 
sideration by the State Act. It is diffi- 
cult for us to uphold this objection. The 
State Act clearly provides for the inclu- 
sion of the value of ‘all improvements to 
the land, effected upto the date of Sec- 
tion 4 (1) notification, in addition to the 
market value of the land as on 1-7-1953. 
That should lead to the payment of a 
fair compensation, whenever the land is 
acquired. In any case, the cardinal prin- 
ciple of the amended Art. 31 (2) is that 
adequacy of compensation is not justici- 
able. It is not, therefore, open to the 
owner of the land to contend that the. 
compensation awardable under the State 
Act is inadequate. The important con- 
sideration is whether the law has laid 
down clear and relevant principles, in 
accordance with which the compensation 
should be reckoned. In this case, as we 
said there is no possibility for any such 
doubt. 

f 34. . It was also submitted that the 
provision that,- whichever is less of the 
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market values as on 1-7-1953 including 
the value of improvements on the one 
band, and as on the date of the publica- 
tion of Section 4 (1) notification on the 
other, leads to payment of illusory com- 
pensation and is a fraud on legislative 
power. We fail to see how the method 
prescribed by the State Act leads to the 
payment of illusory compensation. In 
either case, it is the market value of the 
land and its improvements that are taken 
as the basis for compensation. It may be 
in some cases, as pointed out by the 
Supreme Court in Shantilal’s case, AIR 
1969 SC 634 (supra), low compensation 
may become payable on account of long 
lapse of time between the crucial date 
and the actual acquisition. But that is 
no ground for striking down the section 
itself, since it is based on a relevant prin- 
ciple and an appropriate method, 


35. It -was sought to be argued 
that accepting the lesser of the two 
amounts is not relevant to the purpose 
sought to be achieved by the Act. We 
are afraid that this contention is devoid 
of any force. The purpose of the State 
Act is not only to acquire land for the 
Nagarjunasagar Project, but also to pay 
compensation for such acquisition after 
disregarding speculative purchases made 
in the Project area in anticipation of the 
execution of the Project. That was clear- 
ly declared in the preamble of the State 
Act itself Therefore, choosing between 
the market value as on the date of Sec- 
tion 4 (1) notification and the value as 
on 1-7-1953 with the value of improve- 
ments, is quite relevant to the purpose 
of acquisition of land for the Project. 
Nor could it be said that such choice 
would be tantamount to a fraud on the 
Constitution. The Constitution itself con- 
fers the power to make Jaw of acquisition 
on the legislature and Art. 31 (2) which 
confers the right on the owner of the 
property to receive compensation for the 
acquisition excludes such law from judi- 
cial scrutiny on the ground of inade- 
quacy of compensation. Once such law 
lays down a relevant principle for fixing 
the compensation, it is impossible to say 
that it perpetrates a fraud on the Con- 
stitution. á 

36. We have already pointed out 
that excepting in regard to the manner 
of arriving at the market value, the State 
Act does not interfere with the other pro- 
visions of the Central Act. In conse- 
quence, along with the market value as 
arrived at under the provisions of the 
State Act, solatium and interest are pay- 
able to the owners of the lands. 


37. To our mind the explanation 
to the amendment to clause first of Sec- 
tion 23 introduced by the State Act is 
significant. Under it, the Government, 
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on the request of the land owner may 
agree to give in exchange any Govern- 
ment land, the cost of which is in their 
opinion equal to the cost of the land 
acquired or agree to pay a portion of the 
compensation in money and. the other 
portion in the form of land. The land 
owner may make this request in this be- 
half, There is no doubt that the land that 
is to be given in lieu of and as compensa- 
tion for the land acquired would also be 
valued in the same manner as the land 
acquired is valued. Therefore, whatever 
may be the fluctuation in the values of 
the land, if the land owner is so inclined, 
he can get alternative land. This cir- 
cumstante would clearly show that the 
compensation that is provided for under 


the State Act is not and cannot be 
illusory. 
38. We must also take notice of 


another submission made by Sri P. A. 
Chowdary, who appeared for some of the 
petitioners. He laid some stress on the 
words ‘provided by’ in the last portion 
of Art. 31 (2). He maintained that what 
is excluded from the consideration by the 
Court is only the actual amount of com- 
pensation fixed by the law and nothing 
else comes within the purview of such 
bar. It is not possible to construe the 
exclusion in such wide and general terms. 
Reading the entire CL (2) together it is 
clear that what is barred from considera- 
tion by the Court is not merely the ad- 
equacy of the amount if any, fixed by 
the Act but also the adequacy of the 
resulting amount of compensation that 
would be arrived at by the application 
of the principles specified by the law, so 
long as they are not illusory. At thel. 
same time, there is no bar against the 
Court considering the relevancy and ap- 
propriateness of the principles specified 
in the law. We think that such is the 
reasonable construction of the last por- 
tion of Cl. (2). That is also the well- 
settled construction laid on that provi- 
sion. 


39. Thus, we find no substance in 
any of the grounds on which the counsel 
for the petitioners sought to attack the 
State law from the perspective of Arti- 
cle 31 (2). On the other hand, we find 
that the impugned Act has laid down 
a clear and appropriate method for ascer- 
taining the compensation. It cannot, 
therefore, be assailed as infringing the 
right under Art. 31 (2). 


40. This takes us to the next 
attack on the State Act made by the 
petitioners on the basis of Art. 14 of the 
Constitution. The argument in this be- 
half is that there are two enactments, 
viz., the Central Act and the State Act 
for acquisition of land, in force. While 
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lands acquired for the project purposes 
get obviously low compensation under 
the State Act, similarly situated lands 
fn the same area, if acquired under the 
Central Act. will get compensation at the 
market value as on the date of S. 4 (1) 
notification. The classification made 
tween the two categories of lands is un- 
reasonable and arbitrary. It is no doubt 
true that if land acquired for Nagar- 
unasagar Project, compensation has to 
paid as per the provisions of the State 
Act and if acquisition of land is made 
for other purposes, compensation will 
have to be paid under the Central Act. 
The two amounts of compensations may 
or may not agree, because the principles 
on which calculations of compensation are 
fo be made under the two Acts are at 
variance. But, thaf does not make the 
classification of the lands into two cate- 
gories unreasonable or arbitrary. The 
Nagarjunasagar Project has been the 
dream of the Telugu people for a very 
very long time, The waters of the River 
Krishna running waste into the nearby 
Bay of Bengal were sought to be divert- 
ed into the arid and dry areas of the 
Telugu Country, so that those areas which 
have been for ages suffering from scarcity 
and famine may also reap the benefits of 
modern agriculture and its frults. On the 
acceptance by the Planning Commission 
of the feasibility of the Project, as re- 
commended by the Khosla Committee, the 
dreams of the Telugu people have come 
true. However, that would. be achieved 
only by spending very large amounts of 
money and acquiring extensive areas of 
land for the purpose of the Project. 
Acquisition of Iand for such a purpose 
certainly stands in a special category. 
Naturally, on the announcement of the 
impending execution of the Project by 
the Planning Commission by the end of 
1852. Speculative purchases of land in 
the Project area became very rampant, 
steeply pushing up the values of such 
lands. At the same time, it became es- 
sential for the state to acquire land for 
the Project purposes. Therefore, it was 
decided by the State Legislature that 
such acquisitions should not be mulcted 
and burdened with the high prices rocket- 
ed up by speculative p es. If was, 
-therefore, logical and reasonable that the 
acquisition for the Nagarjunasagar Project 
was classified separately. If that were 
not done, the compensation tha? the State 
would have been Hable to pay, on the 
basis of the speculative prices, would have 
been astronomical, and in all probability, 
it could not have been possible for the 
State to acquire all the land and execute 
the Project. In the circumstances the 
legislature was well justified in treating 
the acquisition for the Project as a 
separate class and providing distinctive 
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method .of awarding compensation for 
acquisitions for its purpose. 

41. The State Act itself makes this 
position clear. The preamble says that 
it became necessary to disregard specula- 
tive purchases made in the expectation 
of thé execution of the Project, in asses~ 
sing the compensation to be paid for the 
lands acquired for purposes of the Pro- 
fect, since the benefit of the Project was 
then expected to extend to the Districts 
of Guntur, Kurnool, Nellore, Nalgonda 
and Khammam in the State of Andhra 
Pradesh, the operation of the Act was 
confined to those Districts. The Govern- 
ment was, however, empowered to extend 
the provisions of the Act to any other 
area in the State. “Project area” is ex- 
pressly stated in Section 2 (2) as “the 
area to which the Act extends” and “Pro- 
fect purpose” is stated to mean ‘any pur- 
pose connected with project.’ The acqui- 
sitions under the State Act can be done, 
as per the provisions of Section 3 (1), 
only in the Project area, and for a pro- 
ject purpose. Thus, the provisions of the 
Act and the modifications it introduced in 
the Central Act are strictly limited to 
the project area for the project purpose. 
To state it otherwise the modified method 
of compensation is reserved only for the 
class of acquisitions that are made for 
the Nagarjunasagar. Project. Acqui- 
Sitions for any other purpose do not come 
within the purview of the State Act and 
are, outside it. Thus, the distinctive 
nature of the acquisitions under the Act 
is made very clear. 

42. It is thus plain that the classi- 
fication made by the State Act of the 
lands that are to be acquired for the 
Project. purpose in the Project area is 
based upon reasonable grounds, intended 
to serve the community at large. Such 
classification was made on valid grounds 


and it bears reasonable nexus with thel 


purpose that is sought to be achieved, 
viz. acquisition of land for the Project 
purposes in the Project area disregarding 
speculative purchases. The requirements 
of the Nagarjunasagar Project are sepa- 
rate and distinct from the requirements 
of ordinary acquisition under the Central 
Act. Both the acquisitions are not 
similarly situated. We do not, therefore, 
see any discrimination and unreasonable 
classification between the acquisitions 
made under the State Act on the one 
hand and the acquisitions made under 
the Central Act on the other, Arf. 14 of 
the Constitution has no application to 
the circumstances of the case, - 


43. Great stress was placed by 
the learned counsel for petitioners on 
Vajravelu’s case, AIR 1965 SC 1017. 
While pointing out that the Land Acquisi- 
tion (Madras Amendment) Act, 1961 suf- 
fers from the vice of discrimination, the 
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learned Judges of the Supreme Court 
pointed out that if a land is acquired 
for a housing scheme under the Amend- 
ing Act, the claimant gets a lesser value 
than he would get for the same land 
or a similar land if it is acquired for a 
pubile purpose like a hospital under the 
Principal Act. At the same time, the 
Supreme Court pointed out that- the hous- 
ing scheme contemplated by the Amend- 
ing Act need not be confined to slum clear- 
ance; the wide phraseology used in the 
Amending Act permits acquisition of land 
.for housing the prosperous section of the 
community as well. It need not neces- 
sarily cater to a larger part of the popula- 
tion in the City; it can be confined to a 
chosen few. Therefore, it was pointed 
out that the land could have been acquir-~ 
ed for all the said purposes under the 
principal Act, after paying the market 
value of the land. Later, it was pointed 
out that the distinction made between 
different lands on the extent, quality and 
the suitability of the lands had relation 
to the object of the Amending Act. Again, 
under the Act impugned in the Vajra- 
velu’s case, AIR\1965 SC 1017 the State 
Government could have recourse to either 
of the two laws, viz., the Central Land 
Acquisition Act or the Madras Amending 
Act for acquisition of land and it con- 
tained no guidance as to which statute 
should be resorted to in a given case of 
acquisition. In that event, power could 
be exercised by the acquiring authority 
arbitrarily. It was for these reasons the 
Supreme Court held that discrimination 
was writ large on the Amending Act. But 
such is not the case here in the State 
Act. The concerned authority is bound 
to acquire land for the Project purpose 
in the Project area under the State Act. 
There are sufficient indications in the Act 
which guide the concerned authority in 
applying that Act in acquiring land for 
Project purposes. As we also said, the 
classification made by the Act is eminent- 
ly reasonable and bears reasonable con~ 
nection with the object sought ‘to be 
achieved by the Act. Thus, the State 
Act before us is vitally different from 
the impugned Act in the Vajravelu’s case, 
AIR 1965 SC 1017 and, therefore, that 
decision does not have any bearing in 
the context of the impugned Act. 


44, In Shantilal’s case, AIR 1969 
SC 634 the Supreme Court distinguished 
Vajravelu’s case, AIR 1965 SC 1017 on 
the same grounds. In that case, a similar 
argument as has been attempted before 
us, was raised before the Supreme Court. 
‘However, that was rejected on the ground 
that the method of determining compensa- 
tion in respect of lands which were sub- 
ject to the Town Planning scheme was 
prescribed in the Town Planning Act, It 
was pointed out that there was no option 
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in the Act to acquire the land either 
under the Land Acquisition Act or under 
the Town Planning Act. Land required 
for any of the purposes of a town plan- 
ning scheme cannot be acquired other- 


. Wise than under the Act. The learned 


Judge pointed out that it was a settled 
rule of interpretation of statutes that 
when power is given under a statute to 
do a certain thing in a certain way, the 
thing must be done in that way or not 
at all. The same is the case with the 
State Act impugned before us. It has 
to be taken that for all project purposes, 
land will be acquired from the project 
area only under the State Act. There- 
fore the State Act does not’ suffer from 
the- vice of arbitrary classification and 
discrimination. 

45. The same rule has been reite- 
rated by this Court in the Full Bench 
decision in W. P. No. 364 of 1964 and 
batch D/- 31-12-1969 = (reported in AIR 
1970 Andh Pra 318) (FB). 

46. It is not necessary to pile up 
authority on this aspect of the matter. 
It suffices us to complete our discussion 
on this point, to refer to the recent pro- 
nouncement of the Supreme Court in the 
Bank Nationalisation W. P. No. 222 


@i 1969 and batch D/- 10-2-1970 = (re- 
“ported in AIR 1970 SC 564). 


After re- 
ferring to the leading decisions of that 
court, the Court once again reiterated the 
ne of permissible classification and then 


“The Courts recognize in the Legis- 

lature some degree of elasticity in the 
matter of making a classification between 
persons, objects and transactions. Provid- 
ed the classification is based on some 
intelligible ground, the Courts will not 
strike down that classification. because in 
the view of the Court it should have pro- 
ceeded on some other ground or should 
have included in the class selected for 
special treatment some other persons, ob- 
fects or transactions which are not in- 
cluded by the Legislature. The legis- 
lature is free to recognise the degree of 
harm and to restrict the operation of a 
law only to those cases where the need 
is the clearest. The legislature need not 
extend the regulation of a law to all 
cases it may possibly reach, and may 
make a classification founded on practical 
grounds of convenience,” 
This affords a complete answer to the 
objections raised by the petitioners based 
on Art. 14 of the Constitution. We are, 
therefore, clear in our minds, that the 
State Act does not infringe the equality 
clause. This argument of the petitioners, 
therefore, must fail. 


47. Thus, we find no substance in 
any of the contentions raised by the peti- 
tioners in their petitions, This concludes 
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our discussion on the general and Con- 
stitutional objections: raised in the seve- 
ral petitions. We will now take up 
special points that were raised in some 
of the petitions. 


48. In W. P. No. 1042 of 1969 the 
acquisition was made for construction of 
camp colony, workshop etc. It was argued 
that this was not an acquisition for pur- 
poses of the Act. This contention is 
wholly untenable. “The Project purpose” 
is defined in the State Act and it means 
any purpose connected with the Nagar- 
junasagar Project. There cannot be any 
denial of the fact that camp colonies, 
work shops. etc.“are purposes connected 
with the Project. Therefore, this con- 
tention should be rejected. 


49. In W. P. No. 635 of 1969, it 
was pointed out that the land is sought 
to be acquired for laying out a channel. 
It is alleged that originally the channel 
was proposed to be laid on a different 
route, but now on the influence of one 
Punnayya the route has been changed so 
that the channel passes through the peti- 
tioner’s land. Jt was, however, main- 
tained by the respondents that Punniah, 
wh6 is alleged to have influenced the 
change in the route of the channel has 
no land on the route of the origina® 
alignment and could not, therefore, have 
any interest in having the course changed. 
Whatever that be, excepting making the 
bald allegation, there is nothing placed 
before us to substantiate this allegation 
of mala fides. It is open to the concern- 
ed authorities to fix the course of the 
channel and if necessary, to change if. 
That depends largely upon the actuaP 
benefit that is derived by the course of 
the channel and also by the financial 
implications. In the absence of any 
material in support of the allegation, we 
cannot hold that the change in the course 
of the channel was improperly made. 

50. In W. P. Nos. 5306 and 5364 
of 1968 it was argued that the purpose 
for which the lands are being acquired 
is to build a colony for the project pur- 
poses but it is not a bona fide require- 
ment since there is already a colony built 
in the town of Ongole. Simply because 
there is one other colony in Ongole town 
it does not follow that another colony in 
the acquired lands is not necessary. That 
. depends upon the requirements for the 
purposes of the Project. 
presumed that the authorities are pre- 
pared to waste a large amount of money 
on building a useless new colony, just to 
spite the petitioners by acquiring their 
jan This. point is therefore unaccept- 
able 


51. In Writ Petition Nos. 4729 of 
1968 and 862 of 1969 lands are sought 


toa be acquired fer constructing houses 
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for workers in mechanical workshop and 
for digging channels. In regard to the 
land belonging to the first petitioner in 
W. P. No. 4729 of 1968 it is stated in the 
counter affidavit that its acquisition is 
being withdrawn. In regard to other 
lands what was contended by the learned 
counsel for petitioners is that these lands 
are outside the Project area and, there- 
fore, cannot acquired for the purpose 
of the Project. Actually this argument 
suffers from an error. These lands are 
certainly within the Project area as de- 
fined in the State Act. Therefore, it 
cannot be said that they are outside the 
Project areas and for that reason cannot 
be acquired under the State Act. It was, 
however, suggested by the learned coun- 
sel that these lands are outside the area 
which is going to be benefited by the 
flow of water from the Nagarjunasagar 
reservoir; in other words, it is said to be 
outside the actual ayacut of Nagarjuna- 
sagar Project. Since the lands are nof 
going to be benefited by Project, the 
argument runs that the lands should not 
be acquired under the State Act. This 
argument is without any force. It is not 
possible in all cases to acquire land with- 
in the ayacut of the project. According 
to the exigencies and requirements of the 
Project, the lands to be acquired may be 
outside the ayacut area. What is impor- 
tant is that the lands should be within 
the Project area, viz., within those Dis- 
tricts mentioned in the Act. There is 
no dispute that the lands are situate in 
those districts and are, therefore, in the 
Project area. There is thus no bar for 
yen of these lands under the State 


52. No other point has been rais- 


‘ed. We see no merits in any one of the 


é S0/. in 
Petitions dismissed. 
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of Andhra Pradesh and others, Respond- , 
ents. 

Writ Appeal No. 112 of 1969, D/- 
29-7-1971 against judgment of Chinnappa 
Reddy, J. in Writ Petn. No. 3260 of 1968, 
D/- 30-1-1969. 

Co-operative Societies — Andhra 
Pradesh Co-operative Societies Act (7 of 
Dm, S. 34 (1) — Supersession of Manag- 
ing Committee — en Com- 
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mittee of a Co-operative Society wilfully 
refused to admit some persons to its mem- 
bership notwithstanding a direction under 
E. 7-A of the Rules framed under A. P. 
(Telangana Area) Co-operative Societies 
Act, 1952 given by a competent authority 
after due enquiry in this regard, it must 
be held that the Managing Committee was 
not functioning properly within S. 34 (1) 
of the new Act or within S. 47 (1) of the 
old Act — (X-Ref:— Co-operative Socie- 
ties — A. P. (Telangana Area) Co-opera- 
tive Societies Act (16 of 1952), S. 47 (1)). 
(Para 9) 

The expression “not functioning pro- 
perly” is wide enough to take within its 
ambit the acts of omission and commis- 
sion of the Committee, which lead to the 
inference that the Committee is “not 
functioning properly.” The Managing 
Committee is bound, under the provisions 
of the Act whether the old Act or the 
new Act to obey and comply with the 
lawful orders or directions issued either 
under the provisions of the Act, or the 
rules made thereunder. To admit mem- 
bers is a matter pertaining to the con- 
stitution of the Society itself The mere 
fact that the aggrieved persons, who are 
refused admission by the Managing Com- 
mittee, have a right of appeal, is no 
ground for either disobeying the lawful 
directions given by the Registrar after 
due enquiry, or saying that the Registrar 
cannot invoke Section 34 of the Act for 
purposes of supersession of the Managing 
Committee, (Paras 7, 9) 


Upendralal Waghray and P. Yadgir 
Rao, for Appellants; A. Suryanarayana 
Murty, for 3rd Govt. Pleader (For Nos. 
1 to 3) and Umakant Naik, (For Nos. 4 
to 14), for Respondents. 


OBUL REDDI, J.:— This appeal is 
directed against the judgment of our 
brother, Chinnappa Reddy, J. in Writ 
Petn. No. 3260 of 1968, D/- 30-1-1969, dis- 
missing the petition filed by the appellants 
herein under Art. 226 of the Constitu- 
tion, for quashing the order of the Gov- 
ernment in G. O. Ms. No. 1400, Food and 
Agriculture (Co-operative V) Department, 
dated 9-7-1968, confirming the order of 
the Regional Joint Registrar in Re. No. 
47168/67-12, dated 31-12-1967. 


2. The facts giving rise to this 
appeal are these. The appellants are 
members of the Managing Committee of 
the Toddy Tappers’ Co-operative Society, 
Munapally Village, in Medak District. 
The Managing Committee of the Society, 

which the appellants represent, received 
` a notice on 15-11-1967 from the Regional 
Joint Registrar of Co-operative Societies, 
to show cause’ why the said Committee 
should not be superseded. In this notice, 
the grounds on which the supersession 
was proposed, were also stated. The ex- 
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planation of the Managing Committee was 
submitted by its President on 23-11-1967. 
The Regional Joint Registrar, after con- 
sidering the explanation of the Com- 
mittee, came to the conclusion that the 


_ Managing Committee was not function- 


ing properly and that, the members of 
the Man Committee were wilfully 
disobeying the orders of the Deputy Re- 
gistrar and also acting against the provi- 
sions of the Act and the departmental 
instructions, 


He then, in exercise of his powers 
under Section 34 (1) of the Andhra 
Pradesh Co-operative Societies Act, 1964 
(hereinafter referred to as “the Act”), 
superseded the Managing Committee with 
immediate effect, by his impugned order 
dated 23-12-1967, and appointed a Senior 
Inspector of the Co-operative Societies 
as part-time Special Officer, empowering 
him to exercise all the powers of the 
Managing Committee under Section 34 (3) 
of the Act. That order of the Regional 
Joint Registrar was carried in appeal by 
the President of the Society, and the 
Government saw no reason to interfere 
with the order of the Regional Joint Re- 
gistrar and dismissed the appeal, by its 
order dated 9-7-1968. It is that order of 
the Government that led to the filing of 


‘the writ petition, and preferring of this 


appeal, as the writ petition was dismissed 
by our learned brother. 


3. Mr. Upendralal Waghray, the 
learned counsel appearing for the appel- 
lants, contended that one of the grounds 
on which the Managing Committee was 
superseded, was that it failed to comply 
with the directions given by the Deputy 
Registrar under Rule 7-A of the Rules 
framed under the Hyderabad Co-opera- 
tive Societies Act, 1952 in regard to the 
admission of some members; that, the 
1952 Act itself was repealed by the pre- 
sent Act under which action has been 
taken by the Regional Joint Registrar, 
and so long as there is no provision cor- 
responding to Rule 7-A in the new Act 
or the rules made thereunder, the Re- 
gistrar had no jurisdiction to invoke Sec- 
tion 34 and supersede the Managing Com- 
mittee. It is also contended by him that, 
notwithstanding the saving provision 
(S. 132) introduced in the new Act, the 
Action taken by the Regional Joint Re- 
gistrar under Rule 7-A of the old Act 
directing the Managing Committee to 
enrol some members, is no longer opera- 
tive after the repeal of that Act and as 
such, that direction given under Rule 7-A 
cannot be made a ground for superseding 
the Managing Committee. 


4. It may be pointed out that the 
Managing Committee was not proposed 
to be superseded only on the ground that 
the order issued in exercise of the powers 
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conferred under Rule 7-A have been dis- 
obeyed by the Managing Committee, but 
also on other grounds. The following are 
the grounds stated in the show-cause 
notice issued to the Managing Committee: 

“d) that, Sri Yellagoud, the Presi- 
dent who is still continuing to act as 
President to this date and his colleagues 
in managing committee of Toddy Tappers 
. Co-operative Society Munapalli wilfully 
disobeyed the lawful orders passed 
by the Deputy Registrar, Sangareddy in 
A. Re. No. 1/63-64 dated 24-3-1964 under 
Rule 7-A of Rules framed under the 
Andhra Pradesh (Telangana Area) Co- 
operative Societies Act, 1952 to enrol the 
new members to the Society; 

(ii) that, they are violating Co-opera- 
tive principles and creating law and order 
problems to the police Officials as re- 
ported by the Circle Inspector of Police 
in the reference 2nd cited through their 
unlawful and partisan attitude towards 
the other members of the Society; 

(iii) that, the Managing Committee 
has wilfully failed to carry out the in- 
structions of the Deputy Registrar, Sanga- 
reddy to enrol all the eligible members 
in the Society and to carry out the affairs 
of the Society properly as per Act, Rules 
and bye-laws during the latter’s visit to 
the village on 31-8-1967 to make a spot 
inquiry of the affairs of the Society; 

(tv) that, the Managing Committee of 
the Society has committed a breach of 
their written undertaking on 15-9-1967 
to the Deputy Registrar, Sangareddy at 
the time of renewal of the Parwana that 
they will enrol the eligible members to 
the Society and subsequently by break- 
ing the promise which is clear violation 
of lawful agreement on the strength of 
which the Department ‘has recommended 
the society for Parwana during 1967-68; 

(v) that, the President has refused to 

accept the applications for admission of 
the members and the share capital from 
eligible members of the village without 
any valid reasons.” 
The main question, therefore, is whether 
the Regional Joint Registrar had power 
to supersede the Managing Committee on 
the grounds listed out in the notice, if 
the explanation offered by the Managing 
Committee was found to be not satis- 
factory. : 

5. We may now notice the rele- 
vant provisions of the Act which have 
bearing on the question involved in this 
appeal. “Registrar”, as defined in Sec- 
tion 2 (n) of the Act, means the Registrar 
of Co-operative Societies appointed under 
Section 3 (1) and includes any other per- 
son on whom all or any of the powers 
of the Registrar under the Act, are con- 
cerned (sic). “Rules” means of the Re- 
gistrar under the Act (sic), Section 34 
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vested the power of aren of a 
Managing Committee in the R , and 
by virtue of the delegation of powers, a 
Joint Registrar also is competent to ex~ 
ercise the powers of the Registrar. Thig 
section, so far as it is material, reads: 


“34 (1) If, in the opinion of the Rea 
gistrar, the penne ttee is not functioning 
ee a oe disobeys or wil- 

y sts y with any la 
order i divection issued by the Res 
gistrar under this Act or the Rules, ha 
may, after giving the Committee an op- 
portunity of making its representations, 
by order supersede the Committee from 
a specified date, and appoint either a per- 
son (hereinafter referred to as the Special 
Officer) or a Committee of two or more 
persons (hereinafter referred to as the 
Managing Committee) to manage the 
affairs of the Society for a period not 
exceeding two years, specified in the order 
which period may, at the discretion of 
the Registrar, be extended from time to 
time, so however, that the aggregate 
period shall not exceed three years..... 


Stenssesocccesesvcses 


Any person or Society, aggrieved by any 
decision of the Registrar under sub-sec~ 
tion (1) of S. 34, has a right of appeal, 
under Section 76 (2) of the Act, to tha 
Government, if the decision is that of the 
Registrar of Co-operative Societies. The 
Registrar also is vested with revisionat 
jurisdiction under Section 77, either of 
his own motion, or on an application 
made to him, to call for and examine 
the record of any Officer subordinate to 
him. The two provisos to Section 132 
of the Act, which deals with the repeat 
and savings, lay down:— 

“Provided that any Society existing 
at the commencement of this Act which 
has been registered under the relevant 
repealed Act shall be deemed to have 
been registered under this Act; and the 
bye-laws of such Society so far as they 
are not inconsistent with the provisions 
of this Act or the rules made thereunder 
continue to be in force until altered or 
rescinded in accordance with the provi- 
sions of this Act and the Rules made 
thereunder. . 

Provided further that, Section 8 of 
the Andhra Pradesh General Clauses Act, 
1891 shall be applicable in respect of the 
Tepeal of the said enactments and Sec- 
tions 8 and 18 of the said Act shall be 
applicable as if the said enactments had 
been repealed and reenacted by an 
Andhra Pradesh Act.” 

These two provisos make it clear that 
the provisions of the repealed Act or the 
Rules made thereunder, continue to be In 
force until altered or rescinded in ae~ 
cordance with the provisions of the pres 
sent Act, and the Rules made thereunder, 
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6. We may notice also Section 18 
of the Andhra Pradesh General Clauses 
Act, 1891, to which reference has been 
made in the second proviso to Sec. 132, 
extracted above. It readsi— 


‘Where an Act repeals, and re-enacts, 

with or without modification, all or any 
of the provisions of a former Act, re- 
ferences in any other Act to the provi- 
sions so repealed shall be construed as 
references to the provisions so re-ena 
and if notifications have been publish- 
ed, proclamations or certificates issued. 
powers conferred, forms prescribed, 
local limits defined, offices established, 
orders, rules and appointments made, 
engagements entéred into, licences or per- 
mits granted, and other things duly done, 
under the provisions so re the same 
shall be deemed, so far as the same are 
consistent with the provisions so re- 
enacted, to have been respectively pub- 
lished, issued, conferred, prescribed defin- 
ed, established, made, entered into, 
granted or done under the provisions so 
re-enacted.” ; 
To the extent that there was no repugn- 
ancy or inconsistency, any action taken 
or anything duly done under the provi- 
sions of the repeated Act shall be deemed 
to have been done or made under the 
provisions of the repealing Act. 


Te One other section which re- 
quires notice in the repealed Act, is Sec- 
tion 47 (1) which corresponds to Sec- 
tion 34 (1) of the repealing Act. If 
reads:— 

“Section 47 (1) If, in the opinion 
of the Registrar, the Managing Committee 
of any registered Society is not function- 
ing properly, he may after giving an op- 
portunity to the Managing Committee to 
state its objections, if any, by order in 
writing, dissolve the Managing Committee 
and appoint a suitable person or persons 
to manage the affairs of the Society for 
a specified period not exceeding two 
years. The period specified in such order 
may, at the discretion of the Registrar 
be extented from time to time provided 
that such order shall not remain in force 


for more than four years in the aggre-: 


gate.” 


It may be seen that both the Acts provide 
for supersession of Managing Committees. 
While under S. 47 (1) of the repealed Act, 
a Managing Committee could be supersed~ 
ed if it was found to be “not functioning 
properly”, Section 34 (1) of the repealing 
Act provides for supersession on other 
grounds too, But, the basic object of the 
two provisions is that the Registrar should 
be vested with the power to supersede 
the Managing Committee of a Registered 
Society if found, to his satisfaction, as 
not functioning properly. The expression 
Pace functioning properly” is wide enough 
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to take within its ambit the acts of omis- 
sion and commission of the Committee, 
which lead to the inference that the Com- 
mittee is “not functioning properly” In 
view of the fact that there is no difference 
between the object of Section 34 (1) of 
the present Act and Section 47 (1) of the 
repealed Act, we are unable to find any 

msistency in so far as the power 
vested in the Registrar is concerned, to 
supersede a Managing Committee under 
certain circumstances. 

8. Rule 7-A framed under the re- 


. pealed Act related to appeals against re- 


fusal of admission, and it reads thus:— 


“A person seeking admission as a 
member in a registered Society shall 
apply to the Society in writing. The 


‘Managing Committee shall consider the 
application and communicate its decision 


to the person concerned within thirty 
days from the date of receipt of the ap- 
plication. If the Managing Committee 
decides to refuse admission, it shall re- 
cord the reasons for such refusal. If no 
decision is communicated to the applicant 
within the time specified above, or if ad- 
mission is refused, it shall be open to 
him to prefer an appeal to the Registrar, 
or the Deputy Registrar, if so empower- 
ed in this behalf by the Registrar, within 
sixty days from -the date of his applica- 
tion to the registered society and within 
twenty days from the date of receipt of 
refusal by him. The Registrar or the 
Deputy Registrar shall, after making such 
enquiry as he deems fit, dispose of the 
appeal and the decision passed by the 
Registrar or the Deputy Registrar as the 
case may be, shall be final and binding 
on the parties.” 


9. In this case, 45 persons made 


applications for enrolment as members of | 


the Society, but as the President and the 
Managing Committee were not consider- 
ing their applications, a complaint was 
lodged with the Deputy Registrar, who 
had an enquiry conducted through the 
Sub-Registrar. The Sub-Registrar con- 
ducted an elaborate enquiry and came to 
the conclusion that 31 of the 45 appli- 
cants were eligible to be admitted as 
members of the Society. Notwithstand- 
ing the direction given by the Deputy 
Registrar that those 31 applicants should 
be admitted as members of the Society, 
the Managing Committee persisted in re- 
fusing to admit them, This situation 
created by the members of the Manag- 
ing Committee, created a law and Order 
problem, and this also was made a ground 
in the show-cause notice issued to the 
Managing Committee. There could be no 
doubt, from what is stated above, that 
the Managing Committee was not func- 
tioning properly Le. in accordance with 
the provisions of the statute, the rules 
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made thereunder. and the bye-laws of the 
ociety. 

The Managing Co Committee fs bound, 
under the provisions of the Act whether 
the old Act or the new Act — to obey 
and comply with the lawful orders or 
_|directions issued either under the provi- 


sions of the Act, or the rules made there- . 


under. To admit members is a matter 
pertaining to the constitution of the 
Society itself, and when a Managing 
Committee wilfully refuses to admit some 
persons, notwithstanding a diréction given 


by a competent authority after due en- . 


quiry to admit them as members, it can- 
not be said that such a Managing Com- 
mittee is functioning properly. The mere 
fact that the aggrieved persons, who are 
refused admission by the Managing Com~ 
mittee, have a right of fs no 
ground for either disobeying th 
“Idirections given by the Registrar after 
due enquiry, or saying that the Registrar 
cannot invoke Section 34 of the Act for 
purposes of supersession of the Managing 
Committee. We are, therefore, unable to 
find any merit in this appeal. 

10. 
sion, in the aggregate, shall not exceed 
three years’ pericd, as provided for in 
Section 34 (1) itself. We have no doubt 
that necessary action will be taken by 
the Registrar under sub-section (5) of 
S. 34 of the Act, as the period of super- 
session has already expired. In the re- 
- sult, the appeal fails and dismissed with 
costs. Advocate’s fee Rs. 100/-. 


Appeal dismissed. 


AIR 1972 ANDHRA PRADESH 44 
(V 59 C 5) 
KRISHNA RAO AND 
LAKSHMAIAH, JJ. 

Agmiah, Appellant v. The Joint Col- 
Jector, Hyderabad and others, Respond- 
ents. 

Writ Appeal No. 628 of 1969, D/- 
28-7-1971, from pemen of Chinnappa 
Reddy, J. in W. P. No. 3163 of 1967, D/- 
23-7-1969. 


Hyderabad Record of Rights in Land 
Regulation (58 of 1358-F), S. 15 (2) — 
Revisory jurisdiction — Appellate order 
passed under S. 15 (1) on an order passed 
on application for rectification under Sec- 
tion 4 (3) can be revised by the Collector 
under S. 15 (2) — W. P. No. 3163 of 1967, 
D/- 23-7-1969 (Andh. Pra.), Reversed. 

(Para 9) 

The only condition precedent for the 
assumption of the jurisdiction under sub- 
sec, (2) of S. 15 is that there should be 
record made under Section 4 for being 
called for the purpose of being examined 
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It is, true that the superses-. 


ALR 


by the Taluqdar in order to pass such 
orders as he may think fit. That sub- 
section does not say that whenever any 
person chose to avail himself of the re- 
medy under sub-section (1) of 5. 15 as 
against a decision rendered in sub-sec- 
tion (3) of S. 4 he will not ea competent 
to file an application under sub-section (2} 
nor is there anything in the said sub- 
section (2) to limit or confine the juris- 
diction of the authority concerned there- 
in only to a case where the remedy of 
appeal with respect to records under See-- 
tion 4 though provided for -under sub- 
section (1) of S, 15 is found unavailed of. 
` (Para 9) 

Triambak Rao Deshmukh, for Appel- 
Tant; 2nd Govt, Pleader peg Nos. 1 and 


2) and Mohd. Jahangir Ali (for No. 3}, 
for Respondents. 
LAKSHMAIAH, J — This Writ Ap- 


peal is directed see t the decision of 
our learned brother, Chinnappa Reddy, J. 
rendered on 23-7-1969 dismissing a Writ 
Petition filed by -the appellant herein 
seeking the issuance of a writ of cer- 
tiorari for quashing the order by 
the Joint Collector Hyderabad rejecting 
an application filed under’ sub-section (2) 
of S. 15 of the Hyderabad Record of 
Rights in Land Regulation, 1358 F as not 
maintainable, 

2. The nature, extent and scope oË 
the revisory jurisdiction under sub-sec- 
tion (2) of PS, 15 of the said regulation 
is thus involved in the. disposal of this 
matter. 

3. Sri Abdul Hamid Khan, the 
3rd respondent herein filed an aoa 
tion before the Tahsildar under sub-se 
tion (3) of S. 4 of the Hyderabad Record 
of Rights in Land Regulation (referred to 
hereinafter merely as the Regulation} 
seeking the rectification of certain entries 
in the khasra pahani praying for the 
deletion of the name of the appellant 
herein. The application was ordered by 
the Tahsildar. Thereupon the appellant 
herein preferred an appeal under sub- 
section (1) of S. 15 of the Regulation be- 
fore the Sub-Collector, Hyderabad East 
and the Sub-Collector dismissed the ap- 
peal. Aggrieved by that decision, the 
appellant herein filed an application be- 


. fore the Joint Collector, Hyderabad in- 


voking his revisional jurisdiction under 
sub-section (2) of S. 15. of the Regulation. 
But, the Joint Collector rejected that ap- 
plication holding that no power of revi- 
sion was conferred upon him. Seeking 
the quashing of the aforesaid decision of 
the Joint Collector, the Writ Petition was 
filed, from out of which . this appeal 
arises. 
4, Our learned brother, while dis- 
missing the writ petition, observed thus: 


“The record made under Section 4 is 
that made by the original authority and 
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not by the appellate authority. Prima 
facie, Section 15 (2) must be taken to be 
confined to proceedings under Section 4 
of the Regulation. In other words what 
it means is that in case where no appeal 
is preferred under Section 15 (1) of the 
Regulation it will be open to the Col- 
lector to suo motu examine the records 
made under Section 4 of the Regulation 
and pass suitable order but if an appeal 
is preferred under Section 15 (1) the deci- 
sion of the appellate authority shall be 
final and the collector is not empowered 
under Section 15 (2) to revise appellate 
OTUELS. ......cececcncsaceces 

The learned counsel appearing for the 
appellant submits that view of the learn- 
ed Judge is not correct. 


5. The only question that arises 
then for consideration in this case is 
whether an appellate decision ‘under sub- 
section (1) of S. 15 as against an order 
under sub-section (3) of S. 4 is revisable 
under sub-section (2) of S. 15 of the 
Regulation. 

6. Sub-section (1) of S. 4, it may 


be noted, of the Regulation provides for- 


the preparation and maintenance of re- 
cord of rights for every village. Under 
sub-section (2) thereof, the completion of 
the preparation of the record of rights 
referred to in sub-section (1) was requir- 
ed to be notified in the Jarida and pub- 
lished in such manner as the Government 
may direct. Under sub-section (3) of that 
section, any person affected by any entry 
in such record may within a period of 
two years from the date of the notifican 
. tion referred to in sub-section (2), apply 
for rectification of such entry such 
officer as the Government may empower 
in this behalf The officer so empowered 
in the instant case is the Tahsildar as 
provided for under Rule 14 of the Rules 
called The Hyderabad Record of Rights 
Rules, 1956 made by the Rajpramukh in 
exercise of the powers conferred by Sec- 
tion 18 of the Regulation. As the con- 
troversy centres round the interpretation 
of the provisions contained in sub-sec- 
tions (1) and (2) of S. 15 we shall read 
that section: 

“Appeals: 15 (1) Any person affected 
by an order made on an application for 
rectification under sub-section (3) of Sec- 
tion 4, or by an order made under sub- 
section (4) or an entry certified under sub- 
section (6) of S. 6 or by the division of 
a survey number into sub-divisions or the 
assessment of such sub-divisions under 
sub-sections (1) and (2) of S. 9 may, 
within a period of one month from the 
date of communications to the party of 
such order, certification, division or as- 
sessment, appeal to such officer as may be 
empowered by Government in this behalf 
and the decision of such officer on such 
appeal shall be 
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(2) The Taluqdar may of his own 
motion or on the application of a party 
call for and examine any records made 
under Section 4 or S. 6 and pass such 
orders as he may think fit; 

Provided that no order which would 
adversely affect any person shall be 
passed except after hearing that person.” 

7. The Deputy Collector was con- 
stituted under Rule 17 as the appellate 
authority to hear and dispose of the ap- 
peals from the orders passed by the 
Tahsildar under the rules. As per R. 18, 
the Collector of the District also was 
constituted as an appellate authority from 
orders passed under Rule 5 made by the 
Deputy Collector. ‘The Taluqdar or the 
District Collector was the authority who 
has been given the power under sub- 
section (2) of S. 15 of the Regulation to 
call for and examine any records made 
under Section 4 or S. 6 and pass such 
orders as he may think fit. 

8. It is contended on behalf of the 
respondents that a person who availed 
himself of the remedy of appeal under 
sub-section (1) of S. 15 of the Regula- 
tion as against an order under sub-sec- 
tion (3) of S. 4 is precluded from further 
availing himself of the remedy by way 
of revision under sub-section (2) of S. 15 
of the Regulation. It is the tenability 
or the maintainability of this contention 
that is to be examined. It may not be 
out of place to describe the nature or the 
kind of the jurisdiction contemplated 
under sub-section (2) of S, 15 of the re- 
gulation as a revisory one. Under sub- 
section (1) of S. 15, orders made under 
sub-section (3) of S. 4 and under sub- 
section (4) of S. 6, certification under 
sub-section (6) of S. 6, division or assess- 
ment under sub-sections (1) and (2) of 
S. 9 are rendered specifically appealable 
with finality being secured to such ap- 
peals. But, under sub-section (2) of the 
said S. 15 the Taluqdar’s power of revi- 
sion is confined only to the records made 
under Section 4 or S. 6 but not to other 
matters. We have already noticed that 
sub-section (1) of S. 4 provides for the 
preparation and maintenance of Record 
of Rights for every village. Under sub- 
section (3) of the aforesaid section, any 
person affected by any entry in such re- 
cords was given the right to apply for 


. rectification of such entry to the Tahsil- 


dar and an order made on an application 
for rectification under sub-section (3) of 
S. 4 was rendered appealable under sub- 
section (1) of S. 15. The Taluqdar or the 
District Collector under sub-section (2) of 
S. 15 has been given power either-of his 
own motion or on the application of a 
party to call for and examine any records 
made under Section 4 or S. 6 and to pass 
such orders as he may think fit. There 
is nothing in the language employed in 
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the aforesaid sub-section (2) of 5S. 15 
limiting its operation, so far as the facts 
of the present case are concerned, only 
to a case where a person though affected 
by an order passed urider sub-section (3) 
of S. 4 did not choose for whatever reason 
to be, to avail himself of the remedy by 
way of an appeal under sub-section (1) 
of S. 15. On the other hand it speaks 
about the records made under Section 4. 
The records, it speaks about under Sec- 
tion 4, are the records of rights required 
to be prepared and maintained under 
Section 4 with a provision initially to 
have the entries therein corrected under 
sub-section (3) of S. 4 at the instance of 
a person affected, with a further right 
of appeal being given under sub-sec. (1) 
of S. 15 to a person affected by the deci- 
gion rendered under sub-section (3) of 

; The records made under S. 4 con- 
tinue to retain with it the characteristic 
features, it is statutorily endowed with 
irrespective of the orders that may be 
passed at the first instance, under sub- 
section (3) of S. 4 and thereafter in appeal 
under sub-section (1) of S. 15 and, as 
such. it cannot be said that a person 
who availed himself of the appellate re- 
medy under sub-section (1) of S. 15 as 
against a decision under sub-section (3) 
of 5. 4 can render the concept of the re- 
cords any the less the records made under 
that. section, so as to disable either the 
person concerned to invoke the revisory 
Jurisdiction under sub-section (2) of Sec- 
tion 15 or, for that matter to disable the 
authority concerned therein to entertain, 
of his own motion or on an application 
of a party, and examine such records 
made under Section 4 and to pass ap- 
propriate orders. 

3. To read sub-section (2) of S. 15 
in the way in which it was read by our 
learned brother is to read something 
which is not there. The only condition 
precedent for the assumption of the juris- 
diction under sub-section (2) of S. 15 is 
that there should be record made under 
Section 4 for being called for the pur- 


pose of being examined by the Taluqdar. 


in order to pass such orders as he may 
think fit. That sub-section does not say 
that whenever any person chose to avail 
himself of the remedy under sub-sec. (1) 
of S. 15 as against a decision rendered in 
sub-section (3) of S. 4 he will not be com- 
petent to file an application under sub- 
section (2) nor is there anything in the 
said sub-section (2), as has already been 
observed, to limit or confine the jurisdic- 
tlon of the authority concerned therein 
only to a case where the remedy of ap- 
peal with respect to records under Sec- 
tion 4 though provided for under sub- 
section (1) of S. 15 is found unavailed of. 

10. We are of the opinion, under 
hose circumstances, that the Joint Col- 
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lector who rejected the application of the 
appellant herein filed under sub-sec. (2} 
of S. 15, refused to exercise the jurisdic- 
tion vested in him. 

ii. We allow the appeal and set 
aside the decisions of our learned brother 
and direct the Joint Collector herein to 
take up the revision petition filed by tha 
appellant herein before him and dispose 
of the same according to law. 

12. The writ appeal is allowed 
but, in the circumstances there shall be 


no costs. 
Appeal] allowed. 


AIR 1972 ANDHRA PRADESH 46 
(V 59 C 6) 
OBUL REDDI AND 
VENKATESWARA RAO, JJ. 

The Special Officer, Municipal Core 
poration of Hyderabad, Appellant v. 
Mohd. Nooruddin and others, Respond- 
ents. i 

A. A. O. No. 139 of 1971 and C. M, 
P. No. 2249 of 1971, D/- 26-7-1971, against 
order of 3rd Addl. Chief Judge, City Civil 
Court, Hyderabad, D/- 5-4-1971. 

(A) Civil P. C. (1908), S. 151 — Issue 
of temporary injunction — In circum- 
stances not covered by O. 39 Court can 
issue injunction in exercise of its in- 
herent powers. AIR 1962 SC 527, Follow- 


(Para 3) 
(B) Civil P. C. (1908), O. 39, R. 3 — 
Ex parte injunction — Where a suit 


against a Corporation is filed for recovery 
of possession of land and in the alterna- 
tive for compensation but there is no evi- 
dence to show that there is any danger 
of the Corporation going into liquidation 
or the plaintiff being left without any 
remedy for recovering the amount claim- 
ed by executing a decree in the event 
of his obtaining a decree against the Cor- 
poration, the order granting injunction 
without notice to the Corporation is Liable 
to be set aside. (Para 3) 

The fact that the Corporation has 
published a deficit budget or that there 
are other projects to be executed by the 
Corporation is not a ground for holding 
that the interests of the plaintiff are in 
jeopardy and that any decree that might 
be obtained by him might remain only 
as a waste paper, (Para 3} 
Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 527 (V 49)= 

1962 Supp (1) SCR 450, Manohar 
Lal v. Hiralal 
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M. Ramamohan Rao, for Appellant in 

A. A. O. No. 139 of 1971 and for Respond- 
ent No. 1 in Q. M. P. No. 2249 of 1971. 

Jalil Ahmed and Mohd. Mukarra- 

muddin (for No. 1) in A. A. O. No. 139 of 
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1971 and (for No. 2) in C. M, P. No, 2249 
of 1971, for Respondents. 

M. Narasiah, for Respondents Nos. 2 
to 7 in A. A. O. No, 139 of 1971 and Peti- 
tioners in C. M. P. No. 2249 of 1971. 

A. Venkataiah, for Respondent No. 8 
in A. A. O. No. 139 of 1971. 

S. M. Hasan, (for Nos. 9 to 14) in 


A. A. O. No. 139 of 1971 and (for Nos. 3 


to 9) in C. M. P. No, 2249 of 1971, for 
Respondents. 

OBUL REDDI, J.:— This miscel- 
laneous appeal is directed against an order 
of the DI Additional Chief Judge, City 
Civil Court, Hyderabad, in I. A. No. 17/71 
in O. P. No. 164/71 granting an ex parte 
ad interim injunction as prayed for by 
the plaintiffs, respondents 1 to 7. The 
relevant facts leading to the filing of this 
miscellaneous appeal are these:— 


Respondents 1 to 7 filed a petition, 
O. P. 164/71 for permission to sue the 
appellant, the Special Officer of the Muni- 
cipal Corporation of Hyderabad, in forma 
pauperis for recovery of possession of 
Acs. 5-35 guntas and mesne profits of 
Rs. 85,668 and alternatively for damages 
of Rs. 20,41,754/- towards ‘land compensa- 
tion’ Along with this petition they filed 
an application, I. A. 17/71 under Sec- 
tions 151 and 94 read with O. 39, R. 1, 
Civil P. C. and Section 37 of the Specific 
Relief Act seeking a temporary injunc- 
tion directing the respondent (appellant) 
and his agents to deposit a sum of Rupees 
7,56,619/- said to be the amount admitted 
by the Corporation as being due to the 
plaintiffs, pending disposal of the suit, 
The learned Judge without notice to the 
appellant made an ad interim injunction 
directing the appellant to deposit a sum 
of Rs. 756,619). immediately on receipt 
of the order, into court. It is the case 
of the appellant that he never agreed to 
pay Rs. 7,56,619/- to the plaintiff and that 
the application of the plaintiffs does not 
at all disclose circumstances for directing 
the appellant to deposit the said sum 
into court even before the respondents 
Nos. 1 to 7 were permitted to sue in 
forma pauperis. 

The facts stated in the main O. P. 
and the application of respondents 1 to 7 
are to the effect that the defendant (ap- 
pellant) had illegally occupied the suit 
land in 1964 without initiating proceed- 
ings under the Land Acquisition Act and 
that the corporation has already con- 
structed several multi-storeyed buildings 
and some more are under construction 
and that the Government suggested to 
the Corporation to pay compensation to 
respondents 1 to 7 at Rs. 18/- per Sq. yd. 
together with interest at 4 per cent. there- 
on and the usual solatium of 15 per cent., 
which total up to Rs. 7,56,619/- and that 
notwithstanding the recommendation 
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made by the Government the appellant 
had not chosen to pay the amount to res- 
pondents 1 to 7 and therefore they had 
no option but to fle a suit in the lower 
court asking for the relief of possession 
and in the alternative compensation as 
stated above. Another ground urged in 
the petition is that the appellant in collu- 
sion with some others is evading payment 
of the amount and ing the sum pay- 
able to respondents 1 to 7 for some pro- 
jects and that if an injunction is not 
granted in their favour, it might result 
in total loss to them in view of the un- 
sound financial position of the Corpora- 
tion. It is their case that the appellant 
is trying to transfer or spend the amount 
payable to respondents 1 to 7 with the 
deliberate intention of defeating the rights 
of respondents 1 to 7. In short their 
case is that it would result in irreparable 
loss and great hardship if a temporary 
injunction is not granted as prayed for 
by them. 
The learned Judge without notice to the 
appellant made the following order: 
“Heard. Prima facie this is a case 
for the petitioner whose rights appear to 
have been recognised by the respondent; 
only dispute appears to be in the fixa- 
tion of rate which the respondent had to 
do with negotiation. It is represented 
that negotiations have broken down as 
the respondent stipulates to pay at the 
rate of Rs. 18/- to which the petitioners 
claim as low. Their claim is Rs. 50/- per 
Sq. Yard. The matter of valuation has 
to be agitated in the regular suit. Under 
the cir ces when the petitioner 
apprehends that injury will be caused if 
the amount is allowed to remain with the 
respondent subject to the decision of the 
court in O. P. 164/71, the interests of 
justice in my opinion also requires that 
a mandatory injunction be issued to the 
respondent to send the amount of Rupees 
7,56,619/- assessed as value for the suit 
property to the Court immediately. Notice 
to the respondent calling as to why the 
order be not made absolute call on 19-4 
1971.” 
The Office of the Corporation seems to 
have received the order on 6-4-1971 and 
without complying with the direction to 
deposit the amount, the present miscel- 
laneous appeal was preferred in this 
court. In the affidavit of the Special Ofi- 
cer opposing the Ad Interim injunction 
it is stated by him that the allegation 
of the respondents R-1 to R-7 that they 
will be unable to recover the amount if 
they succeed în the suit is absolutely 
baseless and there is also no basis for the 
allegation that the Corporation was 


g into losses and would be unable 
‘to satisfy the decree in the event of a 
decree being passed in favour of respond- 
In short it is the case of 


ents 1 to 7, 
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the appellant that the balance of con- 
venience îs not in favour of respondents 
1 to 7, that no Prima Facile case has been 
made out by them and that the Municipal 
Corporation has sufficient means to satisfy 
the decree in the event of the respondents 
‘obtaining a decree against it, and that 
there are no compelling grounds for 
granting Ad Interim Injunction without 
notice to it. 

2. Subsequent to the filling of this 
appeal respondents 8 to 14 have been per- 
mitted to come on record by this Court 
on a anpren uon. C. M. P. No. 1361/71 
filed by them, as they claim to be en- 
titled to As. 13-09 Ps. share in the pro- 
perty as against the share of respondents 
1 to 7, which, according to them, is goly 
As. 02-03 ps. We are not concerned in 
this appeal as to whether respondents 8 
to 14 are entitled to As. 13-09 Ps. share 
or whether they have any interest at all, 
as we are only concerned with the ques- 
tion whether there were grounds for 
granting Ad Interim injunction against the 
defendant corporation directing it -to 
deposit the sum of Rs, 7,56, oig- im- 
mediately into Court. 


3. To appreciate the question in- 
volved it is necessary to note the relevant 
provisions of order 39, Civil P. C. 

“39 (1) Where in any suit it is proved 
by affidavit or otherwise,— 

(a) aoe any property in dispute, in 
a sult is in danger of. being wasted, 
damaged or alienated by any party to the 
suit, or wrongfully sold in execution of a 
decree, or 

(b) that the defendant threatens, or 
intends to remove or dispose of his pro- 
perty with a view to defraud his credi- 
tors, the Court may by order grant a 
temporary injunction to restrain such act, 
or make such other order for the purpose 
ef staying and preventing the wasting, 
damaging, alienation, sale, removal or 
disposition of the property as the Court 
thinks fit, until the disposal of the suit 
‘or until further orders, 

(3) The Court shall, in all cases, ex- 
cept where it appears that the object of 
granting the injunction would be defeat- 
ed by the delay, before granting an in- 
junction, direct notice of the application 
for the same to be given to the opposite 
party. 


(10) Where the subject-matter of a 
sult is money or same other thing capable 
of delivery, and any party thereto admits 
that he holds such money or other thing 
as a trustee for another party, or that it 
belongs or is due to another party, the 
Court may order the same to be deposit- 
ed in Court or delivered to such last 


mamed party. with or without security, 


subject to the further direction of the 
Court.” 
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There could be no dispute that the Court 
is entitled to issue a temporary injunc~- 
tion in exercise of its inherent powers on 
the basis of circumstances not covered by 


v. Seth Hiralal, ATR 1962 SC 527. 
circumstances placed in this case, as may 
be seen from the plaint and the affidavit 


filed by respondents 1 to 7, are that the 


finances of the Corporation are not sound 
as it is having a deficit budget and that 
it intends to divert the amount payable 
in the event of a decree being obtained 
by respondents 1 to 7 for certain. pro- 
jects which it proposes to undertake. In 
other words, respondents 1 to 7 have ex- 
pressed an apprehension that in the event 
of their succeeding in the suit, they may 
not be in a position to realise the amount 
decreed by the Court, in which event the 
very object of the suit brought by them 
would be defeated. If there is any ‘rea~ 
sonable apprehension’ that the eines oe 
Corporation, ‘a statutory body’ in the 
event of respondents 1 to 7 succeeding in 
their suit, will not be in a position to 
satisfy the decree, or it will be impos- 
sible for the decree-holder to realise any 
monies from the Corporation, then, of 
course, there will be justification for 
making an injunction of the kind made 
by the lower Court. 


The Court no doubt has discretionary 
power to issue an ex parte mandatory 
injunction but great care has to be taken 
before exercising that discretion. Dis- 
cretion has to be exercised on sound judi- 


cial principles. What has to be judged] 


while granting an ex parte injunction is 
whether there is some imminent danger 
to the property or if such a relief is not 
granted whether it will expose the suitor 
to irreparable injury, in other words 
defeat the very purpose for which the 
action has been brought. Rule 3 of 
Order 39, Civil P. C. makes it clear that 
it is only in cases where it appears to 
the Court that the object of granting an 
injunction would be defeated by delay 
that a notice to the opposite party is dis- 
pensed with. The order of the Court be- 
low does not disclose that there is any 
danger of the Corporation going into 
liquidation or the respondents would be 
left without any remedy for recovering 
the amount claimed by executing a 
decree in the event of their obtaining a 
decree against the Corporation. The fact 
that the Corporation has published a 
deficit budget or that there are other pro- 
jects to be executed by the Corporation 
is not a ground for holding that the in- 
terests of respondents 1 to 7 are in jeo- 
pardy and that any decree that might be 
obtained by them might remain only as 
a waste paper or a scrap of paper. 

We do not find from the allegations 
made in the plaint as well as the affidavit 
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filed by respondents 1 to 7 in support 
of their application do not show any com~ 
pelling circumstances which require the 
Court to grant an ad interim injunction, 
When the oppi ramion which respondents 
1 to 7 expressed in their affidavit, is ab- 
solutely unfounded, it cannot be said that 
they will be exposed to the danger of 
not being able to realise the amount due 
to them in the event of their success in 
the suit. Further, nowhere do we get in 
the plaint that the Corporation is in pos~ 
session of the property, where buildings 
have come up, as a trustee of respondents 
1 to 7. Neither respondents 1 to 7 have 
~ made out a prima facie case, nor the 
balance of convenience ig in their favour, 
There is no reason why the monies of 
the Corporation should be locked up in 
a Court when they could be profitably 
utilised by the Fea dane for public 
purposes. There is 
for any sort of apprehension in the minds 
of respondents 1 to 7 that they will not 
be in a position to see the fruits of the 
decree in the event of their success in 
the suit. We therefore, have no hesita- 
tion in setting aside the order under ap- 
peal and allowing the appeal. Appeal is 
allowed, but in the circumstances of the 
ease there will be no order as to costs. 

C. M. P. No. 2249 of 1971. 

4. This Court has permitted res- 
pondents 8 to 14 to come on record as 
their application was not opposed by the 
appellant and because of the reason 
that they claimed that they are entitled to 
As. 13-09 ps. share in the disputed. proper- 
ty. In the circumstances we see no reason 
for revoking that order simply for reason 
that, that order was passed without notice 
to respondents 1 to 7, Petition is there- 
fore dismissed, i 

„Appeal allowed and 
Petition dismissed. 
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(Vv 59 Cc 7) 
GOPAL RAO EKBOTE AND 
LAKSHMAIAH, JJ. 
Chaganlal Vijayawargiya, Petitioner 
v. Astor Quisth and another, Respondents, 


Civil Revn. Petn. Nos. 1901 to 1904 
ef 1970, D/- 6-4-1971, to revise order of 
Chief J udge, City Civil Court, Hyderabad, 
D/- 10-11-1970. 

(A) Civil P. C. (1908), O. 1, R. 10 — 
The provisions of R. 10 apply to the pro- 
ceedings under the Guardians and Wards 

Act (1890) — (X-Ref:— Guardians and 
` Wards Act (1890), S. 10). (1967) 2 Andh 
WR 479 & AIR 1968 Andh Pra 353 (FB) 
& (1966) 2 Andh WR 245, Followed. 

(Para 7) 
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absolutely no cause - 
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There is no provision in the Guardians 
and Wards Act or the rules made there- 
under on the lines of Order 1, Rule 10, 
Civil P.. C. under which provision neces- 
sary or proper parties co be impleaded 
in the proceedings. Hence provisions of 
O. 1, R. 10 are applicable to the proceed- 
ings under the Act. (Para 7) 

(B) Guardians and Wards Act (1890), 
Proceedings for appointment of 
minor’s guardian — A person who bona 
fide wants himself to be appointed as 
guardian or seeks custody of the child for . 
bringing up is a proper party to be im- 
pleaded in the proceedings — (X-Ref:— 
Words and Phrases — “Person interest- 
ed”) — (X-Ref:— Section 8). AIR 1958 
SC 886, Foll. (Para 18) 

The term ‘persons interested’ has no 
definite meaning and is not a word of 
art, Whether a particular person is in- 
terested or not has to be seen in the con- 
text of the nature of the proceedings and 
the consequences which any order passed 
fn proceedings for appointment of guar- 
dian is likely to produce. It is not neces- 
sary that in order to be a person inter- 
ested he or she must be related to the 
minor. (Para 18) 

Held, in a proceeding initiated on ap- 
plications under Section 8 (a) by forei- 
gners for adopting minor girls and for 
being appointed as the Sec- 
retary of a responsible social and cultu- 
ral organisation such as Arya Prathinidhi 
Sabha who is running several homes to 
bring up deserted children or orphans 
and who bona fide desires to oppose the 
application and-offers himself to be ap- 
pointed as guardian or bona fides seeks the 
custody of the child for the purpose of 
bringing her up in the Indian traditional 
manner, can be said to be a person in- 
terested in the welfare of the minor. 


Cases Referred: Chronological Paras 
(1968) ATR 1968 Andh Pra 353 
(V 55) = (1968) 2 Andh WR 246 
(FB), Radha Bai v. B. Chinnayya 7 
(1967) 1967-2 Andh WR 479 = 
a 2 Andh LT 355, G. Satya- 
v. Satyanarayana Murthy 7 
(1966) o66-2° Andh WR 245 = ILR 
(1968) Andh Pra 706, T. Venkatesan 
v. A. Krishnaiah 
(1958) AIR 1958 SC 886 (V 45)= 
1959 SCR 1111, Razia Begum v. 
Anwar Begum 13 
A. Lakshminarayana, for Petitioner, 
In all Petitions; M. Rama Mohan Rao, 
for Respondents in all Petitions. 
GOPAL RAO EKBOTE, J.:— These 
are the revision petitions filed against the 
order of the Chief Judge, City Civil 
Court, Hyderabad made in I. A. Nos. 1888 
to 1891 of 1970 in O. P. Nos. 291, 292, 
ao 298 of 1970 on ith November, 
70. 
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2. The material facts are that the 
respondents herein made applications to 
the Chief Judge, City Civil Court, 
Hyderabad under Section 10 of the Guar- 
dians and Wards Act, 1890 (hereinafter 
called the Act) for appointing them as 
guardians alleging inter alia that after 
the custody of the children is piven to 
them as guardians, they intend to adopt 
the children and act as foster parents. 

3. After the petitions were filed, it 
was published in The Hindu, calling for 
objections, if any, from persons interest- 
ed in the children. 

4. The petitioner who is the Sec- 
retary, Arya Prathinidhi Sabha, Hydera- 
bad filed applications I. A. Nos. 1888 to 
1891 of 1970 requesting the Court to im- 
plead him as a party to the petitions. He 
alleged that the Arya Prathinidhi Sabha 
runs regular homes for deserted children 
or for children who are either orphans 
or not claimed by parents). The Sabha 
bring them up in the regular Indian 
traditions. The petitioner also offered to 
‘take care of the children and bring them 
up and he showed his willingness to pro- 
duce the children before the Court as and 
when required. He also opposed the ap- 
Pointment of the respondents as the 
guardians mainly on the ground that they 
are foreigners and are not amenable to 
the control of the court. 

5. No counter was filed by the Tes- 
pondents in spite of notices served upon 
them. Their advocate, however opposed 
the petition during the course of the argu- 
- ments. 

6. The learned Chief Judge re- 
jected the petition wholly on the ground 
that the petitioner is not a necessary and 
proper party to be impleaded as he has 
no locus standi. It is this view that is 
now assailed in these revision petitions. 


7. Now, it is not in doubt that 
the proceedings before the District Court 
as defined in the Act are governed by 
the provisions of the Code of Civil Pro- 
cedure subject, of course, to the provi- 
sions specifically made by the Act or the 
rules made thereunder. Admittedly, 
there is no provision in the Act or the 












In the absence of any such provision, it 
can hardly be doubted that the provisions 
of Order 1, Rule 10 would. be attracted 
to the proceedings under the Act. That 
this is so is seen from the following 
decisions: G. Satyanarayana v. Satya- 
narayana Murthy, (1967-2 Andh WR 479); 
Radha Bai v. B. Chinnayya, (AIR 1968 
Andh -Pra 353) and T. Venkatesan v, A. 
ishnaiah, (1966-2 Andh WR 245). 

8. Let us then examine whether 
the petitioner is a necessary or proper 
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party to the proceedings under the Act. 
It was a common ground that the peti- 
tioner is not a necessary party to the 
proceedings. The arguments centered 
round the question as to whether he can 
be said to be a proper party. 


9. Now under Section 8 of the 
Act, an order shall not be made under 
Section 7 except on the application of the 
person desirous of being or claiming to 
be the guardian of the minor. Admitted- 
ly, the respondents have filed their main 
applications for the appointment as guar- 
dians on the basis of this provision. The 
applications were filed under Section 10 
of the Act. Section 11 prescribes the 
procedure on admission of application. It 
enjoins that if the court is satisfied that 
there is ground for proceeding on the 
application, it shall fix a day for the 
hearing thereof and cause notice of vhe 
application and of the date fixed for the 
hearing. Such a notice shall be served 
in the manner directed in the Code cf 
Civil Procedure, firstly, on the parents 
of the minors, secondly on the person, 
if any, named in the petition as having 
the custody or possession of the person 
of the minor, thirdly on the person pro- 
posed in the application to be appointed 
or declared guardian unless that person 
is himself the applicant and finally on 
any other person to whom, in the opinion 
of the Court, special notice of the appli- 
cation should be given. 

10. Such a notice shall be posted 
on some conspicuous part of the court 
house and of the residence of the minor 
and shall be otherwise published in such 
manner as the Court, subject to any rules 
made by the High Court under this Act, 
thinks fit. 


11. Under the rules made by the 
High Court. the notice can be published 
in a newspaper. It is in pursuance of 
that provision that such a notice was 
published in the Hindu daily calling for 
the objections from the interested per- 
sons, 

12. It is only after the said notice 
was thus published that the petitioner 
filed the applications to implead him as 
a party. The contents of the applica- 
tions reveal that he is not only interested 
in opposing the petition mainly on the 
fround that the respondents being forei- 
gners are not amenable to the control 
of the court for appointing them as guar— 
dians and therefore they cannot be ap- 
pointed as guardians, but he is also claim- 
ing himself to be appointed either as a 
guardian or is seeking the custody of the 
children with a view to bring them up - 
in the Indian traditional manners. 


13. The question, in these circum- 
stances, is whether the petitioner can be 
said to be a proper party in the proceed- 
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ings instituted by the respondent. In 
Razia Begum v. Anwar Begum, (AIR 
1958 SC 886 at p. 895) it was held that 
the question of addition of parties under 
Rule 10 of Order 1 of Civil P. C. 
is generally not one of initial jurisdiction 
of the Court, but of a judicial discretion 
which has to be exercised in view of all 
the facts and circumstances of a parti- 
cular case. The Supreme Court further 
laid down that; 

‘Where the subject-matter of a liti- 
gation is a declaration as regards status 
or a legal character, the rule of present 
or direct interest may be relaxed in a 
suitable case where the court is of the 
opinion that by adding that party. it 
would be in a better position effectually 
and completely to adjudicate upon the 
controversy.” 

14. Rule 10 of Order 1, Civil P, C. 
also enjoins that the court may order 
that the name of any party may be added 
if in the opinion of the court his presence 
before the court may be necessary in 
order to enable the court effectually and 
completely to adjudicate upon and settle 
all the questions involved in the suit or 
proceedings. 

15. It is also relevant to note that 
under Section 17 of the Act in appoint- 
ing or declaring the guardian of a minor, 
the Court, subject to the provisions of 
that section, shall be guided by what, con- 
sistently with the law to which the minor 
is subject, appears in the circumstances 
to be for the welfare of the minor. And 
while considering the welfare of the 
minor, the court must have due regard 
to the age, sex and religion of the minor, 
the character and capacity of the propos- 
ed guardian and his nearness of kin to 
the minor and other things mentioned in 
that section. Section 7 under which an 
order as to guardianship is made directs 
that where the court is satisfied that it 
is for the welfare of a minor that an 
order shall be made, then, according to 
that section, an order will be made. 
What is manifest in such cases is that 
the predominant consideration is the wel- 


fare of the minor. In order to ef- 
fectually consider the welfare of a 
minor. it becomes necessary not only 


to have regard to the factors speci- 
fically mentioned in Section 17 but atten- 
tion will have to be paid to several other 
relevant factors. The obligation of the 
Court to carefully consider the welfare 
of the minor enhances in a case where 
it is found that the minor is a girl of a 
very tender age and is although not an 
orphan but is a desetted child and her 
perents are not known. 


16. It is also to be remembered 
that Section 39 of the Act empowers the 
Court to remove the guardian appointed 
by it for grounds mentioned therein 
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which includes a ground that the ap- 
pointed guardian has ceased to reside 
within the local limits of the jurisdiction 
of the Court. The guardian also may 
resign. The authority of the guardian 
may cease under Section 41 and S. 43 
empowers the court on the application of 
any person interested or of its own motion 
to make an order regulating the conduct 
or proceedings of any guardian appoint- 
ed or declared by the Court. 

17. What emerges from the above 
said provisions is that the proceeding of 
appointment of guardian is a very deli- 
cate proceeding and any order made in 
such proceeding is likely to affect one 
way or the other the future of the child. 
And it is only from that point of view 
that the Court is clothed with good deal 
of powers on one hand and is enjoined 
on the other to be careful in conducting 
the ¿proceedings and in passing the final 
order. It is also manifest that the court 
under S. 11 (a) (iv) in order to discharge 
the said obligation effectually can issue 
notice to-any: other person to whom, in 
its opinion, special notice of the applica- 
tion should be given. Persons interested 
in the minor are allowed to file applica- 
tions for the purpose of regulating the 
conduct of the proceedings or obtain 


specific orders regarding the minor. 


18. Now, the term ‘persons in- 
terested’ has no definite meaning and is 
not a word of art. Whether a particular 
person is interested or not has to be seen 
in the context of the nature of the pro- 
ceedings and the consequences which any 
order passed in such proceedings is likely 
to produce. It is not necessary that in 
order to be a person interested he or she 
must be related to the minor. If the 
petitioner makes out satisfactorily that 
he is a person who is interested in the 
welfare of the child, the Court should not 
ordinarily hesitate and allow him to go 
on record as a party. so that he will 
render useful assistance to the Court in 
properly discharging this very heavy obli- 
gation which the Act placed on the Court. 


- And, as seen from the above said Supreme 


Court decision, in such cases the rigid 
rules which are ordinarily followed in 
ordinary litigation have necessarily to be 
relaxed. And we fail to see why a per- 
son, who bona fide comes to the court 
with a view either to oppose the applica- 
tion made by the respondents or along 
with it wants himself to be appointed as 
guardian or seeks custody of the child 
for the purpose of bringing the girl up, 
cannot be called as a person interested 
in the minor. 

19. If the facts of the present case 
are examined in the background of what 
is said above, it will be clear that the 
petitioner, who is the Secretary of a res- 
ponsible social and cultural organisation 
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such as Arya Prathinidhi Sabha and who 
bona fide desires to oppose the applica~ 
tion on the ground mentioned above as 
well as offers himself to be appointed as 
guardian or bona fide seeks the custody 
of the ‘child for the purpose of bringing 
her up in the Indian traditional manner, 
can be said to be a person interested In 
the welfare of the minor. If it is re- 
membered that the minor in question is 
a girl and if it is kept in view that the 
petitioner is running several homes to 
bring up such deserted children or 
orphans, then we fail to see why he 
should not be taken as a person interest- 
ed in the welfare of the children. The 
respondents are neither related to the 
children nor they have any other interest 
except the interest of adopting the chil- 
dren. They are not citizens of India. 
They have applied only under Sec. 8 (a) 
of the Act as they are persons desirous 
of being appointed as the guardian. If 
they can apply for the appointment of 
guardian, the Secretary, Arya Prathi- 
nidhi Sabha can also show his. desire to 
be appointed as or in any case 
he is interested in opposing the applica- 
tion filed by the respondents, 

20. In these circumstances, we are 
satisfied that the petitioner is a person 
interested in the welfare of the minor 
and his presence, in our opinion, is neces~ 
sary for the complete and effectual adju- 
dication of the various issues which will 
be involved in the proceedings now pend- 
SA before the Chief Judge, City Civil 


21. We would therefore allow all 


i 


the revision petitions and set aside the- 


orders of the learned Chief Judge qa 
petitioner will be made a party to th 
proceedings and the case will be decided 
in accordance with law. In the circum- 
stances, however, there will be no order 
as to costs in all the petitions. 

Petitions allowed. 


AIR 1972 ANDHRA PRADESH 52 | 
(V 59 C 8) 
A. D. V. REDDY, J. 

Garlapatl Tulasamma, Petitioner v. 
Garlapati Lakshminarasamma and an- 
other, Respondents. 

Civil Revn. Petn. No. 1110 of 1970, 
D/- 9-3-1971, to revise order of Addl. 
Dist. J. Krishna at Machilipatnam, D/- 
30-6-1970. 

(A) Civil P. C. (1908), O. 33, R. 9 — 
Dispaupering — The Court can dispauper 
the legal representative of the deceased 
plaintiff when the heir brought on record 
is found to have sufficient means to pay 
the court-fees. (Para 4) 


KO/KO/F478/71/YPP/SSG 








.M. 


A.I. R. 

(B) Civil P. C. (1908), O. 33, R. 9 — 
Dispaupering — Right to file revision. — 
(X-Ref:— Section 115). 

A defendant in a pauper sult can 
also file an application for piepaupe soe 
the plaintiff and it cannot be said 
the State alone which has an Feng ia 
the court~fees, can file such application. 
Hence, there can be no bar to the defend- 
ant also filing a revision petition. 


Cases Referred: Chronological . Paras 
(1961) AIR 1961 Mad 71 (V 48)= 
1960-2 Mad LJ 313, Kalimuthu - 
v. Govindaswami 4 
(1958) 1958-2 Mad LJ 93 = 1958 å 
Mad WN 351, Chinnamani Nadar 
v. Devaginubai Rajan 4 
(1931) AIR 1931 Mad 324 (V 18)= Oo 
33 Mad LW 446, Arumuga v ; 
Subramania 2 
(1925) ATR 1925 Mad 819 (V 12)= 
21 Mad LW 550, In re Radha- 
krishna Z 
T. Veerabhadrayya, for Petitioner; 
Jagannadha Rao and M. Krishna 
Mohan Rao, for Respondent No, 1, 

ORDER:— The point that -arises for 
consideration in this petition fs whether 
in a suit which is allowed to be filed in 
forma pauperis, on the death of the 
plaintiff his legal representative can be 
dispaupered under Order 33, Rule 9, 
Civil P. C. on the ground that he or she 
has means ae ‘pay the court-fees. 

2. plaintiff in the suit O. S, 
No. Dia aa The file of Ist Additiona? 
Subordinate Judge, Vijayawada was 
allowed to file the suit in forma pauperis. 
As the suit was finally dismissed, he filed 
in appeal A. S. 98/61. During the pen- 
dency .of the appeal, as the plaintiff died, 
his wife was brought on record as his 
legal representative. The defendant then 
filed this pene L A. 628/69 under O. 33, 
R. 9, Civil P. C. to dispauper her on the 
ground that she has a house in Vijaya- 
wada worth Rs. 35,000/-. ‘The widow who 
has been added as ‘the legal representative 
of the deceased appellant. did not deny 
the same but contended that it is her 
Stridhana property and therefore this 
cannot be taken into consideration to dis- 
pauper her, that as her husband who 
was the plaintiff had left no property 
and that she must be allowed to continue 
the appeal as a pauper. The Subordinate 
Judge accepted the contentions of the ap- 
pellant and dismissed the petition. Hence 
this petition to revise that order. 

Order 33, Rule 9 (b) Civil P. C 
reads as follows:— 

“Rule 9. The Court may, on the ap- 
plication of the defendant, or of the Gov- 
ernment Pleader, of which seven days’ 
clear notice in writing has been given 
to the plaintiff, order the plaintiff to be 
dispaupered: 
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(a) x x x x 
(b) if if appears that his means are 


such that he ought not to continue to 
sue as a pauper; or 

(c) x x x x 

The plaintiff or the appellant can be 
dispaupered if it appears at any time 
during the pendency of the litigation that 
bis means are such that he ought not to 
continue to sue as a pauper. In In Re 
Ra Iyer, AIR 1925 Mad 819 
where the plaintiff had filed an applica- 
tion to be allowed to sue in forma pau- 
peris and during the pendency of the ap- 
plication he died and one Radhakrishna 
Tyer wanted to be brought on record as 
the petitioner and be allowed to sue in 
forma pauperis, having derived the right 
to sue from the plaintiff without alleging 
that he himself is a pauper it was held 
that the petitioner must pay the neces- 
sary court-fees unless he is en- 
titled to sue in forma pauperis before 
continuing the proceedings. In-Arumuga 
vy. Subramania, ATR 1931 Mad 324 where 
the pauper plaintiff died pendente lite and 
his heir who was added pendente lite as 
his legal representative was found to be 
possessed of sufficient means to pay the 


court-fees, it was held that the heir could. 
be dispaupered under O. 33, R. 9, Civil- 


P. C. It was further pointed out on the 
contention that an application to dis- 
pauper can only be filed against the par- 
ticular plaintiff, who is permitted to file 
the suit as a pauper and not against any- 
body who might take his place such as 
his legal representative or assignee, it was 
held that such a plea cannot be sustain- 
ed, for, under Section 146, Civil P. C, 
any application which can be made by 
or against a person can also be made by 
or against any person : 
and if it was open to the defendant to 
apply to dispauper the original plaintiff 
for proper reasons, it must also be open 
to him to apply to dispauper his legal 
representative claiming under him for 
imi reasons. 

3. The object of Order 33 is to 
see that even a pauper has recourse to 
Courts of law for the adjudication of the 
disputes and he is exempted from paying 
the court-fee prescribed. Ordinarily, any- 
one suing in a Civil Court must pay 
court-fee prescribed by law for the plaint 
and subsequent proceedings in the suit. 
The pauper is absolved of this obligation 
on account of the fact that he is not pos- 
sessed of any means. But at any time if 
he comes into possession of any means 
for filing the suit, he would not be en- 
titled to continue as a pauper and O. 33, 
R. 9, Civil P. C. provides for dispauper- 
ing him. In the present case, the plain- 
tiffs widow has come on record as the 
Legal Representative seeking to continue 
the proceeding as the heir in her per- 


el 


under him . 
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sonal capacity. As long as she has means 
to, pay, her position must be equated to 
that of the plaintif pauper who was 
allowed to sue in forma pauperis coming 
into possession of means to pay subse- 
quent to the original order. It is there- 
fore clear that the widow of the original 
plaintiff who seeks to continue the appeal 
as his heir and who is admittedly pos- 
sessed of means should be made to pay 
the court-fees in appeal, . 

4. It is however contended that as 
the first appellate court has held that the 
widow who is continuing the suit need 
not pay the court-fees it is the State 
which is primarily interested in ques- 
tioning the legality or correctness of the 
order granting leave to continue the suit 
in forma pauperis and not the defendant 
and therefore the order of ‘the Court 
need not be interfered with in revision. 
For this proposition the rulings in Chinna- 
meani Nadar v. Devaginubai Rajan, 1958~ 
2 Mad LJ 93 and Kalimuthu v. Govinda- 
swami, AIR 1961 Mad 71 are relied om 
In those decisions support was sought 
from prior decision under the Court-fees 
Act where they held that it is the State 
that is interested in court-fees and not 


‘the Defendant or Respondent in the case, 


We are now concerned with O. 33, R. 9 
which provides that an application for 
dispaupering can be filed either by the- 
State or by the Defendant himself. When 
the right of filing such an application is 
given to the defendant, the right to go 
in appeal or in revision cannot be denied 
to him. What has to be seen is whether 
the party wanting to continue the pro- 
ceedings in forma pauperis, is without 
any means and whether he or she has a 
right to continue the proceedings in forma 
pauperis. When once that is found that 
has to be given effect to and there dan 


‘be no bar to the defendant also filing a 


revision petition. The order of the lower 
Court is therefore set aside and the ap- 
pellant who came on record as the legal 
representative of the plaintiff is directed 
to pay the court-fee in appeal. The court 
below will give the appellant sufficient 
time for payment. 

The revision petition is there- 

Costs. 


fore allowed. No : 
`” Revision allowed, 
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U. Pappanna Sastri, Petitioner v. V. 
Naga Venkata Satyavati, Respondent. 

Civil Revn. Petn. No. 151 of 1969, 
D/- 20-1-1971, to revise order of Re- 
venue Divisional Officer, Cuddapah, D/- 
29-6-1968. - 
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Tenancy Laws — Andhra Tenancy 
Act (18 of 1958), S. 13 — Application for 
evicting the tenant — An owner of hold- 
ing who has granted a permanent lease 
in favour of a cultivating tenant as is 


understood by S. 3 of the Act, is a land- ` 


lord within the meaning of S. 2 (f) of 
the Act if he has reserved to himself 
right to evict the tenant for non-payment 
of rent, and he is entitled to evict that 
tenant under S. 13 — (X-Ref:— Andhra 
Tenancy Act (18 of 1958), S. 2 (f)). 
(1963) 2 Andh WR 32, Rel. on; (1969) 2 
Andh WR 359, Not followed. 
(Paras 6 and 7) 

Cases Referred: Chronological Paras 
(1969) 1969-2 Andh WR 359, 

Veeraswamy v, U. Papanna 

Sastrulu 2, 4, 8 
(1963) 1963-2 Andh WR 32 = (1963) 

1 Andh LT 386, K. Sesharatn- 

amma vV. A. Satyanarayana 3 5, 


G. Venkatarama Sastry, for Peti- 
tioner; B. Ramalingeswara Rao, for Res- 
pondent. 


ORDER:— This petition under Arti- 
cle 227 of the Constitution of India is 
directed against the order of the Revenue 
Divisional Officer, Gudivada in A. S. No. 
1 of 1968, reversing the order of the 
Tahsildar, Gudivada in I. A. in A. T. P. 
No. 17/67 and holding that the Tahsildar 
has no jurisdiction to try a petition for 
eviction filed against a permanent lessee 
on the ground of default in payment of 
rent. 


2. The petitioner herein filed the 
petition A. T. P. No. 17/67 for eviction 
of the respondent-tenant under Section 13 
of the Andhra Tenancy Act, hereinafter 


referred to as “the Act” alleging that he 


had committed default in payment of rent 
for four consecutive years. The tenant 
filed an I. A. before the Tahsildar con- 
tending that in as much as he is a per- 
manent lessee, the petitioner could not 
be deemed to be a “landlord” within 
the meaning of the Andhra Tenancy Act 
and therefore the Tahsildar had no juris- 
diction to entertain the petition. The 
Tahsildar, dismissed the petition on the 
ground that it is not advisable to decide 
the several issues arising in the case 
piecemeal. On appeal to the Revenue 
Divisional Officer by the tenant, he held, 
basing upon a judgment of a learned 
single Judge of this Court in Civil Revn. 
Petition. No. 247 of 1965 Etc., (since re- 
ported in G. Veeraswamy Ete. v. Uppara- 
dasta Papanna Sastrulu, (1969) 2 Andh 
WR 359) that a landlord who has grant- 
ed a permanent lease does not possess 
a right to determine the tenancy for 
default in payment of rent as the res- 
pondent has been granted a permanent 
lease, the petitioner has no right to main- 


A.LE 


tain a petition under Section 13 of the - 
ct. 


3. No doubt in this case the lease 
in favour of the respondent tenant is 
described as a permanent lease and evi- 
denced by a registered document. But 
one of the terms of the said lease is that 
in case of default in payment of rent for 
two consecutive years, the landlord shall 
have the right to evict the tenant. Sec- 
tion 2 (f of the Andhra Tenancy Act 
defines “landlord” as follows:— 

"2 (f):— Landlord means the owner of 
a holding or part thereof who is entitled 
to evict the cultivating tenant from such 
holding or part, and includes the heirs, 
assignee legal representatives of such 
lag or person deriving right through 


That the petitioner was the owner of the 
land and he had granted the permanent 
lease in favour of the respondent-tenant 
is admitted. In order to satisfy the 
definition of “landlord” under the Andhra 
Tenancy Act, the only other requirement 
to be satisfied is that the petitioner, who 
is the owner of the holding should be 
entitled to evict the cultivating tenant 
from such holding. The lease-deed as 
already: observed, clearly gives such a 
right to the landlord in the event of the 
lessee committing default in payment of 
rent for two consecutive years. A Bench 
of this Court in K. Sesharatnamma v. 
Akkineni Satyanarayana, (1963) 2 Andh 
WR 32 dealing with a case where 
the landlord who bed granted a per- 
manent lease and sought to evict the per- 
manent lessee would be deemed to be a 
landlord within the meaning of the Act, 
held as follows:—~ 


“It is seen from the Section 2 (f) that 
the essential ingredient of the definition 
‘landlord’ is the right to evict the culti- 
vating tenant. In order to avail himself 
of the right derived from Section 13, the 
lessor should be entitled to evict the culti- 
vating tenant. We have, therefore, to see 
whether under the permanent lease the 
lessor had reserved to himself the right 
to ene the lessee for non-payment of 
ren ae 


Having regard to the above principle 
Jaid down by the Bench of this court 
which is binding on me and having re- 
gard to the terms of the present per- 
manent lease granted by the’ petitioner 
in favour of the respondent. I have no 
option but to hold that the petitioner is a 
“landlord” within the meaning of the act 
and therefore, entitled to file a petition 
under Section 13 of the Act for eviction. 
Whether in fact there has been default 
or not is-a matter for enquiry by the 
Tahsildar. But as per the terms of the 
lease deed the petitioner is clearly en- 


titled to evict the respondent on proof 
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of default in payment of two consecutive 
years’ rent. 

4. Mr. Ramalingeswara Rao, 
learned counsel for the respondent tenant 
contended that the terms of a similar 
lease deed between the present petitioner 
and some other tenants were construed by 
my learned brother Chinnappa Reddi, J. 
in (1969) 2 Andh WR 359 and it was 
held:— 

“Ryots possessing permanent tenancy 
rights are not persons holding lands under 
such tenancy agreement and are there- 
fore not ‘cultivating tenants’ within the 
meaning of the Act. Landlords to be 
landlords within the meaning of the Act 
must possess the right to determine a 
tenancy on the expiration of the period 
of lease. A landlord who has granted a 
permanent lease does not possess such a 
right even if he has reserved to himself 
the right to determine the tenancy for 
default of payment of rent. Therefore 
the Andhra Tenancy Act does not apply 
to cases where tenants possess perma- 
nent tenancy rights even though the land- 
lord possesses a limited right to evict.” 

5. In the decision relied upon by 
the learned counsel it does not appear 
that the binding decision of the Division 
Bench of this court in (1963) 2 Andh WR 
32 was noticed. “Cultivating tenant” is 
defined in Section 2 (c) of the Andhra 
Tenancy Act as follows:— 


*2(c):— “Cultivating tenant” means a 
person who cultivates by his own labour 
or by: that of any other member of his 
family or by hired labour under his 
supervision and control, any land belong- 
‘ing to another under a tenancy agree- 
ment, express or implied, but does not 
include a mere intermediary.” 


6. It would be noticed that the 
definition of “cultivating tenant” does not 
refer to the duration of the tenancy agree- 
ment. The definition takes in tenancies 
for fixed period as well as permanent 
tenancies. It does not even refer to the 
tenant’s liability to be evicted on the 
happening of certain contingencies. It 
merely lays down that person who culti- 


vates any land belonging to another under | 


a tenancy agreement would be a culti- 
vating tenant. The respondent-tenant in 
this case satisfies this definition and the 
petitioner satisfies the definition of “land- 
lord” under Section 2 (f). Séction 13 of 
the Act gives a right to the landlord to 
terminate the tenancy and evict his culti- 
vating tenant during the currency of the 
lease if he failed to pay the rent due by 
him within the period of one month from 
the date stipulated in the Jease deed. 


From none of the provisions of 


qT. 
the Act could it be deduced that only 


such persons who are such owner of a 
holding and who are entitled to evict a 
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cultivating tenant on committing default 
in payment of rent at the end of one year 
alone should be treated as landlords, 
What all is required by the Act is that 
the owner of the holding should have 
reserved for himself the right to evict 
the tenant. In the instant case such 
right is reserved though it could be ex- 
ercised only in the event of default for 
two consecutive years. All the same the 
right to evict the cultivating tenant 
exists. Once that fact is established the 
principle laid down by the Division 
Bench of this court in (1963) 2 Andh WR 
32, would be attracted. The petitioner 
is, in my view entitled to maintain a 
petition under Section 13 of the Act and 
the Tahsildar has jurisdiction to entertain 
the same. 

8. Inasmuch as in coming to this 
conclusion I am only following the prin- 
ciple laid down by a Division Bench of 
this court in (1963) 2 Andh WR 32 though 
I am disagreeing with the principle ratio 
of the decision of my learned brother 
Chinnappa Reddi, J. in (1969) 2 Andh WR 
359 it is not necessary to refer the matter 
for consideration by .a Division Bench. 
The order of the Tahsildar also, in my 
opinion, is erroneous. When a question 
of jurisdiction was raised and it was con- 
tended by the respondent-tenant that in 
view of the terms of the lease, as em- 
bodied in the registered document. the 
Tahsildar had no jurisdiction to entertain 
a petition under Section 13, it was his 
duty to dispose of the same at the outset. 
pe ree also cannot therefore be sus- 

ed. 

In the result, this petition is allowed 
and the order of the Revenue Divisional 
Officer and that of the Tahsildar are set 
aside. The Tahsildar is directed to dis- 
pose of A. T. P. No. 17 of 1967 on merits 
in accordance with law. No costs. 

Petition allowed. 





AXR 1972 ANDHRA PRADESH 55 
(V 59 C 10) 
RAMACHANDRA RAJU, J. 

Beerav Alli Desireddi, Petitioner v. 
Yeluri Rama Rao, Respondent. f 

Civil Revn. Peto. No. 1502 of 1970, 
D/- 27-1-1971, from order of Dist, J. 
Guntur, D/- 7-7-1970. 

(A) Civil P. C. (1908), O. 33, R. 5 — 
Rejection of application — Pauper appli- 
cation finally disposed of after refusing 
leave — Amounts to rejection of plaint 
and not dismissal: of suit for default — 
(X-Ref:— Civil P. C. (1908), O. 33, E. 15). 

Rejection of plaint takes away the 
basis of the suit. It amounts to that no 
suit was filed. But in the case of a dis- 
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missal, even for default, the existence of 
the suit is recognised and its termination 
is indicated, in which case the applicant 
is no longer within his right to institute 
a suit even in the ordinary manner in 
respect of the same right, Therefore, 
when a pauper application is finally dis- 
posed of leave, it amounts 
to rejection of the plaint and not dismis- 
eal of the suit for default. (Para 5) 


(B). Civil P. C. (1908), O. 33, R. 11 — 
Procedure when pauper fails — Pauper 
application. rejected and court-fee not paid 
within time allowed — Order finally dis- 
posing of application amounts to ‘decree’ 
within meaning of S. 2 (2) — Remedy of 
applicant is by way of appeal and not 
by way of revision — (X-Ref:— Civil 
P. C. (1908), S. 2 (2)). 

When a pauper application is refused 
and the court-fee is not paid within time 
allowed with the result that the pauper 
application is finally rejected or dismis~ 
sed, the final order amounts to rejection 
of the plaint and the remedy of the ap- 
plicant against such order is not by way 
of revision but by way of appeal, such 
an order being a decree within the mean- 
ing of Section 2 (2), Civil P, C. AIR 
1952 Mad 86 (FB) & ATR 1960 Mys 140 
& ATR 1959 Mad 141, Followed; ATR 1955 
Andhra 74 (FB), Distinguished; AIR 1956 
Mad 441, Dissented from. (Para 8) 

(C) Civil P. C. (1908), S. 149 — Power 
to make up deficiency in court-fee — 
Pauper application refused and court-fee 
not paid within time allowed — Appeal 
against rejection of . pauper application — 
Appellate Court while appeal 
can grant time for payment of parr fos 
as appeal is only continuation of original 


proceeding — (X-Ref:— Civil P. C. (1908), 
Oo. 33, RB 11) AIR 1948 Oudh 157 
Followed. ` (Para 9 


(D) Civil P. C. (1908), S. 149 — Ap- 
plicant whose appeal against rejection of 
pauper application was dismissed without 
granting time to pay court-fee, applying 
under Ss. 151 and 153 for grant of time 
— Application cannot be dismissed for 
quoting wrong provision of law and can 
be treated as one filed under correct pro- 
.vision of law — (X-Ref:— Civil P. C. 
(1908), Ss. 151, 153). (Para 10) 


(Œ) Civil P. C. (1908), O. 33, R. 11 — 
Procedure when pauper fails — Even as- 
suming that a suit is deemed to have been 
instituted on presentation of a pauper ap- 
plication, on the failure to pay court-fee 
within time granted, the proper course is 
to reject the.plaint and not dismiss the 
suit for default. (Para 11) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 Andh Pra 276 

(V 53) = (1966) 1 Andh WR 163, 
Venkataramamurthi v. Kameswar- 
amma 
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AA ae 1960 Andh Pra 331 
(V 47), Sulemani Begum v. Ghulam 
Taa 

(1960) AIR 1960 Mys 140 (V 47), 
Kamalamma 


v. Mariyanna 
(1959) AIR 1959 Mad 141 (V 46), 
In re Vidyudavalli Thayar 8 
(1958) AIR 1958 Pat 264 (V 45)= 
1958 BLJR 137 (FB), Matuki 


Mistry v. Kamakhya Prasad 
(1956) ATR 1956 Mad 441 (V 43)=— 

1955-2 Mad LJ 665, Govinda 

Pathiyar v. Anantha Narayana 


`- Iyer ` 

(1955) AIR 1955 Andbra 74 (V 42)= 
1955 Andh LT (Civil) 69 (ŒB) 
In re Venkata Subrahmanyam . 6 

(1954) ATR 1954 Hyd 97 (V 41)= me 
ILR (1954) Hyd 229, P. Laxmi v. 
Ramiah 


(1952) AIR 1952 Mad 86 (V 30)= 
1951-2 Mad LJ 74 8), Satya- 
narayanacharyulu Rama- 


lingam 
(1948) ATR 1948 Oudh 157 (V 44)= - 
1947 O.W.N.C.C, 561, Tej Dat 
Singh v. Dat Singh 9 
(1843) AIR 1943 Mad 646 (V 30)=— 
1943-2 Mad LJ 180, Anasuy~ 
amma v. Subbareddi 4 
(1938) ATR 1939 Mad 80 (V 26)= 
(1939) 1 Mad LJ 96, Chidambaram 
v. Nataraja 12 
P. L. Narasimha Sarma, for Peti- 
tioner; B. V, Subbaiah for S. Venkata 
Reddi, for Respondent. 


ORDER:— This Civil Revision Peti- 


TE 


tion is directed against an order dismis- 


sing an application filed under Ss. 151 to 
153 of the Code of Civil Procedure to 
amend the judgment and decree in A. S, 
No. 176 of 1969 on the file of the Dis- 

trict Judge, Guntur, to grant time for 
payment of court-fee. The petitioner filed 
O. P. No. 67 of 1967 in the District Mun- 
siff Court, Guntur along with a plaint 
to permit him to sue in forma pauperis. 
The learned District Munsiff dismissed 
the application refusing to grant permis- 
sion to the petitioner to sue in forma 


_ pauperis holding that he has means to 
“pay the court-fee payable on the plaint 


and gave time to him to pay the court- 
fee till 10-5-1969. Against this order of 
the District Munsif refusing to permit 
him to sue in forma pauperis, the peti- 
tioner did not file any revision petition 
which lies against such an order. When 
the petitioner failed to pay the court-fee 
as directed by the Munsif Court within 
the time granted, the District Munsif 
passed an order rejecting the plaint. It 
is against this order rejecting the plaint 
the petitioner preferred the appeal A. S. 
No. 176 of 1969 referred to above to the 
District Court, Guntur canvassing the 
correctness of the order passed by the 
District Munsif refusing to permit him 
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to sue in forma pauperis. The District 
Court agreeing with the Munsif Court 
found that the petitioner had means to 
pay the court-fee payable on the plaint 
and dismissed the appeal. But while dis- 
missing the appeal the District Court did 


not grant any time for the petitioner to 


pay the court-fee payable on’ the plaint. 
Therefore the petitioner filed I. A. No, 
559 of 1970, out of which this revision has 
arisen, to amend the judgment and decree 
passed in the appeal for granting time for 
payment of court-fee within two months. 
The learned District Judge dismissed the 
application as not maintainable. It is this 
order passed by the learned District Judge 
that is assailed in this revision petition, 


2. Though there is no specific 
provision of law for granting time for 
payment of court-fee on a pleading while 
rejecting the application to sue in forma 


pauperis it has been laid down in several. 


decided cases that it is undoubtedly the 
practice of the courts on coming to an 
adverse conclusion on a pauper applica~ 
tion to give the party some time to pay 
the court-fee, It is on account of this 
practice only, the District Munsiff while 
dismissing the application filed by the 
petitioner to permit him to sue in forma 
pauperis granted time till 10-5-1969 to 
pay court-fee payable on the plaint. 
Without paying the court-fee within the 
time allowed, the petitioner preferred an 
appeal against the order rejecting the 
plaint treating it as a decree to canvass 
the correctness of the order of the Dis- 
trict Munsiff Court in coming to the con- 
clusion that he is not a pauper. If the 
final order passed by the District Munsif 
in the proceedings rejecting the plaint 
when the petitioner failed to pay court- 
fee within the time granted amounts to 
a decree, the earlier order passed by the 
Munsif. Court refusing to allow the peti- 
tioner to sue in forma pauperis merges 
in the decree and the correctness of that 
order could be canvassed in the appeal 
filed against the final order passed re- 
jecting the plaint. If that is so, when the 
appeal was filed by the petitioner ques- 
tioning the correctness of the order of 
the District Munsiff with regard to his 
pauperism the matter was at large and 
in the appeal that matter would have to 
be gone into to find out whether the 
petitioner is a pauper or not. Having 
gone into that matter the District Court 
came to the conclusion that the petitioner 
is not a pauper. When the District Court 
came to that conclusion, as per the prac- 
tice allowed by several courts. the Dis- 
trict Court ought to have granted some 
` tme for payment of court-fee. While 
dismissing the appeal the learned District 
Judge did not say anything about it. 
Therefore it became necessary for the 
petitioner to move the District Court by 
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way of an application for the purpose of 
granting of time to pay the court-fee. It 
is different matter whether Sections 151 
to 153 of the Code of Civil Procedure 
are the proper provisions or not under 
which the application has to be made, 
Therefore the learned District Judge 
failed to exercise the jurisdiction vested 
in him in coming to the conclusion that 
the application is not maintainable for 
the purpose for which it was filed. 


3. Mr. B. V. Subbaiah, the learn~ 
ed counsel who argued for the respond- 
ent has strenuously contended that once 
an application to sue in forma pauperis 
is filed along with a plaint it amounts to 
filing of a suit in forma pauperis and 
when the plaint was rejected ultimately 
in the proceedings on the failure of the 
applicant to pay court-fee as directed by 
the court within the time granted, it 
amounts to dismissal of the suit for 
default and the term decree as defined 
in Section 2 (2) of the Code of Civil 
Procedure excludes any order of dismis- 
sal for default and therefore the order 
passed by the District Munsiff finally in 
rejecting the application when the peti- 
tioner failed to pay the court-fee within 
the time granted amounts to dismissal 
of the suit for default in payment of 
court-fee. Therefore according to the 
learned counsel no appeal Hes against that 
order and the appeal filed against the 
order in A. S. No. 176 of 1969 on the 
file of the District Court did not lie at 
all. If that is so, according to the learn- 
ed counsel the question of granting of 
further time for payment of court-fee 
by the District Court in the appeal would 
not arise at all. If that appeal is not 
maintainable I think that would be the 
position. Therefore the question is whe- 
ther the order ultimately passed by 
the District Munsiff court in the 
pauper proceedings rejecting the applica- 

on is an appealable order or not. It is 
not one of the appealable orders as men- 
tioned in Order 43 of the Code of Civil 
Procedure. An appeal would lie against 
that order if that order amounts to a 
decree as it is defined |in Section 2 (2) 
of the Code of Civil Procedure according 
to which ‘Decree’ means the formal ex- 
pression of an adjudication which, so far 
as regards the court expressing it, con- 
clusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit and 
may-be either preliminary or final and 
it shall be deemed to include the rejec- 
tion of a plaint and the determination of 
any question within Section 47 or S. 144, 
but shall not include (a) any adjudica- 
tion from which an appeal lies as an ap- 
peal from an order, or (b) any order of 
dismissal for default, If the order in ques~- 
tion amounts to rejecting of plaint, for 
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whatever reason it might be, certainly it 
would be a decree as per the above defini- 
tion. If it is a decree the appeal filed 
was ee 


In many decided cases it was 
held ist an application to sue as pauper 
is a composite document consisting of an 
unstamped plaint and an application for 


permission to sue in forma pauperis and 


if the application is rejected, the plaint 
still remains and the court may in its 
discretion, while rejecting the application, 
allow the petitioner to pay the requisite 
court-fee on the plaint. It was so coe! 
in the decision Sulemani Begum 
Ghulam Mohammed, AIR 1960 Anah Pra 
331. In the decision Anasuyamma V. 
Subbareddi, AIR 1943 Mad 646, it was 
held that there is no provision made in 
the Order 33, Civil P. C., for giving time 
to a pauper to pay court-fee after his 
application has been dismissed, but a 
court regards an application to sue in 
forma pauperis with which a plaint is 
necessarily filed as a presentation of the 
plaint without court-fee; and if the re- 
quest to be given time to pay court-fee 
is made at the time when the application 
is being dismissed, then the plaint is re- 
garded as being still on record and time 
can be granted under Section 149, Civil 
P. C. In the decision Venkataramamurthi 
v. Kameswaramma, AIR 1966 Andh Pra 
276. it was held that an application to 
sue as a pauper is a composite document 
consisting of an unstamped plaint and an 
application for permission to sue in forma 
pauperis. If the application to sue in 
forma pauperis is rejected the plaint still 
remains and the court may in its discre- 
tion allow the petitioner to pay the court- 
fee. After rejection of the leave, the 
court would consider whether the peti- 
tioner-plaintiff should be given time for 
rat of court-fee and pass appropriate 
orders. 


5. Therefore it is clear that when 
the District Munsiff Court passed orders 
refusing to grant permission to the peti- 
tioner to sue in forma pauperis the plaint 
still remained. Subsequently when the 
petitioner failed to pay the court-fee 
within the time allowed by the court, and 
it passed orders finally disposing of the 

' proceedings, is it not in rejection of the 
plaint. The actual order passed by the 
Munsiff Court is not before me. But it 
appears from the order of the District 
Court under revision that the learned 
District Munsiff passed orders dismissing 
the O. P. on the failure of the petitioner 
to pay the court-fee within the time 
granted.: The question is whether the 
order passed by the District Munsif, -in 
the circumstances, amounts to rejection 
of the plaint or dismissal of the suit for 
default. As provided under O. 33, R. 15 
an order refusing to allow an applicant 





B. Desireddi v. Y. Rama Rao (R. Raju J.J 


A-L Re 


to sue as a pauper could be a bar only 
to any subsequent application of the like 
nature by him in respect of the same 
right to sue, but the applicant would be 
at liberty to institute a suit in the ordi- 
nary manner in respect of such right, 
provided of course that he first pays the 
costs, if any, incurred by the State Gov- 
ernment and by the opposite party in op- 
posing his application for leave to sue as’ 
a pauper. Therefore the idea is, that 
even if the applicant fails ultimately in 
oe application filed to sue as pauper by 
the dismissal of his application, he is not 
prevented from instituting a suit in the 
ordinary manner in respect of the same 
right. This he cannot if the dismissal 
of his application. to sue as a pauper 
finally does not amount merely to rejec- 
tion of the plaint but amounts to only 
of the suit for default because 

there is an essential distinction between 


-rejection of a plaint and dismissal of a 


suit. The rejection of a plaint takes 
away the basis of the suit. It amounts 
to that no suit wag filed. But in the 
case of a dismissal, even for default, the 
existence of the suit is recognised and 
its termination is indicated, in which case 
the applicant is no longer within his 
right to institute a suit even in the ordi- 
nary manner in respect of the same right. 
Therefore I am of the view that when 
any pauper application is finally disposed 
of after refusing leave to the applicant 
to sue in forma pauperis, it amounts to 
rejection of the plaint and not dismissal 
of the suit for default. 


In this connection, Mr. B. V. 
Subbaiah has placed reliance particularly 
on two decisions, namely, In re Venkata 
Subrahamanyam, 1955 Andh LT (Civil) 
69 = (ATR 1955 Andhra 74), a Full 
Bench case of the High Court of Judi- 
cature of Andhra at Guntur and a Bench 
decision of the Madras High Court in 
Govinda Pathiyar v. Anantha Narayana 
Iyer, (1955) 2 Mad LJ 665 = (AIR 1956 

Mad 441). In the Full Bench case a per- 
son initially permitted to sue in forma 
pauperis was subsequently dispaupered on 
it being discovered that he was possessed 
of sufficient means. On his failure to pay 
the court-fee within the time granted for 
the purpose his suit was dismissed. On 
the maintainability of the Civil Revision 
Petition, filed by him in the High Court 
against the order of dismissal, the Full 
Bench held that no appeal lies against 
an order under Order 33. Rule 11 and a 
revision only is’ maintainable. There an 
order against which the revision was filed 
was made under Order 33, Rule 11 where 
procedure was laid down for payment of 
court-fee in a pauper suit. In Order 33, 
Rule 11 specific provision is made to pay 
the court-fee within the time prescribed 
and in default dismiss the suit and make 


1972 


an order for payment of court-fee. There- 
fore under Order 33, Rule 11 the court 
is empowered to dismiss the suit. There- 


fore when the suit is dismissed as provid- 


ed under Order 33, Rule 11 on account 
of failure to pay the requisite court-fee 
within the time granted, the order passed 
will be an order of dismissal of the suit 
for default within the meaning of Sec- 
tion 2(2) of the Code of Civil Procedure 
and thereore it is not a decree. It is 
under these circumstances it was held by 
the Full Bench that the order passed is 
not a decree and therefore a revision lies 
against it. I do not think anything said 
in this Full Bench case will lend support 
to the contention of the learned counsel 
for the respondent. In the Madras Bench 
decision referred to above in an applica- 
tion filed to sue-in forma pauperis, after 
inquiry the court found that it has not 
been shown that the petitioner is not pos- 
sessed of sufficient means to enable him to 
pay the court-fee and further that the 
allegations in the petition do not, show a 
. cause of action. On both the grounds the 
court found that the petition was not 
maintainable but gave the petitioner a 
period of two weeks for payment of the 
requisite court-fee. The petitioner did 
not comply with the order to pay the 
court-fee and therefore his application 
was dismissed. Thereafter the applicant 
filed an appeal under O. 43, R. 1 (mn). An 
-~ objection was raised as to the maintain- 
ability of that appeal contending that 
inasmuch as the rejection of the petition 
for leave to sue as a pauper amounts to 
a rejection of a plaint as contemplated in 
Section 2 (2) of the Code of Civil Pro- 
cedure from which an appeal lies, and 
since no proceedings have been taken in 
that regard, the appeal filed under O. 43, 
R. 1 (mn) against that portion of the 
order of the court rejecting the pauper 
application which found that the allega- 
tion in the application does not show a 
cause of action is not maintainable. The 
learned Judge held in that case that the 
order of rejection of the pauper applica- 
tion for non payment of court-fee is not 
appealable. The learned judge appears 
to have come to this conclusion mainly 
on the ground that as provided under 
Order 33, Rule 15 about which reference 
had already been made above, there is a 
remedy to the applicant by way of a suit. 
I am unable -to understand how this re- 
medy of the applicant makes the order 
of rejection of the pauper application non- 
appealable. The learned Judges also re- 
ferred to the Full Bench decision of the 
Andhra High Court mentioned above and 
placed reliance on it to come to this con- 
clusion. The learned judges observed as 
follows:— 


“In our view, the reasoning of the 
~ fearned Judges of the Andhra High Court 
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can be. usefully followed for the decision 
of this point, for, if after the pauper ap- 
plication has been registered as a suit and 
the plaintiff is dispaupered, the dismissal 
of a suit for non payment of court-fee is 
not a decree, all the more is the rejection 
of an application for leave to sue in forma 
pauperis for non payment of court-fee 
is a dismissal for default, against which 
no appeal lies.” 

7. With great respect I am un- 
able to follow this reasoning. As already 
mentioned above, the learned Judges in 
the Full Bench decision came to that 
conclusion because of the wording ad- 
opted in Order 33, Rule 11. In specific 
terms it envisages dismissal of a suit on 
the plaintiff committing default to pay 
the requisite court-fee within the time 
allowed by the court. Because of this 
specific provision the learned ju dees held 
that the order of dismissal would come 
under Section 2 (2) (b) of the Code of 
Civil Procedure, namely order of dis- 
missal for default, which is excluded 
from the definition of the term ‘decree’. 
The judges in the Madras decision put 
the matter also on the alternative ground 
by holding that even if the order dis- 

g the pauper application on the 
failure of the applicant to pay the court- 
fee within the time allowed is appealahle, 
still since two remedies flow from in- 
dependent acts, the exercise of the one 
such right is no bar to the exercise of 
another. The aggrieved party is not faced 
with alternative remedies. He has not 
lost the right to have an appeal against 
the order holding that the plaint does 
not show a cause of action because for 
non payment of court-fee the application 
has been rejected. 

8. Satyanarayanacharyulu v. Rama- 
lingam, AIR 1952 Mad 86 is a Fuil Bench 
case of the Madras High Court. In 
that case a suit was filed on a fixed 
court-fee of Rs. 100/- valuing the suit for 
the purpose of jurisdiction at Rs. 3600/-. 
On an objection taken to the correctness 
of the valuation, the learned Subordinate 
Judge, after enquiry, found that the suit 
has been grossly undervalued and the 
valuation of the property in the suit ex- 
ceeded Rs. 10,000/- and directed the plain- 
tiff to pay an additional court-fee of 
Rs. 400/- and ten days time was given for 
payment, of deficit court-fee. When 
deficit court-fee had not been paid within 
the time allowed, the plaint was rejected. 
A revision petition was filed against that 
order. The question arose whether an 
appeal lies against that order or a revi- 
sion lies. The Full Bench held that where 
an order directing payment of additional 
court-fee is not complied with and it is 
followed by an order rejecting the plaint, 
a revision petition is not maintain- 
able against the latter. The proper 


60 A: P, [Prs. 8-9] 


remedy is only by way of an ap- 
peal against the order rejecting the 
plaint which is a decree under Sec. 2 (2} 
end is appealable as such, The Full 
Bench further held that once an appeal- 
able order in the form of an order re- 
jecting the plaint is passed, a revision 
petition cannot also be filed against the 
earlier order demanding additional court- 
fee. Such a petition is against the well 
established principles of procedural law, 
In the decision Kamalamma v. Marianna, 
‘ATR 1960 Mys 140, it was heid by the 
Mysore High Court "that where the plain- 
tiff along with his plaint files an applica~ 
tion for permission to sue in forma pau- 
peris and the application is rejected and 
the plaintiff is asked to pay court-fees 
by a certain date and upon his failure 
either to get the time extended or to pay 
the court-fees, the aie is rejected, the 
rejection of the plaint. being a ‘decree’ 
within the meaning of Section 2 (2) no 
revision lies against the order of rejection, 
but only an appeal, It was further held 
that when once the order of rejection of 
plaint is passed, there can be -no revision 
against the first order calling upon the 


plaintiff to pay the court-fee on the ~ 


plaint. That order becomes merged in 
the subsequent order and is of no effect 
whatsoever and hence there can be no 


revision against the previous order. 1. 


respectfully agree with Shes view taken 
by the Mysore High Co A similar 
ee ie nade of the 
Madras High Court in In re Vidyedavalli 
Thayar, AIR 1959 Mad 141 wherein it 
was held that when an application to file 
a sult in forma pauperis is rejected and 
time is given for payment of the court- 
fee and then the court-fee is not paid 
within the time prescribed, the remedy 
of the petitioner is not by way of a revi- 
sion but by way of appeal against the 
order rejecting the original petition for 
non payment of the court-fee. Having 
regard to all these circumstances I am of 
opinion that when in an application made 
to file a suit in forma pauperis leave is 
refused to allow the suit to be filed in 
forma pauperis and when subsequently 
the court-fee is not paid within the time 
given for payment and the application 
made to file the suit in forma pauperis 
is finally rejected or di ed, the final 
orders passed would amount to rejection 
of the plaint and the remedy of the ap- 
plicant against such an order is not by 
way of revision but by. way of appeal, 
such an order being a ‘decree’ within the 
meaning of Section 2 (2) of the Code of 
Civil Procedure. The earlier order passed 
refusing permission to sue in forma 
pauperis merges in such a decree and 
after passing of the final orders rejecting 
or dismissing the pauper application the 
remedy for questioning the correctness of 
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the order of the court refusing permis- 
sion to flle the suit in forma pauperis is 
only to prefer an appeal against the nna 
order passed rejecting or 

application and not to file a pec ie 
against the earlier order paced refusing 
permission to file. the suit in forma 
pauperis though such a revision lies be- 
fore the application is finally rejected or 
dismissed, ' 


9. Therefore it cannot be said, as 
argued by Mr. B. V, Subbaiah that the 
appeal A. S. No. 176 of 1969 filed before 
the District Court, Guntur was not main- 
tainable. Therefore the question is whe- 
ther while dismissing the appeal on merits 
regardi pauperism of the petitioner, 
tie District Court should have considered 
the matter for granting time for paymenf 
of the court-fee payable on the plaint, 
As already mentioned above, there is no 
specific provision of law for granting time 
for payment of court-fee on a pleading 
while rejecting an application to sue in 
forma pauperis. But it is undoubtedly 
the practice of courts, on coming to an 
adverse conclusion on a pauper applica- 
tion, to give the party some time to pay 
the court-fee. Though there is no specific 
provision in that respect there is Sec- 
tion 149 of the Code of Civil Procedure 
wherein it is provided that . 

“where the whole or any part of any 
fee prescribed for any doument by the. 
law relating to court-fees has not been 
paid, the court may, in its discretion, at 
any stage, allow the person, by whom 
such fee is payable, to pay the whole or 
part, as the case may be, of such court- 
fee and upon such payment the document, 
in respect of which such fee is payable 
shall have the same force and effect as. 
if such fee had been. paid in the first 
instance.” 


It must have bisa under this provi- 
sion, as a practice, the courts are grant- 
ing time for payment of court-fee on 
coming to an adverse conclusion on a 
pauper application. If the court in which 
the pauper application is filed can grant 
time for payment of court-fee on re- 
fusing to permit the applicant to sue in 
forma pauperis, I do think that the ape 
pellate court also can grant time for pay~ 
ment of the court-fee while 
the appeal because the appeal is only a 
continuation of the original proceeding. 
In the decision Tej Dat Singh v. Dat 
Singh, AIR 1948 Oudh 157 it was held 
that the provisions of Section 149. Civil 
P. C. are sufficiently wide and should be 
applied for granting time for filing the 
requisite court-fee even at ‘the stage of 
revision against the rejection of the ap- 
plication for leave to sue in forma pau- 
peris. The learned District Judge while 
dismissing the appeal ought to have con- 
sidered whether to grant time or not to 
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the petitioner for payment of the court- 
fee. Without considering the matter the 
learned District Judge dismissed the - ap- 
peal. Hence the petitioner had to file 
the application under revision requesting 
the District Court to grant him time for 
payment of the court-fee. This, the learn- 
ed District Judge dismissed by holding, 
in effect, that the application is not main- 
tsinable on the ground that the question 
of granting further time by the appellate 
court does not arise at all Therefore, 
the learned District Judge did not con- 
sider the matter on merits. whether to 
grant time or not for payment of the 
court-fee. It is true that while refusing 
leave to file the suit in forma pauperis 
the District Munsif Court did grant time 
to the petitioner for payment of the 
court-fee. But the petitioner was ques- 
tioning the correctness of the verdict given 
by the District Munsiff Court that he is 
not a pauper, Therefore without paying 
the court-fee he took the matter in ap- 
peal, It ig not as if when the matter 
was finally decided against the petitioner 
in the appellate court, he was given once 


again time for payment of the court-fee 


and the petitioner has now come fo 

for grant of time for a second time. 
While dismissing the appeal, the learned 
District Judge did not pass any orders 
giving some time for payment of the 
court-fee, I see no grounds why the 
petitioner should not have been granted 
time for payment of the court-fee by the 
learned District Judge while dismissing 
the appeal. The learned District Judge 
should have granted some time to the 
petitioner for payment of the court-fee 
while dismissing his appeal. 


10. It is true that the petitioner 
filed the application for granting time 
under Sections 151 and 153, Civil P. C. 
while the application in my opinion 
should have been filed under Section 149, 
Civil P. C.. which is the proper provision 
for granting time for payment of the 
court-fee. It does not matter. On the 
ground that a wrong provision of law has 
been quoted in the application it cannot 
be dismissed. The application can still 
be treated as the one filed under the 
provision which is the correct provision 
of law. Therefore the application filed 
by the petitioner can be treated as the 
one filed under S. 149, Civil P. C. 


IL Before closing the judgment, 
I must make mention about one aspect 
of the argument of Mr. B. V. Subbaiah 


that once an application to sue in forma - 


pauperis along with the plaint is filed, it 
amounts to filling of a suit. If that is so, 
as already mentioned above, he argued 
that when the pauper application was 
finally rejected for the default of the 
petitioner in payment of the court-fee, 
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the order passed by the Tower court 
would amount to dismissal of the suit 
for default and therefore S, 2 (2).(b) of 
the Code of Civil ure will be at- 
tracted and as the order passed is one for 
default, it is excluded from the definition 
of ‘decree’ and therefore the appeal filed 
by the petitioner in the District Court 
is not maintainable, This argument of the 
learned counsel is based on the assump- 
tion that once a suit is sald to be pending 
there can be no order returning the plain 
in the suit and there can be only dis- 
missal of the suit for default, This as- 
sumption is not correct. In the Full 
Bench decision, ATR 1952 Mad 86, about 
which mention had been made above, it 
was held that in.a regularly filed suit 
when an order directing payment of addi- 
tional court-fee is not complied with, the 
order passed was one rejecting the plaint 
and the Full Bench held that it is an 
order which ig attracted by the definition 
of ‘decree’ in Section 2 (2), Civil P. C. 
and is appealable as such. Therefore 
even in pending suits regularly filed on 
the failure to comply with any direction 
for payment of additional court-fee, the 
proper order to be passed is to reject the 
plaint and not to dismiss the suit for 
default in payment of additional court- 
fee. Therefore even if filing of an ap- 
plication to sue as a pauper along with 
the plaint amounts to filing of a suit it 
does not in any way alter the position, 
The learned counsel has cited three deci- 
sions, Chidambaram v. 


v. Kama- 
khya Prasad, AIR 1958 Pat 264 (FB) as 
authorities for the proposition that on the 
presentation of an application to sue in 
forma pauperis along with a plaint, the 
suit Is deemed to have been instituted. I 
do not think it is necessary to go into 
those decisions in detail as already men- 
tioned above, even assuming that the suit 
is deemed to have been instituted on the 
presentation of an application to sue as 
a pauper on the failure to pay court-fee 
within the time granted the proper course 
is only to reject the plaint and not dis- 
miss the suit for default. 


12. As already said above, the 
learned District Judge ought to have 
granted time to the petitioner for pay- 
ment of the court-fee. Accordingly the 
Civil Revision Petition is allowed and the 
petitioner is granted one month time from 
the date of the receipt of the records by 
the lower court. In the circumstances of 
the case I direct the parties to bear their 
respective costs in this revision petition, 


Revision allowed, 


e] 
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AIR 1972 ANDHRA PRADESH 62 
(V 59 C 11) 


CHINNAPPA REDDI AND 
A. D. V. REDDI, JJ. » 


Gorivelli Appanna, Petitioner v. 
Gorivelli Seethamma, Respondent. 

Civil Revn. Petn. No. 1855 of 1969, 
D/-14-12-1970, reference made by Rama- 
chandra Rao, J., D/- 22-4-1970. 

(A) Civil P. C. (1908), S. 151 — 
Inherent power — Neither S. 151, Civil 
P. C. nor Section 18 of the Hindu "adop- 
tions and Maintenance Act authorises the 
award of interim maintenance when in 
a suit the very right to maintenance is in 
contest — (X-Ref:— Hindu Adoptions 
and Maintenance Act (1956), S. 18). AIR 
1953 Mad 420, Followed; AIR 1968 Cal 
305 & AIR 1968 Cal 567, Dissented from; 
AIR 1962 Guj 229 & AIR 1935 Mad 105, 
Distinguished. (Para u) 

The inherent powers recognised by 
Section 151 cannot extend to matters 
other than procedural. The court cannot 
resort to the provisions of Section 151 
to encroach upon substantive rights of 
parties or, in an interlocutary application, 
upon matters which await adjudication in 
the suit. No order under Section 151, 
Civil P. C. can be made except ‘in aid of 
the suit.’ (Para 4) 

Section 18 of Hindu Adoptions and 
Maintenance Act does not authorise the 
award of interim maintenance pending 
decision of suit in which the very claim 
to maintenance is in contest. The right 
of the wife to be maintained by the hus- 
band should not be confused with . the 
power of the court to award interim 
maintenance pending an action for main- 
tenance where such right is in dispute. 
The court has no power unless statute 
expressly confers such a power on it. 

(Para 9) 

(B) Civil P. C. (1908), O. 12, R. 6 — 
Applicability — Order 12, Rule 6 does not 
contemplate the passing of interim orders 
but empowers the court to pass judg- 
ments and decrees in respect of admitted 
claims pending disposal of adjudication of 
the disputed claims in a suit. (Para 8) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 Cal 305 (V 55), . 

Gouri Gupta v. Tarani Gupta 9 
(1968) AIR 1968 Cal 405 (V 55)= 
73 Cal WN 78, Nemai Chand Jain 
v. Smt. Lila Jain g 
(1968) AIR 1968 Cal 567 (V 55), 
Tarani Gupta v, Gouri Gupta 9 
(1962) ATR 1962 Guj 229 (V 49)= 
(1962) 3 Guj LR 113, Gulab Chand 
v. Kurji Bhagwanji 
(2961) AIR 1961 SC 218 (V 48)= 
(1961) 2 SCJ 79 = 1961 (1) Cri 
a 322, Padam Sen v. State of 
. P. > 
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appa 
(1955) AIR 1955 Mad 571 (V 42)= 


(Mad) 
(1924) AIR 1924 Pat 69 (V 11)=. 


A.J. R 


(1960) AIR 1960 Orissa 157 (V 47)= 
26 Cut LT 159, Venkataratnam v. i 
Kakinada Kamala g 
(1959) AIR 1959 Mys 152 (V 46)= 
ILR (1959) Mys 105, Mulimani 
Sanna Basavarajappa v. Basavan< 


67 Mad LW 1186, Muniammial v. f 

Ranganatha Nayagar 8 
(1954) AIR 1954 Trav-Co 123 (V 41) 
= 1953 Ker LT 386, Subramonia. 

Iyer v. Padmavathi Ammal g 
(1953) AIR 1953 Mad 420 (V 40)= 
1952-2 Mad LJ 846, Mahomed 
Abdul Rahman v. Tajunnissa 

Begum 6. 8 
(1950) C. R. P, No. 662 of 1950 


(Mad) 

(1941) AIR 1941 Mad 55 (V 28)= 
1940-2 Mad LJ 572, Latchanna 
Dora v. Mallu Dora 6 

(1935) AIR 1935 Mad 105 (V 22)= . 
40 Pins cons 853, Subbayya v. 
Kanda 10 

(1930) C. RT P. No. 1312 of 1930 


5 Pat LT 560, Gopal Saran. v. 

Sita Devi 6 

N. V. Ranganadham, for Petitioner; V, 
Parabrahma Sastri, Amicus Curiae, for 
Respondent. 


CHINNAPPA REDDI, J.: This Civil 
Revision Petition has been referred to a 
Division Bench by our brother Rama- 
chandra Rao, J. as he was of the view 
that it raised an important question. 

2. Pending decision of a suit filed 
by the respondent for maintenance, past 
and future, against her husband, she filed 
an application, purporting to be under 
Section 151, Civil P. C. and S. 18 of the 
Hindu Adoptions and Maintenance Act, 
for a direction to her husband that he 
should pay her a sum of Rs. 150/- per 
month towards interim maintenance. The 
husband opposed the application as not 
maintainable as he was contesting her 
very right to maintenance in the suit. He 
also submitted that be had already ob- 
tained a decree for restitution of con- 
jugal rights against his wife and no 
award of maintenance could, therefore, 
be made against him. The learned Sub- 
ordinate Judge overruled the. objection 
regarding the maintainability of the peti- 
tion and awarded interim maintenance at 
the rate of Rs. 30/- per month. ` Aggriev- 
ed by this order the husband has pre- 


_ ferred this Civil Revision Petition, 


3. Sri N. V. Ranganadham, learn- 
ed counsel for the petitioner, contended 


„that the lower court had no jurisdiction 


to grant interim maintenance in a case 
in which the very right to maintenance 
was in contest. He submitted that neither 
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Section. 151, Civil P. C. nor Sec- 
tion 18 of the Hindu Adoptions and 
Maintenance Act, 1956 authorised the 
award of interim maintenance. The 
learned counsel for the respondent, on 
the other hand, submitted that it is the 
inherent right of every court, under Sec- 
tion 151, Civil P. C. to act on the prin- 
ciple that every procedure is to be under- 
stood as permissible till it is shown to be 
prohibited by the law and that the court 
may exercise such powers as may be 
necessary to do the right in the course 
of the administration of justice. He sub- 
mitted that the grant of interim main- 
tenance was permitted both by Sec- 
tion 151, Civil P. C. and S. 18 of the 
Hindu Adoptions and Maintenance Act. 
4. Section 151 of the Civil P. C. 
recognises the inherent power of the 
court “to make such orders as may be 
necessary for the ends of justice. or to 
prevent abuse of the process of the 
court.” The Code itself is intended to 
regulate the procedure of Courts. Sec- 
tion 151. therefore, is concerned with the, 
procedure to be followed by the court in 
deciding the cause before it. The inhe- 
rent powers recognised by Section 151 
cannot extend to matters other than pro- 
cedural. The court cannot resort to the 
provisions of Section 151 to encroach upon 
substantive rights of parties or, in an 
Interlocutory Application, upon matters 
which await adjudication in the suit. No 
order under Section 151, Civil P. C. can 
be made except ‘in aid of the suit.’ Such 
an order may be a step towards obtain- 
ing a final adjudication in the suit or it 
may be with a view to ‘rendering the 
judgment effective, if obtained.’ 
í Instances of orders which are steps 
towards judgment are an order adjourn- 
ing the hearing of the suit, an order ad- 
vancing the hearing of the suit, an order 
amending a pleading, an order directing 
inspection, an order appointing a commis- 
sioner in circumstances not covered by 
Section 75 or Order 26, Civil P. C. etc, 
Instances of orders made to render the 
judgment effective, if obtained, are an 
order granting an injunction in cases not 
falling under O. 39, an order appointing 
an interim receiver in cases not falling 
under Order 40, Civil P. C. ete. That 
the court has no inherent power to travel 
beyond matters of procedure is now 
settled by a decision of their Lordships 
of the Supreme Court in Padma Sen v. 
State of U. P., (1961) 2 SCJ 79 = (AIR 
1961 SC 218). It was observed there 


‘The inherent powers save by Sec- 
tion 151 of the Code are with respect to 
the procedure to be followed by the 
court in deciding cause before it. These 
powers are not powers over the substan- 
tive rights which any litigant possesses. 
Specific powers have to be conferred on 
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the courts for passing such orders which 
would affect such rights of a party. Such 
powers cannot come within the scope of 
inherent, powers of the court in the 
matters of procedure, which powers have 
their source in the Code possessing all the 
essential powers to regulate its practice 
and procedure.” 


5. The award of interim main- 
tenance pending decision of suit in which 
the right to maintenance is in contest can- 
not certainly be called a procedural 
matter. An order awarding interim main- 
tenance can neither be said to be a step 
towards final judgment nor intended to 
render such judgment effective. It can- 
not be said to be “in aid of the suit” at 
all. Such an order cannot be made under 
Section 151, Civil P. C. It can no more 
be made in exercise of the inherent 
powers under Section 151, Civil P. C. than 
a defendant can be directed to pay 
straightway to the plaintiff in a _ suit 
for money the amount admitted by him 
to be due to the plaintiff or which the 
court may prima facie find the plaintiff 
to be entitled, or a defendant can be 
directed to deliver straightway to the 
plaintiff in a suit for possession of several 
properties, the items admitted by him to 
belong to the plaintiff or which the court 
may find him to be prima facie entitled. 
In cases where the defendant admits part 
of the claim of the plaintiff, the latter 
may ask the court to pronounce judg- 
ment and pass a decree to the extent of 
the admitted claim while postponing ad- 
judication. in regard to the rest of the 


This is provided by O. 12, R. 6 of 
the Civil P. C. But even in such cases 
there must be a judgment and decree 
finally disposing of the admitted claim. 
A court cannot by an interlocutory order 
direct a defendant to pay an admitted 
amount or deliver an admitted item of 
property. That can only be done by judg- 
ment and decree. Where no part of the 
claim is admitted the court cannot ob- 
viously pronounce a judgment and pass 
a decree under Order 12, Rule 6. Nor 
can a court embark upon an interim ad- 
judication in order to make an inter- 
locutory order directing the defendant to 
pay the amount found to be prima facie 
due or to deliver properties prima facie 
found to belong to the plaintiff. If the 
court makes such an order it would be 
acting without jurisdiction. 


6. In Abdul Rahman v. Tajm- 
nissa Begum, AIR 1953 Mad 420 the facts 
were as follows:— The plaintiff filed a 
suit for recovery of arrears of mainten~ 
ance and for future maintenance at the 
rate of Rs. 500/- per month. She claim- 
ed that she was married to the defendant 
marriage was subsisting, 
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The’ defendant contested ° ‘the’ suit. He 
denied that the plaintiff was married to 


Pen 
-plaintiff 
the award of interim ce at the 
rate of Rs. uur per month. Panchapa~ 
kesa Alyar, J., sitting on the original side 
. of the High Court made an order direct- 
ing the defendant to pay maintenance at 
the rate of Rs, 500/- per or month, Against 
that order an appeal was filed under 
Cl. 15 of the Letters Patent and Raja- 
mannar, C, J. and Venkatarama Aliyar, 
J. reversed the order holding that Pan- 
chapakesa Aiyar, J., had no jurisdiction 
to grant Interim maintenance when the 
ae) right to maintenance was in contest 

in the suit. After referring to the ob- 
servations of Horwill, J., in Latchanna 
Dora v. Malludora, (1940) 2 Mad LJ 572; 
= (ATR 1941 Mad 55). Jackson, J. in C. 
R. P. No. 1312 of 1930 (Mad); Sir Dawson 
Miller, C. J.. in Gopal Saran v. Sita Devi, 
AIR 1924 Pat 69 and Viswanatha Sastri, 
J. in C. R. P, No. 662 of 1950 (Mad), the 
learned judges observed:—~ 


“Thus there is overwhelming ‘autho~ 
rity for the position that when the claim 
made in the plaint is contested, the court 
has no inherent jurisdiction to grant relief 
until that claim is determined on its 
merits and that can only be by the final 
hearing in the suit.. To grant any relief 
in an interim application would be to 
grant the relief which can properly be 
granted only by the ultimate determina- 
tion in the suit and the decree following 
thereon. The Civil P, C. confers certain 


powers on the court to grant relief in 


interim proceedings such as for example, 
power to issue injunctions, attachments 
before judgments or appointment of re- 
ceivers. Where such relief is claimed the 
Code prescribes the conditions on which 
such relief could be granted. But apart 
from such powers, there is no inherent 
jurisdiction in ‘courts to grant interim 
relief which properly ought to be granted 
only by the decree after determination 
of the points in controversy. We are ac- 
_ cordingly of opinion that the order of 
the learned judge granting interim relief 
in the suit In which the claim of the 
- plaintiff is hotly contested, was without 
Jurisdiction.” 


T. 
complete concurrence. We also agree 
with the observations of Jackson, J. and 
Sir Dawson Millèr, C. J., which were ex- 
tracted by the learned judges. The learn- 
ed counsel for the respondent drew point- 
ed. attention to the last sentence in what 
has been extracted by us and urged that 
it was only in cases where the claim of 
the plaintiff was ‘hotly contested’ that 
the court would have no jurisdiction to 
` grant interim maintenance, but that in 
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We express our respectful and’ 


ce 


- cases where. the-cdurt was able to comers 


to a prima facie conclusion without any 
difficulty the court would have jurisdic- 
tion to grant interim maintenance. We 
are unable to agree with the learned 
counsel, What the learned judges stated 
in the sentence on which reliance was 
placed by the learned ‘counsel was the 
fact that’ in the case before them the suit 
was ‘hotly contested. It was no more 
than a statement of fact. They were 
merely describing the particular contest 


between the parties to that suit and they F 


certainly did not lay down that the 
jurisdiction of the court depended on the 
heat of the contest. The ratio decidendi 
of the case is clear from the first sen- 
tence; “Thus there is overwhelming 
authority for the position that when the 
claim made in the plaint is contested, 
the court has no inherent jurisdiction to 
grant relief until that claim is determined 
on its merits and that can only be by 
the final hearing of the suit.” 


8. The decision in AIR 1953 Mad 
420 (supra) was followéd by the Mysore 
High Court in Muli Mani Sanna Basava 
Rajappa v. Basavanappa, AIR 1959 Mys 
152, and by.the Orissa High Court in 
Venkataratnam v. . Kakinada Kamala, 
AIR 1960 Orissa 157. In Subramonia 
Iyer v. Padmavathi Ammal, ATR 1954 
Trav-Co 123, a learned single fudge, cf 
the Travancore-Cochin High Court while 
agreeing that an order awarding interim 
maintenance could not be made under 
Section 151, Civil P. C. held that such 
an order could be made under Order 12, 
Rule 6, Civil P, C. We have already 
pointed out that Order 12, Rule 6 does 


not contemplate the passing of interim). 


orders but empowers the court to pass 
judgments and decrees in respect of ad- 
mitted claims pending disposal of adjudi- 
cation of the disputed claims in a suit. In 
Muniammal v. Ranganatha Nayagar, AIR 
1955 Mad 571, Ramaswamy, J., attempted 
to explain away the decision in AIR 1953 
Mad 420 on the ground that the learned 
judges were there dealing with a case 
where the right to maintenance was ‘hotly 
contested’ we have already expressed our 
view that the ratlo decidendi of the case 
cannot be confined to cases of keen con- 
test. 


9. A somewhat different note was 
struck by Datta, J., in Gouri Gupta v. 
Tarani Gupta, AIR 1968 Cal 305 and by 
Ray and Mukherjea, JJ., on appeal from 
the judgment of Datta, J. in Tarani 
Gupta v. Gouri Gupta, AIR 1968 Cal 567. 
Datta, J., distinguished Abdul Rahman’s 
case, AIR 1953 Mad 420 as Ramaswamy, 
J.. did on the ground that it was a case 
of keen contest. The learned Judge said: 


‘In considerable cases where on. the 
materials before it, the court finds no 


z 
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difficulty i in “assessing the reasonable main- 
tenance and where the marriage is not 
hotly contested the court should make 
an order for interim maintenance in the 
interests of: justice by .invoking the 
powers under Section 151 of the Code of 
Civil Procedure.” 


In the light of our earlier discussion. we’ 


are unable to agree with these observa- 
tions. The learned judge also thought 
that. the provisions of Section 18 of the 
Hindu Adoptions and Maintenance Act 
empowered the court to award interim 
maintenance. We respectfully disagree. 
Sec. 18 of the Hindu Adoptions and Main- 
tenance Act is as follows:— 

“18. (1) Subject to the provisions of 
this section a Hindu wife, whether mar- 
ried before: or after the commencement 
of this Act, shall be entitled -to be main- 
tained by her, husband during her 
lifetime. 

(2) A Hindu wife shall be entitled 
to live separately from her husband with- 
ee forfeiture of her claim to mainten- 


Be if he is guilty of desestioa 

(b) if he has treated her with such 
cruelty 

(c) if he: ds suffering: from a virulent 
form of leprosy 

(d) if-he has any other wife living 

(e) if. he keeps a concubine in the 
same house ` 

(f) if. he has-ceased to be a Hindu 

(g) if there is any other cause justi- 
fying her living separately 

(3) Hindu -wife shall not be entitled 
to ‘separate. residence and maintenance 
from her husband if’ she is unchaste or 
ceases to be a Hindu by conversion. to 
another religion.” 
Section 18 merely clothes. a Hindu wite 
with the right to be maintained by her 
husband. It may. be more correct to say 


that Section 18 recognises the right of a’ 


Hindu wife to be maintained by her hus- 
band since she possessed: such a right 
even under the Hindu Law. “Where the 
husband fails to discharge the obligation 
of maintaining his wife, the: wife can 
enforce her right to maintenance by in- 
stituting.an appropriate -action. .To such 
an action the defendant may have several 
defences. He may deny the marriage it- 
self. He may deny that the marriage is 


subsisting. He may: plead that_the wife. 
js unchaste or has ceased to be ‘a Hindu.. 
He may plead that the wife is living: 


separately from him without any just 


cause. All these questions, if pleaded. will. 


have. to be decided in the suit. Main- 
tenance can be . awarded by the court 
only after adjudication of the questions 
involved in the furt. If the wife succeeds 
she will be’ awarded maintenance from 
date of suit or even earlier, as the case 
may be. There is no question of the hus- 
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band taking advantage of the filing of the 
suit. and stopping maintaining the wife, 
as Datta, J.. seems to have thought, since, 
if the wife establishes her claim she will 
be entitled: to -recover arrears of main-" 
tenance also. 


In our: view Section 18 does not 
authorise the award of interim main-|. 
tenance pending decision on the claim to 
maintenance in contest in the suit. The 
right of the wife to be maintained by 
the husband should not be confused with 
the power of the court to award interim 
maintenance pending an action for main- 
tenance where: such right is in dispute. 
The court ‘has no. power unless statute 
expressly confers such a power on it. For 
example a power to award maintenance 
pendente lite is expressly conferred by 
Section 24 of the Hindu Marriage Act. 
The Hindu’ Adoptions and Maintenance 
Act does not contain a similar provision. 
Ray and Mukherjea, JJ.. expressed the 
same view as Datta, J.. on appeal. They 
also added that -an order awarding in- 
terim maintenance was an order ‘in aid 
of the suit.’ We do not see how it is. It 
is not a step towards final judgment. It 
is not’ intended to render such judgment 
effective. In another case Nemai Chand 


. Jain v. Smt. Lila Jain, ATR 1968 Cal 405 


Ray and Mukherji JJ.. dealing with the 
same . question said: 


“The court, has power to make inter- 
locutory ‘orders in aid of a suit. Denial 
of status does not take away the jurisdic- 
tion of the court. Interim maintenance 
is not an act’ of exercise of inherent juris- 
diction. Interim maintenance is granted 
as an interlocutory relief in the suit.” 
We. are unable to agree with the learned 
Judges. Interlocutory relief, as the Judges 
call it, cannot. in our view. be granted 
except under express statutory authority.|. 
There is no statutory authority to award 
interim maintenance pending an action 
for maintenance where ‘the right to main- 
tenance is in dispute. 

10. . The learned counsel for the 
respondent reliéd on Gulabchand v. Kurji 
Bhagwanji, AIR 1962 Guj 229 and 


‘Subbaya v. Kandaswami. AIR 1935 Mad 


105 a case under the Guardian and Wards 
Act and it. was held by Bhagwati, J., that - 
the power to award interim maintenance 
was” implicit in the power to direct in- 
terim ‘custody of. the. minor. That case 
does not touch the present problem. In 
the second case also minors were involv- 
ed. A suit was filed on behalf of two 
minor sons by their, mother against their 
father for. partition of joint family pro- 
perties. . The father admitted that the 


. two minors, were his sons and that the 


properties were joint family properties. 
His defence was that the suit was not in 
the interest.of the minors. Pending dis- 
posal of the suit the trial court granted 
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interim maintenance at the rate of Rupees 
25/- per month. Walsh, J. thought that 
as the plaintiffs were minors and as 
neither their share in the joint family 
properties nor their alternative right to 
be maintained by their father was dis- 
puted, there was no bar to the exercise 
of inherent jurisdiction under Sec. 151. 


` Civil P, C. to award interim maintenance.. 


These facts, namely, that the plain- 
tiffs there were minors and their right 
to be -maintained was undisputed, dis- 
tinguish that case from the present case. 
In fact that was also how Walsh. J., dis- 
tinguished the earlier decision of J ackson, 
J., in C. R. P. No. 1312 of 1930 (Mad). It 
is unnecessary for us to consider the cor- 
rectness of Walsh, J.’s view. 
cient to say that Walsh, J. was not con- 
sidering a case where the right to main- 
tenance was itself in dispute. 

il. | As a result of the foregoing 
discussion we hold that the court has no 
jurisdiction to award interim maintenance 


pending decision of a suit -in which the 


right to maintenance is in contest. The 
Civil Revision Petition is allowed but in 
the circumstances without costs. We are 
grateful to Sri V. -Parabrahma Sastri for 
assisting us as amicus curiae. ` 

Petition allowed. 
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Bhagavatula Pullayya, Petitioner v. 
M. Anandam Chetti, Respondent. 

Civil Revn. Petm. No, 1874 of 1969, 
D/- 23-10-1970 against order of Principal 
Sub, J. Chittoor, D/- 22-9-1969, . 

Houses and Rents — Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Con- 
.trol Act (15 of 1960), S. 20 — In land- 
lord’s appeal against rejection. of evic- 
tion petition tenant is entitled to sustain 
the rejection on the grounds decided 
against him — (X-Ref:— Ss. 10 (2), (3) 
and 21) — (X-Ref:— Civil P. C. (1908), 
O. 41, R. 22). AIR 1958 Madh Pra 221 
& (1969) 2 APLJ 290, Followed.; (1969) 
1 APLJ 157 & (1959) 1 APLJ 408, Dis- 
tinguished.; (1884) ILE 11 Cal 301 (PC) 
. & ATR 1922 PC 241, Referred. (Para 7) 

He can do so on general principles 
as well as by virtue of O. 41, R. 22, Civil 
P. C. The latter provision is not in any 
way inconsistent ` with the Act and is 
hence applicable to appellate proceedings 
under the Act, (Paras 6 and 7) 

He cannot be refused this on the 
ground that every finding itself is an 
order and he could have appealed against 
them or at least against the order re- 
fusing him costs and having failed to do 
so those findings had become final An 
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It is suff- . 


A.LR- 


appeal, in view of Section 20, is com- 
petent not against mere findings but only 
against orders which in an eviction case 
can be either rejecting the petition or 
directing the tenant to deliver possession 
since under Section 10 (2) and (3) only 
such orders are contemplated. When a 
rejection order has been made the land- 
lord alone can file the appeal. When 
the reasons for disallowing the costs have 
not- been given in the order the tenant 
could not have questioned the findings 
adverse to him even if he had appealed 


against the refusal of costs, (Para 3) 
Cases Referred: Chronological Paras 


(1969) 1969-1 APLJ 157, In re, 
Bhogireddi Nagaraju 
(1969) 1969-2 APLJ 290 = 1971-1 
Andh LT 29, Hari Kishan Singh 
v. B. Narayana 
(1969) 1969-1 APLJ 408 = 1969-2 
Andh WR 246, Bansilal Patwa v. 
Lakshminarayan 3, 8 
(1958) AIR) 1958 Madh Pra 221 
(V 45) = 1958 Jab LJ 285, Seeta- 
ram v. Ramabai : 2, 4 
(1931) ATR 1931 PC 234 (V 18)= 
58 Ind App 350, Iswarayya v. 
Iswarayya 
(1922) AIR. 1922. PC 241 (V 9)= 
ILR 48 Cal 460, Midnapur Zamin- 
dari Co. Ltd. v. Naresh Narayan 


Roy 
(1884) ILR 11 Cal 301 = 12 Ind 

App 23 (PC), Run Bahadur Singh 

v. Lucho Koer 8 

A. V. Krishnarao and T. Seshagiri 

Rao, for Petitioner; T, Ramachandra Rao 
and S, K. S. Rangaswamy Tyyangar, 
for Respondent. 


ORDER: The respondent is the land~ 
lord of premises bearing door No. 327 
in Gandhi Road, Tirupathi He filed a 
petition for eviction of his tenant, the 
petitioner herein, under the provisions of 
Sections 10 (2) (i). 10 (2) (i). 10 (3) (a) 
and 10 (3) (b) of Andhra Pradesh Act 
15 of 1960. He claimed to be put in 
Possession on the several grounds men- 
tioned in those provisions. Every one of 
the grounds raised by the landlord was 
contested by the tenant, who, in addition, 
claimed that the petition for eviction was 
liable to be dismissed as not maintain- 
able as he had not been given any notice 
to quit in accordance with the provisions 
of Section 106 of the Transfer of Pro- 
perty Act before the filing of the peti- 
tion for eviction. The Rent Controller 
held every one of the grounds on which - 
the petition for eviction was based in 
favour of the landlord but nonetheless 
dismissed the petition as not maintain- 
able on the ground that there was no 
prior notice to quit. 

The Rent Controller did not; how~« 
ever, award any costs but stated no rea- 
sons for not awarding costs. The land- 
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lord preferred an appeal to the appel- 
late authority. .Following a judgment of 
a Division Bench of this court, the ap- 
pellate authority held that prior notice 
to quit was not necessary, The peti- 
tioner-tenant who was the respondent be- 
fore the appellate authority, wanted to 
sustain the order of dismissal by the Rent 
Controller on merits, that is, on grounds 
which had been decided against him by 
the Rent Controller, The appellate 
authority did not permit him to do so 
on the ground that if the petitioner felt 
aggrieved by the adverse findings given 
by the Rent Controller. he should have 
preferred an appeal and in the absence 
of such an appeal he could not be allow- 
ed to question the finding in the appeal 
preferred by the opposite party. The 
appellate authority, therefore, allowed 
the appeal and ordered eviction. 

2. In this revision, Sri A V. 
Krishnarao, learned counsel for the peti- 
tioner. contended that both on general 
principles and on the application of O. 41, 
RE. 22. the petitioner had the right tq 
seek to sustain the order of the Rent 
Controller before the appellate authority 
on points decided against him by the 
Rent Controller. He relied on the deci- 
sions in Seetaram v. Ramabai, AIR 1958 
Madh Pra 221 and Hari Kishan Singh v. 
B, Narayana, (1969) 2 APLJ 290. 

3. On the other hand Sri S, V. 
K. S. Rangaswami Iyengar, learned coun- 
sel for the respondent, contended that the 
finding of the Rent Controller on each 
of the grounds raised in the petition for 
eviction was by itself an order against 
which the petitioner could have prefer- 
red an appeal; at any rate, the petitioner 
could have preferred an appeal against 
the refusal to award him costs. The 
failure of the petitioner to prefer an ap- 
peal made the findings final, The find- 
ings would operate as res judicata in a 
subsequent proceeding and the correct- 
ness of the findings could not be canvas- 
sed in an appeal preferred by the op- 
posite party in the same proceeding. The 
learned counsel relied on the decisions 
in In re Bhogireddi Nagaraju, (1969) 1 
APLJ 157 & Bansilal Patwa v. Lakshmi- 
narayan, (1969) 1 APLJ 408. The provi- 
sions of the Andhra Pradesh Buildings 
(Lease Rent and Eviction) Control Act 
which are relevant for the purposes of 
this case are Sections 10, 20 and 21. 


Under Section 10 (1) -of the Act a 
tenant shall not be evicted whether in 
execution of a dccree or otherwise except 
in accordance with the provisions of Sec- 
tions 10, 12 and 13. Under S. 10 @ a 
landlord seeking to evict a tenant is en- 
abled to apply to the Controller for a 
direction in that behalf on any of the 
grounds mentioned.in the several clauses 
ef that sub-section. If the Controller is 
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satisfied that any of the grounds exist, 
he shall make an order directing the ten- 
ant to put the landlord in possession of 
the building. If the Controller is not 
satisfied he shall make an order rejecting 
the application. Section 10 (3). enables 
the landlord te apply to the Controller 


for an order directing the tenant to put. 


the landlord in possession of a building 
which is required by him subject to the 
conditions mentioned in the sub-section. 
If the Controller is satisfied with the 
claim of the landlord as bona fide he may 
make an order directing the tenant to 
put the landlord in possession of the 
building and if the Controller is not satis- 
fied he shall make an order rejecting the 
application. It is. therefore, seen that the 
Controller may pass two kinds of orders, 
one an order rejecting an application and 
the other, an order directing the tenant 
to put the landlord in possession, Sec- 
tions 10 (2) and 10 (3) do not contemplate 
any other type of order. 


Section 20 provides for appeals by 
persons aggrieved to the Chief Judge, 
Small Causes Court in the cities of 
Hyderabad and Secunderabad and else- 
where, to the principal Subordinate Judge 
having jurisdiction against orders passed 
by the Controller. Since the only orders 
which may be passed by the Controller 
in applications coming under Sec. 10 (2) 
and Section 10 (3) are orders rejecting 
the applications or orders directing the 
tenant to put the landlord in possession, 
it follows that appeals are competent only 
against such orders and not against mere 
findings. The order passed in the ap 
plication to the Controller in the present 
case was. one rejecting the application. 
Therefore, the landlord was competent 
to file an appeal to the Subordinate 
Judge. There was no order against the 
tenant directing him to put the landlord 
in possession and therefore, he was not 
competent. to prefer an appeal to the 
Subordinate Judge, 


Section 21 of the Act provides for 
the award of costs in proceedings before 
the Controller or the appellate authority 
in the discretion of the Controller and 
the appellate authority. The explana- 
tion to Section 21 provides that the ap- 
pellate authority may set aside and vary 
any order passed by the Controller in 
regard to costs of the proceedings before 
the Controller. The explanation to Sec- 
tion 21 seems to invest the appellate 
authority, in exercise of its appellate 
jurisdiction, with power to interfere with 
orders of the Controller in regard to 
costs, that is to say, it appears to invest 
the appellate authority with power to 
interfere with orders made by the Con- 
troller in regard to costs where appeals 
are brought before the appellate authority 
against orders of the Controller. The 
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explanation seems to be merely an ampli- 
fication of the. power of the appellate 
„authority and -does’ not appear to give a 
right to a- party to prefer’ an appeal 
against an order relating to costs only. 


E I was. however, told-by the learned 
counsel at the time of hearing of the 
- Civil Revision Petition that Division 


Bench of this court has héld that under. 


the provisions of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, an appeal lay.on the question 
of costs simpliciter. The case was not 
cited before me and though I am not 
satisfied that an appeal lies against- an 

order relating to. costs simpliciter I will 
proceed on the assumption that an appeal 
does so lie. Assuming that the ‘petitioner 
could have preferred an appeal because 
the. Rent Controller had refused to allow 
" him costs could the petitionér have cán- 
vassed the correctness of the findings of 


the Controller -on the grounds .raised in | 


the petition for eviction. The Controller 


did not say that he was disallowing costs- 


to the petitioner because he had given 
findings against the. -petitioner on the 
merits of the case. If heé had so stated 
perhaps the petitioner could have can- 
vassed the findings . before the appellate 
authority in“an appeal preferred against 
the order relating to costs, But-since the 
Controller did not state any such reasons 
for disallowing costs I am’of opinion that 
the petitioner could not have canvassed 
the findings against him by preferring 
an appeal against- the order i i 
costs to him, 


4 According to the learned coun- 
sel for the petitioner on gėneral princi- 
ples it was open to.the respondent in an 
appeal to sustain the order of the first 
court. before, the appellate’ authority on 
grounds on which, the 
decided against him. The decision of 
Hidayatullah, C. J., and. Tare, J. in AIR 
1958 Madh Pra 221 fully supports, the con- 
tention of the learned counsel. In that 
case the landlord filed an application be- 
fore the Rent. Controller tunder the pro- 
visions of the C. P. and Berar Letting ‘of 
Houses and Rent Control Order for per- 
mission to terminate the tenancy ‘on three 
grounds.~ The Rent Controller 
accept two of the grounds but granted 
permission on the ‘third ground. The 
tenant preferred’ an appeal to the appel- 
late authority. The landlord also wanted 
to urge before the appellate authority the 
grounds not. accepted by the Rent Con- 
troller. The appellate authority. refused 
to permit. him to do so and reversing the 
order of the Rent Controller on the third 
ground dismissed the petition for. per- 
mission. The landlord filed’a Civil Revi- 
sion Petitionin the High Court, Clause 21 
of the C. Pa & Berar Letting of Houses 
and Rent Control Order provided for- an 
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appeal to the appellate authority by any 
person aggrieved by an order of the 
Controller, Construing the words “any 
person aggrieved by-an order of the Con- 
troller” it was observed by the learned 
Judges as follows:—- ' , 

“The clause to which we have refer- 
red does not say that any ‘person aggriev~ 
ed may appeal to the Deputy Commis- 
sioner.’ It says that any person aggrieved 
‘by an order’ of the Controller may pre- 
fer an appeal. When the order was in 
favour of the landlords they were not 
aggrieved by the-.order. To borrow the 
language of their: Lordships of the Privy 
Council in Iswarayya v. Iswarayya, 58 
Ind App’ 350 at p:.361 -= AIR’ 1931: PC 
234 at p. 239, there was no reason why 
the landlords should appeal from the 
order which ‘the Rent Controller ‘had 
made; there was every reason: why they. 
should be satisfied therewith. © 

A right of appeal is conferred to get. 

an order set aside or out of ‘the way. 
Even if a person has a grievance ‘against 
a finding he cannot come by way of ap-- 
peal unless he challenges the order itself ` 
and wants to get it interfered with. Un- 
less we hold this way, even if the order 
is entirely in favour of a party he- would 
be required to file an“ appeal against a 
finding if the other side were -to appeal 
against the order-as it is. In our- opinion, 
the landlords here had. every reason to 
be satisfied with the order, and they 
need not have appealed.” - 

ealing next with the question whe 

ther the petitioner had a right -to urge 
before the appellate authority the grounds 
on which he had failed before the Con- 
troller the learned Judges: observed as 
folows:—  . 


“The learned counsel for the peti- 
tioners sought the analogy of Order- 41, 
Rule 22 of the Code of Civil Procedure 
and wanted to apply: it-on the: ‘strength 
of Section 141 of the’ Code.--In our 
opinion without having to. decide’ whe- 
ther Order 41, Rule 22 of the Code of 
Civil Procedure applies or- not to rent 
contrcl ‘proceedings and appeals - aris~ 
ing therefrom we-are quité satisfied that 
on general principles -a- party who has 
an order in its favour is entitled to. show 
that- the order is justified on ‘some 
ground which was ‘decided against it in 
the court below.” 

5. ‘Sri A. V. Érishnarao also- uimed 
that the provisions of:Order 41, Rule 22 
were also applicable to: the case. In 1969- ~ 
2 APLJ 290. Kuppuswami. J.. speaking _ - 
for the Division Bench observed:— 

“We are inclined to -agree with the 
view that the provisions of the Civil P. C, 
would as far as possible be‘applied to the 
proceedings under the Rent Control Act, 


‘in ‘eases where adequate provision is not 


made in the Act or the rules and provid~ 
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ed that the provisions squght to be ap- 
plied are not inconsistent with any ex- 
press provision of.the Act. er with the 
scheme and purpose of the enactment." 


6. I am of opinion, that the pro- 
visions of Order: 41, Rule 22, Civil P, Œ 
are not inconsistent with any: of thé pro- 
visions of the Act and. are, therefore, ap- 
plicable to proceeding before the , appel~ 
late authority under the Act, . 

7. - The petitioner, therefore, was 
entitled, both on general principles and 
on the application of Order. 41, Rule 22 
to sustain the order of the -Rent Con- 
troller before the Appellate Authority on 
the grounds decided‘ against him by the 
Rent Contes 

8. The decisions in 1969- 1 APLJ 
157 and 1969-1 APLJ 408 are not of any 
assistance to the digg In those 
cases Parthasarathi, J., and .Sambasivarao, 
J., considered. the ` question whether a 
party who succeeded in`the trial court 
could prefer. an appeal against adverse 
findings. . The learned. “judges: held that 
such a party could prefer an appeal pro- 
vided the adverse finding was implied in 


_the decree though not formally -expres-. 
sed in the decree. Sambasivarao, J., ob-- 
served that anh ‘appeal would lie if: the. 


finding would..otherwise operate as rës 
judicata ‘in a subsequent proceeding. I 
am not concerned. with such a -situation 
in the present case nor were the learned 
judges considering the questidn- whether 
a party could sustain -a decree in his 


favour: by challenging the adverse find- _ 
ingin the appeal’ preferred by the ‘op-. 


posite party against a decree: Order 41, 
Rule 22'is clear that a party may sustain 
a decree even- without preferring cross 
objections, -In- Run Bahadur Singh v. 
Lucho Koer, (1884) ILR-11 Cal 301 (PC) 
the appellant had appealed. to. the Privy 
Council against the decree of- the High 
Court. The respondent preferred a cross 
appeal against: certain: findings recorded 
in the fudgment of the High Court, Their 
Lordships observed: . 

- “Tt was unnecessary for- Hee to do 
so, inasmuch -as those findings could not 
be subsequently: - held to be conclusive 
against her, because the decree of the 


court below. was: not based: “upon any suh 


finding but in spite of it.” 

' 9. In-Midnapur Zamindari Čo. Ltd. 
v. Naresh Narayana Roy, ILR ‘48 Cal 
480 = (AIR 1922 PC 241)- -A Zamindar 


sued for possession and in answer the. 


tenants pleaded firstly that they had -oc- 
cupancy rights and secondly the stit was 
premature as there was no, settlement of 
fresh rent. The lower court dismissed 


the suit on the ground that the suit was. 


premature but it gave a finding that the 
tenants had no occupancy rights. The 
Zamindar appealed to the High Court 
and the > teńants filed a cross -appeal 
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-- to file a suit on behalf of G: 
_chayat.to recover any. sum certified to 
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against the finding that they had no oc 
cupancy rights, The High-Court afirm- 
ed the decree of the trial court on the 
ground that the suit was premature. It 
also affirmed the finding that the tenants 
had no occupancy rights. , 

-Their Lordships of. the Privy Council. 


held that. the-finding on the question of 


occupancy rights would. not support an 


-actual plea of res judicata in subsequent 


procéedings as the-defendants having suc- 
ceeded on the plea that the suit was 
premature. had no occasion to go further 
as_ to the finding against them. In the 


` present- case, -the findings adverse to the 


petitioner were neither implicit in the 
order of the Rent Controller rejecting the 
application. for eviction, nor .could such 
findings operate as res judicata in sub- 
sequent proceedings. I, therefore, hold 
that there is-no substance in the sub- 
missions advanced by the learned counsel 
for the respondent, ; 
10.. In the result, the Civil Revi- 
sion Petition is,allowed. The- order of 
the Subordinate Judge of Chittoor is set 
aside. The matter is remanded to the 
learned Subordinate Judge who is’ direct~ 
ed to dispose: of the matter afresh. in the 
light of what. has been said in this case, 

The peutoner: will get his costs, 
- Petition allowed, 
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_ District Panchayat Officer Krishna af 
Chilakalapudi, Petitioner v, Pathapatt 
Nageswara Rao, Respondent, 

Civil -Revn. Pein, No.. 871 of 1970, 
D/- 25-9-1970 against decree of Sub. J. 
Machilipatnam, -D/- 17-2-1969. ` 
. Panchayats —— Andhra Pradesh Gram 
Fonchayar Act (2 of 1964), S. 217 (2) (vii) 
and (ix), Rules under,- R. 7 — Recovery 
of dues- to. Panchayat — District Pan- 
chayat Officer having been authorised by 
the Rule to collect dues. certified by audi- 
tor is competent to file suits also for re- 
Over them,- E ` (Para .2) 

: Addl, Govt. Pleader, for Petitioner. 

. ORDER:— The- soale point involved 
in this ‘revision petition is whether the 
District Panchayat Officer is competent 
Gram Pan- 


be due from: any person: by the auditor. 
In this case the District Panchayat Offi- 
cer,.Machilipatam filed a suit against the 
ex-sarpanch of Tasivipudi gram panchayat 
to recover a sum of Rs, 442-18 Paise as 
the amount due from him in pursuance 
of a surcharge certificate issued - against 
him by the audit party. The lower court 
dismissed - the suit by holding that the 
District Panchayat Officer is not compe~ 
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tent to file the suit on behalf of the gram 
panchayat. Rule 7 of the Rules relat- 
ing to audit, surcharge. disallowance. and 
appeals under Cls. VII and IX of sub- 
section (2) of S. 217 of the A. P, Gram 
Panchayat Act is as follows:— : . 

“Every sum certified to be due from 
any person by the auditor under these 
rules shall be paid by such person into 
the nearest Government Treasury or in 
the nearest post office saving b or 
into the office of the gram panchayat as 
required by the auditor within fourteen 
days after the intimation to him of the 
decision of the auditor unless within that 
time such person. has appealed to the 
Government against the decision; and 
such sum if not paid, or such sum as the 
Government shall declare to be due, shall 
be recoverable by the District Panchayat 
Officer.” 

2. From a reading of the above 
rule it is clear that the District Panchayat 
Officer was authorised to collect sums cer- 
tified to be due from any person by the 
audit party. Though the lower court re- 
ferred to this rule erroneously thought 
that this rule does not authorise the Dis- 
trict Panchayat~ Officer to file suits, The 
lower court observed that this rule does 
not envisage that the District Panchayat 
Officer has been given the right to in- 
titute a suit in a court of law. When 
the said rule said that sums due shall 
be recoverable by the District Panchayat 
Officer it means that the District Pan- 
chayat Officer is competent to file suits 
to recover the sums certified to be due. 
Accordingly the judgment of the lower 
court is set aside and the case is remitted 
back to the lower court for: fresh dis- 
posal on merits in the light of the ob- 
servations made above. No costs, 

; Petition allowed. 
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(V 59 C 14) 
KRISHNA RAO, J. 
: Kazim Jawaz Jung, Appellant v. Mir 
Mohamad Ali Jaferi represented by G, P. 
A. Mohd.. Siddiq Anasari Hyderabad and 
another, Respondents, a: 

A A. ©. No. 457 of 1965, D/- 24-8- 
1970, against order of 4th Addl J.. City 
Civil Court, Hyderabad, D/- 16-9-1965. 

Civil P. C. (1908), O. 21, R. 46 (1) (a) 
=—- Rights of the attaching decree-holder 
— Decree-holder attaching the decree in 
favour of his judgment-debtor: cannot 
claim more rights than what his judg- 
ment-debtor has under that decree — 
Therefore, where A, a decree-holder, at- 
taches a decree for recovery of money in 
favour of B under which money would 
become payable to B only on the hap- 
pening of certain contingencies, A cannot 
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execute the decree against the judgment- 
debtor of B and recover the money be- 
fore the happening of the said contin- 
gencies. (Para: 3) 
Cases Referred: Chronological 
(1962) AIR 1962 SC 1764 (V 49)= 
(1963) 2 SCR 297, Shanti Prasad 
v. Director of Enforcement r 3 
(1958) AIR 1958 Andh Pra 31 
(V 45) = (1957) 2 Andh WR 111, 
C. V. Raghavayya v. Chamria 
Talkie Distributors i -3 
(1939) AIR 1939 Bom 90 (V 26)= 
41 Bom LR 19, Gajraj v. Hukam- 
chand - KP 3 
M/s. M. Sadasivarao and M. Rama 


Mohanrao, for Appellant; S, Suryapra- 


kasam, for Respondent No. 1.. 
JUDGMENT:— This appeal is filed 
by a garnishee against an order passed 
by the learned Fourth Additional Judge, 
City, Civil Court, Hyderabad directing 
him to deposit a sum of Rs. 6953-81 into 
court by 16-9-1965. The decree-holder 
in O. S. No. 50/61 levied execution against 
his judgment-debtor for recovery of 
money due under the decree. .In order 
to realise the decree amount, the decree- 
holder obtained a prohibitory order res- 
training the judgment-debtor’s garnishee 
from paving the amount due to the judg- 
ment-debtor. Though the garnishee was 
absent in the first instance, he was final- 
ly permitted to file an affidavit in which 
he disputed-his liability to the judgment- 
debtor. But on a consideration of the 
pleas advanced by the garnishee, the 
court below held against him and direct- 
ed him to produce the amount into court 
as required by-the decree-holder. Ag- 
grieved by the said order, the garnishee 
filed the above appeal. - = 
awe The circumstances under which 
the garnishee is sought to be made 
liable are as follows:— The judgment- 
debtor owned a share in the Estate of 
one Nawab Kurshid Jahi and a suit O. S. 
14/58 is pending in the High Court of 
Andhra Pradesh. for partition of the 
paigah among all the heirs. The suit 
ended in a compromise preliminary decree 
date 8-6-1963 and it is stated before me 
that a final decree has not yet been 
passed. Pending the final decree pro- 
ceedings, the judgment-debtor sold his 
undivided interest in favour of ‘two per- 
sons one of whom is the appellant herein, 
namely Nawab: Kazim Nawaz Jung under 
a registered sale deed dated 22-1-1964. 
A sum of Rs, 11,900/- wag paid in cash 
beforecthe Sub Registrar at the time of 
registration. So far as the balance of 
Rs, 35.700/- is concerned, it is provided 
as follows in para 16{a) of the sale deed. 
“In consideration of the payment of 
Rs, 47,600/- out of which Rs, 11,900/- 
are paid hy means of cash before the 
Sub-Registrar on 22-11-1964 at the time 
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of registration the receipt of which is 
hereby acknowledged by the vendor and 
the balance of Rs. 35,700/- to be paid 
after settlement of the dispute in respect 
of the alienation and the share sold here- 
by is allotted to the vendee without any 
trouble or complication, by a post dated 
Cheque .....ceccseceareee 

In Siew of this clause contained in the 
sale deed, it ig contended by the garni- 
shee- purchaser, that the balance of sale 
price is not unconditional and immedia- 
tely payable to the judgment debtor and 
that the question of payment to the judg- 
ment debtor would arise only on a future 
contingency, namely, that the vendor 
should be allotted all the properties which 
are agreed to be sold and all the disputes 
about the alienations effected by the 
vendor should also be settled. On the 
other hand, the contention of the decree- 
holder is that there was another clause 
in the sale deed according to which the 
purchaser (garnishee) is bound to pay the 
creditors of the vendor, The relevant 
clause is as follows:— 

“16 (e). If any creditor of the vendor 
seeks to enforce his claim against the 
vendee, the vendee is entitled to deduct 
the sum of the balance of the sale con- 
sideration and pay the same to the cre- 
ditor or deduct the same from the post 
dated cheque provided the creditor en- 
forced his.claim before payment of such 
balance.” 

The court below, relying mainly upon 


this clause, held that whatever may be ' 


the effect of the earlier clause making 
the payment of the balance of considera- 
tion depending upon the final settlement 
of disputes and the allotment of property 
to the vendor, the purchaser is bound 
to pay the debt due to the judgment- 
debtor, 

3. Hence the main question for 
consideration is whether the purchaser 
(Garnishee) can be directed to pay the 
money to the vendors (judgment- 
debtor’s) decree-holder. Under Order 21, 
Rule 46,-Civil P. C. attachment is made 
in the case of a debt not secured by a 
negotiable instrument by an order pro- 
hibiting the creditor from recovering the 
debt and the debtor from making pay- 
ment until further orders of the court. 
In the case of other moveable property 
attachment is made by issuing an order 
prohibiting the person in possession of 
the same from giving it over to the judg- 
ment-debtor. This is not a case where 
tangible movable property belong to the 
judgment-debtor was kept in the custody 
of the garnishee. Hence the only clause 
applicable is Cl, ía) of R. 46 (1) of O. 21, 
which relates tu a simple debt. Under 
Order 21, Rule 46-A, Civil P. C. (Andhra 
- Pradesh and -Madras amendment) the 
court in such a case shall issue a notice 
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to the person liable to pay the debt to 


_ the judgment. debtor to show cause why 


he should not pay the debt to the decree- 
holder. Under Rule 46-B if the said 
person who is called a garnishee does not 
appear or does not dispute the liability, 
the court may direct him to deposit into 
court so much of the amount as may be 
sufficient to satisfy the decree etc.. Under 
Rule 46-C the court has got the power 
to decide the question if the garnishee 
disputes his liability and the court, after 
deciding that the garnishee is liable. may 
direct him to deposit the amount into 
court for the satisfaction of the decree, 
The learned counsel for the appellant 
placed reliance on a decision of this court 
in C. V. Raghavayya v. C. T. Distributors, 
(AIR 1958 AP 31) in which it was held 
that if an amount is kept in deposit by 
a judgment debtor with a third party 
who has a claim upon the said amount, 
the judgment-debtor’s - decree-holder is | 
not entitled to proceed against the said 

amount until it was determined that such 
third person has no claim upon the said 
amount. It was further observed that 
the decree-holder cannot by means of 
attachment stand in a better position as 
regards the garnishee than the judgment- 
debtor and obtain from him a relief which 
the judgment-debtor himself cannot ob- 
tain. In Gajraj v. Hukamchand, (AIR 
1939 Bom 90) it was held that money in 
the hands of a garnishee which is pay- 
able to the judgment-debtor only in cer- 
tain contingencies cannot be recovered 
by the decree-holder, In Shanti Prasad 
v. Director of Enforcement, (AIR 1962 
SC 1764) a contingent debt is explained 
as a sum of money payable only when 
a contingency happens or does not happen 
in future, It is not the same thing as a 
present debt which is merely payable in 
future. The principle underlying the 
foregoing cases appears to be that a 
decree-holder can proceed against a 
garnishee only in a case where the judg- 
ment-debtor had the present right to re- 
cover the money for himself from his 
judgment-debtor (garnishee). But if the 
money is payable to the judgment~debtor 
only on a certain contingency, the decree- 
holder will be subject to the same dis- 
ability as his judgment-debtor and has 
to wait till the happening of the said 
contingency. Applying these principles 
to the facts of the present case, it is 
clearly mentioned in paragraph 16 (a) of 
the sale deed that the balance of the sale 
price will be paid to the vendor (judg- 
ment-debtor) only on the settlement of 
the disputes as regards the alienations, 
ete, and on the final allotment of the 
properties to the. judgment debtor in the 
final decree. Until the said event takes 
place, the judgment-debtor himself can- 


not demand the unpaid price from the 
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purchaser. It follows, therefore; that the 
decree-holder who. is merely 
to enforce. the right of bis judgment- 


debtor is equally debarred from claim- ` 


ing the money from the. pirni at this 
stage. 


4. It is submitted by the decree~ ` 


holder that the latter clause`in the sale 
- deed authorising the purchaser to pay the 
vendor’s creditors. overrides the earlier 
clauses laying down the conditions under 
which, the unpaid money was retained 
jn the hands ‘of the purchaser. The court 
below no doubt accepted this construc- 
tion but I am unable to agree that that 
is the proper interpretation. If the 
latter clause providing for payment cf 
the creditor’s vendor. is‘ given effect to, 
it would be practically. nullifying the 
effect of the earlier clause in para. 16 (a). 


The proper view to take is to' give effect. 


to. both the clauses and if that is done, 
the second clause will come into opera- 
tion only after.the disputes between the 
vendor and the vendee are ‘settled, in 
which case it may be said that the money 
due to the judgment-debtor becomes pay- 
able: to the judgment-debtor, It is not 


- - suggested by ~the decree-holder in: the 


court below that the disputes between the 


vendor and the purchaser were settled. . 


In fact it is stated by the’appellant’s 
learned counsel ‘that a final decree has 
not yet been passed in the suit pending 
which the judgment-debtor sold the’ pro- 
perty. I therefore disagree with the, view 
taken by- the court below. and: set ‘aside 
the order. directing the. appellant-garni- 
shee to deposit. the’ amount into court.- 
5. It will be of. course, open -to 
the decree-holder to proceed against the 
garnishee. at the. appropriate time in 
future when.the disputes between. the 
judgment-debtor and the purchaser are 
finally settled and ‘the. sale amount be- 
comes payable to the judgment-debtor. 
6. The appeal ~is accordingly 
allowed, but there will be no order as 


to costs. i. ; 
Z _ Appeal allowed, 
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PARTHASARATHI, J. 


` Kanneganti Venkata Subbayya’ (died) ~ 


and others, Plaintiffs v. P. Ranga Rao 
Tobacco Co. and others, ‘Defendants. i 

Civil Revn. Petn. No. 2041 of ‘1968, 
D/- 3-7-1970 against order of. Addl, Sub, 
J. Guntur, D/- 30-7-1968. 

(A) Negotiable Instruments Act (1881), 
S. 92 — Where a registered notice is 
issued requiring the maker of a pronote 
to pay the. amount due. the postman’s 
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[Prs. 1-3] K. V. Subbayya v. P. R. R. T. Co, (Parthasarathi J.) 


seeking . 


endorsement about the addressee’s. refusal 
to receive it is admissible in evidence 
without the postman’s evidence and is 
sufficient proof that demand for payment 
was made and was not met — (X-Ref:— 
Evidence Act (1872), S. 114). : AIR 1953 
Mad 884, Rel. on, - > (Para 4) 
(B) Negotiable Instruments Act (1881), 
S.:35 — Where the maker of a pronote 
declares to accept the registered notice 
issued by the. assignee calling upon bim 
to make the payment due, the endorser 
is liable on the ground of dishonour’ by- 
the: maker: even though there is no pre- 
gentment of the instrument to the maker. 
AIR 1925 Mad 444, Distinguished. - 
- (Paras 7, 10) © 
Cases Referred: ‘Chronological Paras 
(1953) AIR 1953 Mad 884 (V 40)= 
(1952) 1 Mad LJ 227; Bapayya 
v. Venkataratnam | 
(1925) AIR 1925 Mad 444 (V 12)= 
21 Mad LW 210, Kadappa Chetti 
- v. Thirupathi Che tti 


4 T: Sankarrao, for . Plaintiffs; P. 
Anjaneya Sarma, for Defendant No. 5: 


> _ORDER:— This revision ` petition 
ariSts out of a suit brought by an assignee 
of-a promissory note. The defendants 2 
and 3 were carrying on business in part- 
nership in the name and. style of “Sri 
Ranga Rao Tobacco Co.” The- partner- 
ship firm is cited as the 1st defendant. 
The 2nd defendant incurred ʻa liability 
on behalf of the partnership firm and 
executed a promissory note for. ‘the price 
payable by the firm on account of goods 
supplied by the 4th defendant. . The 
promissory note in favour of the 4th 
defendant bears the date 27-8-1964. The 
note. was subsequently assigned. by the 
4th defendant to the plantiff for due con- 
sideration on 4-12-1964. Four days later, 
on 8-12-1964, the plaintiff got a register- 
ed notice issued calling upon the maker- 
of the promissory. note to pay the amount 
due thereon. The notice | was returned 
unserved. ` Thereupon, -the ‘plaintiff, fave 
notice of dishonour to the 4th defendant 
as per Ex. B-5 dated 18-12-1964. Nearly . 
four’ months later, the 4th defendant re- 
plied to the notice under Ex. B-6 repu- 


 - diating his liability. Upon this, the suit . 


followed. 


2.. The additional - Subordinate - 
Judge, Guntur, granted a decree against 
the defendants 1 to 3 Le, the firm and 
the partners (the makers -of- the promis- ` 
sory note), .but declined to grant a decree 
against the assignor. The plaintiff -has | 
preferred this revision -petition challeng- 
ing the correctness. of the dismissal of the 
claim against the 4th defendant. 

3. - The Subordinate Judge. was of 
opinion that the avoidance of the receipt 
of the- registered notice by the maker of ` 
the promissory note is not tantamount 


AER: - 


"4978 

to a dishonour of the negotiable instru- 
ment by non-payment, Accordingly, the 
lower Court came to the conclusion that 
the 4th defendant is not liable, 


4, Two questions have been for- 
mulated in the course of the argument in 
this revision petition. The first point on 
which the argument turned, is whether 
the endorsement of the postman on Ex. 
A-4, the returned registered notice is ad- 
missible in evidence in the absence of 
the testimony of the Postman. The con- 
tention that is urged on behalf of the 
respondent is that there is no proof of 
the refusal of the registered notice by 
the addressee. There is clear authority 
to the effect that, notwithstanding the 
absence of the evidence of the Postman, 
the endorsement made by him is admis« 
sible in evidence. The authority in 
Bapayya v. Venkataratnam, AIR 1953 
Mad 884, is clear. It lays down unequi- 
vocally that the admissibility of the en- 
dorsement of refusal made by the post- 
man does not depend upon the oral testi- 
mony of the person making the endorse- 
ment. It is in the discharge of his om- 
cial duties that the Postman makes the 
endorsement of refusal. And, an act 
done in an official capacity is presumed 
to have been done in the proper exercise 
of the official function. The presumption 
consequently is that it is a valid act. It 
is, therefore, incumbent on the person 
calling in question the effectiveness of 
the official act to make out the plea affir- 
matively. In the case referred to above, 
the question arose with reference to a 
notice under Section 106. Transfer of 
Property Act It was held that the statu- 
tory obligation as'to notice was duly com- 
plied with by the production of the re- 
fistered notice bearing the endorsement 
of the Postman about the refusal of the 
addressee to receive it. I am of opinion 
that the endorsement on Ex. A-4 is suffi- 
cient to prove that a demand for the pay- 
ment of the money due under the pro- 
missory note was made and that it was 
not met. 


5. The second point debated be- 
fore me was, whether it can be said that 
there was a dishonour of the promissory 
note inasmuch as there was no present- 
ment of the promissory note by the 
holder to the maker of the promissory 
note. Learned Counsel for the respond- 
ent relied upon Section 92 of the Negoti- 
able Instruments Act, which reads as 
follows:— 


“A promissory note, bill of exchange 
or cheque is said to be dishonoured by 
non-paymert when the maker of the 
note, accepror of the bill or drawee of 
the cheque makes default in payment 
duly required to pay the 


. K, V. Subbayya v. P. R. R. T, 
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` He has also relied on the provisions, of 


Section 64 of the Negotiable Instruments 
Act which inter alia enacts that there 
should be presentment of the promissory 
note for payment to the maker by or on 
behalf of the holder and that in default 
of such presentment, the other parties 
thereto are not Hable thereon to such 
holder. 

6. It is submitted that in the in- 
stant case, there was no presentment of 
the promissory note to the maker, and 
consequently, the endorser cannot be 
made liable, The argument is that dis- 


“honour by non-payment can arise only 


on the omission of the maker to pay the 
same when the demand is accompanied 
by the presentment of the promissory 
note. The condition as to the present- 
ment of the negotiable instrument was 


- not satisfied and, consequently, there was 


no dishonour so as to attract the liability 
of the indorser in accordance with the 
provisions of Section 35 of Negotiable 
Instruments Act. 


7. The argument outlined above 
rests upon the basic premise that in order 


‘to make the indorser liable on the ground 


of dishonour of the negotiable instru- 
ment by the maker, the presentment cf 
the instrument is an essential pre-requi- 
site. The question arises whether the 
only contingency that can give rise to 
dishonour of the negotiable instrument is 
refusal of payment on presentment of the 
promissory note. In other words; is it 
not possible to make out the dishonour 
of the negotiable instrument by the 
maker in any other contingency? Cannot 
the dishonour of the negotiable instru- 
ment be proved to have taken place by 
proof of the refusal of payment by the 
maker, not on the ground of want of pre- 
sentment of the Promissory note, but on 
some other ground? Supposing refusal 
to make the payment was not accom- 
panied by any reason and it was a total 
refusal for which no reason at all was 
assigned by the maker of the promissory 
note. In a situation like that, can it not 
be said that the liability of the indorser 
is attracted in terms of Section 35 of the 
Act? To my mind, the answer appears 
to be clear. The intendment of S. 35 
is to make the indorser liable in all cases 
of dishonour by non-payment, howsoever 
the refusal to pay may have occurred. 
The refusal to honour the obligation 
under a promissory note may arise 


either on the presentment of the 
promissory note or in circumstances 
where the promissory note has not 


been presented. The true test, there- 
fore, is whether there was a refusal to 
meet the Hability due under the promis- 
sory, note. If such a refusal is proved, 
the fact that the promissory note has 
not been presented to the maker when 
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he declined to honour the obligation would 
be immaterial when the refusal was not 
based upon the plea that the promissory 
note was asked to be presented but was 
not presented. On a reading- of all the 
relevant provisions of the Negotiable In- 
struments Act, it is clear that the insis- 
tence on the presentment of the Negoti- 
able Instrument is a privilege or an 
joption given to the maker. If he so 
chooses, he can insist upon the produc- 
tion of the promissory note, bill of ex- 
change or cheques and may decline to 
honour the obligation except on the due 


presentment of the negotiable instrument. > 


But, this option is capable of being waiv- 
ed: and, where the dishonour of the obli- 
gation_is attributable not to the non-pre- 
sentment of the instrument when it was 
insisted upon but to some other reason, 
there is no justification for holding that 
the provisions of Section 35 are not ap- 
plicable. - 


8. On a true construction of the 
provisions of Sections 92 and 64 it appears 
to me that they cannot be read as mak- 
ing an exhaustive provision that dis- 
honour of- a negotiable instrument. cannot 
take place -in contingencies other than 
the one for which provision has been 
made thereunder. Rather. the true mean- 
ing of the sections is that non-payment 
by the maker of a promissory note after 
presentment thereof is envisaged as one 
of the situations where dishonour of the 
obligation may have occurred. It would 
be contrary to the spirit and intendment 
of Section 35 to construe the expression 
“dishonour” occurring in that section as 
being limited to the contingency that is 
envisaged by reading Sections 92 and 64 
together. The proper construction, in my 
opinion, is to read Section 35 so as to 
give a broader meaning to the expres- 
sion “dishonour” by interpreting it to 
mean not merely dishonour of the obliga- 
tion as contemplated by the other sec- 
tions but also dishonour of the obliga- 
tion in other contingencies as -well. 

9. My attention has been drawn 
to a decision in Kadappa Chetti v. Thiru- 
pathi Chetti, ATR 1925 Mad 444. That 
case related to a hundi to which the 
provisions of Section 91 are’ applicable. 
In that context, the learned Judges made 
certain observations on which consider- 
able stress is placed by the learned coun- 
sel for the respondent. Venkata Subba 
Rao, J. observed:— ; 

“There cannot generally be any dis- 
honour by the drawee without present- 
ment of the bill to him for acceptance 
or for payment. Dishonour by the 
drawee is a condition precedent under 
Section 35 for the coming into existence 
of the liability of the indorser.” ; 

It will readily be appreciated that the 
observations made by the learned Judge 
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were with reference to a hundi and were 
based upon the provisions of Section 91 
of the Negotiable Instruments Act, There 
is a clear distinction between the two 
Sections 91 and ‘92. The former is ap=. 
plicable only to bills of exchange, where- 
as the latter is equally applicable to pro- 
missory notes,. bills of exchange and 
cheques, It is, no doubt, true that the 
learned Judge’s observation referred to 
payment as well as acceptance of a bill 
of exchange. But, one cannot ignore 
that the Division Bench that decided the 
Madras case was concerned with the law 
applicable to a hundi and to a case where 
the acceptance under Section 91 was a 
condition precedent, The Division Bench 
had no occasion to consider the ques- 
tion whether in relation to a promissory 
note the liability of the indorser under 
Section. 35 does not arise on the ground 
that the promissory note was not pre- 
sented to the maker. The decision relied 
upon by the learned Counsel, is, there- 
fore inapplicable:to the case on hand. 


10. Though the question has nof 
been considered from that angle and the 
argument before me also has not covered 
that ground it is pertinent to refer to 
the provisions of Section 76 of the Nego- 
tiable Instruments Act. That section em- 
bodies the exceptions where presentment 
is unnecessary. It may be noted that 
presentment is not insisted upon among 
other cases in circumstances where the 


‘maker closes his place of business on a 


business day he or any. other authorised 
person fails to attend the place of busi- 
ness or the maker cannot be found after 
due search, In the instant case, the notice 
calling upon the maker to pay the amount 
could not be delivered because of the 
avoidance and refusal of service by the 
maker. It appears to me-that in a case 
of this description,. the principle under- 
lying Section 76 becomes applicable and 
the omission to present the negotiable 
instrument will not subject the holder to 
any disability. It is also to be noted 
that there is an exemption from present- 
ing the negotiable instrument in cases 
where a party waives his right or the 
drawer would -not suffer. any damage 
from want of such presentment. I am of 
opinion that in a case where the maker 
of the promissory note declines to accept 
the registered notice issued by -the as- 
signee, it is permissible to invoke the 
principle underlying Section 76 and to 
equate the situation with a waiver, with 
the result that the non-presentment of 
the negotiable instrument will not be an 
impediment to the application of the rule 
of dishonour and the consequences aris- 
ing therefrom. - 

1. The decision of the lower 
court cannot. therefore be upheld. The 
revision petition is allowed. There shall 


1972 
be a decree against -the 4th ‘defendant 


who will also :pay: the costs in-the court .. 


below. There will be: no’ order as to 
gosts in this. revision petition, 5 


_ Petition: allowed, 


Al 


ae 
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(V 59 C 16) . 


OBUL REDDI l RAO, VENKATESWARA: 
JJ. 


’ 


‘The South’: Indian” Sugar Mills ` As- - 
others, _. 


sociation Andhra “Pradesh and 
Petitioners v. The Union. of ‘Iridia and 
others, Respondents, . 

3 Writ Petns. Nos. 3709, 1143, 1175, 
1177, 1183, 1213, . 1232, 1274, 1282. 1290 
1295. . 1317, 1319, 1338, 1340, 1434° and 
1827. of 1970, D/-. 1 18-2-1971. 


(A) Essential Commodities - Act’ (1955), 


S. 3 (3-C) (as amended. by Act 36- of 1967) — 
Validity :— Section- 3°-(3-C). is not in- ` 


valid on the ground that it suffers. from 
vice ‘of excessive. delegation of power — 
(X-Ref:— — > Comatiention of India, Art. 245). 

- (Para -7) 


- Subézectiaa caiitiot* be ‘challenged ‘on. 


the ground of excessive -delegation of. 
power as in the:interest of general -public 
the power is vested in the Central 
ernment for maintaining or increasing 
supply of Sugar or for securing its equit- 
able distribution and availability at fair 
price. ` It is to effectuate the policy of the 
Act that powers have been vested in the 
Central- Government, : 


S. 3 (3-C). (as ‘amended by Act-36 of 1967) 


— Notification dated 1-3-70 -Issued under ` 


— Validity — Notification. - fixing. ex- 
factory prices of sugar — Prices fixed do 
not. suffer from vice of‘ not :complying 
with requirements ; of S. 3 (3 ©). 

(Para 21) 


So dong. ‘as ihe price paid ultimately 
secures the producer a reasonable return, 
the fact that the country is divided into 
different areas or Zones. cannot be made 
a matter. of complaint,- the- main theme 
of Section .3 (3-C) being.. that the price 
fixed should: ensure a reasonable return. 


It cannot, therefore, be contended that . 
3 - (3-C). insists upon fixation -of | 


Section 3 
‘price for. each factory and that it-is-not 
ble to fix the price on a- zonal 
basis. ‘or before the actual: cost. of -pro~ 
duction is ascertained. 
- -It is not necessary that the: notifica- 
tion should disclose that,.in- fixing the 
price, the Central Government had. taken 
into .consideration *he factors. referred~to 
in Section 3 (3-0)... If’ the ‘price - deter- . 
mined - secures a'. .reasonable return, then ` 
it follows that:there-is compliance with ° 
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S; L S. Mills Assn, v. Union of-India (Obul. Reddi J.) ` 


` mination, ... 


Gov- 


0o 7 > (Para 7). 
(B) Essential Commodities ‘Act-(1955), 


‘(Para.7). 
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all -the requirements ot Section “3. (3-C). 
8) 


(Para 
; Held-that the notification dated 1-3- 
1970. .was: valid as. all the recommenda- 
tions of the Tariff Commission which the 
Central - Government, accepted were - re- 
lated to the cost of production and were 
in’ conformity with the requirements of 
Cls.: (a); (b). © and (a) of S. 3 (3-C). 
-~ ° (Para 21) 
“(© Constitution of India, Art. 14 — 
Discrimination — So Jong as the classi- 
fication on Zonal basis is validly made 
D regard to factors . Mentioned in 
3 (3-C) of the Essential - Commodities 
re (1955), the fact that the ‘levy price’ 
of Sugar fixed by the Government noti- 
fication is higher in another area cannot 
be challenged. ‘on the ground of discri- 
. (Paras 16, 17) 
__ Article” 14. forbids ‘only class_legisla- 
tion and..not reasonable -classification or 
grouping. ‘Grouping of’ factories areawise 
or zonewise for: purposes of fixation of 
sugar price was made for achieving the 
objects of Section 3, viz., for maintaining 
supplies of. sugar, securing equitable dis- 
tribution and making it available to the 
. consumer, at.a fair price.” (Para 16) 
Cases Referred: . Chronological. Paras 
(1971): Civil Mise. Writ: No. 3718 of . 
1970, D/- 25-1-1971 (Pat) 20 
(1970) Spl Appeals Nos. 255 and | 
301 of 1969, D/- 2-12-1970 (Pat) 20 
(1969) W. P.-No, 3275, of 1967, D/- .. 
30-1-1969. (Pat) ` W 
(1959) AIR -1959 SC- 626 Ù 46) = A 
(1959) Supp (2) SCR 123. Diwan 
< Sugar. and General Mils. (P) Ltd. 
- V- Union .of India os -- 12, 19 
- Advocate-Geheral and ‘A. V. Koteswara 
Rao. (in. W: P.. No. .3709 of 1970). K. 
Srinivasa .Murthy .(in W. P. Nos. 1143, 
1175, 1213, 1232. 1274, 1282, 1319, 1340, 
1434 and 1827 of 1970). M K. Nambiar 
for P: -Babulureddy (in. W. P. No. 1177 of 
1970), G. Venkatarama Sastry (in W. P. 
No. 1183 of.1970), B..K; Seshu (in W. P. 
Nos.. 1290" of 1970 and. 1338 of. 1970), Ad- 
vocate-General ‘and -G. , Suryanarayana 
Murty. (in W. P. No. 1295. of 1970) and 
A.V. Koteswara Rao (in. W. P. No, 1317 


- of 1970). for. Petitioners; -Advocate-Gene- 


ral,.Madras. High Court and Central Gov- 
ernment Standing -Counsel, for pesponde 
ents in. all the cases, .. D 

: OBUL- REDDI, J. In this batch of 
writ petitions.. the. constitutional validity 
‘of the notification: issued by the Central 
Government, ‘dated _1- 3-1970, in exercise 
_of _ the powers vested: in it under sub- 
B (3-C) of 5. 3 of- the -Essential Commo- 
dities; (Second Amendment) Act, 1967 (Act 
-36 of .:1967) ‘(hereinafter referred to: as 
the: Act) fixing the- ex-factory prices of 
‘Levy sugar’ -pet -quintal .pradewise has 
` been :challenged. - Even if the section is 
` held to. be valig, itis the. Penioners: case, 
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the impugned notification. dated 1-3-1970 
is not valid, as the prices were fixed 
without regard to the eae mentioned 
in sub-section (3-C).of S, 3 and all the 
recommendations of the Tariff Commis- 
sion,. which the Central Government ac- 
cepted in fixing the prices, ‘are wholly 
unrelated tothe cost of. production: and 


: are not in balers barre with the require- 


ments of Cls. (a), (b). (c) ar a) of sub- 
section (3-C): of S. 3 of the Act. 

se To--determine the validity ‘or 
otherwise of the _ impugned notification 
fixing’ the ex-factory prices of sugar, it 
is necessary to state the gist of the aver- 
. ments as appear from the affidavits filed 
in support of the writ petitions, There 
are 19 sugar factories in Andhra Pradesh 
and they are all members of the South 
Indian Sugar Mills Association, the first 
petitioner in W. P. No. 3709 of 1970. Some 


of the sugar. factories have been esta~ 


blished in the co-operative sector and’ the 
rest in the private sector. -It‘is the com- 
mon case of -all the sugar factories that 
sugar industry is an agro-based. seasonal 
industry and the working results of the 
industry depend very much upon a varie- 
ty of factors including climatic conditions, 


If the percentage of recovery of sugar . 


from the cane is high, the cost: of pro- 
duction will be léss; but, if the recovery 
is low. then the manufacturing cost- will 
be higher. . The cost of production is also 
dependent upon the duration - of the 
crushing season which varies from factory 
to-factory having’ regardéd’ td the avail- 
ability. of ‘cane in each. factory area. 
Neither ‘the percentage of recovery nor. 
the price of sugarcane nor the manufac- 
turing cost remains constant, as:.they are 
variable; depending upon. several factors. 

The factories, during the years 1967- 
68, 1968-69, purchased. sugarcane at the 
rates of Rs, 100/- and 110/- per. metric 
tonne which-is higher than-the minimum 
sugarcarie price fixed by-the-Government 
under the Control Order. There ‘was fur- 
ther rise in the manufacturing cost of 
sugar by- reason -of the revision of the 
wages effected consequent on thé recom- 
mendations of the Second Wage Board, 
The Government, while fixing oe ex- 
factory` prices, . ‘has not borne - mind 
that the prices fixed should ae a rea- 
sonable return on the ‘capital employed 
in the business and the factors that were 
taken into consideration..by the Govern- 
ment: on the’ recommendations of the 
Tariff Commission are de hors the statu- 
tory requirements of Section 3 (3-C).-The 
Central Government divided the entire 
country into five sugar zones in accord- 


ance with the recommendations made by ` 
the Sen Enquiry Commission, which was < 
set up in August, 1964, - The Govern- - 
ment fixed ex-factory price of sugar: for’ 


the years 1965-66 to 1968-69.on the basis 
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of the cost schedule prepared by -that 
Commission. Two of the sugar factories 
in Nizamabad District -were included in 
Zone, I, comprising of Gujarat, Maha- 
rashtra, North. Mysore and North Andhra 
Pradesh. The remaining. 17 factories in 
the State were-included in Zone II com- 
prising of Orissa, rest of Andhra Pradesh 
South Mysore, Madras, Pondicherry . and 
Kerala. The prices per quintal of sugar 
of Grade: D-29:in Zone I was Rs. 141-30 
Ps.. and in Zone TI it was Rs. 161-14, The 
price’ fixed for the sugar produced in 
1968-69 season for the various factories 
in the: State was on the’ basis of the 
prices fixed for each of the five zones. 
The price fixed for the subsequent years 
1969-70, 1970-71 and 1971-72- under the. 
impugned notification is ‘on the basis of- 
the Tariff ` Commission’s report, which 
divided the entire’ country into’ fifteen 
zones bringing into one zone. This divi- 
sion of the country into fifteen zones for 
fixation of’ sugar price is not made on 
any rational basis. relevant-to the econo- 
mics of sugar production and further: it 
resulted in fixing a higher price to States 
like Tamilnadu. Mysore, which were ori- 
Rinally in Zone II, along with seventeen 
of the factories in. ‘the rest of Andhra 
Pradesh and the lower price now. fixed 
for. the factories in Andhra Pradesh has 
resulted in. these factories oe discri- 
minated, arana: . 


> 3. In this batch of writ petitions, 
it would be sufficient if wè refer to the 


: appointment of Sugar. Enquiry Commis- 


sion in August, 1964, which was asked 
to make a‘comprehensive enquiry into-the 
various aspects of sugar industry includ- 
ing the economics of sugar production 
and cost structure and the appointment 
of Tariff - ‘Commission: in 1968, which was 
again: asked to examine the cost structure 
of sugar and the preparation -of new ‘cost 
schedules to fix the fair prices payable 
to the sugar industry. The: Sugar: En- 
quiry. Commission.. also known as~ Sen 
Commission, -as' it’ was headed by .Dr. 
S. R. Sen, after an elaborate enquiry, 
thought fit to’ divide the country ‘into. five 
zones and fix prices for each of the ‘zones 
having regard: +o the variations in the 
duration of the crushing -season iti éach 
area, percentage ` of- recovery of sugar. 
from.cane, ‘cost’ of cane in each atea, and 
the cost of production. The Government 
Introduced -partial- ‘decontrol of sugar in 
1967-68. Partial control ‘was exercised 
on the price of sugar by fixing. what is 
called, “levy price. of sugar” for the five 
zones. By this partial. control 70% of ‘the 
sugar. produced by each factory could 
only be sold at-the price ‘determined by 
the Central Government as specified in 
the notification for that year. There was 


dissatisfaction in the sugar industry. over 
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the cost -schedules prepared by :the Sen 
Commission, 

The data collected ‘by the Commis- 
sion for the year 1963-64, it was com- 


plained by the industry, had become out. 


of date. The sugar industry asked for 
re-examination of the cost schedules, The 
Tariff Commission was, therefore, re- 


quested to go into the question - of cost. 


schedules so that the industry may have 
a fair return for the capital employed. 
Among the: other points which it was 
asked to enquire into were whether the 
classification of factories into zones should 
remain as they were in accordance -with 


the recommendations of the Sugar En- . 


quiry Commission and-if-not, on what 
other considerations should the division 
of factories be into zones, Accordingly, 
the Tariff Commission made an elaborate 
enquiry going: into every aspect of the 


sugar industry and made its recommenda- - 


tions and submitted: a report. These re- 
commendations were accepted by the Cen- 


tral Government resulting in increasing . 


in number of price zones from five to 
fifteen in order ` to eliminate inter se 
anomalies in the cost structure. The cost 
schedules prepared by the Tariff Com- 


mission for fixing levy prices of sugar. 


for three years, 1969-70, 1970-71 and 


1971-72, were also accepted. As regards ` 


the reasonable return on the capital em- 
ployed. in the business, the Tariff Com- 
mission recommended Rs. 10.50 per quin- 
tal of sugar.. which, it considered, would 
be fair and reasonable. . This margin or 


return of Rs. 10.50 is to cover. interest on. 


capital, profit, taxation and the like. 


4, It is the case of the petitioners 
that the statement and particulars given 

them would ‘show that. the ‘levy 
prices’ of sugar fixed do not leave any 
margin, let alone a reasonable return as 
laid down in sub-section (3-C) of S, 3 and 
that, therefore, the levy prices fixed have 
` absolutely no relation’ to the manufactur- 
ing cost of sugar which includes the price 
paid for sugarcane by the factories. and 
also the higher wages to the factory. 
Labour, skilled and unskilled, and mana- 
gerial expenses, which have ‘shot up. 


5, Section 3 (3-C) of. the Second 
Amendment Act; 1967 may now be notic- 
ed in order to determine whether the 
guidelines: laid there were followed by 
the Central Government in “fixing. the 
‘levy prices’ of sugarm——- v >. 


‘Where any producer ts ad by 
an order made with reference to Cl. ( 
of sub-section. (2) to sell any kind of 
sugar- (whether. to the Central Govern- 
ment or a State Government or-to an 
officer or agent of such Government or 
to any persons) and either no notification 


in respect of such sugar has been issued . 


under. sub-section (3-A). or any such noti- 
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fication; having been issued, has ceased 
to remain .in force by efflux of time, 
then notwithstanding anything contained 
in sub-section (3) there shall be paid to’ 
that producer an amount therefor which 
shall be calculated with reference to such 


- price of sugar as the Central Govern- 


ment may, by order, determine, having 
Tegard to— 
: (a)_the minimum price, if any, fixed 
for sugarcane by the Central Govern- 
ment under this section; . 
- (b) the manufacturing cost of sugar; 

(c) the duty or tax, if any. paid or 
payable thereon; and 

(d) the securing of a reasonable re- 
turn on the capital employed in the busi- 
ness of manufacturing sugar; f 

and different prices may be deter- 
mined from time to time: for different 


- areas or for different ‘factories or for dif- 
‘ferent kinds: of sugar. 


Explanation:— For the purposes of 
this sub-section, ‘producer’ means ‘a 
person carrying jon the business of manu- 
facturing sugar,’ i 

- Clause (f) of sub-section (2) of 5. 3 
of the Act reads: 

3 (2) “Without prejudice to the gene- 
rality of the powers conferred by sub- 
section - (1), an order made thereunder 
may provide— : 


(1) for réquiring any person holding: 
in stock any essential commodity to sell 
the whole or a specified part of the stock 
to such person or class of persons and 
in such circumstances as may be speci- 
fied in the order.” 

We may also notice CL (c) of sub-s, (3) 
of S, 3, ‘which reads:— 

-3(3): “Where any person sells any 
essential commodity in compliance with 
an, order made with reference to CL (9 
of sub-section (2), there shall be paid io 


him the price,. therefor’ as Deremate. 
provided 

(a) xx. _ XX xx 

(b) xx 


xx xx 

(c) where neither CL. (a) nor Cl. 6 
applies,.the price calculated at the market 
rate prevailing in the locality at the date 


‘of sale. 


6. The arguments. of the advocate- 
General- and M. M K. Nambiar, Mr. 
Venkatarama. Sastry, Mr. Srinivasamurthy 
and Mr. Koteswara Rao, appearing for the 


‘petitioners may be summarised thus: Sec- 


tion 3 (3-C) introduced by Act No. 36 of 
1967, is not constitutionally valid. . Even 
assuming that it is a valid- provision, the 
impugned notification dated 1-3-1970 fix- 
ing the exfactory levy. prices of sugar 
is not- only. for 1969-70, but for the 
following two years, 1970-71 and 1971-72, 
also is invalid. as the prices were not 
determined in compliance with the con- 
ditions laid down in. that.. ‘section, See- 


` 


` 
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tion 3 (3-C) does not empower the Gov- 
ernment to purchase ‘levy sugar’ at a 
price lower than the cost of production. 
' The cost of production varies from fac- 
tory to factory and each factory must be 
assured of a reasonable return, which 


Cl, (d) of Section 3 (3-C) provides. Fixa- ~ 


tion of a price on an average or group 
basis is incompatible with what is laid 
down in Section 3 (3-C). The price of 
sugar was fixed before sugar was produc- 
ed and not with reference to the cost of 
production of each factory, thus ignor- 
ing the manufacturing cost. The prices 
fixed for future on the basis of weighted 
average taken by the Tariff Commission 
can have no relation to the actual manu- 
facturing cost in each year. Levy prices 
fixed for Madras and Mysore States are 
higher though. the costs of production in 
` those States was found to be lower and 
percentage of recovery of sugar from. cane 
was higher than in Andhra Pradesh, The 
Second Wage Board’s recommendations, 
which came into force on 1-11-1969. were 
not available when the Tariff Commission 
estimated the cost of production and, 
therefore, the levy prices fixed are in 
“disregard of the factors specified in Sec- 
tion 3 (3-C). 


7. The scheme of the Essential 
Commodities Act is this: £ 
The Act has been enacted in the interests 
of the general public, for the control of 
the production, supply and distribution 
of, and trade and commerce in, certain 
commodities. Sugar is one of the essen- 
tial commodities. If the Central Govern- 
ment considers it necessary or expedient 
for maintaining or increasing supplies of 
any essential commodity or for securing 
their equitable distribution and avail- 
ability at fair prices, it may, by order, 
provide for regulating or prohibiting the 
production, supply and distribution of an 
essential commodity. Clause (f) of sub- 
section (2) of S. 3 empowers the Central 
Government to require any person hold- 
ing in stock any essential commodity to 
sell the whole of it or a specified part of 
it to such person or class of persons and 
in such circumstances as may be speci- 
fied in its order. A person, who sells the 
commodity, either will be paid a price 
mutually agreed upon or a price consis- 
tent with the control price or where 
there is neither a control price nor an 
agreed rate, at the prevailing market 
rate in the locality at the date of sale. 
It is to effectuate the policy of the Act 
that powers have been vested in the Cen- 
tral Government. Therefore, the vali- 
dity of Section 3 (3-C) cannot be challeng- 
ed on the ground that it suffers from the 
vice of excessive delegation. i 

All that has now to be considered 
is whether the impugned order is issued 
by the Government in accordance with- 
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the requirements of Section 3 (3-C), The 
power of the Government to fix the price 
for sugar is not in dispute; but what is 
in dispute is that the price so fixed by 
the impugned notification does not pro- 
vide for a reasonable return. and is, there~ 
fore, in violation of the guidelines. Sec- 
tion 3 (3-C) is sought to be construed by 


the learned Advocate-General and Mr, 


M, K. Nambiar in this manner: 

This section. lays down that the price 
paid to the producer shall be calculated 
with reference to what is stated in 


Cis, (a), (b). (c) and (d). It is the manu- 


facturing cost of production of sugar of 
each producer that should be taken into 
account, as Cl. (d) could be no disagree- 
ment with the: contention of the learned 
counsel that the scheme of the provi- 
sion is that the price payable shall be 
fixed so as to provide for a reasonable 
return to the producer. on the amount 
extended in the business of producing 
sugar. If it bears out from the material 


_ Placed before us that the price fixed pro- 


vides a reasonable return. as that is 
mandatory, then no, grievance can be 
made by the producers of the. prices now 
fixed. are 

The construction sought to be placed 
by the learned Advocate-General as also 
by Mr. Nambiar overlooks the fact that 
that part of the section which reads ‘there 
shall be paid to that producer’ has to be 
read- in conjunction with the last limb of 
the section which reads ‘and different 
prices may be determined from time to 
time for different areas or for different 
factories or for different kinds of sugar.’ 
The essence or the pith and substance 
of the provision is that the price fixed 
should be such as would ensure a rea- 
sonable return to the producer on the 
capital employed in producing sugar. All 
that the producer is entitled to ask for 
is payment of a price which assures him 
of a reasonable profit. So long as the- 
price paid ultimately secures him a rea- 
sonable return, the fact. that the country 
is divided into fifteen’ different areas or 
zones cannot be made a matter of com- 
plaint, the main theme of Sec. 3 (3-C) 
being that the price paid to the producer 
shall be inclusive of a reasonable profit. 
We are, therefore. not inclined to agree 
with the learned Counsel for the peti- 
tioners that the section insists upon fixa- 
tion of price for each factory and that 
it is not permissible to fix the price on 
a zonal basis or before the actual cost of 
production is “ascertained, 


8. This leads us to the enquiry 
whether the levy prices fixed under the 
impugned notifications for different kinds 
of sugar is in accordance with the condi- 
tions laid down in Cis. (a). (b). (c) and 
(d). The main attack is that the price 
now fixed has .absolutely no relation at 
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all to realities viz., the actual price paid 
by each factory for purchasing sugarcane, 
the percentage of recovery of sugar and 
the manufacturing cost of sugar of each 
of the factories. According to the learn- 
ed Counsel, the prices recommended by 
the Tariff Commission, which were ac- 
cepted by the Central Government were 
not formulated having regard to their 
requirements of Section 3 (3-C). as there 
is nothing to show from the report of 
the Tariff Commission that, while fixing 
the ex-factory prices of sugar, it took 
into consideration the factors relevant 
under sub-section (3-C) of S. 3. It is not 
necessary that the notification should 
disclose that, in fixing the prices, the Cen- 
tral Government had taken into considera- 
tion the factors referred to in S, 3 (3-C). 
If the price determined secures a rea- 
sonable return, then it will follow that 
there is compliance with all the require- 
ments of Section 3 (3-C). The purpose 
of entrusting the task of examining the 
cost structure of the sugar industry to 
the tariff Commission was to fix a fair 
price so that the producer may have a 
reasonable return. It is because of the 
representations made by the industry 
that the cost schedules arrived at by the 
Sen Commission were not based on actu- 
als, that the Central Government request- 
ed the Tariff Commission to re-examine 
the whole cost structure. So, now to 
contend that the Tariff Commission’s cost 
schedules are not based on realities is to 
forget that the cost schedules prepared 
by it were on the basis of the accounts 
furnished by the representative factories, 
67 in number in the country inclusive of 
7 in this State and the memoranda or 
replies submitted by each of the factories 
that cared to reply or submit memoranda. 


9. We may now consider whether 
the Tariff Commission had regard to the 
price paid by the factories for sugarcane, 
The Central Government fixed the mini- 
mum price for sugarcane for each area. 
The area under sugarcane cultivation in 
all the important States was arrived at, 
as may be seen from Table 3.3 of the Re- 
port. The Commission gathered statisties 
relating to the croppeđ area and area 
under sugarcane in the States. It also 
noticed that improved varieties of sugar- 
cane mostly developed by the Research 
Stations are being used in almost all the 
States. The average yield of sugarcane 
from different regions was also noticed 
by it. The tropical regions continue to 
register yields from about 65 tonnes to 
96 tonnes per hectare, The yield in Maha- 
rashtra was 84 tonnes per hectare was 
of the highest, being 91-2 tonnes per 
hectare, though it had gone down sub- 
sequently. The yield of sugarcane in 
each area depended to a large extent. on 
the facilities for irrigation, the proper 
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care and management of the crop. The 
minimum price of sugarcane was fixed 
having regard to the yield, the cost of 
cultivation and the profit margin for the 
cultivator, for the cane grower too has 
to be assured a reasonable return on his 
investment, as otherwise, he may switch 
over to other commercial or other crops 
more profitable to him. 

10. The Advocate-General invited 
our attention to the telegrams sent by 
the Special Officer i.e., the Registrar of 
Co-operative Societies to one of the peti- 
tioners Etikoppaka Co-operative Agri- 
cultural and Industrial Society Ltd., which 
reads: “State Government: fixed cane 
price 1968-69 Season Rs. 100/-. Per metric 
tonne.” He also invited our attention to 
a letter dated 20-3-1969 of the Ministry 
of Food, Agriculture, Community Deve- 
lopment and Co-operation, addressed to 
al] working sugar factories in India. This 
letter quotes the statement of the Minis- 
ter for Food and Agriculture on the floor 
of the Parliament, where he agreed with 
the members of the House that nowhere 
should be cane price be paid less than 
Rs. 10 per quintal He also assured the 
industry that it was never the intention 
of the Government to destroy the indus- 
try. If it is to be found at a later stage 
that the prevailing market price of sugar, 
is such that the sugar factories are likely 
to lose heavily, certainly it will be open 
at that stage to find out some method by 
which the sugar industry can be saved. 

11, By referring to the telegram 
and letter, the learned Advocate-General 
sought to establish that, when the peti- 
tioners had purchased sugarcane at a rate 
higher than the minimum price during 
the season 1968-69 ‘and subsequently 
thereafter, it necessarily meant that the 
manufacturing cost of sugar had gone up 
and when the Commission had taken into 
consideration only the minimum price 
and not the actual price, it cannot be 
said that the fixation of the price of sugar 
is made having regard to the factors 
specified in Cls. (a) and (b). 

12. That the factories purchased 
sugarcane at a rate higher than the mini- 
mum price is not accepted by the res- 
pondents. The Advocate General of 
Madras appearing for the respondents 
contended that no balance-sheets of any 
of the petitioner-sugar mills have been 
filed to show that they sustained losses 
and that, in the absence of balance-sheets, 
no weight should be attached to the state- 
ments filed by them showing the costs 
of production; in other words, the learn- 
ed Advocate-General of Madras wants us 
to ignore the statements completely as 
has been done by the Supreme Court ip 
the case of D. S. & G. Mills v. Union of 
India. ATR 1959 SC 626. In that case too, 
the petitioners had filed along with their 
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affidavits,-a schedule giving the cost of 
production and according to them, the 


cost of production was much higher than 


the price fixed by the Government. The 
schedules filed by the petitioners were not 
admitted by the Government and, there- 
fore, their Lordships had no reason to 
accept the ipse dixit of. the contending 
petitioners as to the cost of production. 

It is sought to be-answered by the 
Advocate-General, Andhra Pradesh, ap- 
pearing for the petitioners that there is 
no reason to discredit the figures suppli- 
ed by the mills in the Co-operative sector 
which are being managed by officers ap- 
pointed by the Government. The ques- 
tion is not-whether the mills are in the 
co-operative sector or private sector, but 
how far can those figures be accepted. 
If the Commission’s report bears out that, 
in recommending the fixation of sugar 
price, it had also borne in mind the fluc- 
tuations in the cane price, the additional 
payment, if any, made will not in 
any way affect the reasonableness, of the 
price fixed by the Government. The 
Tariff Commission issued questionnaire to 
all the producers in the country and also 
to the Producers’ Association, Cane 
Growers’ Association. Merchants’ Associa- 
tion, Sugar Consumers’ Association, Fin- 
ance Corporations, Government Depart- 
ments, Sugar Technologists’ Association 
and others. In Andhra Pradesh, the 
questionnaire was sent to all the Sugar 
factories. - Excepting for three producers, 
the rest of the producers had sent their 
memoranda or replies, 


13.- The Commission also selected 
for purposes of studying the cost of pro- 
duction seven factories in this State — 
two in the co-operative sector and five 
in the private sector. The price fixation 
was made, as may be seen from Chap. 9 
of the Commission’s Report, after careful 
and analytical study of the working of 
the units and the cost involved in the 
manufacture of sugar. The factory at 
Amudalavalasa, one of the petitioners, 
‘presented abnormalities’ and since its 
balance-sheet was also not available to the 
Commission, it did’ not take into con- 
sideration the statement presented to the 
Commission by it for preparation of cost 
schedules. The cost schedules were pre- 
pared having regard to the price paid for 
sugarcane and the working capacity of 
each factory, actual quantity of cane 
crushed, duration of the season, and the 
recovery of the yield from the cane. The 
information furnished by the various’ fac~ 
tories to the Commission showed that the 
allocation of costs under various heads 
was not correctly made by them. The 
Costs Accounts Officers of the Tariff Com- 
mission: made a detailed scrutiny of the 
accounts in the selected units and work- 
ed out the costs in a fair and equitable 
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manner to enable the Commission to 
determine appropriate costs_for each unit 
on a uniform basis for the preparation 
of cost schedules. 


The average cost of production in 
each. State was taken into account. The 
total factory costs included the actual 
price paid for sugarcane, which was more 
often in excess of the price fixed by the 
Government, harvesting charges wherever 
incurred, transport, handling and develop- 
ment expenses, cess, purchase tax and 
factory conversion charges, which include 
salaries, wages, power, fuel and stores, 
repairs and maintenance, depreciation, 
packing and other overheads, after ad- 
justing for credits. In paragraph 3.28 at 
Page 30 of the Report dealing with sugar- - 
cane prices, the Commission, after -refer- 
ring to the minimum sugarcane’ prices 
fixed. by the Government, referred to the 
fact that in Uttar Pradesh and in many 
other parts of the country, the prices of 
sugarcane were around Rs, 10/- per quin~ 
tal despite the fact that the minimum 


‘price fixed by the Government continu- 


ed to be Rs. 7,37. Therefore, it cannot 
be said that the Commission had not 
taken into consideration the actual price 
paid by the industry for purchasing the 
sugarcane. It is in order to provide incen- 
tive to produce more that the partial 
decontrol of sugar .was effected by the 
Government in August, 1967. By this 
partial. decontrol, the Government ac- 
guired from sugar factories at the fixed 
levy price 60 per cent. of their produc- 
tion and the remaining 40 per cent. was 
allowed to be sold by the producer in 
foe market for which no price’ was 
a i 


Even for the year 1968-69 the same 
basis -was adopted for fixing the levy 
price on the recommendations of the Sen 
Commission. The same basis, as-was ad- 
opted for that year, was also adopted for 
the subsequent years. If the weighted 
average or the average of five years was 
adopted for fixing the price in 1969-70, 
it is for the reason that there are varia- 
tions from State to State and season to 
season in the price of sugarcane, recovery 
of sugar from cane and duration of work- 
ing of each factory. In the words of the 
commission at page 76. of its report: 


“Yet having regard to the State-to- 
State variations and  season-to-season 
fluctuations, we consider that it would 
be more realistic to recast these sche- 
dules for price fixation purposes, taking 
actual five years’-average recovery and 
duration of a region as their base. We 
have adopted this basis for our working.” 
It was sought to be contended that, in 
working out the cost of production, the 
increased wages and salaries fixed by 
the Second Wage Board were not taken 
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Into account. The Commission could not 
have possibly taken into account the 
salaries and wages as fixed by the Second 
Wage Board. But we do find at pages 76 
and 80 of the Report that it did take into 
consideration the salaries and wages in- 
cluding the dearness allowance. The 
Commission pointed out {at- page 80 of 
the Report): 


“For each unit in the index figure the 
dearness allowance has to be varied by 


55 paise per worker per month for those 


drawing upto Rs. 100/- per month and 
65 paise for those paid above this level. 
In 1966-67, the dearness allowance pay- 
ments were made on an index figure of 
174 (average of the monthly indices for 
12 months ending June 1966). This index 
has been brought to the. current level 
which is 214 (average of the indices end- 
ing June 1969). The variation is thus 40 
points. The a ae: of dearness allow- 
ance variations in bringing the costs. to 
the current level worked out to 15.6 per 
cent, 17.5 per cent., 15.6 per cent. and 
15.1 per cent. on the total wages for 
North, Central, South and Western re- 
gions respectively. The scale of retire- 
ment of personnel in the different units 
have been suitably adjusted in comput- 
ing the additional cost under this item.” 
It is obvious that the Commission took 
into account the wage structure upto 
June 1969. bearing in mind the possible 
rise in the payment of wages. What has 
to be taken into account is the overall 
manufacturing cost of sugar.of each unit 
and not the expenditure incurred under 
each of several heads that go to make 
up the total cost of production of sugar. 
If the price has been fixed having regard 
to the total manufacturing cost of sugar, 
then it cannot be said. by reason of not 
taking into. account the additional ex- 
penditure incurred as a consequence of 
the Second Wage. Board’s recommenda- 
tions. there is any disregard of the re~ 
quirements of Cl. (b) of S. 3 (3-C). The 
Commission has not only computed the 
conversion charges, but also estimated 
the future conversion charges for the 
next three years i. e. 1969-70, 1970-71 and 
1971-72. Depreciation was also taken into 
account as may be seen from its report 
at page 85:— 


"We have decided in favour of con- 
finuing the existing method: of comput- 
ing the quantum of depreciation on the 
basis of zonal averages of the cost 
units. The figures so’ adopted would 
automatically undergo an upward revi- 
sion if and when the revision contemplat- 
ed by the ‘draft, rules are brought into 
effect.” - 

While providing for depreciation, the 

Commission had in its mind that the 

factories required modernisation and re- 
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out of the existence of wide disparities 


placement of worn out plant and machi- 
nery. 

14, -The industry no doubt asked 
for profit in the order of 19.9 per cent. 
on the capital invested on the ground 
that it enabled them to get a net return 
of 10 per cent. after payment of taxes. 
After careful analysis of actual cost, the 
Commission came to the conclusion that 
Rs. 10.50 per quintal would be a fair 


‘return of profit and accordingly it made 


the recommendation. 


15. Another contention put forth 
by Mr. Srinivasamurthy was that the 
levy price of sugar fixed for Tamil Nadu 
and Mysore is higher than the price fixed 
in Andhra Pradesh, though the cost of 
production is less and recovery is higher 
there and that this has resulted in Andhra 
factories being discriminated against, It 
may be seen from the report of the Com- 
mission that there is not much difference 
or variation in the average yield of sugar 
between Tamil Nadu and Andhra 
Pradesh. It is not only the percentage of 
recovery from the cane that should be 
taken into consideration for fixing the 
sugar price, but also the duration of the 
season as also the wages and salaries and 
other overhead charges; in other words, 
the overall picture of the cost of pro- 
duction. 


16. -It is permissible under Sec- 
tion 3 (3-C) to divide the country, for 
purposes of fixation of price, into seve- 
ral zones or areas provided the price is 
determined having regard to the factors 
mentioned in .Cls. (a), (b). (c) and (d) and 
the Central Government refrains from 
clear and -hostile discrimination. The| - 
division into fifteen zones cannot as- 
sailed, as is sought to be done, on the 
ground that it is .made on linguistic 
basis, for Orissa, Assam, Kerala and 
Bengal are all put in. one zone and in 
fact, Uttar Pradesh is divided into three 
zones and Bihar into two zones. The 
division into fifteen zones is made for 
purposes of homogeneity, as division into 
five large zones had given rise not only 
to complaints, but also anomalies arising 


in the cost of production, recovery of 
sugar from cane and cane price. So long 
as the classification -on zonal basis is 
validly made the fact that, in another 
area, the. price fixed for levy sugar Is a 
little ‘higher. cannot be made the basis of 
attack on the ground of discrimination. 
Grouping . or classification of factories 
areawise or zonewise for purposes of 
fixation of -sugar price is made for 
achieving the objects of Section 3 of the 
Act viz., for maintaining supplies of sugar 
and securing equitable distribution and 
making it available to the consumer at a 
fair price. All that Art. 14 forbids isj 
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class legislation and not reasonable classi- 
fication. or grouping. The division ‘into 
. |fifteen . areas -1s made. on. _adequate and 
rational, _Brounds, 
S . What, all. Saction 3 (3-C) con- 
templates is a reasonable, return on the 
. {investment ‘and the’ return ‘shown by the 


Tariff . Cothmission tò- the’: factories . is. 


‘|Rg.. 10:50 per. -quintal . of sugar, There. is 
beund tobe: some variation inthe price 
oË sugar between ‘one’ area. or zone. and 
another, for’ the price`of sugar is 
having ‘regard to the cost of production 
in’ each area including -the recovery and 
‘duration of the*season:.- -The fact that a 

f particular sugar factory in ` a particular 
jzone purchased ` cane -at a ‘higher rate 
than- the -minimum price. fixed by. the 

. (Government ‘is-no ground for DOs that 
a reasonable: “return, which - Sec: © 

- jinsists’ upong.: _ nab „hot: been provided in 
fixing ‘the ‘price. ` 

18." We ` are” raised unable: to agree 
swith’ the learned: Counsel that the work- 
ing: cost of each season should have been 
taken’ into ‘consideration ‘and-- then only 
the price fixed. “Reasonable return to 

- the producer. ‘is ‘linked up ‘with: the cost 
of production. ` So long as the price fixed 
provides `a, reasonable řeturn,. it cannot 
be complained: that. the price” fixed is not 
onthe -basis ‘of the mariufacturing cost 

: of re factory for the current: season.‘ 


“Int AIR 1959 SC 626 also, the - 


ee Control Order fixing the. ex-factory 
‘price per- mand ol sugar was. 
“ed, - ‘That -was’ also a’ case wheré price 
“was fixed not on’ the basis of the actual 


but on the’-basis of - the previous years’- 
. cost of production. ‘Clause 5 of that im- 
-pugned ‘order before their ‘Lordships _ alzo 
provided for certain -factors to, -be taken 
‘into-account while fixing the ‘price, , thè 
factors’ being: ~ (1) -price or `; fum 
price fixed for sugarcane;* (2): manufac- 
- turing - costs (3) taxes; (4) reasonable 
' margin: of profit ‘for producer“. and/or 
trade; and ` vey any “incidental charges. 
‘The same factors. are: “again: to’ be found 
“in the présent Section- 3 (3-C) and so 
:long as those factors were borne in mind 
and price was- fixed “haying regard to 
‘those’ factors, there could bé' no com- 


plaint: . The ‘entire enquiry ofthe Com- . 


‘mission was directed -only to' arrive at 
the. cost of production with a- view- to 
‘provide a fair return and, therefore, it 
‘{s futile to- contend that its recomménda- 
tions Were not in ‘accordance with the 
objects of Section 3 (3-C).- Wanthoo,. J. 


“(as he then was), speaking for the Court,. 
in-the case cited supra, repelled the con- | 


‘tention that the order gave the Govern- 
ment’ uncontrolled, cunguided and un~ 
‘fettered power to fix ‘prices arbitrarily, 

` -So faras. the factories of ‘the petl- 


„tioners are “concerned, apart from show-~ E 


-price has ‘been -fixed:i - 
‘ducer speaks’ of: a reasoriable return, not | 
only the. return. .that ‘it is provided - by 


fixed. 


‘market. 
of. the’ sugar production. for. "1968-69 --. 
SEO " diselosed. that ` the” profit on ‘sale. of 


eng- : 


-1970 (Pat 
veost of production of that particular. year, ` ‘git i 


ALE 


-ing a reasonable, return’ of Rs.*10;50° per 
quintal of sugar, the producer is- permit- - - 


ted to sell 40 -per cent. -of the sugar pro- 
duced ‘in the open’ market for’ which no 
Sö, when a pro- 


the Government” while’ ‘fixing. the levy 
price, but also the possible return that 
he would get.by sale, of sugar in- open 


market should’ be, taken into .account, ; In 
_fact, the. statement filed by one of the 
- petitioners, the. Palakol Co-operative Agri- |” 


cultural’ and ` Industrial - Society: “Lid, 
Palakol, for “the year. ` 1968-69 showing 
monthwise - 


and, levy sugar ` from’ 


open’ market” ‘was -Rupees 


sugar. >in 
49-47 P per: quintal- . The -balance sheets 
_ of the petitioners” factories ‘have not, been 


placed before us’to know if really, asa 7 


result of*the fixation of ex-factory price -. 


for levy‘ sugar, they. have .sustained. any 
logs, ‘Therefore, it is not a case where, 
as sought. to’ "be madé: by Mr. -Namblar, 
ac ‘producer is being ‘asked to ‘sell at‘a — 
price much ‘lower than what it costs him. 


We are, therefore: -satisfied that the prices ` 


fixed under | the impugned notifications 
secure a 'reasonable return to each pro- 
ducer on ‘the. capital fmployed by him fn 
the- Pasineés of manutfa ‘sugar. . i 


-~ 20. The ‘decision ‘ of. the Allahabad 
High Court in Special Appeals (Unreport- . 
ed) Nos.: 255° and 301. of- 1969,- D/- 2-12- 
preferred : against the. dedi 
on of a: ‘learned single Judge in W. 

No: 3275 of!'1967° D/-'30-1-1969 and "the 
decision in Civil Misc. (unrepo: rted) :W 

No... 3718 of 1970, D/~°25-1-1971. (bat) 
relied upon by ‘the Counsel for the peti- 


tioners were based on the’ facts‘of those’ 


cases; where “the ` etitioners were able 
to show. that the-p: ces-fixed bythe Goy- 
ernment were below tha cost of>produe- 
tion. -It ‘would “appear, it is: for’- thag 
reason thatthe learned - Judges were: of 
the::view that the prices were -not fixed 
having regard .to me tacions, ao in 
Section. 3:: (3-0). ae 





3 (3-C) or. offend any of.the con- 
Paine guarantees given to citizens in 
Part III of the. Constitution.,.- 


22. ` -The Advocáte-General sought 
to` contend that the -cost of production 
cannot remain static for 1970-71 and 
1971-72, and; therefore, the price fixed 
for those two years cannot ‘be ‘sustained, 
It is -always: open to the South Indian 


ME 


‘sale of sugar in the: free... 
out ~ 


1972 - 
Sugar Mills Association, Andhra ‘Pradesh, 


or to individual: producers to. make. re- — 


presentations to ‘the Central. Government, 
that ‘the prices fixed under: the. impugned 
notifications ‘have no relation: to the cost 
of. production for .1970-71.-and ‘that. ‘the.’ 
data collected by’:the. Tariff . Commission 
has become out-dated:, It-is. not as if the 
price fixed: under the notifications holds 
good for ever, as the Central Govern- 


ment would be at liberty~to revise the _ 


price- having regard to the factors men- 
-tioned in Section 3. (3-C).. If it is found 
that there. hag been a. downward trend 
in the cost of production, then it will be 
open to the Central Government to reduce 
the -price of sugar; but, on the other. 
hand, if it.is to be found that there: has 
been an appreciable increase ‘in the cost 
of. production, to ‘correspondingly increasa 
me price of ‘sugar: ne 


23, We are, therefore, Grable to 
find’ any merits in these writ Petitions 
and they are: -accordingly. dismissed. with 
costs, Advocate’s: fee Rs. .100/- in each, ` 


Order: ~ accordingly, ~ 


~ 
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: Nookavarapu -Kanakadurga aaah 
Petitioner v; The: Kakatlya. Medi 
College e by - its: Principal 
“Warangal and“ others, -Respondents.:. — 

‘Writ Petn, ‘No. 
24-11- 1970. 


(A) Constitution of India,’ Art. 12. a 
tate — A private institution imparting 
education does not become “State” within 
meaning of Art. 12 ‘merely bécause: it re< ` 
ceives government aid or some Govern- 
ment officers: are members of its execu 

tive committee, - (Case law. discussed), 
ot ` (Para 12) 
SA private Medical Éducation Society - 
or a Medical College: run by it does not 
come under ‘‘the definition- of “State”. 
within Art, 12’merely ‘because it receives 
. grant-in-aid from’ Government or is pro= - 
vided with a ‘facility of á- Government 
Hospital being attached to it or that some 
‘and ‘Officers of Government àre. 

members of its executive ` ‘committee. 

(Para: 12) 
; imparting ‘of education . igs one’ of tha. . 
functions of the State,’ But it cannot be.. 
said’ that. private ‘institutions ` cannot 
engage themselves in such an - activity. ` 
There may be helpful co-operation be= 
tween the State and thë Society or ‘the ` 
Colleze, ‘but: such: a: “helpful co-opera~ 
tion”. does ‘not’ transform the activities 


KO/KO/F473/7/DVT- B as 


"N. Kanskadurga v, K. Medical College’ ` 


-Reasonable 
_ admission to educational . institutions — 


` mittee 


"3065" of 1970, Di~ : 


(1967) 1967-1 Andh WR.247 = 1967-" 


(1962). AIR 1962 SC 1621- (v 49)— 


| ~718,_ . Burton 


“ALP, 83 
of the pres (Soclety and the college) into 
State acti : (Paras 12, 14) 


3. @) E of India, Art, 14 — 
classification — Eligibility for 


Even that`-Art. 14 applies to 
private institution Yunning medical college 


~a rule. prescribing. domicile of 15 years 


for admission is . based on -reasonable 

classification — (Case law -discussed). 
5 (Paras 17, 18) 
(C) Education — "Admission. to Medi- 


‘cal College — Fact that a candidate is 
allowed. -to 


to. appear for competitive test 
does’ not estop- the selection’ committee 
from refusing a on on ground that 


. candidate: has not. proved his domicile — 


(X-Ref:— Evidence Act (1872); S. 115). _ 
Alt 1958. Andh Pra. 470, Distinguished 
(Para 20) 


- (D) Education m . Admission to edu- 


' cational institution —- It is not necessary 


to communicate reasons for rejecting ad- 
mission to the candidate. W. P. No, 313 


of 1958, D/- 18- “4-1958. (Andh Pia), Dis- 
tinguished. _ 7 


- (Para 22) 
. (E). Constitutión of India, Art. 226 — 
Writ. against educational. institution — 
Petition challenging findings of selection 
committee of Medical College — High 


`- Court would interfere only-if it were to 


come to the conclusion that no reasonable | 


- person could have arrived at the con- 


clusion reached by the Selection: Com- 
ae he Education). | 
ara 25) 


Cases . Ref Referred: ‘Chronological FPU 
(1971); AIR 1971 SC: -2303 (V 58)" .. 
W. P. Nos, 285 and 314 of the 
- D/-. 23-9-1970, A Peerlakarupp 
. v. State-of Tamil Nadu .. Pn 18, 16 
(1970) ‘AIR -1970: SC. 35 (V. 57) == | Lk 
¿z 1970-1 -SCR 413, “Chitra Ghosh 


-v. Union of India > -17 


. (1969) ATR: 1969 -SC 1306 (V 56)=. 


-1969-2 Lab LJ 749; Praga. Tools - 

` Corpn, v..C. V. Imänual. 

2968), -AIR --1968-:SC:/1012 (V. 85) = ; 
1968-2 SCR 786, P. Rajandran 7 
-State of Madras - 16, 

(1968) W. :P, No, 3550- of 1968, De 
--29-10-1968 (Andh: Pra) 

(1988). W. P. No, 3547 ot- 1968, Dj- 
-23-4-1968 (Andh ‘Pra) . -i4 

(i967) AIR-1967 SC .1857 fad 54)em ” 
- 1967-3. SCR:.377,, Rajasthan State 
. Electricity. Board v. Mohan Lal. 


a 


1,Andh LT 198, Jaya: ‘Sri y. Kaka- 
aay a Medical Colleg e7 -> 
> (1966) 15 L-Ed:2d s7 =. 382 US. 
~296, Evans v. Newto 10, 11 
. 1963-1 SCR 778, ami Ujjam Bai. 
V, Fu of U,-È; . 
L- Ed 2d. KA 885 US i 


. Parking. Authority 


84 A. P. [Prs, 1-2] N, Kanakadurga V. 


(1958): AIR 1958 SC 538 (V 45)= 
‘1959 .SCR’ 279, Ram Krishna 2 
- Dalmia v. S. R. Tendolkar - i7 

(1958) AIR ‘1958 Andh: Pra 470... . 
(V 45). = .1958-1 Andh WR 280, . «© 
. Ganganna’ vV. ‘Principal, „Andhra ror 

Medical College : 
(1958) Writ -Petn; No, 313. of 1958, 


(CA 5 Tex) 240:F 2d 922, Derington - 
Plummer . 
I "ALR 2d 133, Dorsey v. Stuyve~ 


20 
` D/---18-4-1958 ‘(Andh Pra), ` 23 
8 


J sant ‘Town Corpa . >; 92 


P. A, Chowdary- and Suryaprakasar; 
for. Petitioner; V. Madhava Rao, for Res- 
pondent-No. 1. © 

. "VAIDYA, J.:— The ‘polttoner” ‘ig a 
woran student who had-applied for ad- 
mission to the Kakatiya Medical College; 
à college, run by, the Regional. Medical 
' - Education. Society; Warangal in the ‘first 
. year M. B. B.S. of the five-and-half year 
integrated. course. --The petitioner” ‘was 
born at Vijayawada on the 10th June 1951 
and in 1954 she along with her mother 


started living with her maternal grand- .. 


‘father, Lingam Venkaiah, at. Kundana- 
palli -in Adilabad: District. ` The ` grand- 
father was working as a‘ contractor with 
M/s. Sashikant Karsonji & Co. from 1954 
to~ 1959: From:the year 1959- onwards 
-till 1962 he had been working as a con- 


- tractor to the Singareni Collieries Com- ~ 


` pany. at. Mandamarri and -Ramagundam. 
The petitioner :was born at ‘Vijayawada 
when her maternal grand-father was liv- 
ing there, It-is stated the maternal grand- 
father is living in:Telangana from. 1954 


‘ onwards as stated above. The petitioner. 


and her mother. moved’ from Vijayawada 


to Telangana along with zher grand-father ` 


‘as the petitioner's father,’ Nagabhushana 
Rao, had, by the year 1954, ceased to take 
any. interest in the .:petitioner or her 
mother. “the year 1962, the grand- 
father eee 10 acres of cultivable 
land at Kundanapalli near Ramagundam 
and constructed a house-in the- same ‘placa 
in the year ..1968 i and thus ‘ settled 
down: at. Kundanapalli in Karimnagar 
District, .. The grand-father has «been 
acting as the guardian.and’ caretaker 
of the- petitioner. ..from her child- 
hood. The grand- father who was pre- 
viously a school teacher under the Krishna 
District Board ` got: the petitioner edu- 
cee at home ‘upto. 1961. In.the year 
1961 
into the: 5th ‘standard “at Mandamarri 


Zilla Parishad Middle ‘school where the’ 


petitioner stiidied upto the year 1963, As 
` there’ was`no 8th ‘class at Mandamarri 
` and as the grand-father was anxious to 
get the petitioner admitted in. a Montes- 
sori School, he got her ‘admitted into the 
Childrén’s - Montessori”: High. 
i Vijayawada," in 1963. 
studied in that high. school upto 1967, 


K. Medical College (Vaidya J.) 


¿© ?father. ; 
' the petitioner- joined the: Raja Bahadur 


he ` got- the: petitionėr ` “admitted . 


School: . 
The -' petitioner - 


“ALE, 


when she passed her S, S. L. -C, .Public 
Examination, During. this period the 
petitioner was_staying..at.the hostel. at- 
tached to the High School and was being 
maintained ‘and looked after by her grand- 
After finishing her, S,-S..L, G, 


Venkatrama: Reddy. Women’s:: College, 
Hyderabad; -and studied’ Pre-University, 
course during 1967-69 and passed the 
P. U. C. examination in second division 
in . December, : 1969. ‘It is- stated in. the 
affidavit: that it:is-on the. basis. of the. 
aforesaid -facts -that the--petitioner’ applied 
to .the Principal, Kakatiya . Medical 
College, Warangal, for admission’ into tha. 
first..year integrated M.-B.: B.S, -course 
for. the year 1969-70. -It is. averred that 
her: application was accompanied: by all 
-tħe-. necessary : -- certificates including .the- 
Domicile Certificate issued -by:the Collec 
tor, Karimnagar,. and a certificate issued. 
by the’ M. L, A; ‘of ‘that place testifying 
to the fact that the ‘petitioner’s ‘grand- 
father had lived ‘for- a- total period of 15 
years in that place. ` The petitioner paid 
all the fees arid was admitted to the’en~ ' 
trance examination with her Roll No, 255, 
but she was’ rejected ‘admission into the 
medical- college through a.communication 


-dated the 4th - Jure., 1970 sent by the 


Principal of that College: The aforesaid 
communication states ~ ‘that -the ‘evidence 
produced by the petitioner: on. the 6th 
April, 1970.in support of her nativity of 
15. -years residence in. Telangana. region: 


was not fully convincing to the: Selection . `` 


Committee and. therefore ce application ` 
for admission into the M B S course 
was aes i 


The- petitioner. E ihat 


the: A elect Committee ` was _ wholly ` 
wrong in coming to the conclusion that 


-the petitioner: had ‘not’ the. . domicile. of 


15 years in the Telangana area... There 
was a domicile. certificate issued: by. the 
District Collector, Karimnag ar, aŭd a cer~ 
tificate issued by the local M, L, A. The 
fact that. the petitioner studied , in Zilla 
Parishad, Middle School; Mandamarri, was, 
borne out by public record and thatthe 
pétitioner’s grand-father, Venkaiah, work- 
ed as a contractor. from . 1954- ‘to. 1962 in 
that area was borne out by the relevant 
documents. ° It was. ‘also shown to tha 
Selection, Committee ‘that during the en~- 


tire. period from ` 1954 to 1970. „thè peti- r- 
tioner was being educated at the cost of ` 
her grand- father: 
' the rule of: the society - ‘that : “there shall 


It. is conténded that 
be 15 ‘years: of residence in Telangana. 


_aréa -for. claiming’ admission into ‘the col- 


lege is, wholly arbitrary, : ‘unconstitutional 


‘and unreasoriable.. It is a clear, denial o 


eduality before. the law guaranteed. 

the petitioner who is.a citizen,.of md 
“The Kakatiaya- Medical College -is being 
run with the aid and 'hēlp of the State 
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of. Andhra Pradesh and at the cost. of 
the public exchequer and is being manag- 
ed by the Government officials like the 
District Collector, Warangal. Such an in- 
stitution discharging public functions like 
imparting: of medical education-cannot act, 
in violation.. of the. fundamental _ rights’ 
declared by the Constitution.” 
tioner prayed for a writ of maridamus or 
any order or. direction directing the res- 
pondents to admit the petitioner into the 
first year integrated M. B. Be S: course © 
at Kakatiya Medical College, ‘Warangal, 


3. The- case of the ist respondent 
is that the last date for filing of- applica. 
tions for admission to the first year-inte- 
grated M. B. B. S., course was 2nd-March, 
1970, The petitioner had not, along with 
her application, submitted the conduct 
- certificate, transfer certificate, physical 
fitness certificate and nativity certificate, ` 
and she was asked to do so.on or before 
- 2nd March, 1970.. On the.-3rd March, ` 
1970, the petitioner produced the certi- 
cates -referred -to above.. The nativity 
certificate she produced was granted by.. 
the Personal. Assistant to the Collector 
of © Karimnagar: - and is dated ‘the 3rd 
March, 1970. --The Selection Committee 
was not satisfied with ‘the nativity or -the - 
domicile- certificate. produced by.. the .peti- 
tioner and: she -was interviewed on the 
26th March, 1970 and. was. -directed -to 
produce- -on the ‘6th- April, 1970, evidence 
to prove her domicile. On the ‘6th. April, 
1970 in addition to-the’.domicile certi- 
ficate -produced by: ‘the petitioner: she 
produced two certificates’ one issued -by. 
the Sarpanch .of .Kundanapalli, Panchayat. 
dated. the 2nd April..1970 and: the other 
by the Patwari of the same- village dated: 
the 24th January, 1970. Both the. afore- 
said certificates are: in. the. same..‘terms 
and state that -for the.-last 16- years 
Kumari: Kanakadurga Devi. has. been 
studying under the Protection of her 
grand-father. : Sri .Lingam:- Venkaiah at 
Kundanapalli, - The -other certificates -.re- 
ferred .to in the. writ- petition ‘and 
copies of. which ` have- þeen> filed -:-be- 
fore- 
the Selection Committee. The -certificate 
given by the M, L. A: Myadaram is dated 
the 9th--April, 1970 and has evidently 
been obtained’ after the interview -of- the 

petitioner with: the Selection Committee 
on the -6th. ApriL. 1970. --The certificates 
given - by’ the; engineering, contractors, 
` Messrs.. Shashikant Karsonji &:Co.; and 
.the one- given’ by -the Deputy.. General 
Manager of.the Singareni- Collieries Co. 
Ltd.. were also not -produced before: the 
Selection : :Committee, It is ayerred. that 
the--Selection Committee,on the basis of 
the evidence produced -by.- the. Petitioner. 
was. not satisfied that the -petitioner-' was 
a:resident-.of, the. Telangana Region, The - 
' Selection -Committee . has: observed - - that: 


-there was no. 


_ stated © 
. the’ Seane .was. edūċated by her grand- 
The petis . 

Joined any school till the year 1961. 
.. was also not stated in the letter addres- 


-letter ‘of - 


-1961, the 


z stitution is- not- applicable to the society 


-us were _ not, produced- before. ` 


‘Art. 14 of the -Constitutiun. 
. contended that no Writ:of Mandamus can 
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the petitioner joined in -1961 the Manda- 
marri Zilla Parishad Middle School, but 
7 evidence. that the peti- 
tioner’s ,elementary’ education took place 
in the.’ ` Telangana region. It was not 
to’. the Selection’ Committee that 


father at “home. and’ that she had not 
It 


sed by the grand-father of the petitioner 
to the ‘Principal .of the college on the 
20th April, 1970. It was stated for the 
first time in the writ petition that the 


: petitioner was educated ‘privately by her 


grand-father up to 1961. Further, it was 
Not stated before the Selection Committee 
that the father of the petitioner had 
deserted her and her mother and because 
of such` desertion, they were living with 
the petitioner's grand-father, This state- 
ment was made for the’ first time in the 
the petitioner's grand-father 
dated the 20th April, 1970. -It is, there- 
fore, contended that as there was no evi- 


-dence worth: the name before -the Selec- 


tion’ Committee. for’ establishing the: resi- 
dence of the petitioner between 1954 and 
Selection Committee rightly 
came to the conclusion that the petitioner 
did not have: the -nécessary domicile of 
15- -years in the- Telangana region... °* 

4.. As -regards ` the: conterition -of 
the “petitioner “that equality before the 
law guaranteed to thé petitioner has been 
violated by: the 15<year -domitile rule, 
itis. contended that-Art, 14 of the Con- 


; ‘definition of 
inc Art. -12 of the “Constitution. 
It is further. contended that assuming 
that Art, 14 is applicable, admission on 
the: basis of regional domicile does not 
in’ any manner infringe Art:.14 or any 
other” Article of the’ ‘Constitution and is 
a` reasonable classifitation- In view of 
the object of the Society to impart medi- 
cal ‘education. to the residents of the 
Telangana’ region; 140 .of ‘the seats were 


` reserved ‘for the” Telangana- region and 


10:for candidatés’ from outside Telangana 
region. including -other States -in India 
‘and: foreign ` countries. ` Considering the 


‘object’ for the formation: of ‘the Society 


and-the éstablishment of the college, it 
cannot be’ said that the reservation of 
90 per cent, seats to- the candidates hav- 
ing- a domicile: in the Telangana Region - 
is unreasonable or’ not warranted under 
It -is also 


be’ issued to: the- Society” or the Principal 
of the -Medical College or its Selection 
Committee under Art. -226 of the Con- 
stitution as -itis æ private_ organisation 
‘on ‘which no- public” ‘duty is jcast by any 
law, ` ‘and. ‘that. there’ iš no right in the 
petitioner, “which can be- enforced. by a 


`> ¢idner to appear at. 
-tion had no juris ction’ to question the ` 


' . medical - “college . 


86 A. P: [Pes, 4-6]: N.' ‘Kanakadurga v. K, Medical College (Vaidya i. 


University: Grants) Commission and. the’ ae 
President of the. Executive of which -is 


writ of _mandamus or” any ` other writ, 
direction. or order’ ‘of that nature. ae 


- * 5B The ` learned” ‘counsel for: the 
_ petitioner raised before us the following ` 
contentions: (1) The Regional Medical 
Educational Society is a “State” within - 
_ the’ meaning of Art. 12 of the Constitu- 

tion, . (2) The rule of 15 years: domicile in 

Telangana Region for. admission to` the 

Kakatiya ` Medical College. contravenes 

Art, 14 of the Constitution. | o The Selec- 
‘tion Committee having asked the ` peti- 
e entrance examina= 


domicile: of the petitioner. (4) The Selec- 


`. ‘tion Committee has not given any rea- 


sons for disbelieving the evidence -pro-s 
duced by the. petitioner in. proof of. the 
domicile of .15 years in the’ Telangana 
Region.” (5) The ‘evidence ‘produced "by 


the petitioner was sufficient for any.rea- - 


- sonable man “to reach the conclusion that 
T petitioner had the, necessary: domi- ” 


oa The. edea aloa has- 
not been set out- in the affidavit. ‘filed. by: 
the petitioner, except. saying that, the 
: is being run with ‘the’ 
aid. and help of the, State of Andhra 
Pradesh and .at the cost. ‘of. the. pubie- 
exchequer. and is being. managed. ‘by the 
Government officials like-the District Col- 
lector.. Warangal. ..The constitution. of the. 
Society -was referred. to us by- reading 
a paragraph. from the decision in -Jaya 
Sri v. Kakatiaya Medical College, (1967) 
1 Andh WR 247. cat p. 253.: The Regional 
Medical. Educational Society is a Society | 


E registered, under ‘the Societies. Registra~ 


- don Act, 1350-F, ‘and is a legal- person. 
Tt. is a. legal person -brought. into: exis- 
tence for . 1 ‘a publie purpose, 
namely imparting medical. education - to 
all those .who satisfy the requirements. of 
their. rules.. It-has.as its members under 
Rule 2 .(c) ex-officio, subject ‘to their con- 
sent, the of Medicine and. Public 
Health., and the. Education Minister-'of 


- the Government of Andhra Pradesh. the - 


Chairman of the, University Grants Com- 
mission--and the Vice-Chancellor. of - the 
Osmania University. Apart from: that; . 
the Executive Committee further consists 
‘of ex-officio members who are Govern- 
: ment. servants, the- President of- which is 
the Collector of; ‘the. District, They are 
me rún on public donations, The -hospital 
attached. to -the medical college is the- 
-Government Hospital. known as Gandhi 
Hospital. at.“Warnagal .It has to satisfy 
the requirements -of- All. India :Medical `- 
Council, and the Osmania University ‘has 
to approve not .only-the academic quali- 
fication of-the :teachers but also the. cur- 
- ricula. ete. On the strength of thig it is 
‘argued that the, Society ` ‘which - has, as its 
members,’ Ministers ‘of: ‘the: Government 
of Andhra Pradesh, the Chairman’ of the 


- gtitutional ‘limitations the? State is 
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the Collector of :thet Distriċt, which is 
State-aided and which has:the Govern- 
ment . Hospital attached to the ‘medical 


college is within the definition of.“State” 


in Art. 12.- The-definition of. State” in. 
-Art. 12 is ‘notan . exhaustive definitic 


-but.is only enumerative and -takes ir“ 
- va a ees or. 


ý “State.” 


institutions which are 
thin ‘the natural:. ‘tenor of the wom 
The Senator, reads:—. 


“In this part, unless the context 
otherwise -réquires, “the. State” includes 
the Government and Parliament of ‘India 
andthe: Government and the -legislature 
of each. of ‘the “States: and- all-local: or 
other authorities “within the ‘territory of 
India -or under thè- “control Of: ‘the: aia 


: eromen of India,” - 


argued: that. the ‘definition of 
Stat 


the Government and the Legislature of 


_each of.the States and-all localsor other 


authorities; but: includes other’ agencies 


` and -societies- which:do not come within 


the «ambit of “other authorities,” 
argued that the State: has to. 


It ‘is 


discharge 
the- function of. imparting, education as.. 


is. evident from. Art, 45 of the Constitu- 
tion-of. India. -From: Art: 29 (2) also;:- it 


-is .clear. that an- educational institution 
-receiving aid out of’ the. 


State: funds ` 
attracts the fundamental rights guarante~ 


< ed:to' a citizen of India, ‘There are also 


indications in Part ĮI- of the Constitu- | 
tion dealing. with fundamental rights that - 


it is not only. the “State” as-is commonly ` 


understood, m : thereby ` the . Gov- 
ernment ‘or . the Executive. of thé State? 
but also: private citizens to. “whom writs; 


directions or_ orders can be -isstied for. - 


the . enforcement of: -the-~ fundamental 
rights. In this: context, reference’ can be i 
made:to Articles such äg 17,723, 24 etes ` 
If the State is involved to'a- ‘significant 
extent -in the carrying outiof any parti- | 
cular activity, that activity can be term- - 
ed as “State” activity in order to-attract 


the provisions of Part Tl of the ‘Constitu- 


tion. of. India. ‘Further, the Society -has 
been ‘carrying. on the’ functions of the- 
Government to wit, imparting of. educa- 
tion,.:and therefore it is'a Governmental 
agency or an instrumentality of the ‘State, ` 
and consequently subject to’ all the or 
su 

fect to. - It cannot be said that the: Sodeto 
is. merely a private .institution.; The in- — 
volvement of the ‘State: in: the -Society is 
evident from the fact that’ it has`as. its 
members, two..Ministers of the ~Govern- 
. ment of ‘Andhra: <Pradesh.’: ‘The. Collector. 
ofthe ‘District and” other : officials. have 
a e n e tion: of the — 
Society-.and: the “college, and: it ‘receives 


Sin Art. 12.is tot restricted tö- 
` ‘the Government and Parliament-.of India, 
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State aid for the running of the medical 
college. In addition to all this, the most 
important facility without which a medi- 
cal college cannot function is the avail- 
ability of a hospital provided for by the 
State, namely, the Gandhi Memorial 
Hospital is attached. to the Medical 
College. i 

7. In support of the contention 
that the involvement of the State in a 
public activity is sufficient for constitut- 
ing that -activity as a State activity and 
attracting the equal protection clause of 
the fourteenth Amendment of the Ameri- 
can Constitution, the learned counsel 
relied upon certain decisions which we 
will presently refer to. The material part 
of the Fourteenth Amendment of the 
American Constitution reads:— 

ANE nor shall any State deprive 
any person of life, liberty, or property, 
without due process of law; nor deny to. 
any person within its jurisdiction the 
equal protection of the laws.” : 

8. The first decision which was 
brought to our notice in Burton v. 
Wilmington Parking Authority, (1961) 6 
L Ed 2d 46, i w 7 
Corporation, as lessee, operated a restau- 
rant in an automobile parking building 
owned and operated by the lessor, the 
Wilmington Parking Authority an agency 
of the State of Delaware. The restaurant 
refused to serve the appellant food or 
drink solely because he is a Negro. It 
was contended by the appellant that such 
a refusal abridged his rights under the 
equal protection clause of the Fourteenth 
Amendment to the United States Con- 
stitution. The authority which had leased 
out the premises to the respondent was 
created by the City of Wilmington pur- 
suant to 22 Del Code Ss. 501-515. It is “a 
public body corporate and politic exercis- 
ing public powers of the State as an 
agency thereof” Section 504, Its statu- 
tory purpose is to provide adequate 
parking facilities for the convenience of 
the public and thereby relieve the “park~ 
ing crisis, which threatens the welfare 
of the community.” Section 501 (7), (8). 
To achieve this purpose the authority is 
granted wide powers including that of 
constructing or atquiring by lease, pur- 
chase or condemnation, lands and facili~ 
ties, and that of leasing “portions of any 
of its garage buildings or structures for 
commercial use by the lessee, where, in 
the opinion of the Authority, such leasing 
is necessary and feasible for the financ- 
ing and operation of such facilities.” 
Section 504 (a). The property owned or 
used by the authority is exempt from 
State taxation. It was observed . at 
page 50 that:— 

“Private conduct abridging individual 
rights does no violence to the Equal Pro- 
tection Clause unless to some significant 


The defendant, a Private - 
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extent the State in any of its manifesta- 
tions has been found to have become in« 
volved in it ......ceeeeee Only by sifting 
facts and weighing circumstances can the 
non-obvious involvement of the State in 
Private conduct be attributed its true 
significance.” fet se be oe 

The State involvement was considered at 
page 51 of the report, It was stated: 


“The land and building were publicly 
owned. As an entity, the building was 
dedicated to “public uses” in performance 
of the Authority’s “essential governmental 
functions.” 22 Del Code. Sections 501, 514, 
The costs of land acquisition, construc- 
tion, and maintenance are defrayed en- 
tirely from donations by ‘the City of 
Wilmington, from: loans and revenue 
bonds and from the proceeds of rentals 
and parking services out of which the 
loans and bonds were payable. Assuming 
that the distinction would be significant, 
cf. Derington v. Plummer, (CA 5 Tex) 
240 F 2d 922, 925, the commercially 
leased areas were not surplus state pro- 
perty, but constituted a physically and 
financially integral and, indeed, indispens- 
able part'of the State's plan to operate 
its “project as a self-sustaining unit. 
Upkeep and maintenance of the building, 
including necessary repairs, were respon- 
sibilities of the Authority and were pay- 
able out of public funds, It cannot be 
doubted that the peculiar relationship of 
the restaurant to the parking facility in 
which it is located confers on each an 
incidental variety of mutual benefits.” 


The restaurant is operated as an inte~ 
gral part of the public building devoted 
to a public parking service, indicated 
that degree of State participation and 
involvement in discriminatory action 
which it was the design of the Fourteenth 
Amendment to condemn. It was stated 
at p. 52:— ‘ 

“The State has gso far insinuated it- 
self into a position of interdependence 
with Eagle (restaurant) that it must be 
recognized asa joint participant in the 
challenged activity. which, on that ac- 
count, cannot be considered to have been 
so “purely private” as to fall without 
the scope of the Fourteenth Amendment,” 


It was further observed: ` 


“Because readily applicable formulae 
may not be fashioned, the conclusions 
drawn from the facts and circumstances 
of this record are by no means declared 
as universal truths on the basis of which 
every state leasing agreement is to be 
tested, Owing to the very “largeness” 
of Government, a multitude of relation- 
ships might appear to some to fall with- 
in the Amendment's embrace, but, that 
it must be remembered can, be deter- 
mined only in the frame work of the 
peculiar facts or circumstances present,” 
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<.In view of the involvement of the 


_ State in the activity of the Authority, the 


United States. Supreme.-Court -came to 
the conclusion that the. private corpora- 
tion also cannot violate the Equal Pro- 
tection .Clause. of the: Fourteenth Am- 
endment of the American Constitution, It 
has. to be noted in“ this- case. that the 


` Authority which had leased the premises 


to the -private .. corporation which’ was 
running the restaurant was created by a 


statute, By a “statute it was created- as 


a public body. corporate, and politic, ex- 


Ñ ercising publie powers of the State.as an 


agency thereof. -Its statutory purposes 
was to provide. adequate ‘parking facilities 
for the, ‘convenience .of the public ‘and: 
thereby relieve the “parking crisis”. -which 


threatened the welfare of the community, 


Further the Act provided that the Autho- 


. rity can. lease: its property,-for the pur- 
` ‘poses’. of. providing -for the- payment: of 


the expenses of -the Authority. 
9. The costs -of land. acquisttian, 


j constriction and maintenance were being 


defrayed -entirely from. donations by the 
City -of Wilmington, from loans andre- 


_ venue bonds and from the proceeds ‘of 


rentals and parking services out-of which 
the .loans - and. bonds were paid. away. 
The involvement of the. public -in ‘this 


©. authority was-only, to the extent of' sub- 


scribing . to the loans and revenue. bonds 
which were repayable -to ‘the public trom 
the rentals and. parking services,- From 
a reading -of:.this decision; it -becomes 
clear: that-the Authority was created by 
the State and was run out of State funds 
and was ‘created. fora ‘particular . purpose 
laid down by the statute., It was a joint 
participant -with ‘the, ‘private corporation. 
It- is in ` these circumstances. that. the 
learned Judges observed that ‘the -activity 


. of a ptivaté:corporation cannot infringe 


the Equal Protection Clause of the. Four- 
teenth Amendment. The learned Judges 


- also- observéd that whether’a private cor- 


po is Within the ambit of the Equa 
ty Clause of the Fourteenth Amendment 


will have to'be determined’.on the facts ` 


-and circumstances of each’ tase and“ no 
- universal’ formulae’ can, be, ‘designed. for 


the purpose. < 

-10;*' -The next” 
Evans v, Newton, (1966) 1 15 L Ed 2d. 373, 
Our ‘attention: was drawn to- a passage at 
page. 377 which reads:— 


“Conduct that is formally “private” x 


ay become so. entwined with govern= 
mental. policies” or so’ impregnated: with a 


g governmental character as to become sub- 


ject to the. constitutional limitations place. 


ed’ upori, state, action: Ove? eden Sea shee Meee 


Bee ses. 


. That is’ to say, when “private ‘Waryiaucis 


or groups are’ endowed by the State with 
powers , of functions ~ governmental in 
mature: they “become agencies or instru- 


. regardléss_ of - who 


se tase referred. “to is - 
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mentalities of the’ State and subject to. its, 
constitutional limitations,” k 


“In this case, the question: preter 

a tract of land devised® by. a testator: to 
be used as a park, for white people only 
is subject to the command’ of the Four- 
teenth ` Amendment; The testator ` “had. 
devised to the City of Macon, Georgia, - 
a‘tract of land to be-used as a park for 
white people only providing ` ‘in. the will 
that. the. park should be’undeér- the con- 
trol of a Board ‘of Managers, all of whom 
have to be white. The city kept the park. 

segregated for some years but: in: time let 
Negroes. usé ‘it; taking the position that 
the park” was a public . facility” which it: - 
could’ not” ‘ constitutionally ‘manage and 
maintain ‘on -a -segregated basis. - There- 
upon, individual’ members” of- the “Board: 


. of Managers ‘brought the suit against: the 
«City and others’ asking that the’ City be 


removed a8 trustee and that ‘the Court 


_ appoint new „trustees, ‘to ‘whom ‘title to -... 


the park. may be ‘transferred... Several’ 


“ négro‘citizens intervened, alleging that 


the racial limitation” was: contrary tothe 
laws. and public “policy of the, United 


' States, and asking the Court: ‘to. refuse to. 


appoint. private : trustees. Therėafter-. the 
City resigned’-as trustée. Other heirs ` 
intervened’ asking: for- -reyersion of the 
testator’s estate: in’ the- event’ that -‘the 


-Court refused to~-substitute new. trustees 


to the city.. The State. Court- accepted ‘the 


resignation of- the City-'as ‘trustee -and 


appointed three’ ‘individuals’ âs“ new- trus- 


- tees, finding it- necessary -to -pass on’ the - 


other claims of the’ heirs, - On: appeal -by 


- the Negro-interveners, the Supreme Court 
. of: Georgia ‘affirmed: 


On Certiorari: the 
Supreme | Court óf: the United’ States: re~ 
versed.- -The- majority -of the Supreme 


Court held- that “the~public character of - 


the park requiréd that it may be-‘treated 
as a -publice -institution” subject’ to the 
command of: the Fourteenth “Amendment 
- presently: had title - 
‘under the’ State law. Mr. Justicé. Douglas 


delivering the opinion of the Court ob~ a 


served, at P. 377. 


.. “The range ‘of governmental activities 
jis broad -and varied, and the fact. that 
Government -has. engaged in a particular _ 
activity. does not necessarily -mean that 

an individual -entrepreneur or manager cf 
the samẹ kind of undertaking suffers the 
same: constitutional . inhibitions, lf a testa- 


-tor- wanted to. leave -a-réchool:.or- center i 


for the use .of one. race. only.-and in no 
way implicated the State in-the supervi- 
sion, control- or management. of. that faci- ; 
lity, we assume arguendo that no con- 
stitutional . difficulty would a encoun~ 
tered.” i 

Referring fo" the park ii R the 
learned Judge stated that it- was an 
integral: part of the. City of Macon’s acti=` 
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vities. It was maintained by the City as- 
a Public facility for whites only as- well 


as granted tax exemption under the law.. 
It- had acquired: the momentum as a _ 
public facility: which certainly is not dis- : 


‘sipated ipso *.facto - by: the- appointment 
of private trustees. ‘There was no change 


in the municipal maintenance and con“, 


eae over this. facility. From: these facts, 
e 
public’ charactez- of. the park required that. 
it be “treated ‘as.a ‘public institution sub 
fect to the command of the . fourteenth 


Amendment... The. facts of ‘this’ ease’ also - 
show that even’: “though the’ land was 


devised by a private person and endowed 
tó . private ‘trustees,’ the. park was being 
administered’ by the ; ; City. of - Macon: as 


- pubile facility and was even granted tax: 


exemption... It. ¿had formed. the integral 


part | of the „City... of Macon's . activities, 3 
It, ‘therefore, -had `, assumed ~ a. public 


character which -required that it be. ieat 
ed a kps institution. 5 


: The: aforesaid decidione doi not 
lay ae any general rule: that a pri- - 


-Yate institution” or corporation is. within private. institutions. cannot engage them- 


the ambit of Art. 12 of ‘the ‘Constitution 
of-India if the State Government. parti- 


cipates in the. activities of ‘such’ -private.- 
institution or ‘corporation in any r ‘manner. 


As already pointed out by us-in (1961) 
6 L Ed 2d 45 the authority. was. created 
by a statute and .the building was con- 
structed: gut of : State’ funds.. ‘The’. ex- 
penses of the aforesaid’ authority’ were 
met out of the.:rent fetched by the- pro- 
- perty being leased out.. The privatë -cor- 
poration. : the ‘restaurant, -wäś. so intimate- 
ly. connected --with. the. activities. .of- the 
authority ‘that the American Supreme 
Court thought that the private. “corpora- 


tion was. as much’ bourd.by_ ‘the command: 
of the Fourteenth -Amendment - as ‘the: 


‘Authority ` itself... What <. . the learned 
Judges actually held was:— `. 

“When a State leáses public ‘property 
fn the manner and for ‘the purpose shown 
to have been the casé here, the- prescrip- 
tons of the ely e Amendment must 
be complied with by the- lessee. as cer- 
tainly ‘as’ though ‘they . were -binding 


covenants written ae thè bagi it : 
: <- the ambit"of Art. 12 -of -the Constitution, 


R the Second case in. (1966). 15 ÉE 


Ed 2d 373 the. dėvisė.of the park. was ` 
though by a private person:. the- park was- 
y the municipal authority. 
as a public park and it was receiving care ` 


. maintained by 
and attention ‘from -a public: authority. 


a publie character which réquired that 
it should. be. treated as a. public institu- 


ao. Yas me. WAS ee be 
volvement. of the ‘State in ‘the activities 
ef the Society and the college is only 


‘ conclusion was. reached that’ the’ 


` Board” was. ‘not ° 


: 
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to. the ‘extent of giving it a grant-in-aid 
and providing it with a facility of the 
hospital: The -quantum ofthe ‘aid “given 
by::the State“is not known so that it may 
be determined what part it forms of the 


' general’ doriatioris of- the’ Society or- what 


rt of the expenses of the college is 
rne -by*the: State: Mere providing of 


`. the facility of-a-Government hospital to 


the college: would, not- be. such an’ in- 
volvement of-the. State as would . make 


- the Society: or, the College a .“State’’- -for 


the: purposes of Art. 12: of- the Constitu- 
tion:-of India. Merely because a few 
Ministers are . members of the Society 
and, the Collector and other officers are 
members of. the executive; committee, it 
cannot: be said that the, State has under- 
taken the management ‘of the Soclety-or 
the- College. ` There- is nothing to show 
that the - society., or :the college is an 
agency of the, State, or that the Govern- 


-ment -has handed over to the Society or 
. the’ college 


‘its function of _ imparting 
medical education. . Nò doubt -imparting 
of education. is one of ‘the functions of 
the State. “But.it. cannot .be said that 


selves in stich. an activity. There may be 
helpful .co-opération between. . the . State 
and the- Society” or-the college, but to say 
that such ‘a’ “helpful co-operation trans- 
forms the activities of ‘the latter (society 
and ‘the college) into State action. comes 
previously close to asserting that any 


‘State assistance- to an organization- which 


discriminatés ` necessarily - violates the 


` Fourteenth Amendment” ‘Dorsey v! Stuy- 
_vésant Town Corporation,-14 ALR 2d 133 
-Stp 145- 
“fnstitution is-as muċh entitled as a State 


A private individual or an 


to impart education- and medical educa- 
tion “as ‘for that; and’ merely because it 
does- `so, it cannot “be ` said- that such'a 
private individual or. an institution is 
within’ the definition -of the’ “State” oc- 
iia in Art, n of- the’ ‘Constitution of 


n “Our. TEENE Court ih Ratas- 
a Sie ‘Electricity Board v. Mohan . 
Lal, ` AIR- 1967 SC. 1857 “considered - the 
question ‘whether ‘the Rajasthan State 
Electricity. Board was a “State” within 


of . India. It’ was” argued.. before the 
Supreme ‘Court that” the. State Electricity. 
within. the expression 
“other | authority” used in” the:same Arti- 
cle. While answering this argument, their 


- Lordships held at p. 1862:— - _ 


It is. because .of this, thatthe- learned ` 
_ Judges held that. the park had acquired 


oo, “The: ‘expression’ ‘other’ authoritles' is 
wide enough ‘to ‘include’ within it every | 
authority created by astatute and func- 
tioning. within the- territory of India or 
under the control of the Government of ` 
India- and’ we do riot see any reason to 
narrow “down this:.meaning in the con= 
- text. in: which . the- words “other autho= 
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tities” are used in Art. 12 of the Con- 


_ stitution.: 


A. reference was also nade to the’: case 


of -Smt..Ujjam. Bai v. State of -Uttar 
‘Pradesh, (1963) 1 SCR 778` == (AIR 1962 


SC.. meray and the following passans was 
ne words (other: “uithorities) are” of 


wide amplitude and capable of compre: 
hending every authority : created’ under..a - 
statute and functioning “within ‘the: terri- 


tory of India or under. the control : of the 


‘Goverriment of India. ‘There is no charac~ 


terisation. of the nature of ‘the “autho-~ 
rity” in -this residuary clause and con 
sequently it ‘must ‘include every type of 


- authority. set up under: a statute for the 


`. purpose of administering: laws enacted by 
the -Parliament or by ‘the State including, 


those vested. with the. duty. to make deci- 
sions in Order to implement those. Jaws.” 
The. Supreme ‘Court ébservedi— =~ 

'. "The 


or statutory authorities où whom powers 
are’. conferred by law. The: State, as 
défined in Art. 12, is thus comprehended 


. to include - bodies: ‘created for the. -pur- 
. pose of promoting © the: educational and 
` economic interests of, the people.” | '- 


‘Court also -does not help 


‘The ‘aforesaid. observation of the Supreme 
the petitioner 


-ag the Society: or the college has. “not 


ee ae by the State, ` sate 


- A. Division Bench, oe 
ee in W.: P.:No,.- 3550 of .1968: and. 


_ batch decided. on 29-10-1968. (Andh: Pra) 


had . occasion to- ‘consider 


the- quéstion: 
with reference.to the Medical. Education 


- Society, Kakinada, and. -the | Rangaraya 
J After 


e, Kakinada, refer- 
he. decision of the Supreme 
Court “and -other decision _ referred .to 
therein, Sumari J. (as -he then- was) 
and one -of us, held that the expression 
“other authority” :in Art. 12--includes 
(1) all bodies aeta. by statute on which 
powers are conferred to carry out govern> 


. -mental and’ quasi- governmental functions 
. (2) all constittitional or:'statutory. autho-. 


rities on whom. powers are. conferred by 
law and (3) all bodies created by State 


_ for the purpose of promoting” educational 


` and economic interests of the people. It 
_was held that the Medical, Educational 


_ Art:-14 of the Constitution did not’ pegs f 


“Society and ` the 


Rängaraya Medical 
College were not within the definition of 
“State” and, therefore, the provisions of 


to them. The same view was tak 
ihe same.:Divislon Bench in W. P, No. 
3547 of 1968, D/-- 23-4-1968 (Andh Pra) 
which related, to admission .to ‘the 


` Kakatiya Medical College, Warangal, By 


‘reference to, the- earlier decision, ‘it was 


_ held that the Kakatiya. Medical College 


and the Regional Medical.. Education 
Society were not within’ the ‘definition: ot. 





ata expression “other authorities" 
i in- Art, 12 “will. include all constitutional _ 


AD 


ALE: 
“State”. as defined in Art.°12 of-the Con . 
stitution. “We do not find any reason to | 
hold to the contrary. ::We, therefore: find 
that the Regional-: Medical Educational] ` ` 
Society: and. thè Kakatiya Medical College} « 
not. being within the definition of “State”, 
the -provisions: of Aft. m of the Consti 
tion are not. applicable; ; 


715. - Even anio that’ Art, 14 of 


the Constitution’ can’ be invoked. “by. the- ` 


petitioner in ‘the. t case,” we find ~ 
that the résérvation of 140 of ‘the seats 
to the applicants . who have a. 15: year 
domicile’ in: the Telangana‘ region is 

ona reasonable “classification.” ` It was’ 


- argued -by the: learned’: counsel, for the.. 


petitioner that the ‘object of: the- “Society ab 
and the college being to select. the: best: 

‘students’ for imparting ‘medical education ` 

any cation: made- on: the’ basis “of 
region iš- unreasonable and-has absolutely 
ño nexus to fhe object sought to be, 
achieved. _ In ‘support `of this’ contention 
he relied upon two defisions of ‘the 
Supreme Court in P. Rajandran v. State 
of Madras, AIR°1968 SC°1012 and Minor ` 
Peeriakaruppan: . v. . State: of Tamil _ - 
Nadu, W. P.. Nos... 285 ‘and 314. of 1970; 


- D/- 23-9-1970 =- (reported in ‘AIR. 1971 


SC 2303). sIn -Raj endran’s . case, Rule 8 
of the Rules made E the State of Madras . 
for selection of candidates for admission . 
to the first- year integrated M- B. -B.'S. . 
coursé was challenged. as infringing -Arti< 
‘cle. 14..of the . Constitition. . That Rule 
provided for: district-wise distribution. of 
seats aeoraing to population of the dis+ 
trict.. While dealing with the. question, i 


their: Lordships said in. para,- 11: 


< “The - question | whether ° district-wise 
allócation is violative of Art- 14` will- 
depend on what is-the object to be ‘achiev- 
ed’ in’ the matter’ of ‘admission to .medi- _ 
cal colleges,- Considering the fact ‘that 
there’is & larget number of candidates ` 
‘than seats available, ‘selection has got to 
be made, The object of: selection can 
only be to secure the*best possible mate+ ` 
rial for admission to colleges subject to 
the provision for socially ‘and: educational~ 
ly ‘backward classe. ; er whether 
selection is from. the socially and educa- 


: tionally- backward “classes or from the. 


Berta se pool, fang object of selection must 
e to sectire the best possible talent from 
the two a If that ig the object, -. 
it must- necessarily: follow ‘that. that: ob= _ 
ject would be defeated: if -seats' are‘ allo~ ~ 
cated ‘district’ by.‘ district,~It ‘cannot: be 
-and has. not been denied that the object 
of selection is to:sécure ‘the bèst possible 


talent from the two: sources so ‘that the ~ 


country -may have the “best: possible 
doctors. ‘If that is:the -object,. the argu- 
ment on behalf of the petitioners appel- 
lant is that that -object,cannot possibly 
be. served by allocating seats district- 
wise. .It ig true that Art, 14-does nol 
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forbid. classification, but - the classifica- 
tion -has to:be justified on the basis of 
the nexus between: the classification and 
the object: to be. achieved, even assum- 
ing that territorial classification-may be 
‘a reasonable classification. The fact how- 


ever that the classification by itself is’ 
reasonable is not enough to support it- 


unless there is nexus between the classi- 


fication. and the’ object to be achieved, 


If anything, such allocation’ will result 
in many cases ‘in the object being des- 
troyed, and if that is so, the classifica~ 
tion, even if reasonable, -would ; result in 


discrimination, :in as ‘much: as. ‘better 


qualified candidates trom one district may 


be rejected while less qualified candidates. 
districts may.- be scene 


from othėr- 
from either of the two sources. ia 


Our. attention was ‘specifically’ Jen 


to paragraph 12 of the judgmient where | 


the justification put forward on behalf 


of the State of Madras in support of the ` 


districtwise allocation was considered,’ It 
was said that there being- better. ‘educa- 
tional facilities in Madras City as com- 
pared to other districts of the State and 
therefore if district-wise selection is’ not 
made, candidates from Madras City would 
have an advantagée-and would secure 
many more seats than justified. on the 


basis of proportion of.the population of - 


Madras City compared to the population 
of the State as a whole, In the opinion 
of their Lordships, this was no justifica- 
tion ‘for’ district-wise “ allocation. - which 
results in discrimination even. as sumin 
that candidates from Madras City. 


get a larger number of seats in ` propor- 


tion to the population ‘of the State.. Their 
Lordships expressed, themselves thus; `’ 


“If the object is to attract. the best 


talent, from the, two- sources,’ district-wise . 


allocation in the circumstances... would 
destroy: that object. Further even if we 
were ‘to accept. this contention that would 
only. justify allocation of-seats between 
the city of Madras on ohe side and. the 
rest of the State on the other and not 
a district-wise allocation throughout, But 
apart from this, we are’ of “opinion that 
the object being what we have indicated, 
there is `'no reason. why thére should be 


discrimination whith would go against © 
the candidates from Madras City. We- 


may add that candidates who ` ‘pass from 
Madras’ City’ need not all be residents 
of the City for“it is common : ‘knowledge 
that schools and colleges in’ the’ capital 


city attract students from all over ‘the. 


state because of. better” eiea onia] ma 
lities.” iy 5 


., Relying upon ithe aaa expres: 
sion of opinion uf ‘their Lordships of -the 
Supreme Court, Mr, Chowdary argues 
Ra a regional classification on -the. basis 

of Telangana and Andhra is also - ‘hit by 


- gion,. the . 
secure the’ e possible talent from the 
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the provisions ‘of Art; 14 of the Constitu- 
tion.. According to him, the existence of 
more -medical ~ . facilities in- the Andhra 
region and lesser facilities in ‘the Telan- 


Pana .région ‘or that. the Telangana region 


is educationally backward than. the 
Andhra region, is -no justification for re- 
servation of. seats for the Telangana re- 
. object of selection being to 


State - 


16. In W Petns. Nos. 285 and 
314 of 1970, Vé 33-9°1990 = (AIR 1971 


SC 2303) the unitwise selection introduc- ` 


ed by ` the State of Tamil Nadu for ad- 
mission to the Medical Colleges-in the 
State was questioned as infringing Arti- 
cle 14- of the Constitution. Under the 


- unitwise scheme, the medical colleges in 


the City of Madras were constituted as 
one unit and each one of the other medi- 
‘eal colleges in the mofussil was constitut- 
ed as a unit, Thus six units were creat- 
ed in the State. In respect of each one 
of the unitsa separate selection Committee 
was ~constituted. The intending appli- 
cants were asked to apply to any one 
of the Committees but they were advised 
to apply to the Committee nearest to’ their 
Place*of _ residence as far ag possible. 
While dealing with the division of medical 
seats on unitwise basis, the earlier deci- 
sion of the Supreme Court in Rajendran’s 
case, AIR 1968 SC 1012-was referred to. 
It was contended on behalf of the State 
that the ‘unitwise distribution of seats 
was adopted for administrative conveni- 
ence’ as it--was not possible for one Selec- 
tion Committee to interview all the appli- 
cants, It was also stated that when selec- 
tions were made by- several Committees, 


ete was -delay in preparing a consolidat- . 


list, Their Lordships were unable to 


oF the aforesaid ‘grounds ‘as being the 


real grounds’ for classification, They again 
stressed: 


“The object intended to be achieved 
in the present case is to select the best 
candidates, for being admitted to Medical 
Colleges. “That object cannot be satis- 
factorily achieved by the method adopt- 
ed. The complaint of the pétitioners is 


-that unitwise distribution of seats is but 
-à different manifestation of the district- 


wise distribution sought in 1967-68 has 
some force. though on the -material on 


-record we will not be justified in saying 


that the unitwise distribution was done 
for collateral © purposes. Suffice -it to say 


‘that*-the “unitwise distribution of seats 


is -violative of Arts. 14 and 15 of ‘the 
Constitution: The fact that-an applicant 
is- freë to apply to any one unit does not 
take the scheme- outside the’ “mischief of 
Arts, 14 and 152". E 


Here. again | ' whether © ` the “claseliitetion 
resulted in any discrimination was looked 








- case . the reservation of seats 
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upon. from: the: point.of view of the ob- 
ject -of selection of best catididates for 
. 4dmparting:medicaleducations It- was: fur 

_ ther. held that: the reasons given for the 


classificatiow had’ no nexus with the object 


„Sought - to be achieved.. 


2° In The decision “bt the Supreme 
: Court ‘in Rajeridran’s case, AIR 1968 SC 


1012 came- up: for: consideration ‘ before 


the ‘Supreme. Court “in: Chitra Ghosh: v. 
Union of India, AIR 1970 SC 35. a m 

e 
Maulana -Azaid..Medical’ College, -Delhi in 
-respect of, categories. (c) to (h) contained 


-in Rule- a of, the College Prospectus ` 


` Telating ‘to the eligibility.” for. -admission. 


o- to’ the. “collegé: - was questioned as viola~ 


_tive of Arts, 14,” 15. and: 29 of the Con- 
. stitution: The,“ 
- College was. _established. by. the Goyern~ 
- ment- ‘of, “India. © “The following categories 
ae ami only are. eligible . for admis- 


(a) “Residents ‘of Delhi. . PEER ERE 
by (De Soris/daughters * of pon 
Goyt” servants.. posted ` in. Delhi at the 


time of the admission, |, : 
< © (H) Candidates - whose: fathér is dead 
‘.and is wholly dependent: on. brother/sişter 
© Who: is a Central’ ‘Government ‘Servant 
a in. Delti at the time’ of the admisr 
* sion. : 
oe AOR ona ldbigiters SOE sone ree of 
Union ‘Territories “specified below. includ- 
ing: displaced `. persons, registered therein 
_ and: sponsored.. by. a respective Ad- 


-7 @) Himachal Pradesh > (ii). Tripura 
= at ‘Manipur - itv) 4 Naga’ Hills. (v).N 
7 A, (vi) Andam 


r-i E EPN ot Central Goreme 
ment servants. -posted in Indian vee 


-© abroad. ... 


(e) Cuittiral ‘scholars, 

AH) Columbo: plan. Schnee 
' (£) Thailand scholars:, 
(h) Jammu and Kashinir State 
. Scholars. =< 7 : 

: «The attack under Ait 14° was ‘on “the 
n ground that- merit” 


- Hke those "mentioned ‘in’ Cls, - (c) -to (h) to 
. -Rulé- 4 ‘are’ introduced; discrimiņation be- 
“comes apparent. ‘Their. Lordships, ` after 
referring to 


538 that Art ` “14 forbids class. legislation; 
it: déés ‘not forbid reasonable - classifica- 
‘tion, weit on “to ‘say at, P., ‘38: B 


225, "Iw other words to pass. "the | test ` ‘of - 
permissible ‘Classification ‘two conditions, 


must, be” fulfilled, (i): that. the- classifica- 
tion is founded on intelligible. differentia 
which distinguishes. Persons or. things that 


' ate “grouped.” together. from ‘others left. 


out-of the group and, (ii). that. differentia 
must - have “a. rational relation to the. obt 
- ject - sought- to be’ achieved.: The: first, 


:_from! these. 


Maulana. Azad Medical. . 
eked 1 : the group to. whith the 


‘should be ‘the’ sole’ 
- eritérion’ and’‘as ‘soon , as‘~ other” factors 


to the ruling in’ Ram Krishna . 
- Dalmia -v. S. R. Tendolkar: AIR `195§ SC 


group -of persons for whom `seats -` Javë an 
een reserved.are the sons and-daughters 


of. residents of Union territories other 


than Delhi. These areas are well:kmown | 
to be ‘comparatively. backward and. with 
the exception of: Himachal -Pradesh ‘they, 


~ do not ‘have any. Medical College of- ‘their 


‘6wn;- ` It. was -` necessary that. :persong 


' desirous: of receiving “medical . education te 
areas: should be. provided 


‘some facility for ‘doing 80 seeeisercei ‘Rew > 
. garding. Jammu--and. ‘Kashmir- holar: iB. 
-must be remembered~that-the: problems 
- relating to'them are of a: peculiar ‘nature’ - 
‘and. there do-not exist adequate arrange~ , 


ments. for- medical education ‘in: the'‘state ` 


itself “for its residents: The: classification 


in -all.'these cases- is’ based on -intelligible a 


differentia which distinguishes'them from 
ppellants belong.” -- 
In -pdragraph, 9-of ‘the’ Judgnient ; (their $ 
ps håve- said: © 

“It is the Central Government whicti 
bears the financial burden ‘of running | the 
medical . college, It is for itto lay. down’ 
the criteria “for eligibility.’ From the very 
nature of” things. it is. not possible to 
throw ‘the admission ` “open” to students 
from all’ over the. -coun The, Govetń- 
ment. carrot be- déniéd’ the right “to -décide. . 


. from’ what) sourcés the admission’ will’, 
. made,. 
. policy and ‘depends inter’ alia ón overall - 


‘That essentially isa. ‘question: of i 


assessment. and ` ‘survey . of thé , require-- 
ménts . of residents `. of particular ` terris.. 
tories" and other. -eatégories of persons for - 
whom itis essential. to provide, facilities 
for médical education: If the sources. aré 
properly ` classifiéd. whether on territorial 


geographical or other téasonable basis it : 


is” not. for the _courts’to” interfere’ Bee 
the manner and method” ot ‘making, the ‘ 
classification.” |. ~: 


Their. Lordships went: “on on dianie i 
. whether “the eepe ‘on which ` ‘Classl= 
- fication? . kas “been made. ` has: à rational 


rélation: with the object. tö: be:achieved, `` 
Toer Tanor at: ‘paragraphs 
and 1 


“The main ‘purpose of: canteen ‘to. ii 


a. ‘medical college ¿is to. impart’ education . 
in ‘the; theory. and ‘practice of medicine, 
As“noticed before. the sources from‘ which 
students have to be’ drawn are- primarily. 3 
.détermined by the. authorities who-main- ` 


_ tain and run the institution,” e.g. the Cen~. _ 
tral Governmient in the’ presént-case. - ‘In: 


AIR 1968:. ‘Sc 1012 it has been; ‘Stated ` that 


` can. Surely ‘be ior ree a proper ee 


es in’ the matter of selection but there 
can be no doubt that such selection has. to . 


be-cónfinėd to the sources that are intend-. `- 


éd to supply the material, -If the sources 
have ‘been’ claasified.in the manner done. 


in ‘the “présent’ casé“it” ao difficult to sée - 


how’. ‘that - classification has no. rational 
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nexus. with the''object of imparting medi- 
cal education and also of selection for” 
the purpose, 

- The case of P.: Rajendran AIR 1968 
SC 1012 is clearly distinguishable..be- 
cause there the. classification: had been 
made district-wise which was considered 
to have no-reasonablée relation with ab- 
ject sought.to be achieved.” - : 


‘In our opinion, this decision’ of the 


Supreme Court affords a complete answer 
to the arguments advanced by the learn- 


ed counsel for the petitioner in regard. 


to the violation of Art. 14 of- the Con- 
stitution. - The object of the Society in 
founding a 
medical education to the- students `of a 
particular region which’ dø- not- have the 
same educational facilities. According to 
the Supreme «Court, if d- Government 


bears the financial burden’ oie running an ` 


institution, it is for -it to-lay down ‘the 


criteria for eligibility. A fortiori -this . 


principle is applicable to a greater degree 


in the case of a private institution found- — 


ed upon public. donations to lay. down 
the criteria for eligibility for admission to 
a particular region when the college-is. 


established for providing medical educa- 
tion for the ‘students of that region. It. 


is not possible for- the Society to. throw. 
the admission opén to students from. all 
over the State-of. Andhra Pradesh:.or as 
a matter of fact for. ‘students from all 
over the country, -It had 'to decide from 
what sources the admission will be made: 


That. being so; reservation: of 140..seats ` 
for the students who have a 15-year. 


domicile in the Telangana region is. a 
reasonable classification and: it has the 
rational relation: with the object to-be 
achieved. The same.view was taken by 


a Division: Bench of. this:.Court consist-- 


ing of Kumarayya, J. (as. hé then was) 
and one of:us in W. P..:No, 3547 of 1968, 
D/- 23-4-1968 (Andh. Pra): : It was -Stated: | 

‘It may be hoted here- that. the: 
Kakatiya. Medical college was-started for 
the spread’ of medical education ‘mainly 
for Telangana region: which is educa- 
tionally backward’ in the State, ~~ If in 
view of this object provisión is made ‘to’ 
cater to the educational needs, mainly of: 
that particular region, as it’ badly--re- 
quires- such assistance, it- cannot’ 
Said .that the: object to be: achieved 
has no relation to the classification: 
made by giving larger representation 


to the .Telangana.. region and, lesser 
representation to the Andhra Region, The. - 


increase in. the Telangana: quota is’ con- 
sistent with and .promotes and. advances 


the object underlying’ the establishment: - 
-even if? 


of the- institution, _ Therefore, 
Art.:14 had any application, it fs obvious. 
that the distinction. made ‘between the 


Telangana region: and the Andhra region _ 


Pane reasonable having asl to. i Te~ 
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medical college is to impart - 


; college.. 
. praph.3 of the prospectus speaks about the. 
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lationship with the object to be achiev- 
ed, no: consitutional inhibition can be 
-attachéd* thereto.” -. | 
We may also ‘point out that in Rajendran 8 
case,- AIR: 1968: SC 1012 their erdshins 


«had remärkėd;— e, 


"We ‘may add that we do not mean 


-to say that:territorial classification is al- 


ways bad under all circumstances. But 


. there-is no doubt that -districtwise classi- 
‘fication ‘which’ is being justified . on terrl- 


torial basis in these cases is violative of 
Art, 14, for’ no justification -worth. the 
name‘in support of the classification has 


f been made out.” 


18. We. ‘therefore, hold that Te- 
servation of 140 seats for the candidates 


‘from. Telangana region is not violative 


of Art. 14 of the Constitution of India. 


v.: 19, The third contention of the 
petitioner is that the Selection Committee, 
having asked: the petitioner to appear at 
the entrance examination, had no juris 
diction ‘to questiór the domicile of the 
petitioner. It .is argued that, before re- 
quiring: the petitioner to appear for the 


‘entrance examination,‘the Selection:Com- 


mittee ought to have first considered the 
‘question of domicile and -then only ‘asked 


‘her to appear for. the: entrance examina- 
~ tion. . “Having. asked -her to appear. for 


the examination, it can. be- easily pre- 


. sumed that .the Selection Committee had 


no objection to her being. a domicile from 
the Telangana region... Having made the 


petitioner - believe that she was eligible - 


fdr admission to the medical college from 
the Telangana region :and on that basis 
having. asked her to. appear at the en- 
trance: examination, the ‘authorities are 
now: equitably. estopped from question- 


‘ing. her domicile. In support:of this: con- 
tention reliance:is placed on certain para- 


graphs of the- prospectus .issuied by. the 
_It was pointed out that para- 


distribution of the seats in the college. 
The: second note thereof says that. the 


-question: whether a. candidate is from the 


Telangana region .:will be considered . by 


- the -Selection.Committee ‘on’ the basis of 


the nativity.. certificate; ‘The said - note 


-~ goes’ on to.say. that the certificates shall 
be .not:be treated as.conclusive evidence of 


the, necessary nativity of the candidate 
in the Telangana area for’a continuous 
period of 15 years before the.date of the 
application, The: .Selection :Committee is 
empowered to call for further material 


‘evidence in.proof of residence and the 


decision’ of :the Selection ‘Committee re- 
garding -residence . sliall: be final ™ Then 


. follows a paragraph .- in. regard.-to the 


selection -of the. candidates: -Clause (a) 
of sub-paragraph : (2) of para 4 says-that 
“the selection. of candidates shall be made 
on the: basis ; ot. ‘merit: as mentioned in. 





(94 A. P. [Prs, 19-22] N. Kanakadurga v. K. Medical College- (Vaidya J.) ° 


the said sub-paragraph. by Cl. (b), a-merit 
list for men. and women candidates has 
to be prepared separately according to 
the aggregate. marks ‘obtained by the can- 
didates_in the optional ` science ` subjects 
in the Pre-University or H. S. C” (Multi- 
purpose) ‘examination. By Cl. (e) of. this 
sub-paragraph, the Committee, if it, so 
desires, . may hold an. entrance written 
‘examination for all the applicants into. the 
first year of M. B. B. 5. „İn supersession of 
gub-paras (a), (Db). .cssccsseeee above. The 
Selection .Cornmittee evidently acted ac- 
cording to- Cl (e) of sub-paragraph 2 
of this paragraph and held: the entrance 


examination to select. Candidate on “the - 


-basis > merit, oD haos 
` 20,7 Our attention is also dawa 


‘that, by CL (b) af paragraph 8 the Prin- ` 


cipal is enjoined upon: before admission 
of a candidate to the college, to verify the 
correctness of the nativity certificate and 
of the marks statement produced by. the 
: candidate, -It is argued: that the scheme 
of admission as disclosed.in the prospectus 
shows that the. question of domicile of the 
candidate has to be decided first and then 


the entrance examination: held.. We do 


not see:any force in this:contention, There 


is nothing in the prospectus to:show that 


the list of. candidates based on merit 
cannot be. prepared’ before examining 
their qualifications ag to domicile. It: is 
true that ordinarily the Selection Com- 
mittee should have: first examined the 


- qualification -of domicile and' then asked. 


the candidates. to appear ‘for the entrance 
examination. ‘But there is no- prohibi- 
tion. in the -prospectus from -holding the 
entrance examination. prior to the deci- 
sion on the domicile of an applicant; Evi- 
dently the Selection: Committee asked: all 
the: candidates; who had-applied stating 
that. they had the domicile qualification, 


to appear at the entrance examination and’ 
examined 


the question of domicile only. 


after the candidates could be included in 


the provisional list of selected candidates 
in accordance with the marks obtained 
by them at 


as to lessen ‘the number: us applications, 
We.do not see : anything 
would go to-the extent of affecting the 
jurisdiction or competency of the Selec- 
tion Committee to examine the domicile 
of an applicant:. The learned counsel: for 


the petitioner relied upon a decision of- 


` this Court. in Ganganna’ v. . Principal 
Andhra, Medical . College, (1958) 1. Andh 
WR 280 = (ATR 1958 Andh Pra 470). ‘The 


question decided. this case was after . 
the production .of.a- nativity `- certificate: 
given by. the prescribed: officér is prima- 


{facie . Fis dose as correct and” the: selec- 
tion is proceeded with-on that basis, ‘the 


‘decision, ` ‘therefore, 


domicile’ of 15 years in the. : 
reglon; .Our attention was drawn to the | 


‘the. entrance examination; ' 
Instead-.of examining the domicile quali- 
fication ofall the applicants, the Selec- 
tion Committee adopted. this, method so 


in ‘this which’ 


scheme. of selection and adniiecion did-not 
contemplate any enquiry as regards. the 
correctness of the particulars given -iù 
the ‘nativity .:--certificate: either by the 


Selection Committee or by the Govern- 


ment, -This decision was arrived at after 
reference to G; O. Ms, -No. 1022, Health, 
dated the 30th May, 1957.. In. that G. O. 


-no provision was made calling for docu- 


mentary evidence by the. Selection Com- 


mittee in regard -to the nativity of. the 


candidate. (Petitioner. therein). In the 


prospectus issued by the Kakatiya Medi-- 


cal. College, there is a specific provision 
that the nativity. certificate shall not be 
treated as 
the Selection Committee 
gary power to call for. further. material 
evidence in proof: of residence. This 
does not in -any 
manner help: the petitioner. . There is no 
question of:any estoppel ‘also. as the 


tioner’s domicile had been accepted, This 
contention, therefore falls, 


21, The next EE iied is 


conclusive RTE, and that... 
had the neces- -- 


ALE 


. authorities never held out: that the peti-| 


that the. Selection Committee has. not - 


given’ any reasons for : disbelieving the 


evidence adduced by. the petitioner and. 
‘for coming to. the conclusion that the 


petitioner did not have the necessary 


Telangana 


Communication dated the 4th. June, -1970 
received by the petitioner...-This com- 


munication states- that- “on scrutiny of, 


further evidence : produced by you -on 
6-4-1970 in support of our nativity of 15 


Selection -Committee:.was-not fully- con= 
vinced,”.' It is the casé of- the respondents 
that the Selection Committee,. after con- 
sideration of the evidence ` “produced » by 
the petitioner in ‘regard to her ‘nativity. 
came to the conclusion that there: is. no 


`~ proof, for the residence -of the petitioner 


between -1954. and. 1961 in the Telangana 
region. except the certificates “given .by 
the Sarpanch . and.-the Patwari. The 


certificates issued by :the Sarpanch and. 


` years residence -jin Telangana region, the.. 


the, Patwari did-not. satisfy. the- Selection | 


i Committee and: they decided to reject- the- 


petitioner’s application. as .she failed’ to 
satisfy that she had. 15 years of residence, 

22, -It-4s not necessary that the 
reasons for rejecting:an application should 
be communicated to the applicant. It-is 
sufficient if the Selection Committee has 


y 


‘considered. all the evidence produced’ be-| . 


fore it and has come to ‘the ‘conclusion 
that. the evidence “was ‘not. sufficient to 


hold: that a particular applicant did havel. 


the. necessary q cation. of residence. 


From the file of thé Selection. Committee: 


produced. before us,‘the reason given by 
the: Selection Coinmittee ds the: petitioner’s 
failure to: satisfy in regard.to her resi- 
dence’ from 1954 to 1961, `- fe 
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23. The learned counsel for the 
petitioner relied upon a Division Bench 


decision of this Court in Writ Petn.. No. -- 
313 -of- 1958,- D/- -18-4-1958 -(Andh: Pra), ` 
In this case it was not clear- from the. 


letter issued: by the Principal -as to whe 
ther he had formed an opinion.as to the 


correctness of the nativity certificate. It. 


was also not clear whether the Principal 


had approached the question from that — 


point of view. A direction was, therefore, 
given to the Principal to consider whe- 
ther the nativity certificate was correct 
within the purview of the Government 
Order mentioned in the judgment. - 
decision is not at all applicable. to “the 
facts before us. In the instant case, the 
nativity certificate and- the evidence ; pro- 


duced by the petitioner were considered © 
and the petitioner was specifically inform- | 


ed that the Selection Committee was not 
satisfied in regard to -her. residence in 
the Telangana’ Region. This contention 
of the petitioner also k 


: 24, Lastly it was argued, that the 
evidence produced by the. petitioner be- 
fore the Selection Committee was suffi- 
cient to hold that she had the necessary 
qualifying residence and no reasonable 


man could have come to a contrary con- 


clusion. It- must be noted here that the | 


only evidence placed by the petitioner 
before the Selection Committeé.was the 
domicile certificate given by the Personal 
Assistant to the Collector on the 3rd 


March.. 1970, the certificate: of the Sar- 


panch dated the 2nd April, 1970 and the 
certificate of the Patwari dated the 24th 
January, 1970. The other -certificates to 
which our attention was drawn, namely, 
the certificate given by. the -M. L. A. on 
the 9th April, 1970, the certificate given 
by the Head ‘Master. of the. Upper : Pri- 
mary School, Mandamarri dated the. 18th 
June -1970, the certificate given by M/s: 
Shashikant Karsonji & Co., dated:the 5th 
April, 1970 and the certificate given . by 
the . Deputy.. General Manager of the 
Singareni Collieries Company. Lid, . dated 
the 10th April, 1970: were not produced 
before .the Selection. Committee. The 
petitioners” grand-father, by his letter 
dated the 20th April, 1970, stated that 
he had ‘since obtained a’ certificate from 
the M, L, A. of the. ;area concerned and 
enclosed the same, 
stated that the’ Petitioner was under his 
guardianship as his son-in-law i e., the 
petitioner’s father, had been leading a 
life of a vagabond and had left. the peti- 
tioner’s mother and the petitioner to his 
care.” 


of the petitioner.. There was. nothirig in 
the evidence produced before the Selec- 
tion Committee to show as to why the 


. This ~ 


In that letter he. 


This statement, it should be noted: 
was made for the first time on the 20th - 
April 1970 after the Selection Committee _ 
had taken a‘ decision’ as to the eligibility. 
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petitioner was -under the guardianship of 
her ‘ma : grand-father, From the. ap- 
plication . filed by the petitioner for ad- 
mission.. it: was-clear that:she was born 
at Vijayawada and therefore: not a born 
native of . the. Telangana -Region.- In 
‘Column (10) which -deals with the place 
of education, she stated that Kundana- 

“was the place ‘of her elementary 
cada and Mandamarri the place of 


‘her middle’ school education, No certi- 


ficate was produced. by the petitioner 


- before the Selection Committee to show 


in which school she had her elementary 
‘education.. The transfer certificate issued 
by the :. Zilla Parishad Middle School, 
Mandamarri, ‘shows that she was admitted 
into the VI standard :on'the 6th July, 1961 
and studied in that school upto the lith 
June 1963, Before -the petitioner was 
admitted into the VI Standard, she must 
have either studied in some school or 
privately. It was not stated before -the 
Selection. Committee- that the petitioner 
had her elementary education privately. 
and that she was not admitted into. any 
school. The letter written by the grand- 
father on the 29th April, 1970 does not 


-disclose that. she was- privately educated 
. before she. 


was admitted to the- Zilla 
‘Parishad .Middle School at Mandamarri 
in‘ the year. 1961. The grand-father, in 
his letter says that throughout her educa- 
tional’. caréer> .he had admitted her in 
educational ‘institutions . as guardian and 
not her father.. In this letter also. he did 
not state that the. petitioner was privately 
educated, It dg ‘for the first time in the 
affidavit . filed. in the writ petition that 
‘a statement .was. made that the grand- 
father, who was previously. a school 
teacher under the Krishna District Board, 
got the petitioner educated at home up 
‘to the year 1961. Thé selection Committee 
could, not have presumed that the ele- 
mentary education of the petitioner -was 
by her grand-father, and that she had 
not joined. ‘any . school for the purpose, 
The Selection Committee was right In 
considering. that ordinarily a student 
will be. educated in a school, if not for 


‘the’ first ‘two standards -at least for the 


higher standards from. the third or 


. fourth, When, there was no single cer- 


tificate forthcoming in regard to the peti- 
tioner’s eduéation in the lower standards, 


-the Committee rightly concluded that 


to ‘the 
a i m the Telangane 


there was no evidence in regard 
_petitionér’s 
region, 


” 25.7 -> The certificates given by the 
Sarpaachi and the Patwari only say that 
for the last 16 years the petitioner had 
-been studying under the protection of 
her grand-father. They do not any- 
where state as to where she was study- 
ing-whether she studied at home or in 
‘any school. In this _state of evidence, it 
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cannot be. said that the Selection’ Com- 
mittee could not at .all-have reached the 
conclusion ‘that, there was no satisfactory 
evidence of ‘the petitioner’s residence in 
the Telangana: region. between 1954. and 
1961. - It. was not stated before the Selec- 
tion Committee that the petitioner had 
come. to. live with the grand-father: from 
‘the yéar 1954. We are not sitting in 
appeal over the decision of- the Selec- 
tion Committee; and according to the pro- 
spectus, «the. decision of that Committee 
is final, .We could have interfered only 
if we were to come tothe- conclusion 
that no: reasonable.. 
arrived at the conclusion reached by the 


[Selection Committee. - We are unable -to - 


say so. This. contention ‘of the. petitioner 
also ae 


~ It was aaie. by the learned y 


Di for -the respondents on. ‘the 
strength of the decision ‘of the Supreme 
Court in Praga Tools Corporation v~ €: V. 
‘Imanual: AIR 1969 SC. 1306,- that’ a “Writ 
of mandamus cannot be issued against a 
‘private séciety. We do not 
. necessary to determine this’ question as 
we do-not see any reason to issue any 


mandamus, or-order or direction to the’ 


‘ Society or the Principal of the college. ` 
27.. `The learned counsel. for the 
~ petitioner pointed out that when the’ peti- 
- toner applied’: for a 
‘. Andhra region, “her’‘application was re- 
jected onthe ground. that she comes 
from an area outside Andhra, and ‘argued 
that the’ case of the petitioner is an_un- 
fortunate’ one, she being a. person who 
belongs to neither the Telangana region 
nor the Andhra region. ` ‘We can only 
gay that ón the material produced by the 
petitioner before the two authorities’ con= 
cerned, they have come to the said con- 
clusions, ‘It will be open to the peti- 
tioner to apply from “the proper region 
for the coming. academic year and prove 
fo the satisfaction of ‘the authorities con- 
cerned that she belongs to .the region 
from ‘which she applies. . Our - decision: 
will’ not predlude her from doing ` so. 
` 28; In the result the Writ petin 
tlon is’ dismissed, but: there’ will be n 
order aB: to costa. i 


- Petition ' a lame, E 
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d have `., 
person coul ahs _ obtained - under. - Section 399, the. owner 


think it - 


on to,” the. 


Addl- “officer. 


sya 


-7 (A) Municipalities. 
Municipal Corporation Act (2 of 1956), 


S, 397 — “Street”—-The-use of the word 


“Street” in Ss, 397 and-399- makes those 
two sections applicable to. any street whe- 


ther. public or private street —  (X-Ref:— 


Section 399), ane oD 
(B) Musicipslities . 


-“(Para 10) 
. Hyderabad 


Municipal: Corporation Act (2.of 1956), 
`S, -399 =. For constructing a -balcony 


ALR, 
Hyderabad -` 


* 


overhanging any ‘private or public street — 


written permission must. :be obtained in 
every ` case. i 


Unless Specie „written: eee EN is 


of a house will. not be entitled to .con* 
struct a balcony- projecting or overhang- 


-ing any Private or public. street on-:the 


ground that notice under Section 428 was 
not disapproved by -the .Commissiorier 
within 30 days from the-recéipt of such 
notice and hence he had: become entitled 
under Section 437 to construct;. ., (X-Ref 
Section 428). (X-Rek: Section 437), 

(c) Municipalities — 
S. 685 (1) (a) —. Period of notice—Period 
of one. month prescribed: in the’ notice 
ean only be taken into account if such 
notice is given. after The: cause of ‘action 
has -arisen:; - A (Para 12) 


(D) Iiterpretation ot Statutes — ' The 
word “and” can be’ read as “or” where 


it is nec to do so to give’ effect to 
the. intention of the legislature — .(X- 


(Para 11) ` 
- - Hyderabad 
Municipal Corporation Act- (2° of 1956). 


:— Hyderabad iiunicipal. Corporation X 


Act (2 of 1956); S) 685). AIR: 1958 SC 


861-& AIR 1918 Mad 1026. 9 & AR 


1936 Cal 715, Followed. : 


- (Œ) Municipalities .- 

Municipal. Corporation - Act. (2. ‘of- 1956), 
§.°685 (1) (a), and (b) — Suit under — 
Both the conditions’ prescribed by Cis, (a) 


(Para 15) 


and (b) of sub-s. (1) of S. 685 ‘have ‘to . 


be satisfi ed in case of a suit to which Sec- 
tion 685 is epplrable. AIR 1936: Cal 715, 
Follow ed. ae (Para 17). 

(Œ) Municipalities — ` Hyderabad 
Municipal Corporation Act. a, of 1956), 
S. 685 — The suit referred to in the gec- 
tion must’ be: in respect of anything’ al- 
ready done in execution or intended èx- 
ecution of the Act. (1901) ILE 25 Bom 


142, Followed; AIR i920 Mad 723,- Dis- 
Unguished. ; 


(Para 20) 


~ 


` (Gy Municipalities: a 
Municipal Corporation Act e of 1956), 


8. 685 (1) — Applicability — Section does | 
- Dot apply. to any . mala. fide act of tha 


Corporation, Commissioner or any other 
AIR 1964 Andh. Pra 360, Follow- 
ed; AIR 1958 Andh Pra 102 & (1967) I 
Andh WR 148, Distinguishi -Case law 


discussed. -. (Para 37) 


Hyderabad 


. Hyderabad 
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JUDGMENT: The respondent is the 
owner of the house Nos, 4-4-211 and 212 
situate at Thanumal Road, Sultan Bazar, 
Hyderabad. After the purchase of the 
house by the respondent, during his ab- 
sence, a portion, of it was demolished by 
the staff of the Municipal Corporation. 
The respondent thereafter launched a 
criminal -prosecution against the then 
Commissioner, Engineer, Assistant Engi- 
neer ete., for the demolition of the house 
alleging that after granting permission to 
build as per the sanctioned plan, the 


. new construction was pulled down in the 


respondent’s absence. He also filed a 
civil suit and a Writ in the High Court 
in connection with the demolition of a 
part of the suit house, Ultimately the 
matter was compromised whereunder the 
respondent was paid compensation and 
various proceedings were withdrawn. 

2. The house has a first storey 
with balcony, which balcony he propos- 
ed to extend overhanging the road below 
by three feet. The balcony was to be 
supported by four cement concrete 
pillars to be constructed on the lowest 
three front steps of the house. As per 
rules of the appellant-Municipal Corpora- 
tion of Hyderabad, the respondent gub- 
mitted an application for construction of’ 
the balcony on 30th January, 1965 ac- 
companied by blue print sketch of the . 
proposed construction. The respondent 
was informed by the Corporation by its 
letter dated 3-3-1965 (Ex. A-2) that per- 
mission for proposed construction - of 
pillars and balcony was refused as the 
game came on the road. The respondent 
thereafter gave Ex, A-3 a registered 
notice dated 154-1965 to the Commis- 
sioner of the Municipal Corporation. To 
this notice, the appellant by its Memo 
Ex. A-4 dated 31-5-1965 informed the 
respondent that permission for the pro- 
posed construction cannot be granted as 
intimated earlier by Ex, A-2. Hence the 
present suit by the respondent’ against 
the Corporation was filed on 23-12-1965. 


3. The respondent alleged that 
permission to construct pillars and balcony 
was refused without any body from the 
Municipal Corporation taking the measu- 
rement as per plan submitted by him. He 
averred that Thanumal Street is a pri- 
vate street and he proposed to raise the 
pillars in his site. His western neighbour 
had obtained permission from the Cor- 
poration for putting up balcony overhang- 
ing the road and though this was brought 
to the notice of the Commissioner, rio 
tangible action was taken in that regard. 
The street in front of the house of his 
western neighbour is only 14 feet in 
width at.present, whereas the street in 
front of the respondent’s house is 18 feet 
in width. It was alleged that the action 


_ of the appellant-Corporation in refusing 
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permission was mala fide. The respond- 
ent sought a declaration of his right to 
put up pillars and overhanging balcony 
and for a permanent injunction restrain- 
ing the Corporation from interfering with 
his proposed construction and for refund 
of the licence fee collected by the Cor- 
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poration with interest at 6 per. cent, per. 
annum from the date of collection till” 


_ refund, 


4. The respondent. in his plaint 
further averred that even if Thanumal 


Street is considered a publie street, the 


respondent is entitled to construct in 
view of the provisions of Section 437 of 


the Hyderabad Municipal: Corporation Act 


(hereinafter referred to as the Corpora- 
tion Act). He therefore prayed for a 
declaration that permission’ for the pro- 
posed pillars and balcony must be deem- 
ed to have been sanctloned by the Cor- 
poration as per plan. 


5. ‘The Corporation in its written 
statement denied all knowledge of the 
respondent’s title to the house in ques- 
tion and averred Thanumal Road is a 
public street.. Permission to construct 
was refused to the respondent ag the 
proposed construction was not in his site 
and was projecting over the street. Per- 
mission was rightly refused after spot 


i 


A.LE 


(2) Whether the plaintiff was entitl- 
ed to the permit to construct the pillars 
and balcony as proposed by 

(3) Whether the suit is barred . by. 
limitation: 

(4) Whether the plaintiff is entitled to 
the declaration and permanent injunc- 
tion prayed for. 

The learned Judge held (1) Thanumal 
Road is a private street; (2} the Corpora- 
tion did not act bona fide in disapproving 
the application of the respondent to con= 
struct the balcony. The respondent is 
entitled to construct the proposed pillars 
in his own site and to construct the pillars 
as per specifications given in Ex, A-1., (3) 
the suit is not barred by limitation; and 
(4) the plaintiff is entitled to a declara- 
tion and. permanent injunction prayed 
for. In the result the decree and iudg- 
ment of the trial court were confirmed 
and the appeal dismissed. This second 


- appeal is filed by the Municipal Corpora- 


_ inspection by the concerned Officer who 
reported to the Town Planner, Allega-. 


tions in the sult notice Ex, A-3 were 
denied and it was averred that the res- 
pondent hag no cause of action. It was 
further averred that in any event the 
cause of action must be deemed to have 
accrued on 3-3-1965 when Ex. A-2 was 
communicated to the respondent and as 
the suit was not filed within six months 
thereafter, the sult is barred by limita- 
tion under Section 685 of the Corpora- 
tion Act. It was also averred that in 
any event as the construction was not 
made within one year from 30-1-1965 the 
date of notice of construction, the :res- 


pondent is not entitled to any of the. 


reliefs prayed for. 


6. On these pleadings the trial 
court framed the . necessary issues and 
held (1) Thanumal Road ‘is a private 
street; (2) permit was refused to the 
respondent with ulterior motives and 
(3) the suit is within limitation., The 
respondent’s suit therefore was decreed 
as prayed for except in respect of re- 
covery of the licence fee, 


7.  Aggrieved by the decision. the 
appellant herein filed A. S. No. 35/67 
which was.eheard by the Ist Addl Chief 
Judge City Civil Court. Hyderabad. He 
framed the following points for con- 
sideration: . 


(1) Whether. Thanumal Road is a 
public or private street? 


‘the learned 


tion of Hyderabad aggrieved by. the deci- 
sion of the appellate Court. 

8. The learned Counsel for the 
appellant raised before me the following 
contentions:— 

(1) The provisions of Section 437 of 
the Corporation Act are not applicable 
in the instant case and the respondent 
is not entitled to construct the baleony 
projecting over the street without written 
permission of the Commissioner irrespec- 
tive of the fact whether the street is a 
public street or a private street. 

(2) The suit is barred by limitation 
as it was not filed within six months from 
the date of accrual of the cause of action. 

(3) The finding that the Corporation 

did not act bona fide in refusing permis< 
sion to the respondent to construct, is 
not ‘based on any evidence, 
As regards the third contention raised by 
counsel for the appellant, 
there'is a concurrent finding by both the 
lower courts that the Corporation did 
not act bona fide in refusing permission 
to construct to the respondent. I am not 
persuaded to hold that thig finding of 
fact is not based on evidence, This con~ 
tention therefore fails, 

9; To appreciate the first conten- 
tion raised by the learned counsel for the 
appellant, it is necessary to state a few 
facts, As already stated, the respondent 
had given a notice as contemplated by 
Section 428 of the Corporation Act for 
construction of pillars and balcony over- 
hanging on the street. He did not re- 
ceive any reply from the Commissioner 
to the aforesaid notice for more than 30 
days. The period of 30 days terminated 
on 1-3-1965 and the Commissioner’s 
reply that permission cannot be granted 
is dated 3-3-1965. . According to the pro- 
visious of Section 438 of the Corpor Noe 
Act if within 30 days after receipt of 
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notice under Section 428, the Commis- 
sioner fails, to intimate in writing to the 
person who has given the said notice, his 
disapproval of the building which the 
said person proposes to erect, the said 
person may. at any time within one year 
from the date of the delivery of the 
notice to the Commissioner proceed with 
the said building in accordance with his 
intention as described in the notice. In 
view of this provision, the contention of 
the respondent is that he became entitled 
to construct the pillars and balcony in 
accordance with the plan accompanying 
the notice dated 30-1-1965. The appel- 
lant’s contention is that any construction 
that may be made under Section 437 of 
the Corporation Act has to be made so 
as not to contravene any of the provi- 
slons of the Corporation Act or any bye- 
law made thereunder, Under the provi- 
sions of Section 397 of the Corporation 
Act there is a prohibition for erecting, 
setting up or adding any structure or 
fixture which would over-hang, jut or 
project into any street except as provid- 
ed for in Section 399 of the said Act. 
Section 399 empowers the Commissioner 
to give a written permission on such 
terms as he shall in each case thinks fit 
to the owner or occupier of any building 
abutting on any street to put up a 
verandah, balcony or other structure pro- 
jecting from any storey over or across 
any street or portion thereof. It is argu- 
ed by the learned counsel for the appel- 
lant that combined reading of Ss. 397 
and 399 shows that unless there is written 
permission by the Commissioner to con- 
struct a balcony projecting over any 
street or portion of a street, any such 
construction would be in contravention 
of the provisions of the Corporation Act. 
Any construction that can be made by 
virtue of the provisions of Section 437 
of the Act has to be made so as not to 
contravene any of the provisions of the 
Act. A combined reading of Sections 437, 
397 and 399 of the Act would mean that 
even though a person has become entitl- 
ed to make construction under Sec. 437 
of the Corporation Act he would not be 
` entitled to construct any balcony over- 
hanging the street without the p on 
of the Commissioner as any such con- 
struction would be in contravention of 
the Corporation Act. In my opinion the 
contention raised by the Jearned counsel 
for the appellant has force, The provi- 
sions of Section 437 of the Act are very 
clear and according to that provision, any 
construction ¢an be made -so as not to 
contravene any provisions of the Cor- 
poration Act. Section 397 of the Act 
clearly puts an embargo upon the con- 
struction of any balcony projecting or 
overhanging the street. unless written 
permission is given by the Commissioner 
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under Section 399 of the Corporation Act. 
Any such construction without the writ- 
ten permission of the Commissioner would 
be in contravention of the Act. The 
deeming provision of Section 437 will not 
be applicable in such cases, i 

10. The learned counsel for the 
respondent contends that the provisions 
of Ss. 397 and 399 are not applicable 
where a balcony is to be constructed 
overhanging or projecting on a private 
street. This contention cannot be ac- 
cepted for the word used in both the sec- 
tions is “street” and not “public street.” 
The . Corporation Act defines “public 
street” as any street over which the public 
have a right of way and “private street” 
as street which isnot public street (Vide 
clauses 46 and 42 of Section 2 of "e 
Corporation Act. It is not necessary to 
refer to the other provisions of the said 
two clauses). The Corporation Act also 
in Cl. 52 of Section 3 defines the word 
“street.” It has to be noted that the 
definition of “private street” and ‘public 
street’ is a limited definition and not an 
inclusive definition as the definition of 
the word “street.” Evidently the inten- 
tion of the legislature was to include pri- 
vate street and public street within the 
definition of the word “street.” It is 
therefore clear that the use of the word 
“street” in Sections 397 and 399 makes 
those two sections applicable to any street 
irrespective of the fact whether it is a 
public street or a private street. 


11. It was then argued by the 
learned counsel for the respondent that 
the only provision in the Corporation Act 
for obtaining permission whether it be 
under Section 399 or other sections, deal- 
ing with construction of buildings, is 
Section 428. In order to obtain permis- 
sion for construction of a balcony over- 
hanging a street, reference can be made 
only to Section 428 of the Corporation 
Act. Having given notice under S. 428 
for permission to construct, the provisions 
of Section 437 would become applicable 
and the failure of the Commissioner to 
reject the notice within 30 days of the 
receipt of the notice, would be tan- 
tamount to written permission under S. 
399 of the Corporation Act, There 
js no reference to Section 399 in S. 437 
of the Act. I am of the opinion that. un- 
less specific written permission is ob- 
tained under Section 399 of the Act, the 
owner of the house would not be entitled 
to construct a balcony projecting or over- 
hanging any private or public street on 
the ground that notice under Section 428 
of the Corporation Act was not disap- 
proved by the Commissioner within 30 
days from the receipt of such notice and 
because of such failure, he had become 
entitled to construct under the provisions 


of S. 437 of the Corporation Act, 
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12. ©The next question that arises, 
for consideration is whether the suit is 
barred by limitation. In this context. it 
is necessary to state a-few dates. The 
suit “was filed on 23-12-1968. .The Com- 
missioner had replied to the respondent 
that the on cannot be granted 
"on 3-3-1965. He sent the suit notice 
addressed to the Commissioner on 15-4- 
1965 to which a reply was given on: 31st 
May 1965. 
the period f limitation of six months 
‘prescribed in’ Section: 685 started from. 
3-2-1965 the daté-on which the Commis- 
sioner refused permission -to the respond~ 
ent. Calculating the period from that. 
date and excluding the -period of one. 


- month prescribed by Section 685 (1) (a) 


. the suit is` barred by limitation, The 
learned counsel: for the respondent tried 
to argue that the- perlod of limitation 
started from 31st May 1965 when a reply 
was given to him to his sult notice that 
permission cannot be granted to con- 
struct as proposed by bim. 
to deduct ~ the period of notice of one 
month served on him on 15-4-1965. This 
would show that his suit was within six 
months from 31- 5-1965; Obviously. this 
calculation of the learned counsel for the 
respondent is incorrect. The period of 
one month prescribed in the notice can 
only be taken into account if such a 
notice is given after the cause.of action 
has arisen. Admittedly according to-the 
learned counsel for the respondent, if the 
cause of action had. arisen on ‘31-5-1965 
the period of one month prescribed for 
notice cannot be taken into account as 
notice was given prior to 31-5-1965, 
Calculating the period of six months from 
31-5-1965, the suit will be barred by limi- 
tation. It was then argued by- the learn- 
ed" counsel for the respondent that the 
cause of action in hig case is a continu- 
ing cause of action and every refusal by 
the Commissioner would give him a new 
cause of action, In support of his con- 
tention he relied upon two’ decisions: one 
of this Court and the other of the Madras 
High Court viz. Commr, for Hindu Re- 
ligious on Charitable Endowments -v.. 
K.N. N.: Chatram, AIR 1960 Andh Pra 
535 and "Annasami v Adivarachari, AIR 
1941 Mad 81 (FB). "put the aforesaid 
authorities. do not’ help the respondent 
becatise there. was no- fresh attack on his 
right after the reply ‘to the suit notice 
, sent by the Commissioner. on 31-5-1965. 


> 13. “The main argument’ advanced 
by the learned counsel for the respond- 
ent to show that the suit is nót barred by 
`- limitation is that the provisions of -Sec- 
tion 685 of the Corporation Act are not 
applicable in the instant case. He puts 
his case thus: Clauses -(a) and (b) of 
sub-section (1) of S. 685 of ine oaen 
tion Act are disjunctive and it-is suff- 


. According to the appellant. 


He wanted- 


- next after notice in writing has b 


ALE, 


clent if any of the conditions prescribed, 
by the two clauses is fulfilled, The argus 
ment is that if a notice is given under 
CL (a). of the- said sub-section, Cl (by 
which’ prescribes a period of six months 
is not applicable. If no notice is given 


under Cl, (a) the suit is to be brought 
‘within. months as prescribed by. 
CL. (b). Alternatively it is argued that 


Section. 685 is applicable only to cases 
where the suit is brought against any act. 
done execution or intended execution 
of the Act.. It is argued that in’ the in- 
stant case, the suit is not in respect of 
any act done.in ‘pursuance of execution 
or intended execution of, the Corporation 


‘Act; but it is a suit for a declaration that 


the respondent is entitled to construct 
and for a permanent injunction restrain- 
ing the appellant from interfering with 
the proposed additions, The contention 
is that it is a suit to restrain the Corpora~ 
tion from taking. action in future and 
therefore Section 685 is not applicable, 
It is also argued that assuming the suit 
is in respect of any act done in pursuance 
of the execution or. intended execution 
of the Act, such an act should be a bona 
fide act on the part of the Commissioner, 


If the act is done maliciously, such an act . ` 


is not done in pursuance of execution or 
intended: execution of the Act. ` 
14. - It has therefore. to be deter» 
mined whether Section 685 of the Cor~ 
poration -Act is ‘applicable to the case 


before me. . Section 685 reads: ” 


"(1) No suit. shall. be. instituted 


against the Corporation or against the 


Commissioner or a Deputy Commissioner 
or- against any officer or servant, ap- 
pointed under this Act, in respect of any 
act done in pursuance of execution or in- 
tended execution of this Act or in res 
pect of any. alleged Saray -Or default in 
the are of this Act. nesses 

(a) until the nea of one month 
een, in 
the case of Corporation, left at the Chief 
Municipal Office and in the case of the 
Commissioner or of. a Deputy Commis. ° 
sioner or of a Municipal Officer or ser= 
vant delivered to him or left at hig office 
or- place of abode, stating with reason- ` 
able particularity thé cause of action and 
the name and place of abode of the in- 
tending plaintiff and or his attorney or 
agent, if any for. "the, purpose. ‘of such. 
suit, or 


` (b) unless it is commenced within six 


. months next after the accrual of the 


cause of action. 

o At the i trial of any such suit— 
It has to be decided whether before any i 
suit is. instituted- against the Corporation 
as provided for in sub-section (1) it `is- 
necessary to satisfy the two conditions 
or the satisfaction of any one of the con- 
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ditions prescribed’ in Cls, (a) and (b). of 
that sub-section would be sufficient, It 


has to be noted that Cis. (a) and (b) are.. 


separated by the use of the. word “or”. 


The word “or” is generally used in a. dis- P 


junctive sense and giving the natural 

meaning of the word “or” the sub-section, 

it is argued, - 
Satisfaction of an 


one of the condi- 
tions prescribed in ny 


(a) or (b) would 


be sufficient to bring the suit under sub- _ 


a (1) of S. 685 of the Corporation 


It is argued by the learned counsel for 
the appellant that though the word “or” 

is used, it has to be read as “and” in 
view of the obvious intention of the 
legislature in enacting Section 685 (1) of . 
the Corporation Act, -The provision that 
a suit cannot be filed until the expiration 
of one month next after notice in writing 
has been given to the Corporation a the 
Commissioner, as the case maybe, is in- 
tended to give an opportunity to the Cor- 
poration or the Commissiqner to consider 
the claim of the party and in case such 
a claim is found valid and tenable, meet 
the claim instead of the party being 
driveri to a court of law. The object in - 
prescribing the short period of limitation 
of six months for filing suits against the 
Corporation or the Commissioner as the 
case may be is that‘ all claim against the 

Corporation or thé Commissioner, ‘should 
not hang fire against the Corporation for 
the period prescribed under the general 
law of limitation. Usually the cases that 
may arise under Section 685 are cases 


where public convenience or public bene-- 


fit is involved and. if such suits are 
allowed to be brought against.the Cor- 
poration within the ordinary period of 
limitation, there would always be a ap- 
prehension that any action taken by the 
Corporation or the Commissioner may be 
set at naught by an. order of the court 
after a sufficiently long period. In order 


to obviate the difficulties that may arise’ 


if the ordinary period of limitation is 
applied, a shorter period of limitation has 
been prescribed in Cl. (b). of sub-s. (1). 
Considering the object of enacting Cls. 
(a) and (b) of sub-section (1) it is obvious 
that the legislature intended that both 
these clauses should apply to a suit that 

may be brought under sub-section (1) of 
S. 685 of the Corporation Act. To give 
effect to the obvious intention of the 
eee the word “or” has to Be read 
as “and,” : 
15. Itis settled law that the word 


tor” can be read as “and” and the word. 
and” can be read as “or” where it is 


necessary to do so in order to give effect 
to the intention of. the legislature. The 


Supreme Court in Mazagaon Dock Ltd. 


yv. Commr. of Income-tax and Excess 
Profits Tax, AIR 1958 SC 861 laid down 
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the proposition that the word “or” has 
to be read‘as-“and” to give effect to the 
intention of the legislature. A Full Bench 
of Gr Madras ena Court has held in 
V.. Rayarappa v, P, Kelappa, ATR 1918 
Mag 1026 (FB) that the word ‘and’ can 
be read ás ‘or’ where it is necessary Ho 
*do so in order to carry out the obvious 
intention, ‘of the legislature. 


16. A provision similar to S. 685 
of the Caro to Act came up for con- 
sideration before the Calcutta High Court 
in Sadbiram Atol v. Kunja Behari 
Banerjee, AIR. 1936 Cal 715. The provi- 
sions which the learned Judges ‘of the 
Division Bench considered was S, 82 (2) 
of the Assam Land and Revenue Regula- 
tion, 1886 which reads: 


. “A suit ` to annul such a suit shall 
not be entertained upon any ground un- 
less that ground has been specified in an 
application made ‘to the Commissioner or 
Chief Commissioner under Section 79 or 
unless it is instituted within one year 
from the date of the sale becoming final 
under Section 80,” 

The question arose whether the two con- 
ditions prescribed in the section have 
been made disjunctive by the use of the 
word ‘or’. It was contended on behalf 
of the appellant that on the appearance 
of the word ‘or’ in -the aforesaid sub- 
section, it should be held that if one of 
these conditions js satisfied, his appeal 
would be competent. This contention was 
rejected by the learned Judges as not 
well founded. The learned Judges ob- 
“The two conditions are so different 
in their nature that it is impossible to 
maintain that if only one of the condi- 
tions is fulfilled, an appeal would be com- 
petent. One of these conditions is that 
the ground to be taken in the appeal 
must be one which has been specified in 
the application made to the Commissioner 
or Chief Commissioner under Section 79 
and the other is that the suit to be in- 
stituted within one year from the date, 
of the sale becoming final under Sec, 80. 
The word ‘or’ as it appears in this sub- 
section, must, in our opien: be regarded 
‘having been used in the sense of ‘and’ 
in our opinion, the sub-section means that 
unless both. conditions are specified, the 
suit would not be maintainable.” 
It is argued by the learned counsel for 
the -respondent that -the principle laid 
down in Shadiram v. Kunja Behari, AIR 
1936 Cal 715 is not applicable, He con- 
‘tends that the two conditions laid down. 
in Cls, (a) and (b) of sub-section (1) of . 
S. 685 of the Corporation Act are not 
different in their nature. This argument 
has no force. The conditions laid down 
in Section 82 sub-s, (2) of the Assam 
. Land and Revenue - Regulation, 1886 are 
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in pari materia with the conditions laid 
down in Cils. (a) and (b) of sub-see. (1) 
of S, 685 of the Corporation Act. To my 
mind .the principle enunciated in ene 
above-said Calcutta case is equally 
plicable to the interpretation of S. 685 E 
of the Corporation Act. 


17. I therefore hold that both the” 
conditions prescribed in Cls, (a) and (b) 
of sub-section (1) of S. 685 of the Cor- 
poration Act have to be satisfied in case 
of a suit to which Section 685 of the 
Corporation Act is applicable. 


18. The next question for con- 
sideration is whether the present suit is 


in respect of any act done in pursuance . 


of execution or intended execution of the 
Act. I am not concerned 

provision in that sub- 
section which deals with. suits in respect 
of any alleged neglect or default in the 
execution of the Act. A plain reading 
of the section shows that it is applicable 
to acts- which had been done by the Cor- 
poration or the Commissioner before the 
filing of the sult. The expression “any 
act done” clearly shows that the act 
should have beem done prior to the in- 
stitution ka K suit. Further the suit 
has to in respect of any act done 
which Bd it abundantly clear that the 
act should have been done before the fl- 
ing of the suit. The meaning to be given 
to the expression “any act done” came 
up for consideration before the Bombay 
High Court in Municipality of Parola v. 
Lakshman Suparubhal, (1901) ILR 25 
Bom 142, Section 48 of the District 
Municipalities Act (Bombay Act IL of 
“ 1884) which the learned Judges consider- 
ed was in the following terms:— 


“No action shall be commenced 
against the Municipality ......... for any- 
thing done or purporting to have been 
‘done in pursuance of this Act ..... «eee With- 
out giving to such Municipality SERPENS 
one month’s previous notice in writing of 
the intended action and of the cause 
thereof, nor after three months from the 
“date of the act complained of” 

In the case before the learned Judges, 
the plaintiffs sued the Municipality at 
Parola to obtain a declaration that a cer- 
tain building erected by the plaintiffs had 
been built in accordance with and not in 
contravention -of the orders issued by the 
said Municipality and further to obtain 
an injunction restraining the Municipality 
from pulling down the said building. The 
Municipality inter alia raised the ques- 
tion that the suit was not maintainable 
in view of the provisions of Section 48 
of the Bombay Act II of 1884 as no notice 
of the suit had been given as required 
by that section. After referring to the 
decisions cited before them, the learned 
Judges observed at page 150:— 


. the Corporation ........ OERA in 


A.LE, 


“The result of the cases above-cited 

appears to indicate, that for the purposes 
of Section 48 what the court has to look 
to is the real object of the suit, and the 
section requires notice only when the suit 
is for an act already done or purporting 
to have been done, under the powers 
conferred, In such cases only can it ba 
necessary for the plaintiff to give an op- 
portunity to make amends or compensa- 
tion, and in such cases, the delay neces= 
sitated. by notice is comparatively im- 
material But when the suit is not for 
an act already done, but to prevent an 
act from being irremediably, irrevocably 
done, neither can amends be claimable 
nor can delay be obligatory. It is impos- 
sible to hold that a mere notice, a requi- 
sition or a threat to do a thing in the 
future, even though it be issued or made 
under the powers, is an act already done, 
or purporting to have been done, and 
there is nothing else ene in this case 
that can be alleged to have been done 
by the pera A notice, therefore, 
does not appedr to have been made an 
indispensable preliminary to such a suit 
by Section 48.” 
Reliance was also placed on 1962 BLJR 
11 = (AIR 1962 Pat 273) which has been 
referred to on page 4524, Vol. -6 of Bihar 
Local Acts. Sectlon 508 of the Patna 
Municipal Corporation Act, 1951 pro- 
vides:— 

“No suit shall be instituted against 

respect of 
any act done in pursuance of oe 
or intended execution of this A 
until the expiration of one month next 
after notice in -writing ............0.. 
The question before the Patna High Court 
arose in a suit in which the relief sought 
against the Corporation was a declaration. 
of title and no relief was sought for in 
regard to any act done in pursuance of 
the execution or intended execution of 
the Act; and so far as the main defend- 
ants were concerned, it was a suit for in- 
junction restraining them from or in any 
way interfering with the possession of the 
plaintiff, It was held that if it related 
to any act at all, it was in regard to those 
which were threatened to be done in 
future; and not in regard to those already 
committed in the past and therefore the 
section did not apply. ; 

19. The learned counsel for the 
appellant argued- that the expression “any 
act done” takes in also a threat to do a 
future injurious action. In support of 
his contention. he relied upon a decision 
of.the Division Bench in Superintending. 
Engineer, Bezwada v. C. Ramakrishnayya, 
ATR 1920 Mad 728. In the aforesaid case 
the threat to do the future injurious 
action was conveyed through a notice and 
the suit for injunction was filed because 
such a threat was conveyed in the notice, 
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This decision does not “apply in the in- 
stant case ag there is no notice by which 
any threatened action against the respond- 
‘ent has been communicated to him, . 


20. A plain reading of the section. 


shows that the suit must be in respect of 
anything already done’ in execution or in- 
tended execution of the Act, 
. 2i. It. has therefore to be seen 
whether the respondent’s suit is for any- 
thing already done under the Act or is in 
respect of anything which the Corpora- 
tion or the Commissioner is likely to do 
in future. m is argued by the learned 
counsel for the appellant that the res- 
pondent in his plaint has referred to the 
two letters of the -Commissioner dated 
3-3-1965 refusing permission to the Res- 
pondent to construct and’ the reiteration 
of that position in the letter of the .Cor- 
poration dated. 31-5-1965 issued in reply 
to the sult notice of the respondent. It 
is because of these two letters that the 
respondent filed a suit for declaration 
that he was entitled to construct and for 
a permanent injunction restraining the 
Corporation and the Commissioner from 
any way intervening in his proposed addi- 


tion, Had it not been, it is contended, | 


for the aforesaid two letters of the Com- 
missioner the respondent would not have 
filed this suit. This suit therefore is in 
respect of an act done by the Commis- 
sioner and that act is refusing permission 
to the respondent to construct a bal- 
cony. In reply it is contended by the 
learned counsel for the pamon that 
the: suit has been brought by the res- 
pondent in order to restrain the Corpora- 
tion from pulling down the structure that 
he has become entitled to put in view 
of the provisions of S. 437 of the Corpora- 
tion Act. Though reference has been 
made to the letters of the Commissioner 
dated 3-8-1965 and 31-5-1965 in the suit 
no relief is claimed in regard to or in 
respect of those letters. 

22. To resolve the question as to 
whether his suit is in respect’ of any act 
done, it is necessary to refer fo the plaint. 
The respondent after referring to the 
notice given by him under Section 428 of 
the Corporation Act on 30-1-1965, refers 
to the letter of the Commissioner dated 
3-3-1965, in para 3 of his plaint. In 
para 4 of the plaint he avers that the 
road is a private street and that permis- 
sion has been refused to him without 
taking any measurements and. is also a 
mala Ade A action-on the part of b Cor- 
poration. In para 5 reference is made to 
the re 
given by the respondent. and: the appel- 
lant’s reply to it dt, 31-5-65. After refer- 
ring to this, the. respondent states in the 
plaint— 

“The plaintiff ig entitled to seek a 
tion and in consequence -of the 


gistered. suit notice dated 15-4-1965. 
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declaration for an injunction festraining 
the defendant corporation from interfer- 
ing with the plaintiffs additions of the 
pillars and balcony to H, N, 4-4-211, 212 
as per the plan herewith filed,” 
In para 7. he states that if the appellant- 
were to pretend that the street is a public 
one. then. under Section 437 of. the Act, 
it should be deemed that permission has 
been granted to the respondent to con- 
struct and that the respondent is entitled 
to pray for a declaration that permission 
is deemed granted and for a consequential 
permanent injunction. In para 8 which 
deals with cause of action the respondent 
states: — 
“Cause of action for this suit arose 
T 1-3-1965 when the proposed additions 
building were deemed to have been 
ee ee if the defendant were to claim 
the street as a public one and thereafter 
from day to-day: on 3-3-1965 which date 
his refusal bears either if the street were 
private or ae when the defendant's 
memo r permission was issued; on 
15-4-1965 ay the - plaintiff issued a 
notice of suit to the defendant and on 
la Se when the defendant gave a’ 
Teply 


The prayers: in bira 9 of the plaint are: 

"(i) For declaration that the permis- 
sion for the proposed addition of pillars 
and balcony to H., N. 4-4-211, 212 must 
be deemed to have been sanctioned as 
per the plan herewith filed and in con- 
sequence of ‘the said declaration. for a 
permanent injunction restraining the de-. 
fendant corporation from interfering with, 
the proposed additions, if the street is 


` contended by the defendant to be a public 


one and if not. alternatively. for a dec= 
Jaration that the defendant is bound to 
grant permission as per plan and a con- 
sequential permanent injunction restrain- 
ing defendant from interfering with 
plaintiff's Pan as prayed for; 


E eae ne j 
It is argued by the Hna canas for 
the appellant that in para 8 which deals 
with cause of action, the respondent has 

specifically referred to the letters dated 
3-3-1965 and 31-5-1965 which clearly 
shows that the suit is in respect of those 
letters, I do not agree with this conten- 


‘tion of the learned counsel for the appel- 


lant. On a-reading of the whole of the 
plaint, it becomes clear that the suit is 
for a declaration of the respondent’s right 
to construct and for an injunction res 
training the Corporation and the Com- 
missioner from interfering with the pro- 
posed additions, These two reliefs are 
not in any manner based upon any act 
done by the Commissioner or the Cor- 
poration. The respondent rightly or 
wrongly claims that such a right has 
_arisen to. him because of the pro 
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of Sectio 437 of the Corporation Act and 
is apprehensive that if a permanent in- 
. Junction is not granted against the Cor- 
poration and the Commissioner, they will 
pull.down’ any construction that the res- 
-pondent may make. It is clear that the 
main purpose of the suit is to restrain 
the Commissicner or the Corporation from 
pulak down the construction that may 
made by the respondent. There is no 
notice by the Corporation or the Com- 
missioner that they proposed to demolish 
the construction, that. has been: or that 
may be made. The suit is to'restrain the 
Corporation from doing a future act and 
such a suit. to my mind is not governed 
by the provisions of Section 685 of the 
Corporation Act, > e os 
23. In the alternative it is argued 
by the learned counsel for the respondent 
that assuming without admitting that the 
suit is for an act done in the execution 
or intended execution of -the Corporation 
Act,- Section 685 is not applicable as the 
act done in the instant case has been held 
to be a malicious act by both the lower 
Courts. The only act done is refusing 
permission to the respondent to construct 
and both the courts have held that- the 
refusal of permission to construct is a 
mala fide act of the Commissioner. I 
have already held that this finding of a 


fact cannot be gone into or Iinterfered-- 


with -in ‘the second appeal, It therefore 
remains to be seen whether: the expres- 
sion “act done” is also applicable - to 
cases where it is held that the act done 
is a malicious act >`. ne ia 

24. The learned counsel for ‘the 
` respondent in support of- his contention 


that the provisions: of Section 685 are ` 


not. applicable to malicious act, -relied 
upon the following decisions. `- f 
25. Ranchordas Moorarji v. Muni- 
cipal Commir, for the. City of Bombay 
(1901) ILR 25 Bom’ 387, Sudha Mukhi 
Debi v. Chairman of Commrs, of: Tolly- 
gunge Municipality, AIR 1934 Cal 148, 
Nagar Mahapalika v. D. G: C. Kapoor, 
4965 All LJ 773.and Masulipatnam Muni- 
clpality v. Krishna Rao,. AIR 1964 Andh 
Pra 360. ` . 7 : > 
-~ 26. The plaintiff in (1901) ILR 25 
Bom 387 sued to recover ce ıı town 
duties which he had paid on importing 
grain and sugar; but which under Sec- 
tion 195 of the City of Bombay: Munici- 
pal Act (Bombay Act IN of 1888) he was 
entitled to have refunded on- exporting 
them, As the claim for refund was re- 
fected, he filed the suit. Section 527 of 
the Bombay Act IO of 1888 prescribes 


that one month’s -notice shall be given - 


of any suit intended t6 be brought in 
respect ofany actin pursuance of execu- 
tion or intended execution of the Act and 
in respect of neglect or default in the 


the 


execution of the Act. Article 2 of Sche- 


dule I of the Limitation Act (15 of 1877) 


prescribed a period of 90 days from the 
date of the act or commission complained 
of for such a suit. Due notice of the suit 
was given; but the- sult brought in pursu- 
ance of it was filed six months after the 
act complained. of. The defendant- ` 
Municipality admitted the amount claim- 
ed and the plaintiffs’ right to be repaid; ` 
but defended the suit on the ground that 
Municipal Commissioner had ` no 
authority to discharge a claim which was 
not legally enforceable-— the suit being 
barred by limitation.’ The Bombay High 
Court on the Original Side held that the 


` person seeking protection of the Act, 


cannot claim that his conduct has any 
relation to the ‘execution of the act’ if 
he knowingly and intentionally acts in 
contravention of its provisions.” . 

27. . The Calcutta High Court in 
ATR 1934 Cal 148 held that no notice 
under Section 363 of the Bengal -Munici- 
pal Act, 1884 was necessary as Sec. 363 
“is applicable to. those cases where the 
plaintiff claims damages or compensation 
for some act done in the exercise or 
honestly supposed exercise of statutory 
powers,” Tan j Ka 

~ 28. The Allahabad High Court in 
1965 All LJ 773 considered the question 
where the suit was barred by limitation 
as it was notified within six months next 
after the accrual of the cause of action 
within Section 326 (1) of the U. P. Muni- 
cipality Act, 1916. The suit was for an. 
injunction restraining the ‘Municipality 
from enforcing notices whereby the Muni- 
cipality sought to re-assess certain house, 
It was held that:— `. 

“There was no raison. d'etre for the 
revised assessment which was, on the faca 
of it, arbitrary and unreasonable. The 
said assessment could not. therefore, be 
regarded as an act done or purporting: to 
have been done in ex > of the powers 
conferred under Section 147 and the bar 
of S. 326 would not operate.” . 


29. A Division Bench of the Court 
in AIR 1964 Andh Pra 360 was consider- 
ing the words “intended execution” -in 
Section 350 (1) of the Madras District 
Municipalities Act 5 of 1920. The provi- 
sions of Section 350 (1) of the Madras 
Act 5 of 1920-are:—_. . an es 

“No suit for damages or: compensa-— 
tion shall be instituted against the Muni-~ 
cipal council: in- respect of any act -done 
in pursuance of execution or intended èx- 
ecution of this: Act .....ccccccsee . til the 


. expiration of oe. month after. a notice 


has been délivered ...........0.. 
the learned Judges o - 
“It may be borne in-mind that the 
act complained of, if malicious or wrong-. 
ful, could not have been done in the 
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execution of the Act. The question is 
whether it was done in the intended ex- 
ecution of the Act and it is sought to be 
contended that the words ‘intended ex- 
ecution’ have got a similar -meaning as 
the words ‘purported execution.’ It would 
cover the case of a person who though 


his act may be wrongful, nonetheless is 


purporting to exercise his power under 
the provisions of the Act. The word 
“purporting? means intending to seem 
which almost implies that though it is 
a case of not being directly according to 


law, one may still intend to appear that. 


it is according to law.” 

After referring to the cases cited before 
them. and applying the tests- laid down 
in those cases to the facts of the case 
before them, the learned Judges held that 
the Municipality acted maliciously and 
“ag such it cannot be said to have been 
performed in the intended execution 


‘within the meaning of Section 350.” Thus - 


the Division Bench in this case has very 
clearly laid down that where the Muni- 
cipal Authority had acted maliciously, 
the act of the Municipal Authority can- 
not be said to have been preferred in the 
execution or intended execution of the 
Act within the meaning of Section 350 
of the said Act, . 

30. The learned counsel for the 
appellant contended that the expression 
“any act done in execution or intended 
execution of the Act.”, is equally applic- 
able to malicious acts, Even if an act is 
done maliciously, it is an act done by 
the person concerned and therefore the 
provisions of Section 685 are attracted. 
He relied upon a decision in Kirby v. 
Simpson, (1854) 10 Exch 358 where the 
question was whether the Justice of 
Peace was entitled to notice of action as 
required by an Act of Parliament. The 
allegation was that the defendant in doing 
the act complained of acted as'a Magis- 
‘trate for it alleged that the defendant 
had maliciously instigated the plaintiff's 
matter to make a complaint before him 
as a justice of the peace, maliciously con- 
victed the plaintiff of the offence charged 
and wilfully and without sufficient cause 
issued his warrant of commitment. Parke, 
B. held that upon the allegation made 
by the plaintiff, it clearly appears that the 
defendant acted as Justice of the Peace 
and as such he was entitled to notice of 
action as required by the Act of Parlia- 
ment. The aforesaid decision was render- 
ed in the particular circumstances of the 
case and cannot have a general applica- 
tion. 

31, Reliance was also placed on a 
Full Bench decision of the Madras High 
Court in Koti Reddi v. Subbaiah, AIR 
1918 Mad 62 (FB) where it was held that 
where a public officer acts mala fide in 
the discharge of his duties, he is entitled 
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to notice under Section 80, Civil P. C, 
Wallis, C. J. in his opinion ay the 
expression ‘ ‘any act purporting to be done 
by such public officer in his official capa- 
city,” occurring in Sec, 80, Civil P, C. 
with the expression “done or intended to 
be done under the provisions of this Act” 
in Section 264 of the Public Health 
Act, The learned Chief Justice observed 
that the word “purport” according to 
Concise Oxford Dictionary means “to be 
intended to seem” and that the words 
“purporting to be done” are wider than 
“done or intended to be done under the 
provisions of this Act” in S. 264 of the 
Public Health Act. Relying upon the ex- 

pression “purporting to be done” the 
Teed Chief Justice held that a notice 
is necessary even if an act is done mala 
fide by a public officer in the discharge 
of his duties. Sadasiva Aiyar, J. observed 
at page 70 that:— 


“An act done by a public Officer 
would “purport” to be an act done in 
his official capacity not only if it was. 
properly and rightly done by him in such 
capacity and within his- powers but also 
if it has such a reasonable resemblance 


- (though a false or pretended resemblance) 


to a proper and right act that ordinary 
persons could reasonably conclude from 
the character of the act and from the 
nature of his official powers and duties 
that it was done in his official capacity. 


But if the act done is so outrageous 
and extraordinary that no reasonable 
man could detect in it any resemblance 
to any act which the powers of such an 
officer could allow him to do on the facts 
as represented and declared by such offi- 
cer his mere allegation that he did the 
oe in „his official . capacity would not 
He further observed that-— 

“The English decisions construing ex- 
pressions like “done in pursuance of” or 
“done under the authority of” of ‘an act 
in execution of a public officer’ or “done 
>In execution or intended execution of his 
office’ and so on are not only of very 
little use but only tend in my opinion 
to confuse the mind in the interpretation 
of n expression “purported to pe done” 

used in Section 80, Civil P, C.” 
Spencer, J. observed:— 


“purporting” literally means ‘holding 
out’ and neither ‘profess’ nor ‘pretend’ : . 
an exact synonym for Ít ..e.ssseessssee 
word ‘purporting’ covers a profession by 
acts or words or by appearance of what 
is true as well as of what is not true.” 
The learned Judge observed that when 
it is the intention of Government to pro- 
tect official and judicial acts done by 
public servants in good faith, the legis- 
lature makes use of the words “good 
faith,” “But in Section 80, Civil P, C., 
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. there is no qualification that the act must 
be one done in good faith to entitle the 
officer concerned to notice,” 

32.. It is argued by the learned 
counsel for the appellant that as the pro- 
visions of Section 80, Civil P. C. and 
Section 685 of the Corporation - Act are 
similar, it should be held on the basis 
of this decision of the Full Bench that 
the words “any act done in execution or 
intended execution of the Act in S, 685 
‘of the Corporation Act, also cover màl- 
cious act done by the Corporation or the 
Commissioner. A reading of the opinions 
of the three learned Judges of the Full 
.Bench clearly shows that the decision has 
been rendered’ on the expression “pur- 
porting to be done” used in S, 80, Civil 
P. C. Two of the learned Judges have 
pointed the distinctions between the ex- 
pressions purporting to be done and “done 
or intended to be done.” Tt has been held 
that the 
done” is a wider expression than the 

. words “done or intended to be done.” 


33. ~° The learned counsel for the 

preen also referred to a decision of 

e 
Babaji v. Sholapur Municipality, AIR 
1947 Bom 241 which is a decision under 
Section 206 of the Bombay Municipal 
Boroughs Act, (18 of 1925). 
-tion reads:— 

“No person shall commence any suit 

against the municipality for anything 
done or purporting to have been done in 
pursuance of this Act without giving to 
such -municipality two months previous 
notice in writing of the intended suit and 
of the cause thereof, nor after six months 
from the date of the act complained of.” 
The learned Judges held that there was 
no material difference between the word- 
ings of Section 80. Civil P, C, and Sec- 
tion 206 of the Bombay Act and there- 
fore held that a notice was necessary. 
This decision is again based on the words 

“anything done or purported to have been 
done in execution :of the Act.” which, as 
elready stated, have been distinguished 
by the Full Bench of the Madras High 
Court from the wording “done or intend- 
re ee poe ate, eaeeaHan oF ane 

ct.’ 


3A, It is also argued by the learn- 
ed counsel for the appellant shat as the 
Division Bench of this Court in Mohd. 
Hasam v. Hyderabad Municipal Corpn, 
AIR 1958 Andh Pra 102 and a Single 
Judge in Municipal Corpn, of Hyderabad 
v. Syed Mahboob Ahmed. (1967) 1 Andh 
WR 148 have held that the provisions of 
Séction 447 of the Hyderabad Municipal 
Corporation Act 36 of 1960 which cor- 
responds with Section 685 of the Cor- 
poration Act, is substantially the same 
as Section 80, Civil P., C. Section 685 of 


expression “purporting to be ` 


Bombay High, Court in Vithoba. 


That sec-’ 
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the Corporation Act must be interpreted 

in the same manner as S. 80, Civil P. G 

In AIR 1958 Andh Pra 102 argument was 
advanced before the learned Judges that- 
the provisions of Section 447 .of the 
Hyderabad Municipal Corporation Act, 

36/50 are not applicable to a suit for 

declaration and injunction and reliance 
was placed upon a decision prior to the 
decision of the Privy. Council in Bhag- 

chand v. Secretary of State. AIR 1927 PC . 
176. It was argued that S., 80, Civil P. G. 
was not applicable to suits for declaration 
and injunction and therefore Section 447 
also did not apply to suits for declara- 
tion and injunction. The learned Judges 
relying upon the decision. of the Privy 
Council in AIR 1927 PC 176 held that 
Section 80, Civil P. C. is applicable to 
all forms of action and all kinds of 
reliefs, After observing that Section 447 
of the Hyderabad Municipal Corporation 
Act was substantially the same as Sec- 
tion 80, Civil P. C., the learned Judges 
held that notice under S. 80, Civil P, C. 
was necessary In the case for declaration 


-and injunction, From a reading of the 


judgment it is evident that no argument 
was advan before the learned Judges 
in regard to use of the words “any ‘act 
done in execution or intended execution 
of the Act.” The argument proceeded 
on the assumption that the provisions of 
Section 447 of the Hyderabad Municipal 
Corporation Act 1950 and Section 80, '. 
Civil P. C. were substantially the same 
and it was argued that as Section 80, 
Civil P. C. had been held not to be ap- 
plicable to suits for declaration and in- 
Junction it should be held that Sec, 447 
of the Corporation Act was also not ap- 
plicable to suits for declaration and in- 
junction. It is on this assumption that 
the learned Judges proceeded and held 
that the Privy Council had laid down 
that as Section 80, Civil:P. C. was ap- 
plicable to all kinds of suits “including 
the suits for declaration and injunctio 
Section 447 of the Hyderabad Municipal 
Corporation Act was also applicable to 
such suits. The decision does not inter= 
pret the words “act done an ras aaa or 
intended execution of the A 


35. In (1967) 1 ies WR 148 R 
was argued that Section 447 of the 
Hyderabad Municipal Corporation Act, 
1950 was limited only to suits for com~ 
pensation and damages and was not ap- 
plicable to a suit for injunction restrain- 
ing the -Corporation from enforcing a 
particular action and from auctioning the 
piece of land secured in their favour. The 
learned Judge after referring to the pro- 
visions of Sections 225 and 447 observed 
that Section 447 was not limited to suits 
for damages or compensation and that a 
suit for recovery of damages was one of 
the suits contemplated under that sec« 
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tion. A reading of the decision shows 
that no arguments were advanced on the 
construction of the words “act. done in 
execution’ or intended execution ‘of the 
Act,” . 

36. The aforesaid two decisions in 
my opinion do not apply to the inter- 
pretation of the words “act done in ex- 
ecution or intended execution 
Act.” As already stated a Division Bench 
of this Court in AIR 1964 Andh Pra 360 
considered the corresponding provisions of 

. Section 350 (1) of the Madras District 
Municipalities Act and held that “the act 
done in execution or intended execution 
of the Act” does not include malicious 
act, The decision in AIR 1964 Andh Pra 
360 deals with the specific question be- 
fore me and I am bound by that deci- 

- sion. 

37. On a review of the decisions 
cited before me I am of the opinion that 
Section 685 (1) of the Corporation Act 
does- not apply to any mala fide act of 
the Corporation, Commissioner or any 
other Officer, 


38. In the instant cases it has been 
held by both the lower courts that the 
Commissioner acted maliciously in refus- 
Ing permission to the respondent to con- 
struct, the provisions of Section 685 (1) 
of the Corporation Act are not applicable. 
The provisions of Section 685 of the Cor- 
poration Act are also not applicable as 
the suit is not in respect of “an act done 
In execution or intended execution of the 
Act.” It is not disputed that the suit 
is within limitation if the general law of 


limitation is applied. The second con- 


tention therefore of the learned counsel 
for the appellant that the suit is barred 
by limitation fails, 


39. The learned counsel for the 
respondent argued that the omission on 
the part of the Commissioner to disap- 


prove the plans sent along with the notice , 


under Section 428 of the Corporation Act 
is not an act done in execution or intend- 
ed execution of the Act. In order that 
an omission should be an act done, it 
has to be an illegal act. If the omission 
can be considered as an illegal omission, 
it must be shown that the Official con- 
cerned had omitted to discharge some 
official duties imposed on him in public 
interest. The non-discharge of that duty 
must amount to an illegality, Failure on 
the part of the Municipality to discharge 
its disabilities (sic) will not ordinarily 
become illegal omission. Such omission 
does not entail any penal consequence for 
the public official responsible for it. For 
the aforesaid proposition he relied upon 
Amalgamated Electric Co. v. Ajmer Cor- 
poration, ATR 1969 SC 227. I need not 
consider this aspect of the case, as the 


learned counsel for the appellant has not 
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argued that the omission on the part of 
the Commissioner to disapprove the plans 
submitted by the respondent along with 
his notice under Section 428 an act done 
or that the suit is in respect of that act. 
The aforesaid decision of the Supreme 
Court refers to Section 80. Civil P. C. and 
to Section 233 of the Ajmer Marwara 
Municipalities Regulation. That section 
prohibits institution of the suit against . 
the Committees in respect of any act pur- . 
porting to be done in its official capacity 
until expiration of one month next after 
notice in writing has’ been delivered or 
received at the office of the Committee. 
The Supreme Court observed that the 
aforesaid section is the exact re-produc- 
tion of Section 80, Civil P, C. I have 
already pointed out the difference between 
Section 80, Civil P, C, and S. 685 of the 
Corporation Act. So, this deciston does 
not help the appellant. 

40. The decision on the first con- 
tention raised by the learned counsel for 
the appellant does not help the appellant 
as both the lower courts have held that 
the permission to construct was refused 
mala fide, The respondent is therefore 
entitled to a decree as prayed for by him. 

41, In the t the second ap- 
peal is dismissed with costs, Leave 


granted, 
Appeal dismissed. 
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Smt. Karimnissa Begam, Petitioner v. 
The Regional Transport Authority, Antha- 
pur and another, Respondents, 

Writ Petn. No, 411 of 1967, D/- 8-4- 
1970 -case referred by Obul Reddy. J. 

Constitution of India, Art. 226 -~ 
Who can apply — Denial of the statutory 
right to be heard is itself sufficient to 
enable the person not heard to maintain 
writ petition-— Further proof of interest 
or other right is unnecessary. AIR 1959 
Andh Pra 429 & AIR 1966 Andh Pra 112, 
Held not overruled by AIR 1968 SC 410 
— (X-Ref:— A. P. Motor Vehicles Rules 
(1957), R. 209 — Denial of statutory right 
to an opportunity to make representation 
under). (Paras 4 and 8) 

There is a difference between a right 
to be heard by the subordinate tribunal 
and a right to remove an order passed 
by the subordinate tribunal after a hear- 
ing. A person may have a right to be 
heard by a subordinate tribunal and after 
he is heard and an order is made, it may 
turn out that he has no interest or right 
such as would clothe him with sufficient 
status to approach the High Court under 
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Art. 226, But where a person had the 

right to be heard by a subordinate tri- - 
bunal and was not heard by the tribunal, 

his legal right to be has been 

violgted and he has oe a nee 

. move the Court under Art, 226 

move the order made without heaton 

him. The right to :be. heard conferred 

_on. him by statute cannot be taken away 

by the plea of want of sufficient interest 


; ` (Para 4). 
Cases Referred: Chronological ` Paras 
(1968) AIR 1968 SC 410 (V 55)= 
1968-1 SCR 635. Narain 
v. State- Transport Authority, 
U. P.. 2, 7, 8 
(1966) AIR 1966 Andh Pra 112 
(V 53) = 1964-2 Andh WR 295, 
Executive Officer T, T. Devas- ~ 
thanams, Tirupati v. K., Rama- 
chandra Naidu —“B 
(1962) AIR 1962 SC 1044° s a~ 
1962-2 SCA’ 147, Calcutta -Gas Co: - 
Ltd. v. State of West Bengal 5 
- (1959) AIR 1959 Andh Pra 429 - 
(V 46). P. Satyanarayana v, State 


of Andhra Pradesh 5; 5 


i K. Srinivasa Murthy and K. Harnathä 
Rao, for Petitioner; 4th Govt, Pleader 
(for No. 1) and P. Babul Reddy and T, 
Venkataramana Gor No, 2), for Respond- 
ents, l 


CHINNAPPA REDDY, I.: The peti- 
tioner is a transport operatori. plying a 
stage carriage on the‘ route Sidhout to 
Neolivedu of a distance of 80. miles and 
. lying wholly within the Cuddapah Dis- 

tri The second respondent is another 
transport operator plying a stage carriage 
on- the route Tallapula to Rayachoti yla 
Valiveedu of a distance of 70 miles, a 
major portion of which is in Anantapur 
District and a small portion of the length 
of 18 miles in Cuddapah District. The 
two routes have a common sector between 
Galiveedu. and Rayachot] -in Cuddapah 
District. The Second respondent applied 
to the Regional. . Transport ‘Authority 
Anantapur to vary his permit by allow- 
ing him to make a shuttle trip between 
Galiveedu and Rayachoti The Regional 
Transport Authority, Anantapur varied 
the permit as requested at its meeting 
held on 24-12-1966. The petitioner. came 
to know of.the variation of the permit 
of the Second respondent when the se- 
cond respondent started running a shuttle 
trip between Galiveedu, and Rayachoti. 
Thereupon the petitioner applied to tha 
Secretary. Regional Transport Authority 
for a certifled copy of the order by which 
the second. respondent’s. permit, was vari- 
ed. Her request for a copy of the order 
‘was rejected on the ground that she was 
not a party to the proceeding, She there- 
upon filed the present application for the 
issue of a Writ under Art 226 of the 


Constitution to call for -the records Tes 
lating to the variation of the second reg~ 
pondent’s permit and to quash the orden 
of variation. 


2. The main submission made on | 


behalf of the petitioner was that the Re~, 
gional Transport. Authority, Anantapur” 
did not follow the. procedure prescribed 
by Rule 209 (2) of the Andhra Pradesh 
Motor Vehicles Rules.and that as a result 
of the failure of the: Transport Authority: 
to follow the prescribed procedure’ the 
petitioner was denied the opportunity of- 
making her representation against the 
variation of the second respondent's per~ 
mit. When the Writ Petition came up 

for hearing before a learned Single J uda 
(Obul Reddi, J.) the respondents raised 


| & preliminary objection that the petitioner - 
. had no locus standi to 


maintain. the writ - 
petition as her. permit was left untouched 
by the order varying the second res- 
pondent’s permit. Our learned brother 
thought that two decisions of Division 
Benches of this Court which were cited- 
before him were not consistent, with: a 
later decision of the Supreme Court in 
‘Narain v, State Transport Autho- 
rity, ATR 1968. SC 410. He thought that 
the matter should. be heard by a Divi- 
sion Bench of two judges. ‘That is how 
the case has come before us, - 
3.°: Now, under: Section 57 (8) of 
the’ Motor Vehicles Act an application to 
vary the conditions of a permit other 
than a temporary permit by the inclu- 
sion of a new route or routes or a new 
area or in’ the case of a stage. carriage 


-permit by increasing the number of ser- 


vices above ‘the specified maximum, shall 
be treated as an application for the grant 
of a new permit. Section 57 (3) presca 


ribes - that Ag A Transport Authority, 


shall publish in the prescribed manner 
an application for a stage carriage per- 
mit and shall invite representations. to be 


, submitted in- connection with it. Sec 


tion 45 provides that- where an applica~ 
tion is in respect of. a ‘route lying in more 
one region the application ow 
be made to - the: 
Authority .of the 
major air “of the route lies, Sec- 
tion 63 (1) in so far as it is relevant 
states. “Except as may be otherwise pre- 
scribed, a permit granted by the Regional 
Transport Authority of any one. region 
shall not be valid in: any other regio: 
unless the permit has been counter-signe 
by the Regional Transport Authority of 
that other region.” ` Section 63 (1) opens 
with the words “except as may be other~ 
wise prescribed”. that is to say it con- 


_templates exceptions being made by Rules 


under the Act. . Rule 209 provides the 
exception and says that subject-to the 
provisions of Section 45, the Regional 
Transport Authority of. one region may 
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grant a stage carriage permit to be valid 
in another region without obtaining the 
counter-signature of the Regional Trans- 
port Authority of the other region but 
before doing so, it must (1) obtain the 
concurrence of the Regional Transport 
Authority of the other region and 
(2) notify under Section 57 (3) the whole 
of the route or areas in respect of which 
the application for the grant of a permit 
is made, by publishing the same on the 
notice board of the Regional Transport 
Authority of that other region and shall 
hear the applicant and any other person 
making representations. The rule is ob- 
viously intended to give persons of the 
other region also notice of the applica- 
tion so that they too might have an op- 
portunity of making representations. The 
Tule thus clothes among others operators 
plying stage carriages in the other region, 
with a statutory right to an opportunity 
to make representations, It is not dis- 
puted before us that Section 63 (1) and 
Rule 209 apply to applications to vary 
conditions of permit referred to in Sec- 
tion 57 (8) of the Act as much as to ap- 
plications for the grant of permits. in 
the present case the procedure prescrib- 
ed by R. 209 was admittedly not follow- 
ed and the petitioner who is an operator 
plying a stage carriage on a route lying 
entirely within Cuddapah District was 
denied the opportunity of making repre- 
sentations regarding the application of 
the second respondent for variation of 
the conditions of his permit by permit- 
ting him to run an extra shuttle service 
in Cuddapah District, The members of 
the public of Cuddapah District were also 
denied such an opportunity. The order 
of the Regional Transport Authority 
straightway varying the permit of the 
second respondent without notifying and 
publishing the application for variation 
of the permit of the second respondent 
on the notice board of the office. of the 
Regional Transport Authority, Cuddapah 
as required by Rule 209 of the Motor 
Vehicles Rules is clearly illegal, . 


The respondents however sub- 
aitte that the petitioner had no locus 
standi to maintain the Writ petition as no 
personal legal right of the petitioner was 
infringed, According to the submission 
“made on behalf of the respondents the 
mere possibility of the profits of the 
petitioner being affected by varying the 
permit of the second respondent did not 
amount to the infraction of any right of 
the petitioner since no one had a right 
to any minimum profit. The permit and 
the conditions of the permit of the peti- 
tioner were left untouched and therefore 
it was said that the petitioner could not 
maintain the application for the issue of a 
writ of certiorari, We may at once point 
out that there is a difference between a 
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right to bE. heard by the Subordinate Tri- 
bunal and a right to remove an order 
passed by the gubordinate Tribunal after 
a hearing. A person may have a right to 
be heard by a subordinate Tribunal and 
after he is heard and an order is made, 
it may turn out that he has no interest 
or right such as would clothe him with 
sufficient status to approach this court 
under Art, 226 of the Constitution. But 
where a person had the right to be heard 
by a Subordinate Tribunal and was not 
heard by the Tribunal, his legal right to 
be-heard has been violated and he has 
certainly a right to move this court under 
Art. 226 of the Constitution to remove 
the order made without hearing him. The 
right to be heard conferred on him by 
statute cannot be taken away by the plea 
of want of sufficient interest. In fact 
the question of interest does not come 
into the picture at all until he is heard. 
Denial of the statutory right to be heard 
is itself sufficient to enable a person notl- 
heard to malntain an application under 
Art, 226 of the Constitution. Further 
proof of interest or other right is un- 
necessary. If the distinction between the 
right of a_person to seek the assistance 
of the High Court under’ Art. 226 on the 
ground that he was denied the statutory 
right of being heard and the right of a 
person who was heard by the Subordi-~- 
nate Tribunal to seek the High Court’s 
assistance on grounds othef than a denial 
of the right to be heard is, borne in mind, 
there will not be any. difficulty in re- 
conciling the two decisions of the Andhra 
Pradesh High Court with the decision of 
the Supreme Court. In the first category 
of cases denial of- the right to be heard 
is sufficient by itself. In the second cate- 
gory of cases further proof of other in- 
terest or right may be necessary. 


5. The first of the cases on which 
the learned counsel for the respondents 
relied was P. Satyanarayana v. State of 
Andhra Pradesh, AIR 1959 Andh Pra 429. 
The petitioner was one of ten operators 
plying stage carriages on the route 
Pamarru-Bantumalli in Krishna Dis- 
trict. The Regional Transport Authority, 
Krishna proposed several changes of ` 
timings of the stage carriages of other 
operators and notified the same on 20-2- 
1957. On 18-4-1957 the Regional Trans- 
port Authority in the presence of all the 
operators passed orders adopting the pro- 
posed altered timings, A writ petition 
was filed questioning the notifications 
altering the timings of the buses. The 
petitioner was met with a preliminary 
objection that the writ petition was -not 
maintainable as his permit and the con- 
ditions of his permit were not varied. 
The preliminary objection was upheld by 
a Divislon Bench consisting of Chandra 
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Reddy, C. J.. and Ansari, J.. Ansari, J., 
stated as follows:— 

"We therefore take it to be well 
settled that the writ of certiorari should 
be issued as of right only for such an 
applicant as has suffered an infraction 
of a personal right. Now in his reply 
the respondent who is the Secretary has 
pleaded that the permit held by the 
petitioner has not been varied and there- 
fore he has no cause of complaint. The 
petitioner’s bus is- admittedly one out of 
the ten operating a Pamarrn to Bantu- 
malli route and timings ae other. buses 
would not form part’- his 


petitioner’s permit remains 
would not. amount to variation of his 
right. It follows that no right of his 
can be‘claimed to be infringed if any 
changes in- permits held by others are 
made in the interests of public,” 

It was not contended that the petitioner 
therein was denied any opportunity of 
being heard by the Regional Transport 
Authority. He sought to remove the 
order of the Regional Transport Autho- 
rity by certiorari after he was given a 
- full opportunity of being heard by the 
Regional Transport Authority: The case 
therefore falls in the second category of 
cases mentioned by us, 


-6. The nex} case in which ‘the learn- 
ed counsel for the respondents placed 
reliance was the Executive Officer T.T. 
Devasthanams Triupathi v. K. Rama- 
_ chandra Naidu, (1964) 2 Andh WR 295 = 
(AIR 1966 Andh Pra 412). In that case 
the respondents filed petitions before the 
State Transport Athority for opening a 
new route Vijayawada to Triupati and 
for the grant of two permits for plying 
stage carriages on the route. - The State 
Transport Authority after inviting re- 
presentations from the public and other 
transport operators considered the repre- 
sentations received by it and granted the 
permits to the respondents, The peti- 
tioner also had preferred his objections 
but his objections were overruled by the 
State Transport Authority. The peti- 
toner invited the jurisdiction of this court 
under Art. 226 of the Constitution ques- 
tloning the grant of permits to the res- 
pondents on several grounds but not on 
any ground of denial of a right to be 
heard. A preliminary objection was 
raised that the petitioner had no locus 
standi to seek to have the order of the 
State Transport Authority quashed as no 
personal legal right of his was infringed. 
The pre ary objection was upheld by 

a Division Bench consisting of Chandra 
Reddy, C. J. and Kumarayya, J... Chandra 
Reddy, C, J. observed:— 


“The respondent could not be re- 
garded as a person affected the issue 
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of a ‘permit as it is not his case that the ' 
permit which he is holding has been 
canccelled or that his application for a 
permit was wrongfully rejected. It may 
be incidentally mentioned here that in 
the affidavit in: support of the Writ pet- 
tion it was recited that there was no 


the Road Transport Corporation and that 
he had not applied for a permit. Be that 


a8 it may he could not complain against | 


pig Ne o pera a me eoad ihat 
s ern omi o his. had been infringed, 
fois ony a oeron cho has caer 
faction ck Wes pessoal ieee iat that 
can seek to remove the order of a Tribu- 


deck to (quack the oner of a tibai” 


- The learned Chief Justice then re- 
ferred to the decision of the Supreme 
Court in Caleutta Gas Lid. v, State of 
West Bengal ATR 1962 SC 1044 and the 
earlier decision of the Andhra Pradesh 
High Court m ATR 1959 Andh Pra 429 
{supra} and proceeded to- state:— . 


“On the principles enuntiated in 
these rulings and on a consideration of 
the General Rules of law, it is difficult 
to postulate that the respondent has a 


sent appellants that right has been 
violated. The grant of a permit to him 
to ply his bus on a particular route does 
not involve any guarantee of minimum 
profits, Our attention was not drawn to 
any provisions of the Motor Vehicles Act 
or to any general principle of law which 
recognises a right in an operator to rule 
out compensation to. question the 
propriety of the grant of permits to others 
on the ground that his profits are pac i 
to be reduced.” 


In that case too there was no gien 
of the denial of a statutory right to be- 
heard. The petitioner sought to question 
the grant of permits on grounds other 
than the denial of a statutory right to 
be heard. The case clearly falls within 
the second category mentioned by us. 


7. .-In ATR 1968 SC 410 no ques- 
tion of maintainability of an -application 
under Art. 226 of the Constitution arose 
before thet Lordships of the Supreme 
Court. Im that case the State Transport . 


. Authority had rejected the revision peti- 


tion of the. appellant against a decision 
of the 


under Section 47 (3) of the Motor Vehi- 
cles Act on the ground that the appel- 
lant was not a person aggrieved for the 
purpose of Section 64-A of 
Vehicles Act. The. High i 
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an application under Art. 226 of the Con- 
stitution confirming the view of the State 
Transport Authority that an existing 
perator could not be said to be a per- 
son aggrieved when a determination of 
the strength on a route under S. 47 (3) 
was made and was therefore not ĉom- 
setent to maintain a revision petition 
ander Section 64-A of the Act. The ap- 
sellant was thus denied a right to be 
eard in revision by the State Transport 
Authority. There was no question of the 
maintainability of the Writ Petition. 
[Their Lordships of the Supreme Court 
held that whether an existing operator 
could be said to be aggrieved by an order 
under Section 47 (3) increasing or dec- 
reasing the number of stage carriages 
would depend on the facts and circum- 
stances of each case. An order under 
Section 47 (3) affected the future working 
on a route and would have repercussions 
on the working of existing operators 
whether for their good or not. In a 
particular case it might be to the ad- 
vantage of an operator and in another 
zase it might be to his prejudice in which 
zase he could not be denied the right 
to approach the revisional Authority. The 
zase of AIR 1968 SC 410 (supra) thus 
falls within the first category mentioned 
by us namely where a Subordinate Tri- 
bunal, denied to a party a statutory right 
to be heard, 


8. We are therefore unable te 
hold that there is any inconsistency be- 
tween the two decisions of the Andhra 
Pradesh High Court and the decision of 
the Supreme Court in AIR 1968 SC 410 
(supra). We would however like to add 
that we must not be understood as hav- 
ing expressed our agreement with the 
view taken in the two decisions of the 
Andhra Pradesh High Court that an 
existing operator cannot be considered to 
be a person entitled to maintain a Writ 
Petition merely because his permit and 
the conditions of his permit are not 
touched, 


9. In the light of the above dis- 
cussion we hold that the order of the 
Regional Transport Authority Anantapur 
dated 24-12-1966 varying the permit of 
the second respondent by allowing a 
shuttle service was in contravention of 
the procedure prescribed by Rule 209 of 
the Motor Vehicles Rules and therefore 
Wegal. The order is accordingly quashed. 


10. Before parting with the case 
we may mention that after we reserved 
judgment the second respondent filed an 
additional counter affidavit alleging that 
the petitioner had ceased to have any 
Interest in the Writ Petition as she had 
sold away her permit. We did not take 
any notice of this affidavit on account of 
its belated nature and as the petitioner 
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had no opportunity of meeting the allega- 
tions made in it, 

There will be no order as to 
costs, 


Order accordingly. 
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(V 59 C 20) 
RAMACHANDRA RAJU, J. 

Sannidi Kasi Viswanadham, Petitloner 
v. Gade Annapurnamma and another, Res- 
pondents, 

Civil Revn. Petn. Nos, 1421 and 1422 
of 1970, D/- 27-1-1971 to revise order of 
ah Addl Dist. Munsif, Tanuku, D/- 18-8- 

Civil P. C. (1908), O. 37, R. 3 (2 — 
Unconditional leave to defend. 

. Even unconditional leave to defend 
a summary suit on a pronote cannot be 
refused where defence “bona fide” alleges 
that the pronote was concocted. 
(Paras 7 and 9) 
Cases Referred: Chronological Paras 
(1958) ATR 1958 SC 321 (V 45)= 
1958 SCR 1211, Santosh Kumar 
v. Mool Singh 5 
(1955) AIR 1955 SC 425 (V 42)= 
1955-2 SCR 1, Sangram Singh v. 
Election Tribunal Kotah 8 

C. Trivikrama Rao, for Petitioner. In 
both the Petitions; M. S. R. Subrah- 
manaym, for Respondents. In both the 
Petitions. 

ORDER:— In both these Civil Revi- 
gion Petitions common question is involv- 
ed under similar facts and therefore they 
can be disposed of under a common order. 


2. The petitioner is the same in 
both the revision petitions though the res- 
pondents are different, The respondents 
have filed suits against the petitioner on 
the strength of some promissory notes,’ 
invoking the summary procedure as pro- 
vided under Order 37 of the Code of 
Civil Procedure with regard to suits on 
negotiable instruments. The learned Dis- 
trict Munsiff while granting leave to 
defend the suits. as provided under O, 37, 
R. 3 (2) has imposed upon the petitioner 
a condition that he should give 
party immoveable security for the suit 
claims. These revision petitions have 
been referred against the condition im- 
posed by the lower court in granting 
leave to defend the suits. 


3. In the face of Cl (2), O. 37, 
R. 3 it cannot seriously be disputed that 
in a suit under Order 37 the court has 
jurisdiction to impose conditions when 
granting leave to defend. But the ques- 
tion is whether, under the circumstances 
of the present case, the lower court has 


KO/KO/F28/71/AKI 


li 
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imposing any conditions for granting leave 3 


Pa Pony imposed the condition in ques- 


4. Jt is provided in CL (1). O. 37 

R. 3 that the court shall, upon applica- 
tion by the defendant, give leave to ap- 
pear and to defend the suit, upon affida- 
vits which disclose such facts as would 
make it incumbent on the holder to prove 
_tonsideration,.or such other facts as the 
“ court may deem sufficient to support the 
application. According to the allegations 
made by the petitioner in the affidavits 
filed in support of the application for 
leave to defend the suits it is incumbent 
on the respondents to prove consideration 
2 for the promissory notes. Therefore as 
per this provision, the petitioner is en- 
Filed to leave to defend the suits, In 
Cl. (2) O. 37, R. 3 it is provided that 
leave to defend- may be given uncondi- 


tionally or subject to such. terms as to - 


payment into court. or giving. security. “Tt 
does’ not say.under what circumstances 
leave has to be granted unconditionally 
or subject to terms. Therefore the courts, 
Saving regard to the circumstances of the 
particular.case, using their discretion have 
to grant-leave conditionally or uncondi~ 
tionally. . i 
5. ` This question came. to be con- 
sidered by the Supreme Court in the 
decision Santosh Kumar . v. Mool Singh, 
(AIR 1958 SC $21).° In’ that case the 
Supreme Court held as follows— . 
“Though the court is given.a dis- 
cretion by Order 37, Rule 3 (2) it must. 
be exercised: along judicial lines, and that 
in turn means, in consonance with the 
principles of natural justice that form the 
foundations of our laws. -Those’ princi- 
ples, so far as they touch the matter, are 
well known. Wherever the defence 
raises a “triable issue”, leave must be 
ven and when. that is the case it must 
given uneonditionally, otherwise the 
leave may be illusory. If the court is of 
opinion that the defence is not bona fide, 
then it can impose conditions and‘is not 
fled down to refusing leave to defend. 
But it cannot. reach the conclusion that 
the defence is not bona fide arbitrarily. 
Jt is as much bound by. judicial rules and 
cial procedure in reaching a conclu- 
gion of the kind’as in any other beers 
Where the defence is a good and 
one, conditions cannot be imposed. The 
power to impose conditions is only there 
fo ensure that there be a speedy trial. 
T£ there is reason.to believe that the de- 
fendant is trying to prolong the litigation 
and evade a speedy trial, then conditions 
can be imposed. But -that. conclusion 
eannot be reached simply because the de- 
fendant does not adduce evidence even 
epee he is told that he “may defend the 
action.” 


Therefore it has to be seen whether there: 
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- borrow.' The 


-either trying 
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to defend the suits, 
6. The case of the petitioner is . 
that he never executed the suit promis- 


notes in favour of the respondents . 


80 

and te never borrowed any moneys from- 

them as there was no need for him to | 
suit promissory notes are 
concocted, In Marteru vee the- son 
of. the respondent in C. P. No, 1422 
called Bhaskara Rao a others were 
running a cards club. and attracting 
youngsters like the petitioner and others 
for-cards play and that he was attending. 
that club. Taking advantage of that they 
have taken his signatures on some papers 
and later on created some promissory 
notes. The promissory notes in question - 
are some of them. In the counter filed 
by -the respondents of course they have 
denied the running of -the club by 
Bhaskara Rao and others and taking the 
signatures of the petitioner by them on 
blank papers: and fabricating promissory 
notes on those blank papers and added 
that there are-no bona: fides in the ap- 
plication made by: the petitioner for leave 


` to defend. From the allegations made by 


the petitioner it-is clear that there is a- 
triable issue in. the suits. The -lower 
court in a very short and similar order 

in both the applications said like this: i 

“Having . gone through the contents 

of the affidavit I consider that the allega- ` 
tions made therein do not stand to, any 
Treason. ` They are .all vague and as such 
do not merit amy consideration. ` This is 
a case where permission can be granted 
on some terms. The petitioner is- there- 
fore directed to` furnish 3rd party im- 
moveable eee -for the suit amount as ` 
e condition precedent for him „to be given 

permission.”  -- 

. T: So far as, the erona made 
by the petitioner ‘go, there`is a. triable 
issue in the suits. Of course, the allega- 
tions were denied in the counters filed by 
thé respondents. ` But the truth or other- 
wise of the allegations made by the peti- 
tioner can be gone into and decided only 
after the petitioner is given an oppor- 
tunity to adduce evidence in support of 
his allegations. -Except the denial made 


by the : respondents in their counters, 


- there is-no other :materlal for.the court 


below to think that the ‘petitioner is 
-to prolong the litigation 
and evade a speedy trial or to come. to 
a conclusion that-the. defence set up by 
the petitioner is not. bona fide 

8. In the decision | referred to 
above the Supreme Court reiterated the 
same observations made in the decision 
Sangram Singh. v. Election. Tribimal, 
Kotah, (AIR 1955 SC 425) which are as 
follows:— 

“there must be ever present ‘to to the 
mind the fact that our laws of procedure 
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are grounded on a principle of natural 
justice which requires that men should 
not be condemned unheard, that decisions 
should not be reached behind their backs, 
that proceedings that affect their lives 
and property should not continue in their 
absence and that they should not be pre- 
eluded from participating in them. 
course, there must. be exceptions and 
where they are clearly defined they must 
be given effect to. But taken by and 

e, and subject to that proviso, our 
laws of procedure should be construed, 
wherever that is reasonably possible, in 
the light of that principle,” 


9. Therefore as a rule leave must 
be granted unconditionally without im- 
posing conditions to defend a suit where 
the defence raises a triable issue as 
otherwise leave granted may become 
illusory. For instance, on the materials 
placed before the court, if it can come 
to a conclusion that the defence raised 
is not bona fide or if there is reason to 
believe that the real object of the defend- 
ant in raising the defence is to prolong 
the litigation and evade a speedy trial, 
then conditions can be imposed. Taken 
by and large the object is to see that 
the defendant does not unnecessarily pro- 
long the litigation and prevent the plain- 
tiff from obtaining an early decree by 
raising untenable and frivolous defences 
in a class of cases where speedy decisions 
are desirable, In the present cases, there 
is no material placed to come to any con- 
clusion that the defence raised is not 
bona fide or that the petitioner is trying 
to prolong the litigation and evade a 
speedy trial for imposition of any condi- 
tions for granting leave to defend. - 

10. Accordingly the revision peti- 
tions are allowed and the orders of the 
lower court are set aside and the peti- 
toner is granted leave to defend the suits 
unconditionally. In the circumstances of 
the cases, I direct the parties to bear 
their respective costs in both the revi- 


sion .petitions, 
Petitions ‘allowed. 
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(V 59 C 21) . : 
N. KUMARAYYA C, J. AND 
SAMBASIVA RAO, J. 
Gogineni Surya Prakasa Rao, Appel- 
fant v. Badugu Bhushanam and others, 
Respondents. 
Writ Appeal No. 712 of 1970, Dj/- 
20-1-1971, from order of Ramachandra 
Rao. J.. in W. P. No. 4180 of 1970, D/- 


16-11-1970. 
(A) Panchayats — Andhra Pradesh 


Gram Panchayats Act (2 of 1964), S. 2 G 
— Casual Vacancy, (Para 6 
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G. S. P. Rao v. B. Bhushanam. (N. 


Kumarayya C. J.) [Prs. 1-3] A. P. 113 


Vacancy created: by resignation of an 
elected member is casual vacancy despite 
pendency of election petition for setting 
aside his election and for declaration that 
election petitioner himself had been duly 
elected. (Para 6) 

: (B) Panchayats — Andhra Pradesh 
Gram Panchayats Act (2 of 1964), S. 11 (4) 
— Filling up of casual vacancy — Manda- 
tory. (Para 6) 

(C) Constitution of India, Art. 226 — 
Mandamus — Mandamus does not lie to 
direct Authority not to give effect to pro- 
vision of law — Question of expediency 
irrelevant. (Para 6) 

(D) Panchayats — Andhra Pradesh 
Gram Panchayat (Conduct of Election) 
Rules (1964), R. 61 — Member elected in 
casual vacancy — Term of office. 

(Para 8) 

(BCD) Any vacancy that is caus- 
ed otherwise than by efflux of time is 
casual vacancy and it has to be filled up 
in accordance with S, 11 (4). (Para 6) 
_ +Duty of Mandamus-is to direct other- 
wise should there be any slackness on the 
part of Authority. Where an election 
petition for setting aside election of re- 
turned candidate as being invalid and 
for a declaration that election petitioner 
had been duly elected was pending before 
Election Tribunal, no writ of mandamus 
could issue staying election for filling 
casual vacancy created by resignation of 
returned candidate pending disposal of 
that- petition, in view of mandatory pro- 
visions of Section 11 (4) of the Gram 
Panchayats Act. Having regard to R. 61 
of the A. P. Gram Panchayat (Conduct 
of Election) Rules, person who had been 
elected in casual vacancy would continue 
till date of order of Election Tribunal. 
Therefore, election would not give rise to 
competing claims in case election peti- 
tioner' was declared to be duly elected 
by Tribunal in election petition. $ 

à (Para 8) 


P. P, Surya Rao, for Appellant; 2nd 
Re Pleader (on behalf of No. 2) and 
a Rao (for No. 1), for Res- 


À N. KUMARAYYA, C. J.:—- This ap- 
peal is directed against the order of 
Ramachandra Rao, J. in Writ Petition 
No. 4180 of 1970 whereby he allowed the 
said writ petition with costs. 

2. The petition was for issuance 
of a Writ of Mandamus directing the 
Divisional Panchayat Officer, Vijayawada 
and the Election Officer of Velpur Gram 
Panchayat to forbear from holding the 
election to the 6th ward of Velpur Gram 
Panchayat pending disposal of the elec- 
tion petition before the Election Tribunal 
(Principal District Munsif,. Vijayawada). 

3. The said Aeron petition was 
filed in the following cir ces: The 
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Tram .Panchayat Elections of Velpur- 
village were duly held on 16-7-1970. 
[here were 9 constituencies from which 
various members.were returned. We are 
lowever . concerned in this proceeding 
mly with the 6th Constituency. There 
t was a straight contest.between the writ 


yetitioner and the third respondent to the - 


writ petition. The latter came out:suc- 
tessful. But his rival candidate called in 
yuestion his election by filing an election 
xetition. He sought for setting aside the 
‘lection. of the returned candidate as 
yeing invalid. He further prayed for a 
Jeclaration that he himself had been duly 
lected. Even before this petition was 
Yed on 31-7-1970, the third respondent 
submitted his resignation frem member- 
ship on 27-1-1970 itself. According ‘to 
he provisions of Section 23 of the Gram 
Panchayats Act, any member may resign 
Jy giving a notice in writing to the Block 
Development Officer or: the Divisional 
Panchayat Officer as the case may be. If 
he resignation is delivered personally to 
the officer concerned, it will take effect 
trom the date of receipt. In other cases, 
it will take effect from the date of con- 
firmation of the genuineness of resigna- 
tion from the person resigning. By reason 
sf this resignation delivered personally, 
the Divisional Panchayat Officer reported 
to the second respondent Election -Officer 
of Velour Gram Panchayat within 15 days 
as contemplated by law’ so that he may 
ae steps for a fresh. election for ward 
§. As the said vacancy was-a casual 
vacancy it had to be filled up within 4 
months in accordance with the provisions 
of Section 11 (4) of the Gram Panchayats 
Act. The second respondent accordingly 
issued an election notice fixing the dates 
for various stages and the date of elec- 
tion as 2-9-1970. “This. was notified on 
11-8-1970. The last date for -receiving 
nomination papers was fixed as .22-8-1970. 
In compliance with the -election notice 
given,-5 nomination papers were filed, but 
the writ petitioner raised demur to the 
receiving af nomination papers and hold- 
ing‘elections on the ground that the elec- 
tion petition before the Principal Dis- 
trict Munsif, Vijayawada was still pend- 
ing. Indeed, he thad informed the first 
respondent as early as on 6-8-1970 that 
the election petition had: already -been 
filed so that fresh election may not take 
place. But since the election programme 
was not held in abeyance the petitioner 
came to this.court seeking for the reef 
referred to. above.. 


4,. The only polit. ‘that fell for 


consideration in the ‘writ was: Could 
there -be any vacancy in the eye of law 
by reason of the resignation even though 
the election of the ‘member who Had re- 
signed.-was-in: dispute and a prayer for a 
declaration that the election petitioner 


A.LE, 


himself has been duly elected was made: 
in the election petition filed? Could it 
- be ‘validly filled up by a fresh election 
when the said election petition was pend- 
ing? It was argued before the learned 
Judge that the purpose of election was 
not valid as it was calculated to. defeat 
the claim of the petitioner in case. he 
comes out- successful‘ in his election peti- 
tion. The learned. Judge held that so 
long as the election petition is pending 
and the petitioner seeks therein not only 
the nullification of the election but also 
a: declaration that he was the duly elect- 
ed candidate, it cannot be’ said that any 
casual..vacancy had arisen by reason of 
third respondent’s resignation.. An argu 
ment relying on Section 11 (4) was ad- 
vanced that filling up a casual vacancy 
will not prejudice or defeat the -right of 
the petitioner as the person elected can- 
not. continue as a member beyond the 
period for which the member resigning 


_could not have continued had he not thus 


resigned. This argument was repelled on 
the ground that Section 11 (4) far from 
helping such a .contention -goes against 
it, for, it.says that. the person elected in: 
the casual vacancy shall hold office so 
long as.the.member in whose. place -he 
is elected .would have -been entitled to 
hold the office if the vacancy had not 
occurred. It was pointed out that as per 
this provision, the. person elected in the 

vacancy would continue in office. 
for the periód for: which the third res. 


' pondent himself would have been in office 


but for his resignation and not but for 
the result of the election petition, So 
then, if elections are permitted to be held, 
the successful candidate will continue in 
office unaffécted by the result of the elec- 
tion petition, till the balance of the term 
of full five years inasmuch as the third 
respondent ‘himself had he not’ resigned 
would have had a right to continue tll 
that period. The further ground ‘shown 
against the advisability ‘of holding elec= 
tion was that it would give rise to com- 
peting. claims one by the person elected 
in the casual vacancy and the other by 
the petitioner as and when he succeeds 
in the election petition. In that event, 
it is only just and proper that such an 
election should be avoided by issuance 
of a writ of Mandamus.. These’ are the 
main grounds on the basis of which the 
learned Judge allowed the Writ Petition 
and directed the respondents not to go 
on with the election and at the same time 
directed the Election Tribunal to dispose 
of the election petition as expeditiously, 
as ‘Possible. 


ae ibe After hearing the arguments, 
we wanted to ascertain at what stage the 
election petition is and, whether it has 
come to a close or is nearing conclusion 
es several months have elapsed since tha 
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lirection was given by the learned Judge. 
[he parties have now informed us that 
widence has not yet been started in the 
ase In this state of progress of the 
ase, it is not worthwhile waiting for the 
esult and keep the matter pending. 


6. The point involved after all 
s a legal point which has to be decided 
m consideration or interpretation of some 
f the provisions of the Act and the rules. 
[he Gram Panchayats Act is a self-con- 
ained enactment. It deals with various 
natters. We are, concerned only with 
he question of election. The Act has 
ought to provide for various contingen- 
des in this behalf. It has provided for 
dinary elections, casual elections and 
uso for filling up the vacancies in certain 
‘contingencies ‘otherwise ; 
Jf course, when a member has been elect- 
1d, his term of office ordinarily will be 
ive years from the date of the first 
neeting of the Gram Panchayat as pro- 
rided in Section 11. But he may. resign 
arlier or his: seat may otherwise` fall 
racant. In case there be a casual vacancy 
t will have to be filled up. The words 
‘casual vacancy” have been defined to 
nedant “a vacancy occurring otherwise 
han by efflux of time.” Casual vacancy 
‘an be filled up by casual election which 
uso has been defined in S. 2. sub-sec.” (4) 
s meaning “an election held to fill a 
‘asual vacancy.” According to Sec- 
ion 11 (4) (a), every casual vacancy in 
he office of an elected member of a 
3ram Panchayat shall be reported by the 


xecutive authority to the election autho-- 


ity within fifteen days from the date of 
yecurrence of such vacancy and shall be 
led within four months from that date, 
lause (b) says that a member elected 
n a casual vacancy shall enter upon 
fice forthwith but shall hold office 
mly so long as the member in whose 
Jace he is elected would have been en- 
itled to hold office if the vacancy had 
iot occurred, Clause (c) provides that 
10 casual election shall be held to a gram 
yanchayat within six months before the 
late on which the term of office of its 
nembers expires by efflux of time. So 
hen, any vacancy that is caused other= 
vise than by efflux of time will be deem- 
d to be a casual vacancy and that shall 
xe filled up in accordance with Sec- 
jon 11 (4) of the Gram Panchayats Act. 
(hen again, the procedure to be adopt- 
d for decision of election disputes ‘is 
‘contained in Rules 49 to 75. For the 
yurpose of this case, we are concerned 
vith Rule 61 as we have to consider 
he effect of the order where the elec< 
jon is declared void or when declara- 
ion is given that the person other than 
he elected candidate has been duly 
lected. Under Rule 60, at the conclu- 
jon of the enquiry, the election court 


+ 


than by election. - 


- be any 


shall declare whether the election of the. 


returned candidate or candidates is void 
under Rule 59 and declare in addition 
to the said declaration that any other 
party to the petition who had claimed the 
seat has been duly elected. Rule 61 
deals with cases covered by sub-rule (1) 
L e., cases in which it has been declared 
that the election is void and fresh elec- 
tion is held in consequence thereof as 
provided by Cl (b) of sub-rule (2) of 
R. 60. In that event Rule 61 says, the 
seat of the returned candidate or the seats 
of the returned candidates, as the case 
may be, where election hag been held 
to be void, shall be deemed to be vacant 
from the date of the order of the elec- 
tion court and the- authority concerned 
shall forthwith take-the necessary steps 
for- holding such fresh election; if on 
the other hand, a declaration be given to 
the effect that the other party to the 
petition who has under the rules claim- 
ed the seat has been duly elected as con- 
templated by Cl. (a) of sub-rule (2) of 
R. 60, there will be no occasion for a 
fresh election and the candidate will be 
deemed to have been duly elected in the 
election that took place and he shall be 
deemed to be i.e, not to hold the elec- 
tion within the statutory period. Indeed, 
the section is categorical and provides 
that every -casual vacancy in the office of 
an elected member-of a Gram Panchayat 
shall be reported by the executive autho- 


rity to the election authority within fif- 


teen days from the date of occurrence 
of such vacancy and shall be filled with- 
in four months from that date, The pro- 
vision is mandatory and has to be ob- 
eyed in full. It has to be followed ex- 
actly. When such is the statutory obli- 
gation on the authority concerned, it is 


-not within the office of Mandamus to 


direct the authority not to give effect to 
the said provision but to stay its hand 
till the- election petition is disposed of. 
On the other hand the duty of Manda- 
mus is to direct otherwise should there 
slackness on the part of the 
authority. Question. of expediency can 
in rio circumstances interfere with the 
mandatory duty- cast on the authority. 
That apart. in the circumstances of the 
case even the question of expediency does 
not arise at all. After all, the person 
who is elected in the proposed election 


shall hold office only so long as the mem-. 


ber in whose place he is elected would 
have been entitled to hold. office if the 
vacancy had not occurred. If the third 
respondent’s election is declared to he 
void and election is directed certainly 
the person who has been elected in the 
casual vacancy cannot continue in office 
by reason of the declaration that the 
election of the third respondent himself 


was void, The third respondent if he 
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aad not submitted his resignation could 
30t have continued in .office after. such 
order’ has been passed, So naturally 
liréction for election contained in R. 60 
will take effect. and the person who has 
>een elected in casual vacancy shall 
vacate the office. If the election peti-~ 
doner be declared.as duly elected, the 
same result will follow so far as the new 
contract is concerned. Having regard to 
Rule 61. the order of the election court 
hall take effect from: the date of the 
xder. In other words, ‘only upto the 
late of the order the person who .has 
seen elected in the casual vacancy shall 
tontinue in office. Thereafter, he shall 
10t. There is of course no. express pro~ 
yision in Rule 61 in relation to a case 
where it has been declared that the elec~ 
ion petitioner had - been - duly. elected, 


©. Ramadoss v. X, T. O, (Reddi J.} 


* 


bviously -enough,. there can. be no: oc-' 


‘asion for such a provision for the order 
vf the Tribunal itself will take effect 
‘rom the date of election having regard 
œ the declaration made. It is implicit 
n the very declaration made by the Tri- 
unal.. In view of the above position in 
aw, we are of the view that no writ of 
mandamus: could -issue ‘for staying the 
slection pending: -disposal of the election 
setition in view of the mandatory pro- 
vision of Section 11 (4). We are further 
of the view .that the election will not 
zive rise to competing claims: or- conflict 
zf laws if the Election Tribunal gives 


jeclaration that the election is’ void or.. 


f it declares that. the election petitioner 
aad been duly elected, for the election 
xf the. candidate in the casual vacancy, 
ander the terms of the Gram Panchayats 
Act itself, is subject to the validity -of 
the election or-right to continue as'a 
member of the candidate or the: person 
in whose casual vacancy the present in- 
sumbent had been elected. The question 
xf conflict therefore does not arise. For 
all these reasons, the writ appeal is allow- 
2d and the order of the learned Judge is 
set aside. - The Writ. Petition shall stand 


dismissed, The Election Officer shall take 


up the proceedings from-the stage they 
were stayed and conclude them in ac 
cordance .with law, The appellant will 


be entitled to costs in this appeal. Advo- 


cate’s fee Rs; 100/-. - 
Writ appeal allowed. 
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OBUL REDDI, J. 
E. Ramadoss, Petitioner v. Regional 
Transport Officer, Nellore, Respondent. 
Writ Petns. Nos. 1876 of 1969 cang 
1399 of. 1970, D/- ‘14-10-1970, 


LO/AP/G346/7 1/YPP/RSK 


A.LE, 
Motor Vehicles Act (1939), S. 63 —4 
Countersigning the. inter State permit -~ 
Mode. of. ; (Para 4) 

When inter State permit, granted as 
à result of the agreement arrived at be~ 
tween the two States, has been validly, 
renewed for five -years-and the taxes are 
paid in the. home. State the countera 
signing Authority has no alternative bud 
to countersign the permit :as it is re- 
newed and it cannot countersign the 
renewal for three years instead of five. 
(Para 4} 
K.. Amareswari -ahd P, 'Rajagopala 
Chari. for Petitioner. In both writ petns} 
Govt. Pleader for Transport- Cases, for 
Respondents In both Petns, 


ORDER:— Thesé two writ’ penton 
can be’ conveniently disposed -of by a 
common order, as they are filed ‘by the 
same petitioner seeking the same relief, 


2. The petitioner is a Motor trans- 


-port operator having his office at Madras, 


His two vehicles, MDH 3510 and MDH 
3706, for which he obtained -inter-state 
stage carriage permits are. registered in 
the State of Madras. The period for 
which the permits were granted expired 
on- 9-2-88 -and he -made applications, 
within the time prescribed, before. the 
Regional Transport Authority, Chingle~ 
put, for renewal of the permits. -As his 
applications for renewal of permanent 
permits were. pending consideration, he 
was directed. by the Regional Transport 
Authority, -Chingleput, to :- apply for 
temporary permits which he did, and 
temporary permits. were issued for a 
period of four months valid upto 8-9- 
1969. -These temporary permits were 
produced before the Regional Transport 


-Officer, Nellore, for his counter Signature 


on 11-5-1969, and he refused to counter~ 
sign, unless tax is paid to this state also. 
The petitioner was.also informed, by a 
memo dated 17-5-1969 that the exemp- 
tion granted under the inter-State agree~ 
ment will not apply. to temporary per- 
mits and, therefore tax will have to he 
collected: from him .by this State also. 
It is against that memo that. the peti- 
tioner filed W. P. No, 1876 of 1969. The 
other Writ Petition (W. P. No. 1399/70) 


- is filed by the petitioner, as the renewal 


of the permits granted by the Regional 
Transport Authority, Chingleput, has been 
counter signed so. as to make the permits 
valid from ee to 9-2-1973 in this 
State: ~- 

3. These two petitions are resisted 
by the respondents mainly on the ground 
that the notification ‘issued under Sec- 
tion’ 9 of the Motor Vehicles Taxation 
Act -is applicable only to those ‘who ob-« 
tained pucca permits’ and not to those . 
who run the vehicles on temporary’ per- 
mits and as such, the petitioners cannot 
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claim exemption by virtue of the said 
notification, In view of what is contend- 
ed by the respondents, it is necessary to 
notice the notification, which is in 
following terms:-—— 


“In exercise of the powers conferred: 


by the sub-s, (1) of S. 9 of the Andhra 
Pradesh Motor: Vehicles Taxation Act, 
1963 (Andhra Pradesh Act 5 of 1963), the 
Governor of Andhra Pradesh, hereby ex- 
empts from payment of the tax leviable 
under the said Act, all stage carriages, 
public carriers and private carriers cover- 
ed by the counter-signature of perman- 
ent, permits, which are registered in the 
State of Madras and operating on routes 
lying partly in the State of Andhra 
Pradesh and partly in the State of 
Madras: 


Provided that:-— 

1. The route is recognised by both 
the States to be a route as aforesaid; 

2. Every such motor vehicle is operat~ 
ing in accordance with the conditions 
of a permit granted as a result- of an 
agreement arrived at between the two 
States; and : 

3. The tax leviable in respect of every 
such motor vehicle under any law for 
the time being in force in the State of 
Madras has been paid in full in that 


It is true that the petitioner was granted 


only temporary permits; but they were. 


granted, as his applications for renewal 
of pucca permits were pending con- 
sideration. The grant of renewal of 
pucca permits to ‘the petitioner in 
respect of the two vehicles in question 
was ultimately decided by the State 
Transport Appellate Tribunal, Madras on 
4-2-1970, The Tribunal allowed the ap- 
peal preferred by the petitioner and 
directed the renewal of the permits by 
the authority concerned for a period of 
five years from 10-2-1968 the date on 
which the permits had expired. It was 
observed by the Tribunal that “the 
moment the permit is renewed, the tem- 
porary permit under which the appellant 
operates his stage carriage service will 
cease ‘to exist.’ Having regard to the 
decision of the Tribunal, the renewal of 
the pucca permits was accordingly made 
by the Regional Transport Officer, Ching- 
leput; but the Regional Transport Officer; 
Nellore, refused to counter-sign giving 
effect to the renewal from 10-2-1968, The 
tribunal has specifically directed that the 
renewal should be for a period of five 
years With effect from 10-2-1968, and that 
was obeyed by the Regional Transport 
Officer, Chingleput. 

4, It is the case of the Govern- 
ment Pleader that the Regional Trans- 
port Officer, Nellore, is not bound by the 
decision of the State Transport Appellate 
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Tribunal Madras and thaf, whatever 
might be the effect of that order in so 
far the State of Madras is concerned, it 
cannot compel the Regional Transport 
Officer of this state to counter-sign so as 
to renew the permits for a period of five 
years from..10-2-68, The route for which 
the permits have been renewed is re- 
cognised by both the States and tax has 
been paid to the home State Le, the 
State of Madras. The inter State permits 
were granted as a result of the agreement 
arrived at between the two States of 
Madras and Andhra Pradesh. By reason 
of the Inter-State agreement, when once 
a valid permit is issued or renewed by 
the transport authorities of the State of 
Madras, a competent officer of this State 
as necessarily to counter-sign the permit. 

So long as it is a valid permit and 
the vehicle operates in accordance with 
the conditions of the permit -granted 
under the agreement, the countersigning 
officer in this State cannot ignore that 
agreement and say “I am not bound to 
countersign” merely for the reason that 
his counter-part in the other State has 
renewed the permit for a period of five 
years. This. attitude of the Regional 
Transport Officer, Nellore, runs counter 
to the notification referred to above and 
to the spirit and content of the inter- 
State Agreement entered into between 
the two States, The Regional Transport 
Officer, Nellore, had no alternative but 
to counter-sign, when once tax is paid 
to the other State i.e. the home State 
and a-valid renewal of the permits is ob- 
tained for a period of five years; and 
the refusal on the facts of these two cases 
is clearly not warranted. I therefore, 
direct the Regional Transport Officer, 
Nellore to countersign the renewal of the 
permits so as to make the renewal valid 
from 10-2-1968. 

5. In the result, the writ petitions 
are allowed; but, in the circumstances, 
without costs. Advocate’s fee Rs. 100/- 
in each, 

6. This necessarily involves the 
quashing of the demand for payment of 
tax made by the licensing officer. Nellore, 
as the tax has already been paid to the 
home State i. e. the State of Madras, 

Petitions allowed. 
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Muttangi Ranganayakamma and an= 
other, Appellants v. Kuttangi Venkata 
Mahalakshmi and another, Respondents. 

_ Appeal No. 81 of 1968, D/- 28-9-1970, 
from decree of Dist. J., East Godavari, in 
O. S. No. 5 of 1967. 
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Civil P, C. (1908), S. 96 — Appeal 
from ex parté decree — Power of appel- 
late Court, ` 

It-is open to the appellant in an ap- 
peal: from an ex -parte-decree to question 
the propriety. of an order refusing. an ad- 
fournment ‘and proceeding to hear the 
case ex parte; > 

Because’ an ee beings within its 
purview the entire proceeding and. the 
corrective jurisdiction of a court of ap- 
peal extends also to procedural. errors 
of the trial court. A procedural error 
includes also: an ‘error in the exercise cf 
the discretion ‘in proceeding -with the 
trial in the absence of a party. (1907) 
ILR 30 Mad 54 (FB)- Foll. (Para 17) 
Cases Referred: Chronological Paras 
(1929) AIR 1929 Pat- 609 a 16)=: ® 

ILR 9 Pat 408, Ramlal Gope v. 

Kali’ Prasad Sahu z 18 
(1907): TLR 30 Mad 54 = 16 -Mad 

LJ 479 (FB), Krishna Alyar V 

"Kuppan Iyengar 18 

M. Krishna Mohan Rao, for. Appel- 
lants; N. V.. Suryanarayanamurthi, for 
Respondents, 


JUDGMENT:— Quite an. alborn 
ergument.was addressed in what appears 
to me to be'a- simple case-In which the 
only, question for determination is whe- 
ther there is any: case made -out for the 
reversal of the decree made ex parte by 
the court below. 


2. The F contesting: ‘parties 
herein are two brothers: The first plain- 
tiff is the wife of the second plaintiff. 
His brother is the second defendant and 
the wife of the latter is the first defend- 
ant.: On the strength of the deed of -sale 
dated April 12: 1961, the first- plaintiff 
js claiming a half. share of the . property 
covered by the deed. The terms of the 
deed show that the first plaintiff and 


first defendant have together acquired the | 


property. There is- no doubt that ac- 
cording to the apparent tenor of the docu- 
ment the two women are the co-owners. 
There, is nothing in, the deed to show. 
that A shares are not. equal, 


. -The written statement does not 
ne the validity of the sale deed. 
The defence is that the second plaintiff 
desired that the purchase should be 
jointly made and so the deed was taken 
in the joint names of the ladies, but that 
the consideration was paid exclusively. by 
the second defendant. The Inclusion of 
the name of the first plaintiff in the deed 
was nominal and does not confer any 
right on her. 


4, -Ùt may be denal that the 
property. acquired under the sale. deed 
was the ancestral house of the family. 
It was sold in a court auction and one 
Jaggarao was the purchaser at the ex- 


n sale. It was fot that reason that | 
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(Para 18) 


A.LE 


when a conveyance was intended to be 
taken from Jaggarao, the second plain- 
tiff expressed the desire that the property 
should be jointly acquired by the wives- 
of the two brothers. And so it was done; 
according to -the plaintiff the acquisition 
was for the benefit of both the brothers 
and the deed was taken in the. name of 
their wives. 7 

5. -This action for partition ` was 
laid on. 21-12-1966. The first -attempt at 
service proved unsuccessful and so from 
7-3-1967 the case stood adjourned till 
14-4-1967. The renewed attempt to serve 
the defendants fared no better. and after 
several attempts, service of notices was 
effected in July 1967. It is-an amazing 
feature of this case that so much time 
and effort were called for the preliminary 
step of serving the defendants with notice 
of the suit, although they were living 
in the same house as the plaintiffs. It 
may have been an amusing game of hide 
and seek for the parties but it is dis- 
tressing to note. that parties intent on- 
procrastination. of legal proceedings could 
not be effectively curbed and the means 
of expeditious service had - not been 
availed of. - 
>: 6- On 24-7-1967 the defendants 
failed to appear “and were set ex parte 
and' an ex. parte judgment followed on 
31-7-1967, 

7. On 14-8-1967 the linian 
filed. applications to have the ex - parte 


decree set aside. Their prayer -was allow~ 


ed and after restoration the suit was 
posted to 21-9-1967 for the written state- 
ments of the defendants. An adjourn- 
ment allowed them time till 29-9-1967 but 
even that did not suffice and at their re- 
quest they obtained: time till ‘17-10-1967. 
On. that date, : their. answer was presented 
and issues were also settled by the court. 
Time was allowed for filing of documents 
but none were put.in court. The case 
stood. posted for trial’ o 23-12-1967 and 
then to January 4, 196 


8. The ee onha that 
what is apparently real as per Ex. Al 
the sale deed, is nominal, On them rests 
the legal or persuasive burden of prov-~ 
ing that plea, They had to lead evidence 
in the first instance; they bear the risk 
of non-persuasion. The incidence of the 
burden was rightly fixed on them because 
they have to satisfy ‘the court that the 
apparent co-ownership is a myth. They 
made no discovery of their documentary 
evidence, -Nor did they ask for the 
court’s aid for summoning any witness. 
It was a total unpreparedness for the 
trial when it began on 14-1-1968. The 
position remained unchanged thereafter 
though. the case had undergone repeated 
adjournments, to the 5th, 12th, 17th and 
18th of that month. From the 18th, the 
trial was adjourned to the following day, 
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9. The defendants were not pre- 
sent in court, Their counsel said he was 
not ready to proceed with the case. They 
were set ex parte, The evidence of the 
plaintiff recorded before the first ex 
parte decree had been made the basis 
of the decree now questioned in this 
appeal, ` 

10. It is now attempted to be 
argued that on the evidence and the 
pleadings the decree is unsustainable. The 
evidence on record not only warrants it 
but leaves no option to the court but to 
make it. The only ground of attack is 
that the court was in error in not grant- 
ing’ the prayer for adjournment. It is 
said but it is not borne out by the re- 
cord, that the second defendant was pre- 
occupied with his agricultural operations 
and that the prayer for time was based 
on that representation. How long was 
he away? When did he expect to come 
back and what steps di’ he take before 
he left for the village in the hinterland? 
And was it impossible ‘for the first de- 
fendant to have instructed counsel? To 
none of these pertinent questions can the 
record furnish any answer. 


` IL A glance at the notes paper 
shows that from 17-10-1967 sufficient 
time was granted to prepare for the trial 
fixed for December 23, 1967. And then 
again it was adjourned to January. 4, 
1968. There is no light thrown on the 
omission that occurred in the interven- 
ing period. Assuming that the second 
defendant was away at his village on 
23-12-1967, there was still adequate time 
to return home at Rajahmundry where 
the parties lived. And again between 
January 4 to January 18, had there been 
the will to participate at the trial, the 
defendants had ample opportunity to 
make preparation for their defence. 


12. The position therefore is that 
it was a case of long wilful and delibe- 
rate neglect unrelieved by even a modi- 
cum of earnestness or fair play. The con- 
duct of the defendants was dilatory from 
the outset. They frustrated the attempts 
to serve them with notices; they suffered 
an ex parte judgment; they never made 
the pre-trial. preparations required to 
proceed with the trial; they crowned it 
all by a total abstention from the pro- 
ceedings after the trial began. l 

13. In the affidavit filed in an in- 
terlocutory application in this court, the 
assertion was made by the second plain- 
tiff that his brother was present in the 
court premises on the 18th January and 
that he could not have been away at his 
village, I am inclined to accept this as- 
sertion as true, for, if in fact the second 
defendant was out of station, a request 
in writing specifying that reason would 
have been made by:counsel, One can- 
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not but draw the inference that had the 
second defendant been away in his village 
the repeated day to day adjournments 
would have been resisted and a longer 
adjournment would have been sougnt. 
I am inclined to accept the truth of the 
allegation that the second defendant was 
present in the court premises on 18-1- 
1968. and that there was a deliberate un- 
preparedness to face the trial presumably. 


_ because the defendants had no answer 


to the suit, 


14, The request for adjournment 
made to the court was deservedly nega- 
tived by the lower court. I am not per~ 
suaded that in all the circumstances of 
the case the court below had committed 
any error in the exercise of its discre- 
tion in rejecting the hollow and un- 
merited plea for adjournment. There was 
no reasonable cause for the non appear- 
ance of the defendants, On the contrary, 
it is manifest that the prayer for adjourn- 
ment was grossly unreasonable. It is an 
inexcusable lapse on the part of a liti- 
gant to do nothing in furtherance of the 
presentation of his case at the trial], to 
allow time to slip by for several weeks 
or months, to pile up omission on omis- 
sion and to plead ultimately after re- 


_ peated adjournments that he prefers to 


attend to his personal business elsewhere 
rather than be present in court to face 
the suit or on the opposite side. The 
severest form of censure is called for in 
a case of this description. If a litigant 
wants to give priority to his business and 
does not choose to give precedence to the 
call of the court, his request for time 
cannot but be. rejected. 

15. It is complained on behalf of 
the appellants that the court was chary 
in granting a short time on each occasion 
and that the court acted unreasonably in 
doing so. It is true that a request for 
an adjournment of trial of a suit should 
be considered in an ungrudging or even 
in a generous spirit. Consistent with the 
need for a speedy disposal of suits and 
the listed business of the court, accom~ 
modation should be shown. And it is 
also necessary that the time granted 
should subserve the purpose for which 
it is asked for. The over all objective 
is to ensure a fair and satisfactory trial; 
if a denial of time places the litigant 
under a handicap and he in his own way 
is acting bona fide to ensure a termina~ 
tion of the proceedings within a reason- 
able time, a negation of his request may 
in effect cripple the conduct of his case, 
But the case on hand affords an illustra- 
tion of an attempt to prevent and misuse 
the process of law. And I hold that the 
refusal of an adjournment on 19-1-1968 
was not arbitrary or unreasonable, There 
is thus no case made out for interference 
im this appeal, Ea i 
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16. : It is- argued by learned coun- 
sel for the respondents that in an appeal 
from a ‘decree made ex parte, the court 
deciding it has a limited functions. He 
contends that the appeal cannot be con- 
sidered competent if it is confined to the 
question whether a reasonable or sufi- 
cient cause exists. for mon-appearance at 
the trial. He points out that if the decree 
is sought to be set aside on the ground 
that the defendant was prevented by a 
sufficient cause from appearance in court, 
his remedy is by an ‘application under 
Rule 13 of Order 9, He urges that the 
defendant cannot be allowed to circum- 
vent the limitations inherent in a. pro- 
ceeding under Rule 13 and cannot -be 
allowed to get a relief in a court of ap- 
peal, although the ex parte decree was not 
erroneous on merits but is assailed solely 
on the ground that he had a good cause 
for his non-appearance. Counsel’s argu- 
ment in its essence is thus expressed. 
Where a ground urged in appeal is not 
that it is untenable on the evidence, or 
at law. but is questioned only on the 
ground that the court ought not to have 
proceeded with the trial in the absence 
of the defendant, the appeal is not main- 
tainable, ` : 


17. The argument is opposéd.to . 


precedent as: well as principle. An ap- 
peal is a rehearing of the suit and the 
entire proceedings is the subject-matter 
of review, by a court sitting in appeal. 
And in that process it is competent for 
the court to consider whether the pro- 
cedure adopted in the inferior court had 
affected. ‘The validity -of the decree. 
fudged from this angle it is manifest 
that it is appropriate for the court decid- 
Ing an appeal to consider. whether the 
refusal to grant an adjournment has so 
materially affected the decision as to 
impair its validity or basis. It may be 
that the scope of such a review is wider 


In its ambit that an inquiry under R. 13. 


of the O, 9. The appellate court can 
and ought. to consider the question un- 
inhibited by the narrower or stringent 
test which is relevant to an inquiry on 
a petition presented :under R, 13 of O, 9. 
To accept the position urged by the 
learned counsel is to nullify the well 
established rule that an appeal brings 
within its purview the entire proceeding 
and the corrective jurisdiction of a court 
of appeal extends also to procedural 
errors of the trial court.. A procedural 
error includes also an error in the ex- 
ercise of the discretion in: proceeding with 
the trial in the -absence of a party. 

-° 18. There ‘is abundant authority 
in support of the view that I have taken. 
A Full Bench of the Madras High Court 
held in Krishna Aiyar v. Kuppan Iyengar, 
-(1907). ILR 30 Mad 54 (FB) that an appel- 
late court has jurisdiction in an appeal 
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A.L R 
against a decree made ex parte to revise 
the decree on the ground that the court 
was wrong in proceeding to decide the 
suit ex parte. The consequence of such a 
reversal is that the appellate court may 
remand the suit for a fresh trial, This 
view was accepted by. the Patna High 
Court in Ramlal Gope v. Kali Prasad 
Sahu, ILR 9° Pat 408 = (AIR 1929 Pat 
609). The principle formulated by that 
court is that it is open to the appellant 
in an appeal from an ex parte decree to 
question the propriety.of an -order refus- 
ing an adjournment and proceeding to 
hear the case ex parte, It is unnecessary 
to refer to other decided cases on the gub- 
ject in view of the authoritative ruling 
in (1907) ILR 30 Mad 54, which is not 
shown to have been varied or dissented 
from by any later ruling of that court or 
of the High Court of Andhra Pradesh. 

19. -.It is unnecessary to consider 
the further ground urged at some length 
that there was an admission made by the 
second defendant in his deposition in an- 
other suit that the first plaintiff and his 
wife are co-owners of that house in ques- 
tion. The deposition ig not brought on 
record as an Exhibit and its effect as 
also admissibility were debated at length, 
There is no need for me to rest my deci~ 
sion on that aspect. f 

20. The result is that the appeaf 
must be rejected and. it is accordingly 


dismissed with costs, . 
i i Appeal dismissed, 
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_KONDAIAH, `J. 
Gadde Venkateswara Rao, Petitioner 
$ K., Venkata Rao and another, Respond- 


fae -Petn, 3179 of 1970, D/- 25-8 
Panchayats — Andhra Pradesh Gram 


Panchayat (Conduct of Election) Rules 


(1964), R. 54 — Election Court is a Special 
Tribunal created under R. 49 and is not 
competent to function as civil court to 
exercise : the powers- under Civil P, C. 
1971-2 Andh PLJ 389 & (1967) 2 Andh 
WR 97, Rel. on. ; (Para 9) 

Therefore, the election court is not 
empowered to grant a temporary injunc- 
tion. under O. 39, R. 1 and Section 151, 


Civil P. C. pending disposal of the elec. 
tion petition, i j 


' D/- 10-6-1970 = 1971-2 Andh - 


` PLJ 389, M. B. G. Sastry v, State“ 
of “Andhra Pradesh 


JO/KO/FS6/71/BNP/MBR 


4972 G. V. Rao v. K. V. Rao 


(1970) Writ Petn, 1596 of 1966, D/- 
i-4-1970 = ILR (1971) Andh Pra 
277, B, Swaminatha Janaki 
Venkata Ramana Reddi v. A 


Ammiraju 9 
(1967) 1967-2 Andh WR 97 = 1969- 

L Lab LJ A R, Sarojini v. B. 3 
z o 


l B. Siva Reddy, for Petitioner; 2nd 
Govt. Pleader (for No, 2), G: V. Sitarama 
Rao for P. Babulu Reddy (for No. 1), for 
Respondents. ' 


JUDGMENT: This application under 
‘Art, 226 of the Constitution of India, 
gives rise to a short question of law, 
whether the election court competent to 
decide the election disputes arising under 
the Andhra Pradesh Gram Panchayats 
Act, 1964 is or is not empowered to grant 
a temporary injunction under Order 39, 
Rule 1 and Section 151 of the Code of 
Civil Procedure, restraining the success- 
ful candidate for the election of a mem- 
ber or sarpanch of a gram panchayat, 
pending disposal of the disputes before it. 

2. The material facts which are 
not only not in dispute but lie in a short 
compass may be stated: The petitioner 
was elected as a member and subsequent- 
ly as the sarpanch of the gram panchayat 
of Varni in the district of Nizamabad at 
the general elections held on June T, 
1970, to function from July 1, 1970 for 
& period of five ‘years. An election peti-« 
Hon, O. P. No. 10 of 1970 was filed on 
the file of the Election Court District 
Munsif. Bodhan by the ist respondent 
challenging the validity of the election 
of the petitioner as sarpanch of the gram 
panchayat on various grounds. Pending 
the final adjudication of the O. P, an ap- 
plication I. A. No. 377 of 1970 to restrain 
the petitioner herein from functioning as 
sarpanch, was filed by the 1st respondent 
herein. Rejecting the objections raised 
by the petitioner, the 2nd respondent 

ted the injunction as prayed for, 

ence, this Writ petition. 


3. Sri B. Siva Reddy for the peti« 
ffoner contends that the impugned order 
passed by the election -Court is illegal 
and without jurisdiction, Sri G. V. 
Sitarama Rao appearing for Sri Babul 
Reddy, for the ist respondent, opposed 
the claim of the petitioner contending 
inter alia that the second respondent 
has ample power and jurisdiction to pass 
the impugned order. 

4, The question, therefore, that 
falls for decision’is whether the order 

d by the election court granting in- 
function restraining the sarpanch of a 
gram panchayat from functioning as such 
pending final decision in the O. P. is valid 
as urged by the respondent, or illegal 
and without jurisdiction as contended by 
the petitioner, 
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5. The answer to the question 
turns on the applicability or otherwise 
of the provisions of Section 151 and O, 39, 
R. 1 of the Code of Civil Procedure to 
the facts of the present case. The Code 
of Civil Procedure is a general law pre- 
scribing the procedure to be adopted by 
the Courts in dealing with the matters 
that come up before them for adjudica- 
tion according to law, It is now wel- 
settled that the Code of Civil Procedure 
has no general application to the special 
tribunals or authorities created under 
special enactments for the purpose -of 
deciding the disputes arising under those 
statutes, except to the extent indicated 
in the special Act, or the Rules made 
thereunder. The tribunals may be judi- 
cial, quasi-judicial or administrative in 
character and the proceedings before such 
tribunals are governed by the specifie 
provisions of the special Acts or the 
Rules made thereunder in that regard. 


6. This brings me to examine the 
question whether the election Court 
which has passed the impugned order is 
a Civil Court to which the Code of Civil 
Procedure is applicable or a special tri- 
bunal created under the Andhra Pradesh 
Gram Panchayats Act, 1964 and the rules 
made thereunder, for the purpose of 
deciding the disputes relating to the elec- 
tion of members. sarpanch. and upa- 
sarpanch of the gram panchayats. In 
order to find out whether the election 
court is a special tribunal created under 
the Act, it is necessary to refer to the 
material provisions of the Act and the 
rules made thereunder, 


ie The Andhra Pradesh Gram 
Panchayats Act, 1964 (hereinafter called 
the Act) is intended to consolidate and 
amend the law relating to the adminis- 
tration of village affairs of gram pan- 
chayats in the State, Section 12. of the 
Act provides for the election of a sar- 
panch and upa-sarpanch for every gram 
panchayat from amongst the members of 
the gram panchayat elected under S. 9 
of the Act. The election of a member 
under Section 9 or of a sarpanch and 
upa-sarpanch under Section 12 (1) of the 
Act cannot be called in question except 
by an election petition presented in ac- 
cordance with the Andhra Pradesh Gram 
Panchayat (Conduct of Election) Rules 
1964 framed by the State Government by 
virtue of its rule making power under 
Cl. (1) of sub-section (2) of S. 217 of the 
Act on March, 18, 1964 in G. O. Ms. No. 
256 Panchayati Raj (Panchayats VID. 
The aforesaid rules having statutory force 
govern the procedure to be followed by 
the election court in deciding the dispute 
relating to the election of the members, 
sarpanch and upa-sarpanch of the gram 
panchayats, 
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8. It is relevant and necessary at 
this stage to briefly refer to the provi- 
sions of Rules 49 to 60 of the said rules, 
which are material for the decision on 
the point at issue. Under Rule 49 (1), 
no election held under the Act, whether 
it be of a member, sarpanch or upa- 
sarpanch of a gram panchayat can be 
challenged except by an election petition 
presented in accordance with the rules 
to an election court by any candidate or 
elector against. the successful candidate. 
The : District Munsif having territorial 
jurisdiction over the place in which the 
office of the gram panchayat is situated, 
or if there is more than. one such Dis- 
trict Munsif, the Principal District Munsit 


_ shall be the election court. The District- 


Judge is empowered under the proviso 
to sub-rule (2) of. R. 49 to transfer any 
application from one District Munsifs 
Court to dnother Court of District Munsif 
within his jurisdiction and the transferee 
Court, in such circumstances, shall be 
deemed to be the election ‘court as per 
sub-rule (3)' of that rule for the purpose 


of such application. A specific procedure 


has been prescribed under the Rules for 
the presentation and disposal of the elec- 
tion petitions. . Rule 50 prescribes a 
period of fifteen days from the date of 
declaration-of the result of the election, 
for presenting the election petition to the 
election Court. Rules 51, 52 and.53 also 
~- relate to the mode of filing the election 
petitions. Rule 54 which is material for 
our purpose, reads thus:— ` : 


%54. (1) Every election petition shall | 


be inquired into by the election Court 
as nearly as may be in accordance with 
the procedure laid down in.the Code of 
Civil Procedure 1908,-to the trial of suits: 
' Provided that it shall only be neces- 
sary for the election coirt to make a 
memorandum. of the substance of the 
evidence of any witness examined by it. 

(2) The election court shall have the 
powers-which are vested in a court under 
> the: Code of Civil ‘Procedure -1908, when 
trying a suit, in respect of the following 
` matters: , 

(a) discovery and inspection; 

- (b) enforcing the attendance of wit- 
nesses and: requiring the deposit of their 
expenses; > 

- (€) compelling the  - production 


uments; Th 
witnesses on oath; 
evidence taken on affi- 


my 


of 


{e) receipt. of 
davit; and : 

(f) issuing commissions for examina- 
tion of witnesses summoning and examin- 
ing suo motu any person whose evidence 
appears to him to be material.” 
Rule 54 states that the Code of Civil Pro- 
cedure is applicable only in so far as 
the matters specified in Cls. (a) to (f) of 
sub-rule (2) thereof to the proceedings 
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before the election Court.’ Rule 55 states 
that ‘no witness or other person shall be 
required to state for whom he has voted 
at an election.. -By Rule 56, ‘no election 
petition shall be withdrawn without the 
leave of the election ‘court’. Rule 57 
requires any order made by. an election 
court regarding costs of enquiry to be 
placed before the court of civil jurisdic~ 
tion which is competent to execute such 
order, By Rule 58 (1). an election peti- 
tion, on the death of a sole petitioner or 
of the Survivor of several petitioners, 
Shall abate. Rule 58 (2) provides for 
giving evidence by the returned candidate 
or candidates or any other party to the 
proceeding, to establish at the enquiry, 
into an election petition preferred by any. 
unsuccessful candidate claiming a seat 
for himself, that the election would have 
been void if he had been declared as 
successful candidate and a petition had 
been presented questioning the validity ` 
of his election. Under Rule 59, an elec- . 
tion of the returned candidate shall be 
void. if he òr his authorised agent has 
‘been proved to have indulged in corrupt 
practices specified therein or the result 
of the election has been materially affect- 
ed by an- irregularity in respect of a 
nomination paper or by the improper re- 
ception or refusal of. a nomination paper 
or vote or by any non-compliance with - 
the provisions of the Act or the rules 
made thereunder. Rule 60 empowers the 
election. court to declare whether the 
election of the returned candidate is void 
under Rule 59 and also pass an order 
either declaring any other party to the 
petition who is entitled under the rules, 
as being duly elected, or order a fresh 
election under sub-rule (3) thereof. The 
order of the election Court under sub- 
rules (1) and (2). of that rule shall be 
-final and binding on the parties. ae 


7 9. . On a perusal of the scheme and 
intendment of the Act when read with 
the material provisions thereof, it admits 
of no doubt that the Act is not general 
law but a special Jaw enacted by the 
State Legislature: for administration of 
village affairs by-gram panchayats in the 
State. A combined reading of the Rr, 49 
to 60 manifests that the election ‘court 
is a special tribunal created under Rule 49 
for the purpose of deciding the election 
disputes arising. under the Act in respect 
of the election of a member, sarpanch 
or upa-sarpanch of a gram panchayat. 
Rules 49 to. 60 cribe the powers 
of and regulate the procedure: before tha 
election court in respect of filing and dig- 
posal of the election petitions: The Dis- 
trict Munsif having jurisdiction over the 
place in which: the office of the gram 
panchayat is situated, is the concerned 
election court for.the purpose of decid= 


ing the disputes relating to the election 
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of a member, sarpanch or upa-sarpanch 
of that gram panchayat. The District 
Munsif, is functioning only as a persona 
designata but not as a Court having the 
Jurisdiction and powers of a Civil Court: 
The provisions of Rule 54 referred to 
above, establish beyond doubt that the 
election court is not empowered to issue 
injunctions just like a.civil court under 
Order 39, Rule 1 and Section 151 of the 
Code of Civil Procedure. As the election 
court is not a civil court for all pur- 
poses, it must be held that it has no 
inherent powers analogous to those ex- 
ercisable by a Civil Court under Sec. 151 
of the Code of Civil Procedure; nor can 
be the provisions of Order 39, Rule 1 of 
the Civil P. C. be invoked by the elec- 
tion Court. In B. Swaminatha Janaki 
Venkata Ramana Reddy v. Ammiraju 
(Writ Petn, No. 1596 of 1966, . D/- 1-4- 
1970 (Andh Pra), myself speaking for the 
court observed. - s; 


, “The proceedings before the Election 
Commissioner for the disposal of the 
election disputes are not governed by the 
Code of Civil Procedure, but they are 
governed by the rules specifically made 
under the Andhra Pradesh Panchayat 
Samithis and Zilla Parishads Act, 1959, 


x x x x The Code of Civil Procedure ` 


is not applicable to the disposal of the 
election petitions except to the extent 
permissible under Rule 57 governing the 
procedure to inquire into the election dis- 
putes. The provisions of the Code of 
Civil Procedure relating to the examina- 
tion of witnesses, discovery and inspec- 
tion and other specified in Clauses (a) 
to (f) in sub-rule (6) to Rule 57 are 
made applicable by virtue of the specific 
provision in the rule, but not due to the 
general application of the provisions of 
the Code of Civil Procedure. Therefore, 
the provisions of O, 1, R. 10 of the Code 
of Civil Procedure cannot be invoked in 
the instant case. The Election Commis- 
sioner, in our view, is not competent to 
transpose the 9th respondent as a peti- 
tioner and continue the petition on the 
facts and circumstances of the case.” 

In M. B, G. Sastry v. State of Andhra 
Pradesh (Writ Petn. No. 5071 of 1968. D/- 
10-6-1970) = (1970-2 Andh WR SN 1) 
it was held by me that the Andhra 
Pradesh Disciplinary Proceelings Tribu- 
nal, though presided over by a District 
Judge, a judicial officer, is not a civil 
court and it has no - inherent powers 
analogous to these of a Civil Court under 


Section 151 of the Code of Civil Pro-. 


cedure and the procedure that governs 
the enquiries by the tribunal must be 
specifically provided either by the special 
enactment under whichit has been creat- 
ed or the rules made thereunder. The 
Code of Civil Procedure has no general 
application for the enquiries to be con= 
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ducted by the Tribunal for Disciplinary 
Proceedings unless the special statute or 
the rules made thereunder specifically 
provide tor the same. In R. Sarojini v. 
B, Lakshmana Rao, (1967) Andh WR 972 
it was held that the provisions of the 
Code .of Civil Procedure, in so far as 
they relate to restoration of petitions filed 
under the- Industrial Disputes Act, are 
not applicable as there is nothing in the 
provisions of the Industrial Disputes Act 
or the rules made thereunder to enable 
the Labour Court to apply the provisions 
of Order 9 of the Code of Civil Pro- 
cedure, 

“10. For all the reasons stated, I 
have no hesitation to hold that the elec- 
tion court is not competent to function 
as a civil court to exercise the powers 
under the Code of Civil Procedure in 
general and the provisions of Section 151 
and Order 39, Rule 1 of the Code of 
Civil Procedure in particular. The ques- 


‘tion is, therefore answered in favour of 


the petitioner. ` 

1. In the result, the writ petition 
is allowed with costs one set payable by 
the lst respondent, Advocate’s fee is 


fixed at Rs, 100/-, 
Petition allowed, 
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RAMACHANDRA RAJU, J. 

Xolisetti Venkaiah, Petitioner v. 
Tadikamalla Satyanarayana, Respondent. 

Civil Revn. Petn. No. 651 of 1971 
D/- 11-8-1971 against order of Principal 
Sub. J. Guntur, D/- 16-3-1971. 


A. P. Buildings (Lease, Rent and Evi- 
ction) Control Act (15 of 1960), S. 10 (3) 
(a) (Gii) — Eviction of tenant from non- 
residential building — It is not correct 
to say that the landlord of a non-resi- 
dential building under no circumstances 
can require a non-residential building of 
his own if he is already occupying a non- 
residential building of his own, in the 
same city, town or village. AIR 1965 
Andh Pra 435, Followed. (Case law 
discussed), (Para 8) 
Cases Referred: Chronological 
(1965) ATR 1965 Andh Pra 435 
(V 52) = 1965-2 Andh LT 252, 
Balaiah v. Lachaiah 

(1958) 1958 Andh LT 728 = (1958) 
2 Andh WR 575, Vemana Veerabha- 
drulu v. Kancherla Rama 

(1956) 1956 Andh LT 370 = 1956 
Andh WR 498. Chowdary Bakkara 
Hussein Saheb v, Mouli Saheb 8 

I. A. Naidu, for Petitioner; M, 
Chandra Sekhara Rao, for Respondent. 

ORDER:— This Civil Revision Peti- 
tion arises out of an eviction petition 
LO/BP/G169/71/SNV 


I 
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filed under. -Section 10 of the Andhra 
Pradesh Buildings (Lease, Rent and Evic- 
tion) Control Act, 1960 (hereinafter re- 
ferred to as the Act). The tenant is the 


petitioner, and the respondent: the land- - 


lord. ..The Rent Controller ordered evic- 
tion and. it was. confirmed in appeal by 
‘the learned Subordinate Judge, Guntur, 
Hence this petition by the tenant, . :-- 


2, Thė. building In. question is a 
shop building- situated in Patnam Bazar 
(Guntur town): which is the main busi- 
ness locality of the Guntur’ town, ~The 
respondent purchased the ‘shop building 
for a sum of Rs. 15,000/- under sale deed, 
Ex, A-2 dated 5-10-1967. The petitioner 
‘has been occupying the shop:as a tenant 
under the ‘preyious’ owner and carrying 
on his trade in biscuits ete, The respond- 
ent filed thë eviction - petition ‘when the 
petitioner ‘refused to vacate it’ when: he 
was required to do so after ‘the respond- 
ent purchased the building, “Therefore; 
the éviction petition by. the respondent, 


3. The case of the’ Reondent Is 
that he has been carrying.on his whole- 
sale business in sugar candy in another 
building of bis own in’ a residential loca- 
lity which is at a distance of over 200 
yards from the business centre, Of late, 
many sugar candy shops have.come up 


in the main bazar where- the suit build- 


‘ing is situated. . On that account, his busi- 


ness fell down:. Therefore, ‘he’ purchased © 


the suit building for a‘sum of ‘Rupees 
15,000/~ for the purpose of carrying on 
his sugar candy business in ‘that build- 
ing. Therefore, the case of the respond- 
ent is that. he requires the suit building 
for the purpose of his. business which he 
is already carrying. on in order to im- 


prove it, The case of the petitioner is 


that the building in which the respond- 
ent is now carrying on his business is 
also in a. business locality and that build- 
ing also is convenient for carrying on his 
business. The claim. of the respondent 
for pérsonal occupation is not bona fide. 
The respondent ..demanded a rent of 
Rs, 250/--‘to which, the petitioner did not 
agree and that is a real reason -ior filing 
the eviction petition. 


4. If the building in E is 
a non-residential building: the provision 
of.law under which the-respondent can 
ask’ for the eviction of the petitioner is 
one mentioned under S.*10 (3) (a) (iii) 
which reads as’ follows:— 


“A landlord. may sesse " apply: to 
the Rent Controller for an order direct- 
ing the tenant to put - „the, landlord in 
possession of the..building.............. 


: GD In--case.it is any. other: EA 
dential building, if the landlord is not 
occupying. a M onerenidental building 


which is his own for ‘the purpose of the 
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business which he is carrying on or which 
the landlord Dona fide proposes to coma 
mence,” 


' Both the Rent Controller and- the 
Iearned Subordinate Judge concurrently, 
found ‘that ‘the respondent requires the; 
building bona fide for: the: purposes of 

on’ his own business in it.’ The 
Rent Controller also found that:the build- 
ing in which me respondent is at present, 
carrying on his business is a residential 
building’ in a residential locality. - But in 


the appeal the learned Subordinate Judge: . ` 


came to a contrary conclusion and found 
that the building in which ‘the respond~- 
ent is‘at present carrying-on his busis 
ness is also’ a- non-residential building. 
But still the learned Subordinate’ Judge. 
confirmed the eviction” order passed by, 
thé Rent Controler following the Bench 
decision ` of © ae Court in Balaiah y., . 
Lachalah; ` ‘1965 “Andh Pra’ 435 by, 

coming to anne conclusion that the build- 
ing in: question is more suitable for car- 
rying on the sugar candy business of the 
respondent and it is necessary for him 
to increase and expand his business and 
with.a-.view to expand his business only 
E respondan has; purr Hased. the build-~ 


E SS Pa 


ya plain eda of Section 10 


-(8) a a fe the:Act it appears that a 


dlord can require a non-residential 
building by evicting a tenant: only if he 
is not already occupying a.non-residential 
building in the same city, town.or village. 
But nonetheless it was held-in the above 
Bench decision that:even in such cases 

a. landlord can  ask.for eviction under 
pertain’ circumstances, “The learned Judges 
observed that:—. - 

“the Act- does not distegéra the legia 
timate -and -valid requirements of the 
landlord. That is why in- several pro~ 
visions of the Act the tenants’ and land=. 
lords’ rights “and -liabilities are’ attempted 
to be balanced. It-is evident from: Sec 
tion. 10 (3) (c) that-a‘landlord can claim 
a portion of.the -same building given on 
rent whatever maybe. the nature. of his 
requirement, namely residential -or non= 
residential subject of course, to the satis- 
faction of other requirements of that 
provision, When a landlord can thus get 
a tenant evicted under Sec,--10 (3). (c) in 

manner, we fail to see why the land- 
lord in an earlier clause would have been 
given -altogether a different and diame~ 
tritally opposite treatment. It is, there~ 
fore. impossible to construe Section 10 
(3) (a): (ii) to mean that''the landlord 
cannot in any case evict a tenant from 
another of his non-residential building. if 
he ‘is in occupation of a non-residential 
building in same city“elther for his busi< 
ness which he ig on or for a 
new business,” . be S 
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Having said that, the learned Judges 
have held that:-— 

“We, are, therefore, of the - clear 
opinion that what the said provision 
means is this; when a landlord, who is 
in occupation of a non-residential build- 
ing in a city, town or village requires an- 
other non-residential building of his own 
in the same city, town or village as the 
case may be, from his tenant for the pur- 
pose of the business which he is carrying 
on—which can mean shifting or expan- 
sion of the business which he is carrying 
on or for commencing a new business~ 
can successfully claim eviction of his ten- 
ant if he is able to satisfy the Rent Còn- 
troller that the non-residential building 
which he is occupying is not sufficient or 
suitable for the purpose of expansion of 
his business or for the purpose to com- 
mence, or that the shifting of his busi- 
ness has, in the circumstances of the case 
become inevitable. It would be open to 
him to prove that the non-residential 
building which he is occupying is not ex- 
clusively his own or that he is not en- 
titled to its exclusive possession. Any 
one of the abovementioned | cases falls, 
in our view, within the ambit of Sec- 
tion 10 (8) (a) (iii).” 


6. In support of his case the land- 
lord examined himself as P, W, 1. He 
has stated in his evidente that at pre- 
sent he is carrying on bis business in 
the same building in which he is also 
residing. There are only residential 
houses in that locality. It is not a busi- 
ness centre, and that the present build- 
ing which he is occupying is at a dis- 
tance of 200 yards from the business 
centre, There are now 15 or 16 sugar 
candy shops in the main bazar and his 
business fell down. Therefore he pur- 
chased the suit building for a sum of 
Rs, 15,000/- for the purpose of carrying 
on his business there. In support of the 
case of the petitioner, besides his giving 
evidence as R, W. 2, he has also examin- 
ed one more witness as R, W. 1. Both 
of them have stated that after the res- 
pondent purchased the suit building he 
demanded more rent from the petitioner 
at the rate of Rs, 250/- and when the 
petitioner did not agree to pay rent at 
that rate the respondent filed the evic- 
tion petition. fact spoken to by 
R. Ws. 1 and 2 was not accepted by both 
the Rent Controller and the learned Sub- 
ordinate Judge on the ground that this 
demand of rent at the rate of Rs, 250/- 
said to have been made by the respond- 
ent has not been stated in the counter 
filed by the petitioner. On the evidence 
adduced in the case, both the Rent Con- 
troller and the learned Subordinate 
Judge concurrently. found that the re- 
quirement of the building by the res- 
pondent is bona fide and he purchased 
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the building for a sum of Rs, 15,000/~ 
for the purpose of carrying on his sugar 
candy business there, it being a nears 
centre and more suitable for carrying tha 
business; I do not see any reason to fad 
that that conclusion come to by both 
the courts is in any way wrong. 


7. As regards the nature of the 
building which the respondent is at pre- 
sent occupying; while the Rent Controller 
came to the conclusion that it is a resi- 
dential building. the learned Subordinate 
Judge reversing that finding found that 
it is a non-residential building. Whether 
that building is a residential or non-resi- 
dential building does not matter very 
much now as even though it is a non- 
residential building, still having regard 
to the circumstances of this case, the res- 
pondent is entitled to get the possession 
of the building in question after evicting 
the tenant. It appears that in the same 
building the respondent let out a por- 
tion for the purpose of a godown. How- 
ever, the Rent Controller found that the 
portion was let out only for the pur- 
pose of a godown and not to carry on 
any trade and that the building which 
the respondent is now occupying is more 
eat as a residential building and not 
for the purpose of carrying on business 
and accordingly he came to the conclu- 
sion that it is not a non-residential build- 
ing. 

The learned . subordinate Judge has 
stated in his judgment that after the 
close of the arguments in the appeal, he 
deputed an Amin to visit the locality and 
report to him. The Amin reported that 
in the building where the respondent is 
carrying on his business at present there 
is no residence put up and therefore it 
should be taken that the building where 
the respondent is carrying on his busi- 
ness at present is a non-residential build- 
ing and not partly residential and partly 
non-residential, I do not think that the 
learned Subordinate Judge is justified in 
basing his conclusion on the report of 
the Amin without giving an opportunity 
to the parties to make their representa- 
tions about the report submitted by the 

I think that conclusion arrived 
at by the learned Subordinate Judge 
same on the report of the 
Amin cannot stand. Therefore; it should 
be taken as found by the Rent ‘Controller 
that the building in question is a resi- 
dential building and not a non-residential 
building. In which case, the respondent 
is entitled to the possession of the build- 
ing whatever view may be taken with 
regard to the interpretation to be put on 
Section 10 (3) (a) (iii) of the Act. 


8 Sri L A. Naidu, learned coun- 
sel for the petitioner has argued that 


126 A, P: 


with regard to the interpretation of the 
provision contained in S. 10 (3) (a) (iii) 
two earlier single Judge decisions of this 
court in Chowdary Bakkara Hussein 
Saheb v, Mouli Saheb, 1956 Andh LT 370, 
V. Veerabhadrulu v. Kancherla Rama Rao, 
1958 Andh LT 728 took a different view 
` from the one expressed in AIR 1965 Andh 
Pra 435 (Supra) .and. those two single 
Judge decisions were not brought to the 
notice ofthe learned Judges who decided 
the case AIR 1965 Andh Pra’ 435 (supra) 
and if these two single Judge decisions 


were to be brought to their notice, it is- 


quite possible that’ they would have 
agreed with the view taken in those cases 
and therefore, according to the learned 
counsel, it may be the matter requires 
further consideration by ‘a Bench or if 
necessary by a Full Bench. In the .two 
single Judge decisions the learned Judges 
were considering Section 7 (3) {a). (iii) 
of the Madras Building (Lease and Rent 
Control) Act of 1949 which is a similar 
th ges present Section 10 (3) (a) an ‘of 
e 


-In 1956 Andh LT 370, Umamahe- 
swaram, J. took the view that if a land- 
lord desires to get possession of a non- 
residential building, he must not be oc- 
cupying any other non-residential build- 

. Similarly, Seshachalapathi, J., who 
decided the case, 1958 Andh-LT 728 was 
of the same view. He said that a land- 
lord may apply to- the ‘Rent ‘Controller 
for an order directing the tenant to- put 
him in’ possession of a non-residen 


building only if he is not occupying for 


the purpose of his business a non-resid- 
ential building in the ‘city, town: or 
village concerned which is his own!’ -He 
said it is not open to the landlord to pick 
and choose from among the non-residen- 
tial building which he owns. he is 
found to be in possession ‘of another non- 
residential building, he cannot apply for 
eviction of the tenant and the court 
would have no jurisdiction to order stich 
eviction. In the decision AIR 1965 Andh 
Pra’ 435 (supra) the learned Judges have 
carefully. considered the entire matter 
from all aspects and came to the con- 
clusion that having regard to the scheme 
of the Act it would not have been the 
intention of the Legislature that-a-land- 
lord under no circ ces can require 
a- non-residential building -of his own if 
he-is already- oceupyiag i a non-residential 
building of his own, in the same city, 
town or village. With great respect- to 
the learned Judges, in’ my opinion, that 
is the. correct view to be taken in inter- 
preting the provision contained in Sec- 
tion 10 (3) (a). (iii) of the Act. 


9. The result is there are no 
merits in this Civil Revision Petition and 


[Prs. 1-2] Waheeduddin v. M. Begum (Lakshmalah J.) 


ALB 


accordingly it is dismissed with costs. The 
petitioner is granted two months time to 
building, 


vacate the 
Revision dismissed, 


wm x? 
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. (V 59 C 26) 
: LAKSHMAIAH, - J. i 
Wàheeduddin; Pétitioner . Vv. Moh- 
mooda, Begum and others, Respondents, 
Civil Revn. Petn. No. 825 of 0, 
D/- 4-8-1971, to, revise order of. Sub, 
Nizamabad, -D/- 10-3-1970, 


Civil P, C. (1908), Q. 20, R. i2 — 


Mesne profits — Ascertainment of. 

Non=conferral of right to mesne pros 
fits by preliminary decree divësts Court 
of power to direct enquiry for ascer- 
taining. mesne profits, `.. (Para 3) 

B.V: Subbarayudu, for Petitioner. 

ORDER:— This revision under Sec- 
tion 115, Civil- P. C. by the 1st-defendant 
is directed against the order and decree 
dated March’ 10, 1970 passed by. the Sub- 
ordinate Judge, Nizamabad ia L A.. No, 
100 of -1969 in O. S. No. 20 of, 1964, 


2. The A Civil Revision arises 
from out of a petition filed under O, 20, 
R: 12. Civil P. C. read: with Sėction 151, 
Civil P. C, to make’ an enquiry into. the 
mesne profits of the ‘suit lands and pay 
the same to the plaintiff as per the direc- 
tions of the High Court dated August 16, 
1966. In the affidavit: filed in support of 
the petition, the plaintiff stated that the 


- preliminary decree pertaining to the suit 


lands was passed and‘ confirmed by the 
High Court. While passing the stay’ order 

in C. M. P. Nos. 2708: and 6353 of 1966, 

the High Court directed that an’ enquiry 
should be made into the mesne profits 
payable by -the defendants to the plain- 
tiff, The respondents were also directed 
to deposit half- of the mesne profits | so . 
ascertained and-to' furnish security re- 
garding the other half of the profits arid 
the plaintiff was permitted to withdraw 
the same as to furnishing security. The 
defendants resisted that petition on the 
ground that there is nothing in the judg- 
ment of the High Court to say that the 
plaintiff is entitled to mesne profits. In 
the preliminary decree also, ‘there was 
no mention of any mesne profits being 
required to be paid by the defendants to 
Plaintiff. Therefore: there cannot be any 
enquiry about the mesne . profits. The 
question that was posed for being decid- 
ed by the court below. under those cir- 
cumstances, was. whether an enquiry 
should be made into the mesne profits, 
if so. whether the petitioners are entitled 


‘to get the same froni the defendants, ° 
AP/BP/A471/72/GKC i as 


1972 C. R. Rao v. Registrar, 


3. It was stated in the memo of 
grounds filed by the petitioner that there 
was no relief asked for by the plaintif 
for mesne profits before the court below 
and the order passed by the court below 
directing the appointment, of a commis- 
sioner is an order passed in I, A. intend- 
ing to govern the situation till the dis- 
posal of the appeal. I am satisfled that 
where the preliminary decree does not 
provide for the grant of mesne profits 
elther when no claim towards mesne pro- 
fits was made or when made if it was 
rejected, the plaintiff will not be en- 
titled for mesne profits. If-he is not en- 
titled, he cannot file an application re- 
questing the court below to appoint a 
commissioner for the purpose of ascer- 
taining mesne profits, When the preli- 
minary decree does not confer a right 
upon the plaintiff with respect to mesne 
profits, the direction contained in the 
order passed by the High Court pending 
disposal of the matter before the High 
Court must be construed as intended 
jmerely to govern the situation till the 
disposal of the appeal. That may not 
clothe the petitioner with any right. The 
source of conferral of any right to the 
plaintiff is the preliminary decree, Under 
these circumstances, I am satisfied that 
the court below erred in holding that 
the enquiry has to be held as regards 
the mesne profits. f 

The revision petition is therefore 
allowed but in the circumstances without 
costs, : 


Petition allowed. 





AIR 1972 ANDHRA PRADESH 127 
59 C 27) 


K. V. L. NARASIMHAM, C. J, AND 
PARATHASARTHI, J. 

Chinni Ramakrishna Rao, Appellant 
v. Registrar Andbra University, Waltair 
and others, Respondents. 

Writ Appeal No. 98 of 1971, D/- 21-6- 
1971, from: judgment of High Court in 
W. P, No. 141 of 1971, D/- 19-3-1971. 

- (A) Natural Justice — Disciplinary 
action against examinee for malpractice in 
examination — Requirement of rules of 
natural justice — Compliance with. 

The requirement of adherence to 
rules of natural justice is coupled with 
the caution that it is unreasonable to 
import into the realm of these enquiries 
by academic bodies the strict techniques 
and rules of procedure of criminal trials. 
The criterion to be applied by Coutts in 
case of this description is whether the 
cardinal of essential requirements of 
natural justice have not been met by the 
procedure adopted in the particular case. 


LO/BP/G350/71/SSG 
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The result of this inquiry depends to 4 
great extent on the facts and circum- 
stances of the case in point, the constitu- 
tion of-the tribunal and the rules under 
which it functions. When on his own 
unqualified admission the student con- 
cerned is guilty of malpractice indulged 
in by him in spite of warning in an Uni- 
versity examination and the University 
cancels his result and debars him from 
appearing in such examination for two 
years there is no breach of the rule of 
natural justice. Domestic Tribunals in- 
cluding academic bodies are not bound by 
the same rules as Courts trying criminal 
cases in regard to admissions, 
(Paras 7. 11, 13) 
(B) Constitution of India, Art. 226 — 
Jurisdiction of High Court to interfere 
with discretion of educational authority 
in disciplinary action against examinee. 
Where there is a reasonable and bona 
fide exercise of discretion by the educa- 
tional authority in a disciplinary action 
against an examinee for malpractice in 
university examination, Courts will not 
subject the decision of the domestic tri- 
bunal to a scrutiny characteristic of an 
appellate Court. The decision will be set 
aside only if marred by bad faith or is 
manifestly arbitrary or capricious. The 
exercise of discretion will be corrected 
also in cases where the decision taken is 
supported by no evidence at all, 
(Para 16) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 198 (V 56)= 
(1969) 1 SCR 317, Suresh Koshy 
Gearge v. University of Kerala 
(1969) ATR 1969 Madh Pra 234 
(V 56) 1969 Jab LJ 392, 
Surendra Kumar Patel v. Uni- 
versity of Jabalpur 
(1969) AIR 1969 Punj 144 (V 56), 
Anand Kumar v, Punjab Univer- 


14 


19 


sity i 
(1966) AIR 1966 SC 875 (V 53)= 
. (1963) 3 SCR 767, Board of High 
School and Intermediate Educa- 
tion U. P. v. Bagleshwar Prasad 
10, 
(1962) ATR 1962 SC 1110 (V 49)= 
(1962) Supp 3- SCR 36, Board of 
High School and Intermediate 
Education U. P, Allahabad v. 
Ghanshyam Das Gupta - . 
moa AIR 1! 1952 Cal 594 (V 39)= 
6 Cal WN 278, Dipa Pal vy, Uni- : 
olea of Calcutta 17. 19 
(1949) 1949-1 All ER 109 = 65 TLR 
225, Russel v. Duke of Norfolk 14 


K. Venkata Ramayya. for Appellant; 


" G. Venkataswara Rao (for No, 1) and 3rd 


Govt. Pleader (for No. 2)., for Respond- 
ents. 


PARTHASARTHI, J.:— This is an 
appeal from the decision of our learned 
brother Sambasivarao, J. in Writ Peti- 


128 A. P. [Prs. 1-10]. C. R. Rao v. Registrar, Andhra University, © ALE ` 
-* tion No. 141 of 1971.. The Appellant was 


” 


one ‘of the candidates at an examination 
held by the Andhra University for. the 


- students who completed the Second year 


of B.Com.. degree course. On 17th April 


“1970 when the appellant was answering 


the-question paper in. English: poetry, the 
Assistant Superintendent searched his 


. pockets and found a piece of paper on 
-. which was written matter relevant to the 


anion of the examination. 
On. being questioned, the ap- 
pellent admitted the mal-practice and 


"addressed a letter to the Chief Superin- 


tendent. .In that letter he.: confessed to 
having brought a piece of paper relating 
to English poetry examination, in spite of - 
warnings given by the Assistant Superin- 
tendent at the outset. He also accepted 
the fact .that the paper was in.his pocket 
and was picked by the Superintendent on 


' `a gearch:. made by him. He further 


prayed for the condonation of the mal- 
practice and coupled it with the assurance 
that in future he would not be guilty of 


mis-behaviour, 


3. This letter was forwarded to 


.the University. authorities along with the 


report of the.:Chief Superintendent and 
invigilators. The piece of paper found in 
the pocket of. the petitioner was also 
transmitted to the University. There- 
after, the University decided to cancel the 
result of the appellant and to debar him 
from appearing from any examination of 
the University for a period of two years. 
The appellant’s request for a reconsidera~ 


-tiori of the decision by the University 


brought forth a negative result. He then - 


‘moved this Court for issue of a writ to 


call for the proceedings and to quash the 


order of the University. 


4, The writ petition was heard by 
Sambasiva Rao, J., who dismissed it 


- holding inter ala that the proceedings 


of the Andhra University Syndicate are 


` mot vitiated by any violation of the prin- 


ciples of natural justice and the Instruc- 
tions given for conducting the examina- 


Hon, - 

5. In this appeal, the contentions. 
urged before our learned brother are re- 
peated by the Counsel for the appellant. 

6. It is strenuously contended that 


the determination of the question by the 


University breaks the rules of natural 
justice and that the Syndicate of the 

niversity ought to have adopted the 
standards of proof of guilt applicable to - 
criminal trials. In any case, it is urged 
an opportunity ought to have been ac- 


corded to the appellant to urge his de- 


fence either in refutation or extenuation 
of the alleged malpractice. 

7. The Rule acted upon in crl- 
minal trials is that-a confession even if 
satisfactorily proved, need not necessarily 
be true, Not only may it be made to shield 


my 


another, but it even, it seems, be made - 


for no better reason than to put an end 
to police questioning. Confessions may- 
also be induced by suggestions or threats. 
The proof of guilt in criminal. cases eli- 
minates unreliable confessions. We can- 
not accept as sound the view commended 
by counsel that (domestic tribunals in- 


cluding academic bodies are bound by thej . 


same rules as Courts trying criminal cases 
in regard to confessions). There is no 
authority as cited by him which suppo 
his submission. On the contrary Gajendra- 
gadkar, J., (as he then was) said in Board 
of High School and Intermediate Educa- 
tion U, P. v. Bagleshwàr Prasad, AIR 1966 
Sc 875, that, 

“it would not be reasonable to im- 
port into these enquiries all considera- 
tions which govern criminal trials in ordi~ 
nary Courts of law.” > 

8. The next aspect is whether the 
University authorities were bound in the 
circumstances of the. case and in con- 
formity with standards of natural justice, 
to give an oral hearing. to the appellants 
before taking disciplinary action. The 


facts already narrated by us show that 


a piece of paper’ was found in the pocket 
of the appellant and that it contained 
matter which .related to the . subject. 
‘English Poetry’. He was then: “writing 
out his answers to the questions set in 
the examination on the subject. These 
facts are beyond question as they are 
‘borne out by the admission: of the ap- 
pellant in the letter addressed by him 
when . the mal-practice was detected. 
There is an unqualified admission of the 
appellant that he was guilty of a mal- 
practice and he prayed for the condona- 
tion of his lapse or misbehaviour. He 
does not leny- his authorship of the 
letter. Nor does he deny , that it was 
written by him with an awareness of 
what he was admitting arid of its con- 
sequences, 

9. Our Teana brother pointed 
out that there was. a clear.breach of the 
rules and.that contrary to the warnings - 
administered by the invigilators, the ap- 
pellant took with him to the- examination 
hall a piece of paper containing written 


- matter relevant to the subject ‘of the 


question paper he. was then answering. 
We agree with Sambasivarao, dJ., in his 
dictum that, “it is immaterial whether 
the matter contained on the slip.of paper 
was particularly useful in answering the 
questions” that were set in the paper, 
10. The-test.is whether in all the 
circumstances of the case, there was in- 


‘cumbent on the domestic tribunal a fur- 


ther obligation of granting a -personal 
hearing or another opportunity of mak- 
ing a representation. Counsel placed re- 
lance on the observation in AIR apep PG 


875 to this effect:— 


1972 . 


- "Enquiries field by domestic Tribu- 
nals in such cases must, no doubt, be fair 
. and students against whom charges are 
: framed must be given adequate oppor- 
tunities-to defend themselves and in hold- 
ing such enquiries, the Tribunals must 
$ scrupulously follow rules of natural jus- 
dice.” 

1i. The requirement of adherence 
to rules of natural justice is coupled with 
the caution that it is unreasonable to 
import into the realm of these enquiries 
by academic bodies the strict techniques 
and rules of procedure of criminal trials. 


12. We have here an instance 
where the malpractice is admitted in writ- 
ing by the candidate for the: examina- 
tion. There is, besides, the report of the 
Superintendent. It was on the strength 
of these data that the University adjudg- 
ed the culpability of the appellant and in- 
flicted the penalty. We share the opinion 
of our learned brother that one can see 
no need or occasion for any further en- 
quiry. We also accept his conclusion that 
there was no need for according a fresh 
opportunity to the appellant to state his 
case. He had his say, and had it when 
the incident occurred; and there was an 
undoubted probability of a straight and 
untutored account being given. What is 
of the utmost importance is that neither 
the truth of what he stated in his letter 
nor that he acted of his own free will, 
aa in controversy even in this proceed- 


13. The criterion to be applied by 
Courts in case of this description is whe- 
ther the cardinal of essential require- 
ments of natural justice have not been 
met by the procedure adopted in the 
particular case. The result of this in- 
quiry depends to a great extent on the 
facts and circumstances of the case in 
point, the constitution of the tribunal 
and the rules under which it functions. 
No rule has been brought to our notice 
which imposes the obligation of granting 
a further opportunity even if the ex- 


aminee has accepted his mal-practice at, 


the examination. The tribunal that decid- 
ed the question is an academic body con- 
gisting of persons of standing integrity, 
experience and an insight into the pro- 
blems of academic bodies. The circum- 
stances establish that on his own unquali- 
fied admission the appellant was guilty of 
a mal-practice, indulged in by him in 
spite of warnings. (We are consequently 
of opinion that) there is no breach of the 
standards of natural justice and the ap- 
pellant had a u e and reasonable oppor- 
tunity of stating his case, 


14, The recent decision Suresh 
Koshy George v. University of Kerala, 
(ATR 1969 SC 198) reaffirms the principle 
laid down in Russel v, Duke of Norfolk, 
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C. R. Rao v. Registrar, Andhra University [Prs. 10-18] 


A; P. 129. ` 
(1949) 1. AD ER 109, at p` -118 that- there, 
is no formula of universal application. to™ 
every kind of domestic tribunal.: “What-° 
ever standard is adopted, .one essential is 
that the person concerned should have a. 
‘reasonable opportunity of. presenting. his- 
ease.” Judged by ‘this criterion,-the con- 
clusion reached by Sambasivarao,:J., must - 
be upheld viz, that in the instant. case - 
there is no lack of opportunity of-present- 
ing his case by the appellant. The core 
of the problem is that the person or, the - 
body deciding the question must act with- 
out bias and must give adequate oppor- ie 
tunity of presenting his case to the party 
concerned. The decision must be come 
to in the spirit and with the sense of 
responsibility of a tribunal whose. duty 
it is to mete out justice. We have no 
doubt that the University authorities acti. . 
ed conformably with the above mention- 
ed rule. 

15. It is apt to recall the dicta in 
AIR 1966 SC 875 at p. 878, said His Lord- 
ship Gajendragadkar, 

“This problem which “educational in- 
stitutions have to face from time to time» 
is a serious problem and unless there is 
justification to do so, Courts should be 
slow to interfere with the decisions of 
domestic tribunals appdinted by educa- 


“tional bodies like the Universities.” 


16. Where there is a reasonable 
and bona fide exercise of discretion by 
the educational authority, Courts will not 
subject the decision of the domestic tri- -_ 
bunal to a scrutiny characteristic of an 
appellate Court. The decision will be set. 
aside if marred by bad faith or is mani- 
festly arbitrary or capricious. The ex- 
ercise of discretion will be corrected also 
in cases where the decision taken’ is sup- 
ported by no evidence at:all. The ‘pre- 
sent case suffers from no such infirmity. - 

17. It ig unnecessary to refer In 
detail to other precedents. We shall men- ~ 
tion in brief a few cases where the courts 
emphasized that the decision of the mal- 
practice in the examination hall ordi- 
narily rules out the need for any further 
enquiry. Mention may be made of Dipa 
Pal v. University of Calcutta, AIR 1952 
Cal 594 where Bose, J.. observed:—. 

“In caseg where breaches of disci- 
pline are detected by the invigilators or 
other officers present in the examination 
hall. and candidates concerned are ex- 
pelled from the hall or are otherwise 
dealt with, question of any enquiry or 
investigation upon notice to the candidates 


may not 

. 18-19 Although in a different 
context this decision received the ap- 
probation of the Supreme Court in 


Board of High School and Intermediate 


Education U, P. Allahabad v. Ghan- 
shyam Das Gupta, (1962) Supp 3 SCR 
36 = (AIR 1962 SC 1110), Anand 
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Kumar v. Punjab University. AIR 
‘1969 Punj 144 1s another case 
where the Court laid , stress on the 


fact that the student was “caught red 
handéd with written chits” and they con- 
- tained matter relevant to the subject of 
the examination. The Committee ex- 
. amined the ~ material consisting of the 
. chits, the explanation of the student and 
the report of the Superintendent. No 
doubt, in that case there was a personal 
hearing. and the record of the personal 
hearing ‘was also taken into account, But 
the point to be noted is that the record 
of the incident when it occurred was 
deemed to be very material In Surendra 
Kumar Patel v. University of Jabalpur, 
AIR 1969 Madh Pra 234 a Division Bench 
of the Madhya Pradesh High Court 
followed the decision in AIR 1952 Cal 
594. The learned Judges observed that 
where breaches of discipline are detected 
by invigilators in the examination hall 
itself the question of enquiry may not 
arise, 
20. Our conclusion is that the ap- 
“pellant having admitted the relevant facts 
on which the decision was and could be 
taken there is no need for any further 
enquiry and there is no breach of the 
rules of natural justice. 


21. The result is, the appeal fails 
and is dismissed. But we make no order 
as to costs having regard to the fact that 
the appellant had to go through a con- 
siderable suffering and crisis in his life. 

Appeal dismissed, 
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KRISHNARAO, J. 


Sri Raja Bommadevara ‘Venkata 


+t Narasimharaoc Naidu Bahadur Garu and 


others, Appellants v. State of Andhra 
aa represented by District Collec- 

r, Krishna, Chilakalapudi, Masulipatnam 
D M. C. and another, Respondents. 


Appeal No. 136 of 1969, D/- 1-3-1971 
against decree of Sub. J.. Vijayawada in 
O. S. No. 96 of 1966. 

(A) Civil P. C., S. 80 — Mere in- 
artistic drafting of notice if can defeat 
plaintiff’s claim against Government, 


Mere fact that a notice under S. 80 
is inartistically and ‘carelessly drafted, 
that by itself should not defeat the plain- 
tiffs claim against Government when all 

` the necessary information is contained in 
the notice and there is no vital difference 
between the notice and the plaint. Sug- 
gestion for deleting the provision made. 
Case law discussed. (Paras 4, 2) 


AP/BP/A461/72/SSG 


[Prs, 1-2] B. V. Narasimharao v. State (Krishnarao J)e 


ALE 
Cases Referred: Chronological - Paras 


(1969) ATR 1969 SC 1256 (V 56)= 
(1969) 3 a 955, B. R. Sinha 


v, State of M P. 3 
(1965) AIR 1965 SC 11 (V 52)= : 
(1964) 4 SCR 945, State of” 
Andhra Pradesh v. G, V. Surya- . 
narayana 3 


(1958) AIR 1958 SC 274 (V 45)= 
1958 SCR 781, Dhian Singh v. 
Union of India 3 


T. Ananta Babu and I Venkatanara~ 
yana, for Appellants; Government Pleader 
on behalf of the Ist Respondent and C 
Padmanabha Reddi, for 2nd Respondent. 


JUDGMENT:— This appeal is filed 
by the plaintiffs against a judgment of the 
learned Subordinate Judge at Vijayawada 
dismissing the suit O. S. 96 of 1966. The 
suit was for a permanent injunction res- 
training the first defendant, the State of 
Andhra Pradesh and its Subordinates 
from interfering in any manner with the 
peaceful possession of the plaintiffs or 
their tenants. The learned Subordinate 
Judge found on issue No. 12 that the 
statutory notice under Section 80 of the 
Code of Civil Procedure is defective and 
dismissed the suit on that sole ground 
without recording findings on the other 
issues. The plaintiffs filed the above ap- 
peal against the said, judgment. 


2. The only point that arises for 
consideration in this appeal is whether 
the notice issued by the plaintiffs under 
Section 80, Civil P. C., is-bad. Prior to 
the suit, the plaintiffs issued a notice Ex. 
Al dated 17-4-1964 to the District Col- 
lector. Machilipatnam representing the 
State of Andhra Pradesh. The substance 
of the notice is that a Lanka called 
Zillella Dibba Padmara Pachika origi- 
nally belonged to the estate of the plain- 
tiffs. Due to alluvial action of the river 
Krishna, tbere was an accretion to the 
lanka which grew in its size from nearly 
37 acres to 300 acres. The plaintiffs are 
entitled to the entire area of the lanka. 
The said lankas were held to be their 
private lands by the High Court. The 
plaintiffs have been in possession by leas- 
ing out the same to tenants. e 80 
the officials of the Government began to 
interfere with the plaintiffs’ enjoyment 
by putting up to sale about 100 acres in | 
R, S. No. 445 which is in the possession 
of the plaintiffs tenants. The. entire 
i tee Comprised Ja i S. Nos. 442 and 


The plaintiffs therefore called upon 
the Government to withdraw all their 
claims in the lanka In R. S. Nos, 442 and 
445 in North Valluru Village limits and 
deliver possession of about 100 acres 
which are leased out to ‘the Yadava 
Sangham by the Government and also 
claimed profits for three years. The 
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Plaintiffs accordingly stated that they 
desired to sue for a declaration and for 
recovery of possession and profits. The 
cause of action for the suit has also been 
stated by giving certain dates on which 
the Revenue Divisional Officer, Viyaya- 
wada put up portions of the lanka for 
auction. But in the suit the plaintiffs 
asked only for ‘the relief of permanent 
injunction restraining the Government or 
its subordinates from interfering in any 
manner with the plaintiffs’ or their ten- 
ants’ peaceful possession of the lands. 
The plaint also refers to the fact that the 
entire lanka is covered by R. S. Nos. 442 
and 445. The action of the Government 
in attempting to auction portions of the 
lanka Jand as set out in the notice is also 
relied upon as the cause of action in the 
plaint. The court below held that in 
view of the discrepancies in the notice 
and the plaint regarding survey numbers 
and the relief, the requirements of Sec- 
tion 80 have not been satisfied. 

According to the learned Subordinate 
Judge. the relief claimed in the suit was 
only for a permanent injunction while a 
relief for possession was claimed in the 
notice. The notice as well as the plaint 
refer to both the survey numbers as 
covering the entire area of 300 acres of 
the lanka land. The question is whether 
under these circumstances, the suit is 
Hable to be thrown out on the ground 
that there is a variation between the 
statutory notice under Section 80, Civil 
P. C. is not based upon any Crown pre- 
rogative but the reason is that the Gov- 
ernment would be reasonable in settling 
the claim out of court without the neces- 
sity of the aggrieved party going to a 
court of law. But unfortunately the 
practice has grown up on the part of the 
Government not even to consider the 
notice but merely to issue a reply in a 
standard form that “the threatened suit 
ls awaited.” As a matter of practice, 
the provisions as to notice are being 
relied upon by the Government as a 
weapon of technicality to stifle a suit on 
the ground that some requirement or the 
other of Section 80, Civil P. C. has not 
been complied with. As I have already 
pointed out, this is certainly not the ob- 
fect of the legislature when Section 80, 
Civil P. C. was enacted. It is therefore 
high time that such a provision is delet- 
ed from the statute book. 


3. As pointed out by the Supreme 
Court in Dhian Singh v. Union of India. 
(AIR 1958 SC 274) “though the terms of 
Section 80 are to be strictly complied 
with, it does not mean that the terms 
of the notice should be scrutinized in a 
pedantic manner or in a manner comple- 
tely divorced from common sense. A 
little common sense must be imported in 
the notices under Section 80.” In State 


B. V. Narasimharao v. State (Krishnarao J} 


[Prs 2-4] A. P. 131 - 


of Andhra Pradesh v. G. V. Surya- 
narayana, (AIR 1965 SC 11) it was held 
by the Supreme Court that “if on a rea- 
sonable reading but not so as to make 
undue assumptions the plaintiff is shown 
to have given the information which the 
statute requires him to give, any inci- 
dental defects or errors may be ignored.” 
In the latest case in B. R. Sinha v. State 
of M. P., (ATR 1969 SC 1256) where a 
notice was issued by A, the suit filed by 
A and his grandsons is held to be per- 
fectly valid. The scope of Section 80 has 
been explained by the Supreme Court 
as follows:— 

“But the notice (under Section 80, 
Civil P. C.) must be reasonably construed. 
Any unimportant error or defect cannot 
be permitted to be treated as an excuse 
for defeating a just claim. In consider- 
ing whether the provisions of the statute 
are complied with, the court must take 


Into account the following matters in 


each case (1) whether the name. descrip- 
tion and residence of the plaintiff are 
given so as to enable the authorities to 
identify the person serving the notice;; 
(2) whether the cause of action and the 
relief which the plaintiff claims are set 
out with sufficient particularity. (3) whe- 
ther a notice in writing has been deliver- 
ed to or left at the office of the appro- 
priate authority mentioned in the sec- 
tion; and (4) whether the suit is institut- 
ed after the expiration of two months 
next after notice has been served, and the 
plaint contains a statement that such a 
notice has been so delivered or left.” 

4, Applying the above tests to the 
instant case, I find that there is no varia- 
tion in the substance of the claim be- 
tween the notice and the plaint. The 
notice and the plaint contain allegations 
to the effect that the plaintiffs were in 
possession of the entire area through 
their tenants and hence wanted the relief - 
of permanent injunction in the suit. These 
allegations are also contained in the 
notice but it was specifically pointed out 
therein that with respect to a small area 
of 100 acres certain proceedings by way 
of auction were taken up by the Revenue 
Divisional Officer> and that the Govern- 
ment has to withdraw these proceedings, 
There is no mention in the registered 
notice that the plaintiffs were out of pos- 
session with respect to any part of the 


The relief of possession contained in 


the notice appears to have been inartis- 


tically drafted. There is however no 
doubt that the plaint and the notice 
should have been drafted in a more care- 
ful manner and that is not the reason 
why the plaintiffs should suffer. All the 
necessary information is contained in the 
registered notice and there is every op- 
portunity for the Government -to consider, 


_ 132 A, P. [Prs, 1-2] A. Venkateshwarlu v. M, M, Mosque (Krishnarao J.)- 


the claim of the plaintif. I am there- 
fore satisfled that there is no such vital 
difference between the notice and the 
ee which entails the dismissal of the 


a As the court below has not re- 
corded findings on the other issues which 
it ought to have done, the suit is re- 

‘manded to the court below for disposal 
of all the other issues. I therefore set 
aside the judgment of the lower court 
and allow this appeal with costs against 
na Government. The court-fee paid on 

this appeal will be refunded to. the ap- 


pellant. 
Appeal allowed. 





- AIR 1972 ANDHRA PRADESH 1322 
(V 59 C 29) 
KRISHNARAO, J. E 


Angati Venkateshwarlu alias Ap- 
palakonda alias . Konda, Appellant v. 


“Management, Respondent. 


Appeal No. 257 of 1969, D/- 16-2- 
1971, against decree of Sub-J., Visakha- 
patnam in O, S. No. 65 of 1963, D/- 8-4- 


(A) Limitation Act (1963), Arts. 64 
and 65 — Prescription of title by ad- 
verse possession — Proof of mere pos- 
session not enough, 


It is one of the fundamental require- 
ments of prescription of title by adverse 
possession that the adverse possessor 
should assert a title in himself openly 
and in derogation of the title of the true 
owner for a continuous period of twelve 

* years: i (Para 2) 

(B) Civil P. (1908), Section 11 — 
- Res judicata — Gee not necessary 
to dispose of prior suit cannot operate 
as res judicata in subsequent suit — Ad- 
missibility of judgment in aa — 
(X-Ref.:— Evidence Act (1872), S. 40). 


Thus where a prior suit’ filed by A 
against B and C for-a declaration of 
her title to certain property was dis- 
missed on finding that she had failed to 
prove her title a finding in that suit that 
it was C and not B who is entitled to 
the property will not operate as res 
judicata in a suit subsequently filed by 
B since it was not necessary in that 


suit to decide the conflict between B: 
relief 


and C in order to give to A. 


(Para 4) 


Even though the Judgment does not 
operate as res judicata it can be taken 
into consideration as a relevant piece 
et es ned ee ee ae S 
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A.LE 
of evidence, as an instance where. the ` 
title of B was negatived. (Para 5) ` 
Cases Referred: Chronological Paras 
(4931) AIR 1931 PC 114 (V 18) =. 

ILR 53 All 103, Munnibibi v. 

Triloknath 

T. H. B, Chalapathi and S, Rama- 

chandra Rao, for Appellant; P. Kodan- 
daramayya, for Respondent. 


JUDGMENT :— This appeal is filed 
by the plaintiff against a decree passed 
learned Subordinate 


Visakha 

No. 65 of 1963. The suit was for a 
declaration of plaintiffs title to a small 
extent of site measuring, 1,433 Hig) sha 
Yards which was acquired by the Gov- 
ernment under the Land Acquisition 
Act to provide for a fire station. There 


_ were rival claims’ for the compensation 


amount by the plaintiff on the one hand 
and Maharanipeta Military Mosque the 
defendant, on the other. As the plain- 
tiff was referred to a suit he filed the 
present suit for- declaration. He seeks 
to establish his title only by adverse 
possession of himself and of his father 
for over 80 years. The case of the de- 
fendant is that the property belongs to 
the Mosque and that the plaintiff was 
only a lessee under the Mosque. The 
Court below rejected the plaintiffs case 
and accepted the plea of the defendant, 
and errand dismissed the-suit. Ag- 
grieved by this judgment the plaintiff 
filed the above appeal - 


2. The main point for conside- 
tation in this appeal is whether the 
plaintiff has made out his title to the 
suit property. It is common ground 
that there is no written evidence to 
show that either the plaintiff or his 
father asserted a title to the property 
in themselves, in derogation of the 
title of the Mosque is concerned, it is 
evidenced by Ex. B-1 which represents 
the purchase of property by one Syed 
Hyder who subsequently dedicated the 
same to the Mosque by making an en- 
dorsement on the document Ex. B-L 
According. to the plaintiff he was him- 
self leasing out the property as owner. 
But there is not a scrap of paper to 
prove such enjoyment nor is there any 
oral evidence to show that the plaintiff 
was leasing out the property to others. 
It is one of the fundamental requi 
ments of prescription of title by adversi 
possession that the adverse possessor 
should assert a title in himself openly 
and in derogation of the title of the 
true owner for a continuous period of 
twelve years. In the absence of an 
evidence to show that the plaintiff as- 
serted such a title, it is not open to him 
to set up a title by adverse possession. 
But it is strenuously contended by the 
learned counsel for the appellant that 
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he was admittedly in possession of the 
property and that his possession must 
be deemed to be adverse to the real 
owner, I am unable to agree with this 
extreme contention unless there is evi- 
dence about the animus with which the 
plaintiff was in possession, There Is no 
rule of law which requires the court ta 
presume that the animus was n = 
ly vaca to the true owner. 


On the other hand, the case 
of ce defendant has been aeta by. by 
the court below namely that the plain- 
tiff was in possession as a tenant of 
the Mosque. Previously a suit was fil- 
ed on behalf of the Mosque against this 
very plaintiff as S. C. No, 81 of 50 for 
recovery of arrears of rent on the basis 
of Kadapa executed by him which is 
now marked as Ex, B-11 in this case. 
It was also filed as Ex. B-27 in the pre- 


vious suit. Though the present plain- . 


tiff denied the genuineness of that 
Kadapa the court below found against 
his plea and decreed the ‘suit for rent. 
Under these circumstances it is now 
futile on the part of the plaintiff to say 
that the said kadapa has not been- prov- 
ed. In fact D, W. 1 has spoken about 
the said lease in this suit and the evi- 
dence was accepted by the court below. 
Even if the kadapa is unregistered it is 
admissible for the collateral purpose of 
proving the nature of possession as one 
under a derivative title. 
low also placed strong reliance upon the 
statement Ex, B-2 given by the plaintiff 
before the Deputy Collector in which 
he admitted that he paid rent to the 
Mosque. No doubt the defendant has 
not been able to produce the original 
in the court below, but he filed only the 
certified copy. He filed the original in 
the previous suit O. S. 31/50 which was 
tried along with S. C. 81/50. The said 
document was accepted as a genuine 
document in the previous litigation and 
there is no force in the objection that 
the original has not been summoned be- 
fore the court. 


4. Another point raised on 
half of the appellant is that the court 
below erred in holding that the judg- 
ment in O. S. No. 31 of 50 operates as 
res judicata against the present plaintiff. 
The said suit was filed by one Imam 
Bibi claiming title to this very property 
impleading the present plaintiff and 
Mosque as. the defendants therein. 
There was a triangular fight between 
the plaintiff and the defendants there- 
in as regards the ownership of the pro- 

perty. It was found that the Mosque 
had the title to the property and not 
the present plaintiff. It was also found 
that Imam ‘Bibi, the plaintiff therein 
failed to establish her own title. Under 
these circumstances I agree with the 


The court be- 


be- P 


learned counsel for the appellant that 
it was not necessary in that suit to decide 
the conflict between the co-defendants 
in order to give or refuse relief to the 
plaintiff therein. It was sufficient to 
dispose of the suit by holding that the 
Plaintiff Imam Bibi had no title. Hen 






the judgment in the previous suit does 


114). 
does not operate as res judicata it 
be taken into consideration as:a rele- 
vant piece of evidence. as an instance 
ha the title of the plaintiff was nega- 
ved. © 


5. For all the above reasons, I 
hold that the plaintiff had no title to 
the property. This appeal is according- 
ly dismissed with costs. 

Appeal dismissed. 


at 
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M. Kurra Narasimham and others, 
Petitioners v. Gonugunta Seshaiah, Res- 
pondent. 

Civil Reva: Petn. No. 1067 of 1970, 
D/- 26-2-1971. from decree of Dist. Mun- 
sif Kandukur, D/- 28-2-1970, 

- Provincial Small Cause Courts Act 
(9 of 1887), Art. 8 — Rent — Meaning of. 

The expression ‘rent’ in the Article 
means a sum which a tenant pays to his 
landlord for ae right of occupying or 
cultivating the d premises. Suit 
for recovery of money for the use of 
water is not a suit for rent within the 
Article. Jt can be entertained by the 
Small Cause Court. (Para 5) 
i V. Lakshmi Devi, for Peti- 
B. Srinivasamurthy. for Res- 





tioners; 
pondent. 

ORDER:— The sole point for deter 
mination in this Revision Petition is whe- 
ther the suit laid on the Small Cause 
side is cognizable. The answer to the 
question depends on the construction of 
Art, 8 of the Provincial Small Cause 
Courts Act. Schedule II relates to suits 
excepted from the cognizance of the 
Court of Small Causes. Article (8) states 
inter alia that a suit for the recovery of 
rent, other than house rent, is excluded 
from the cognizance of Courts function- 
ing under the Provincial Small Cause 
Courts Act. 

2. The claim in the present case 
relates to the use of the water drawn 
from the plaintiff's well by the defend- 
ants. The defence put forward by the 
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defendants is that the claim is not cogni- 
gable by the Court under the Provincial 
Small Cause Courts Act. 


3. Learned Counsel for the peti- 
oner states that suits for recovery of 
rent are barred from the- cognizance of 
Small Cause Courts and that the claim 
in the present case relates to rent and 
go the court has no competence to try 
the suit on the small cause side. This 
ae ba was negatived by the Court 

ow. 


4, The expression “rent” is clear- 
Iy suggestive of the payment as consi- 
deration for the use of demised premises. 
In some decided cases the expression had 
been given a wider connotation. The 
right to extract minerals or the right 
to extract gravel was, in some cases, 
deemed to give rise to a claim for rent 
but the principle underlying those cases 
seems to be that the person under an 
obligation to make the payment had 
access to the property in question for 
excavation or for ascertaining some other 
rights with reference to the corpus of 
the property in question. In the pre- 
sent case the defendants are entitled to 
draw water from the well and I do not 
i the expression “rent” is apt to 
describe the payment which the defend- 
ants have to make to the plaintiff, 


5. The primary meaning of “rent” 
is the sum which a tenant pays his 
landlord for the right of occupying or 
cultivating the demised premises. It is 
in that sense that the word has been 
used in Art. (8). The context makes it 
clear that it is the amount payable as 
quid pro quo for occupation or use of 
the demised premises that is to be re 
garded as rent. The language used in 
the Article is significant and what is 
excepted from the scope of the Article 
is house rent. The sense in which the 
Legislature has used the expression is 
borne out by. the reference to rents of 
houses and I find no reason to hold that 
the expression “rent” occurring in Arti- 
cle (8) has to be construed in a manner 
different from its primary meaning. I 
think the lower court was right in hold- 
ing that the claim for recovery of money 
for the use of the water is not a suit 
for recovery of rent coming within the 
purview of Art. (8). 


` The Revision Petition, therefore, fails 
and is dismissed costs. 
Revision dismissed. 


B. Seshalah v. B. Veerabhadrayya (FB} 


ALR, 
AIR 1972 ANDHRA PRADESH 134 
(V 59 C 31) 
FULL BENCH 


GOPAL RAO EKBOTE, MADHAVA 
REDDY AND RAMACHANDRA 
“RAO, JJ. 
Bhoganadham S 
v. Budhi Veerabhadrayya 
others. Respondents. 


Letters Patent Appeal No. 84 of 1968, 
D/- 15-3-1971, against puo of 
of Kishna Rao. J., in C. M, A. No. 220 
of 1964, D/- 30-1- 1968. 


(A) Civil P. C. (1908), Sections 47, 
{51 — Order 21, Rules 18, 19 — Ex- 
ecuting Court — Powers to grant equi- 
table set off. 

The Court does possess a general 
or inherent power to allow a set off of 
cross decrees even in cases where Rule 
18 or 19 of Order 21, Civil P. C. is not 
applicable. These rules are not exhaus- 
tive. De hors these rules, there is 
general and inherent power in 
ecuting court to grant what is 
equitable set off Case law relied. 


(Paras 20, 21) 
(B) Civil P. C. (1908), Section 151, 
Order 21, Rules 18, 19 —- Set off — 
Definition. 


The principle of set off may be de- 
fined as the extinction of debts of which 
two persons are reciprocal debtors to 
one another, by the credits of which 
they are reciprocally creditors to one 
another. (Para 22) 


(C) Civil P. C. (1908), Section 151, 
Order 21, Rules 18, 19 — Equitable set 
off — When can be claimed. 


The difference between the legal 
set off and an equitable set off is that 
while In the former case the Court is 
bound to entertain and adjudicate upon 
the plea when raised, the defence of 
equitable set off cannot be claimed as a 
matter of right, but the Court has a dis- 
cretion to adjudicate upon it in the same 
suit or execution proceedings or to order 
it to be dealt with in a separate suit 
or execution proceedings. Equitable set 
off can be claimed in a case where cross 
demands arise out of the same transac- 
tion as well as in cases where the cross 
demands may not arise out of the same 
transaction but they are so connected 
in the nature or circumstances that it 


Appellant 
(died) and 


-would be inequitable to allow one party 


to execute his decree driving the other 
party to separate proceedings of execu- 
tion, No hard and fast rules can 

laid down, nor it is desirable to do so 
as to in what circumstances in such cases 
equitable set off can be permitted. The 
granting of equitable set off rests in 
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the discretion of the Court. Equitable 
set off cannot be bound down to the 
procedural limitation. It is also not re- 
levant that execution petition of a de- 
cree which is sought to be set off is or 
is not filed by the other decree-holder. 
And even in a case where an indepen- 
dent execution petition if necessary and 
if filed for the purpose of claiming set 
off is time barred, that would not de- 
bar the Court, from granting an equi- 
table set off like legal set off would not 
be permitted if the claim separately 
enforced would be time barred. But 
the jurisdiction of the court exists to 
grant equitable set off if special circum- 
stances permit even in a case where 
claim for set off is time barred. Equi- 
table set off in proper cases can be per- 
mitted although the decrees may have 
been the result of unconnected and in- 
dependent transactions. Case law dis- 
cussed. (Paras 24, 25, 27, 29) 


Where the Intention of the parties 
was set off to decrees and not to set 
off a specified sum, the court can grant 
equitable set off even if the cross de- 
mands arise out of separate transactions 
and are time barred, (Paras 31. 32, 33) 

(D) Civil P. C. (1908), Sections 47, 
48 — Fresh execution application — 
Meaning. - (Para 39) 


‘ Fresh application means a substan- 
tive application for execution and not 
merely an ancillary one made with the 
object of moving the court to pass ancil- 
lary orders in the matter of a substan- 
tive application already on its file 


(Para 39) 
(E) Civil P, C. (1908), Section 153 — 
Applicability. (Para 46) 


Execution of a decree is a proceed- 
ing in a suit and consequently Section 
153 applies to such execution proceed- 
ing. The power under Section 153 can 
be exercised for amending execution 
petition even after expiry of limitation. 

; (Paras 46,50) 

(F) Civil P. C. (1908), Section 48 — 
Amendment to execution petition after 
expiry of limitation -— Permissibility. 
AIR 1927 Mad 347 and AIR 1949 Mad 
251, Dissented from. (Paras 53, 54) 

(G) Limitation Act (1963), Art. 182 
— Bar of limitation — Whether abso- 
lute. (Paras 52,54) 


(Œ) + (G) It is a mistake to think 
that Section 48 lays down any inflexible 


whatever may be the ci 
the case, to the execution petition mere- 
ly on the ground that if permitted it 
would be contrary to Section 48 or Arti- 
cle 182 of the Limitation Act. The am- 
endment would not normally be allow- 
ed if the effect of the amendment is to 
deprive the other side of a valuable 
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right to plead limitation. Nevertheless 
there can be exceptional cases where 
special circumstances demand that in 
order to do substantial justice between. 
the parties and with a view to settle alf 
disputes necessary for the effective dis- 
posal of the cases amendment may be 
allowed. The question of limitation is 
one of the factors to be taken into ac- 
count in the exercise of the Court’s dis- 
cretion as to whether the amendment 
should be allowed. It would be errone- 
ous to confuse this discretlon of the 
court with its power to permit amend- 
ment. It does not affect the power of 
the court to order amendment, if that 
is required in the interests of justice 
Whether there are any special circum- 
stances or not is- a question of fact and 
like any other fact it has to be decid- 
ed on the material on record and keep- 
ing in view the circumstances of the 
case. ATR 1927 Mad 347 and AIR 1949 
Mad 251. Dissented from. 

(Paras 52, 54) 


Where the execution petition’ for 
sending the judgment-debtor in civil 
Prison is sought to be amended after 
twelve years claiming set off. the amend- 
ment allowed on ground that if not allow- 
ed it would cause injustice and enable the 
judgment debtor to take unfair advan- 
tage and deprive the decree holder of 
his legitimate claim. C. M. A. No. 220 
of 1964, D/- 30-1-1968 (Andh Pra), Af 
firmed. (Para 78) 
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- disputed. The respondent 
money decree in- O. S, No. 30 of 1949- 
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(1915) AIR 1915 Mad 449 (V 2) = 
27 Mad LJ 25, Kumara Venkata 
Perumal v. Velayuda Reddi _ 58, 


65, 67 
(1914) AIR 1914 Mad 663 (2) 
ey = 26 Mad LJ 83, Varadiah 
Rajakumara Venkata Perumal 57 
(1889) ILR 16 Cal 457, Gokul Kristo 
Chunder v. Aukil Chunder Chat- 


terjee ` 49 
(1881) ILR 5 Bom 448, Bhulji 
Bechar v. Bawaji Daji 49 
M. V. Ramana Reddy, for Appellant; - 
x C. V. Ramanujacharl, for Respon- 
ents. 


GOPAL RAO EKBOTE, J. :— This 
Letters Patent Appeal has come to usona 


reference made by our learned brothers ~ 
arasimham 


N: and Parthasarathi, JJ. The 
learned Judges thought that the main 
issue and the only question involved in 
the appeal is “whether the amendment by 
including a new prayer; which was tant- 
amount to a fresh execution petition. 
could be ordered after 12 years dis- 
regarding the provisions of Section 48 
of the Civil Procedure Code.” They 
noticed that conflict of views exists in 
the Judgments’ of Jhorama v. Latchanna 
Dora, AIR 1940 Mad 19 and Venkata 
Lingama Nayanim v, R. Venkata Nara- 
simha Rayanim, 1946-2 Mad LJ 383 = 
(AIR 1947 Mad 2168). They consequent- 
ly felt that the point Involved being one 
of sufficient importance and-as the fate 
of the appeal depended in their view 
upon the answer to the said question, 
they referred the appeal for decision to 
the Full Bench. i 


2. The facts relevant for the pur- 
pose of appreciating the contentions 
raised before us lie in a narrow com- 
pass and are to a large extent (not?) 
obtained a 


on the file of the Subordinate Judge’s 
Court, Nellore against the appellants, 
judgment-debtors on 30-10-1950. 


3. .The decree-holder filed E. P. 
No. 160 of 1951 for execution of the 
said decree. By attachment and sale 
of a house -property of the judgment- 
debtors, the decree-holder realised Rs. 
2946-4-0. The E. P. was dismissed re- 
cording part satisfaction of the decree. 

4. The decree-holder then filed 
E. P. No. 21 of 1961. He showed in his 
Execution Petition Rs. 26.977-45 Ps. as 
the amount due. He requested the 
Court to arrest the ist judgment-deb- 
tor and to detain him in civil prison. 

5. In O. S, 383 of 1954, the judg- 
ment-debtor obtained a money decree 
on the basis of accounts of partnership 
on 29-8-1960. The judgment-debtor filed 
a counter in E. 

that the decree-holder was 


P. No. 21 of 1961 con-. 
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aware of the decree passed against him 
in O. S. 383/54. He further ‘averred 
"This respondent submits that 
the provisions of the Civil P. 
pe decree-holder is to give credit 

to the amount decreed against him in 
O. S. 383 of 1954, Kavali District Mun- 
gifs Court. This respondent submits 
that after satisfaction of the present de- 
cree, now under execution, some more 
amount will be due by the present de- 
eree-holder to this respondent under 
the decree in O. S, 383/54”. 

6. The judgment-debtor also fil- 
ed a memo of calculation on 5-9-1961. 
In the said memo, the judgment-debtor 
showed amount of Rs. 30,302-0-2 due 
under the decree passed in O. S. 383 of 
1954 from the decree-holder. 


7. The decree-holder filed a memo 
on 2-9-1961 agreeing to adjust and set 
off the decretal amount of O., S. 383 of 
1954 which by then stood at Rs. 17,126- 
22 Ps.. The executing court seems to 
bave recorded the adjustment and set 
of of Rs. 17,126-22 Sct on account of 
the decree passed in S. No. 383 of 
i954. The E, P. was ee continued for 
the recovery: of the balance amount, 


8. apa ee, fhe judgment-debtor was 
resisting his the Executing Court 
after a aint enquiry reached the 
conclusion that “there is no proof to 
show that first judgment-debtor has got 
ve means to pay the balance of the 

P. amount and is evading payment.” 
The learned Judge held that “there are 


no grounds for sending the first judg- ` 


ment-debtor to civil prison for realisa- 
tion = the balance of the E. P. amount.” 

9. Agegrieved by that order . of 
the learned Subordinate Judge made on 
94-6-1963, the decree-holder preferred 
C. M. A. No. 220 of 1964 to this Court. 


10. We have already noticed that 
the judgment-debtor had obtained a 
money decree against the decree-holder 
in O. S. No. 383 of 1954 on 29-8-1960. 
As the judgment-debtor, in that case 
‘was not awarded interest from the date 
of the suit to the date of realisation of 
the amount but was granted interest 
only from the date of the decree, he 
preferred finally S. A. No. 367 of 1984 
fn this Court. This appeal was allow- 
ed partly on 19-9-1967 decreeing the 
plaintiffs suit even in regard to the 
interest from the date of the suit at 5 
per cent per annum, Under this modified 
decree in O. S, No. 383 of 1954 the 
fudgment debtor thus became entitled 
to a further sum than that was adjusted 
towards the part satisfaction of the de- 
cree in O. S. 30 of 1949 passed against 

ge decree-holder therefore 
filed” ae C. M. Ps, in this Court in 
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C. M. A, No. 220 of 1964, C. M. Ps. Nos, 
11021 and 11022 of 1967. The substance 
of these petitions is that the decree- 
holder requested the Court “to direct 
recovery of the E. P, amount by attach- 
ment of the decree in O.S.383 of 1954 as 
modified by the decree of the High Court 
of Andhra Pradesh in S. A. No. 367/64 
and direct set off of the amount due 
thereunder to the first respondent from 
the petitioner against the amount oe 
to the petitioner from the ole 

dent under the decree in O. S. No 30 
of 1949 Sub-Court, Nellore” and “to re- 
cord part satisfaction for the amount as 
may be set off.” 


12. The fudgment-debtor in 
counter agreed that he had stated in 
his counter filed in E. P. No. 21 of 1961 
that the decretal amount in O. S, No. 
383 of 1954 may be set off and according- 
ly the amount was in fact set off. His 
main contention was that if the amount 
to which he is entitled under the modi- 
fied decree passed in S. A. No. 367/64 
is allowed to be set off against the de- 
cree In execution against him in E. P. 
No. 21 of 1961 by amendment of E, P. 
this amendment would be beyond twelve 
years . from the date of the decree in 
O. S. No. 30 of 1949. Such an amend- 
ment would amount to a fresh execu- 
tion petition and since it is filed beyond 
12 years of the date of the decree, it 
has to be dismissed. 


13. Mr. Justice Krishna Rao, who 
heard the C. M. A. No. 220 of 1964 and 
the above said C. M. Ps. by his judg- 
ment dated 30-1-1968 agreed with the 
Subordinate Judge “that. there are no 
grounds for arrest of the judgment-deb- 
tor having regard to the facts and cir- 
cumstances obtaining on the date E. P.” 
The learned judge however held “that 
“this is-an eminently fit case to allow 
the applications for amendment filed by 
the appellant-decree-holder. C. M. Ps, 
Nos, 11021 and 11022 are therefore al- 
lowed and the E. P. remanded for dis- 
posal on the basis of the plea raised in 
the amendment petition. The District 
Munsif will be directed to carry out the 
amendment in the E. P, and the Court 
below is directed to. pass incidental 
orders, viz, recording satisfaction of 
the decree obtained by the first respon- 
dent against the appellant in S. A. No. 
367 of 1964 (O. S. 383/54).” The learned 
Judge also observed that “since there 
were no grounds for arrest and the 
judgment debtors had no other proper- 
ties, no question of execution for the 
balance of the amount due in favour 
of the appellant arises.” 


14. It is against this Judgment 
that L, P. A..84 of 1968 is filed and now 
has been referred for our decision, 


his ` 
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15. The principal contention of 
Sri M. V. Ramana Reddy, the learned 


counsel for the judgment-debtor, was 
that the amendment allowed by the 
learned Judge makes the E, P. a fresh 


E. P. and as a result it. would be time 
barred because the amendment was 
sought beyond 12 years of the 
date of the decree. He argued that 
the attachment of the decree passed in 
S. A. No. 367 of 1964 and which is set 
off is a new relief claimed for the first 
time after the lapse of 12 years. E. P. 
No. 21 of 1961 was for the arrest of the 
Judgment debtor and if it is now al- 
lowed to be amended so as to include 
a relief of attachment of the said de- 
cree and for set off, it would be a fresh 
execution petition and Section 48, Civil 
P. C. declares such an execution peti- 
tion as barred by limitation. 


16. The first question therefore Is 
whether the relief claimed by the de- 


for the purpose of set off of the cross- 
decrees amounts to a fresh execution 
petition within the meaning of Sec. 48, 
Civil P. C. 

17. Now, Order 21, Rule 18, Civil 
P. C. provides that eross decrees for 
the payment of money shall be set off 
against each other. However, in order 
to attract the said Rule, following condi- 
tions must be satisfied: . 


(a) the decrees must be for the 
payment of definite sums of money; 

(b) they must have been passed in 
separate suits; 

(c) the decree-holder in one must 
be the judgment-debtor in the other; 

(d) the parties must fill the. same 
character .in both the suits; 

(e) both decrees must be capable 
of execution and must be so at the same 
time and by the same Court; and 


(f) application should have been 
made to the Court for execution of both 
decrees. 


18. If the above conditions are 
satisfied, the set off would be worked 
out in accordance with the said Rule. 
If the amounts under the two decrees 
are not equal, full satisfaction will have 
to be entered upon the decree for the 
smaller amount, and part satisfaction 
upon the decree for the larger amount; 
and execution would be allowed only 
under the latter decree and for so much 
only as remains due after the. set off 
It is, however, necessary that the Court 
passes an order of set off. There would 
be no adjustment merely. because two 
applications for execution of the cross- 
decrees are filed. It must, however, be 
remembered that the set off of decrees 
under Rules 18 to 20 of Order XXI, Civil 


A. L R 


P, C. is not a discretionary matter de= 
pending upon equitable considerations. 
Whatever they arise from, circuity of 
proceedings thereunder can be avoid- 
ed and should be avoided. This is the 
underlying principle of the said rules. 


19. While conditions (a) to (d) 
both inclusive are undisputably satisfied 
in the present case, conditions (e) and 
(Ð have raised controversy between the 
parties. It is not, in our view, neces- 
sary to consider and decide anything 
relating to condition (e), It Is enough 
to state that since the two applications 
by the two decree-holders have not 
been made to the Court for execution 
because the judgment-debtor had not 
filed any execution petition to execute 
his modified decree, in our judgment 
condition (f) is not satisfied, and conse- 
quently Rule 18 of Order 21, Civil P. C. 
cannot be said to apply to the present 
case. 


20. The question then is whether. 


apart from the provisions of Rule 18, 
the Court has general or inherent power 
to allow a set off in execution proceed~ 
ings. The matter seems to us beyon 
any pale of doubt that the Court does 
possess a general or inherent power to 
allow a set off of cross-decrees even in 
cases where Rule 18 or 19 of Order 21 
Civil P. C is not applicable. 


21. On general principles and In 
exercise of its inherent power an ex- 
ecuting court can entertain and give ef- 
fect to a claim of set off even in cases 
which do not fall strictly within the 
provisions of Rule 18 or 19 of Order 21, 
Civil P. C. It must be remembered that 
while Rule 18 is applicable to cases pas~ 
sed in‘two different suits, Rule 19 re- 
lates to cases where there is a decree 
under which two parties are to recover 
sums of money from each other. These 
provisions are not however exhaustive. 
De hors these Rules, there is general 
and inherent power in the executing 
et om grant what is called equitable 
set o 


The principle. of set off may 
be dained as the extinction of debts o 
which two persons are reciprocal deb- 
tors to one another. by the credits of 
which they are reciprocally. creditors 
one another. 


23. While Order VIII, Rule 6, 
Order XXI, Rules 18 and 19, Civil P. G 
are instances of legal set off, the equi- 
table set off is mainly based on the 
principle of -equity, justice and good con- 
science. The provisions for legal sef 
off do not take away from the parties 
any right to set off which they had in- 
dependently of the Code. For example 
in cases of natural debits and credits, 
that is in mutual open and current ac- 
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count cases and in cases where cross 
decrees arise out of the same transac- 
tion or cases where cross demands arise 
from different sets of transactions but 
are so connected in their nature and 
circumstances as to make it inequitable 
that the plaintiff or the decree-holder 
should recover from the defendant and 
the judgment-debtor driven to a cross 
suit or execution petition. This set off 
is known as equitable set off, if one may 
like to call them so and such a right is 
well recognised in India apart from the 
provisions of the Civil P. 

24. The distinction . esas: the 


fwo has, however, to be borne in mind. 
The difference between the legal set off 


and an equitable set off is that while: 


fn the former case the Court is bound 
to entertain and adjudicate upon the 
plea when raised, the defence of equi- 
table set off cannot be claimed as a 
matter of right, but the Court has a 
discretion to adjudicate upon it in the 
same suit or execution proceedings or 
to order it to be dealt with in a sepa- 
rate suit or execution proceedings. 

25. From what is discussed above, 
it ould be plain that equitable set off 
can be claimed in a case where cross- 
demands arise out of the same transac- 
tion as well as in cases where the cross- 
demands may not arise out of the same 
transaction but they are so connected 
in the nature or circumstances that it 
would be inequitable to allow one party 
to execute his decree driving the other 
party to separate proceedings of execu- 
tion. No hard and fast rules can be 
laid down, nor it is desirable to do so 
as to in what circumstances in such 
cases equitable set off can be permitted. 
The granting of equitable set off rests 
in the discretion of the Court. This 
discretion is a judicial discretion and 
we conceive that the dominant fea- 
ture of judicial discretion is that 
it has to be exercised accordingly to 
settled rules rather than individual 
fluctuating and unsettled opinion. Thus 
where a Court thinks that investigation 
into the claim of equitable set off will 
cause great delay it may refuse to al- 
low it or may order the enquiry to 
proceed on such terms as it thinks fit. 


26. The equitable set off, how- 
ever, cannot be treated as a strait- 
facket formula. It cannot be bound 
down to the procedural limitations. 
Since the matter is in the discretion of 
the Court, it may grant equitable set 
off in a proper case in spite of the fact 
that no execution petition is indepen- 
dently filed for that purpose. It can 
grant such a set off if an execution peti- 
tion is pending albeit seeking a different 
mode of executing the decree such as 
arrest of the judgment-debtor. 
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- 27° It is also not relevant that 
execution petition of a decree which is 
sought to be set off is or is not filed by 
the other decree-holder, And even in 
a case where an independent execution 
petition if necessary and if filed for the 
purpose of claiming set off is time bar- 
red, that would not deter the Court from 
granting an equitable set off like legal 
set off would not be permitted 
claim separately enforced would be 
time barred. But the jurisdiction o 
the Court exists to grant equitable set 
off if special circumstances permit even 
= a TE where claim for set off is time 

arre 


28. That the Court has general 
and inherent power to grant equitable 
set off de hors the provisions of Order 
XXL Rule 18 or 19, Civil P, C. is well 
supported by the following decisions. 
We are first referring to the decisions 
in which the cross demands had arisen 
out of a single transaction or were so 
connected with each other as to attract 
equitable considerations. See Mt. Noni- 
bai v. Jethanand, AIR 1938 Sind 31; 
Badri Nath v. Moti Ram, AIR 1939 Lah 
85; Adwaita Chandra Saha v. Chittagong 
Co., AIR 1925 Cal 102; Rama Rao v. Ven- 
katramanachar, AIR 1951 Mys 20; 
Chinnammal v. Chidambara, AIR 1936 
Mad 626; Bank of Dacca Ltd. v. Gour 
Gopal Saha, AIR 1936 Cal 409 and Ramu 


Sahu v. Thakur Dayal Rai, AIR 1917 
Pat 259. : 
29. Counter claims arising out of 


two separate transactions are not treat- 
ed to fall outside the jurisdiction of the 
Court in granting equitable relief de 
hors the said provisions of the Civil 
Procedure Code. Whatever may be the 
position in legal set off under Order VIII, 
Rule 6, Civil P. C. the provision of 
Order XXI, Rule 18 Civil P. C. re- 
cognises the legal set off of two cross 


decrees arising out of separate transac- 


tions. Whatever may be the conside- 
rations for not allowing distinctly sepa- 
rate transactions to be the basis of the 
set off under Order VIII, Rule 6, in ex- 
ecuting proceedings the two cross de- 
crees not only can be legally set off by 
observing Rule 18, but they can also 
be equitably set off obviously because 
after the decrees are passed, there is 
precious little-unlike a claim of set off 
based on separate transaction in a suit 
ünder Order VIII, Rule 6 to be enquired 
into, Thus on the execution side the 
two cross decrees although arising out 
of two separate and unconnected tran- 
sactions when legally can be set off 
under Rule 18 of Order XXI, Civil P. C., 
one fails to see why in such cases equi- 
table set off cannot be permitted. If 
power exists to grant equitable set off 
apart from Rule 18, as we -comprehend 
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it does exist, Maco equitable set off in 
proper cases can be permitted reste 
the decrees may have been the 

of unconnected and independent saw 
sactions. The said position of law 
gathers support from the following deci- 
sions: Bangar Raju v. Kalidindi Surai- 
ahmma, AIR 1957 Andh Pra 403 and 
Narayanan vy. Krishnaru, AIR 1951 
Trav-Co, 78. 


30. The proposition that cross- 
decrees can be set of only he they 
are attempted to. be executed is not 
applicable to a case of equitable set 
off. Even without filing any execution 
petition, the claim under cross decrees 
could be set off and adjusted either (a) by 
agreement of parties or (b) under orders 
of Court. This view is supported 
the following decisions. Narayanan v. 
Krishnaru, AIR 1951 Trav-Co 78 and 
Hira Lal Singh v. Ramjiram, AIR 1919 
Pat 312 (1). Im cases of agreement see 
Shiv Prasad Singh v. Lalit Kishore 
Mitra, AIR 1943 Pat 152 and Nathulal 
v. Kacharlal, ILR (1953) 3 Raj 278 = 
ATR 1955 NUC (Raj) 273. In cases of 
orders of Court directing set off, see 
AIR 1919 Pat 312 (1). - 


31. Applying these principles of 
law as we comprehend them to be to 
the facts of the present case, it will 
be clear that the instant case is a case 
of cross demands although arising out 
of two separate transactions. Circum- 
stances have connected them with each 
other attracting the principles of ara 
table set off and the learned Judge, in 
our view, was right in directing equi- 
table set ‘off. We have already narrated 
the facts indicating as to how the de- 
cretal amount in O. S. No. 383 of 1954 
was set off by mutual consent and 
agreement of the parties. It has been 
seen that the amount so set off 
was the amount for which the trial 
Court had passed the decree.. But the 
decree was subsequently modified by 
the High Court whereby the amount of 
the decree was increased.. The con- 
sensus of the parties in regard to the 
set off of the decretal amount would 
naturally cover the amount covered by 
the modified decree as well. The 
language employed by the judgment de- 
btor in his counter and the calculation 
memo which he filed showed that a 
larger amount was due. to him than 
what was granted by the trial court 
and being aware of the pendency of the 
appeal the suggestion was made by the 
jJudgment-debtor himself that the de- 
cretal amount be adjusted and set off 
which must necessarily mean not only 
the amount which the trial court had 
granted but also the amount which may 
be granted by the appellate Court in 
the said suit. The intention of the 
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parties was not to set off merely a sped- 
fied amount but clearly the intention was 
to adjust and set off the entire amoun 
of the decree in O. S. No. 383 of 1954 
towards the satisfaction of the decree 
under execution in E.- P, No. 21 of 1961. 
This is clear from the counter and the 
ealciilation memo which the judgment- 
debtor filed as well as the memo filed 
by the decree-holder and the order 
made by the executing Court in that 
behalf. Thus the agreement was to set 
off the cross decrees and not to set off 
a specified amount. Merely because at 
that time that was the amount decreed 
by the trial Court, it would not alter 
the position and under the arrangement 
arrived at between the parties, the set 
off has to be made even in regard to the 
modified decree amount as that also is de- 
cretal amount in O. S..No. 383 of 1954. 
What is manifest is that the parties 
themselves by their express submissions 
connected the two decrees with the con- 
sequence that it would be inequitable 
that the decree-holder in O. S, No. 383 
of 1954. ie., to say the judgment-deb- 
tor be allowed to execute the decree 
and recover the amount while the decree- 
holder in E. P, 21 of 1961 should be 
driven to continue the execution peti- 
tion of the said decree in one form or 
the other. It is in these circumstances 
that Krishna Rao, J. in out judgment, 
correctly observed that “The object of 
the ag ler pet ta is that the present 
decree holder's E, should be dismis- 
sed while he shoal prt pa the money 
due -to him from the appellant as per 
the decree.” 


32. What must follow Is that the 
equitable set off granted by the learned 
Judge in the ci ces of this ca 
cannot be said to be an improper exer- 
cise of the discretion which undoubted- 
ly is vested in him. The two decrees 
were so connected with each other b 
cause of the circumstances adumberated 
above that it would be unfair to 
allow set off. 


33. Except the question of limi- 
tation, no other’ ground was or could 
be shown as to why it is not a fit case 
for the equitable set off. And in cases 
of equitable set off, the question of 
limitation need not stand in the wa 
as a complete bar in ordering equitable; 
set off. We are fortified in our vie 
by the two following decisions, AIR 
1938 Sind 31 at page 32 and AIR 1939 
Lah 85 at page 86; not only that the 
question of limitation cannot bea com- 
plete bar but it cannot override the spe- 
cial ces to which we have 
made reference. The parties expressly 
or in any case tacitly agreed to such a 
set off and the poemen aen cannot 
now be tted to turn round and 
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object to such a set off. We cannot 
therefore find that there is any error in 
principle on the part of the learned 
Judge in exercising his discretion as he 
did in allowing the set off. 

34. Even if the two decrees are 
considered unconnected they can be 
equitably set off as we have seen above. 

35. In the view which we have 
taken it would be plain that in this case 
it was neither necessary to file an in- 
dependent execution petition claiming 
set off nor was it necessary to amend 
the present execution petition. 
also unnecessary to attach the modified 
decree passed in S. A. No. 367/64. We 
have already noticed that in this very 
execution petition previously set off 
the decretal amount. was given without 
being required to file a separate execu- 
tion petition or by attaching the decree 
fn O. S. No. 383 of 1954. 

36. It may be that In order to 
get a case within the ambit of Order 
XXI, Rule 18, Civil P. C. in some cases 
the decree-holder requested to keep his 
E. P, pending til such time as his 
judgment debtor files an E. P. in his 
decree obtained against the decree-hol- 
der or the decree-holder seeks to at- 
tach the cross decree passed 
him with a view to file as representa- 
tive of the decree-holder in the cross- 
decree. These devices are only meant 
for the purpose of the satisfying the re- 
quirements of Order XXI, Rule 18, 
Civil P. C. They are however not neces- 
sary and do not require to be satisfied 
in a case where power to grant set off 
is exercised de hors Rule 18 of Order 


XXI, Civil P. C. m hra equitable set 
off is granted in th ces of 
the case. Therefore. the direction to 


amend the E. P. was really unnecessary. 
The substantial direction given by the 
learned Judge is to the effect that “in< 
cidental orders of recording satisfaction 
of the cross-decree be passed” was itself 
more than enough. The learned Judge 
after allowing set off here and now 
could have directed the executing court 
to work out the amount which would 
thus be set off. The amendment of the 
execution petition thus became a super- 
fluous adjunct of the substantive order 
of set off. The learned Judge in his 
operative portion of the order has not 
directed the execution court to attach 
the cross-decree although that was also 
prayed for by the decree-holder and in 
our view the learned Judge was right in 
not directing the attachment. We are 
therefore satisfied that no valid grounds 
could be -shown for our interference 
with the equitable set off ordered by the 
learned Single Judge. 


37. That should be enough to dis- 
pose of the Letters Patent Appeal, but, 


against. 


-deem 
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since another Court may take a different 
view of the question of law just now dis- 
cussed it seems desirable and in deference 
to the order of reference and also `to 
the helpful arguments advanced in full 
by the learned Advocates on both sides, 
it is perhaps right that we should consi- 
der the question “whether the amend- 
ment by-including a new prayer which 
was tantamount to a fresh execution 
petition could be ordered after twelve 
years disregarding the peopimong oł 
Section 48, Civil P, C” 


38. In iier to P aa 4 
fmplications of this argumen 
necessary to read Section 48, h Pe 

“(1) Where an application to exe- 
cute a decree not being a decree grant- 
ing an injunction has been made, no 
order for the execution of the same de- 
cree shall be made upon any fresh ap- 
plication presented after the expiration 
of twelve years from— 

(a) the date of the decree sought to 

executed, or 

(b) Where the decree or any suke- 
sequent order directs any payment of 
money or the delivery of any property 
to be made at a certain date or at re- 
curring periods, the date of the default 
fn making the payment or delivery in 
request of which the applicant seeks to 
execute the decree. 


(1) Nothing in this section shall be 
ed— 


‘{a) to preclude the Court from 
ordering the execution of a decree upon 
an application presented after the ex- 
piration of the said term of twelve 
years, where the judgment debtor has, 
by fraud or force, prevented the ex- 
ecution of the decree at some time with- 
In twelve years immediately before the 
date of the application; or 


{b) to limit or otherwise affect the 
oiron of Article 183 of the First 
Fe to the Indian Limitation Act, 


39%. It would Immediately be 
plain that this section imposes a res- 
triction on the. rights of decree-holder 
by a maximum limit of time for 
execution and by enacting that no order 
for execution shall be made “upon any 
fresh application presented after the 
expiration of the 12 years”. The object 
of. the section is to prevent execution 
proceedings being kept pending indefi- 
nitely to the harassment of judgment- 
debtors and to require sufficlent dili- 


gence on the part of the decree-holder. 
It cannot be in doubt that “fresh ap- 
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orders in the matter of a substantive 
application already on its file. - 

40. The real question in this case 
however is whether the substantive ap- 
plication made by the decree-holder for 
arrest of the judgment-debtor can be 
amended introducing a relief of equi- 
table set off of a cross decree after 12 
years of the date of the decree under 
execution in E P. No. 21 of 1961, 


41. Now except Order XXI., Rule 
17 (2), Civil P. C. there is no other pro< 
vision in Order XXI, under which am- 
endment in execution proceedings’ can 
be allowed. And Rule 17 (2) contem~ 
plates the amendment of defects in the 
execution petition before admission and 
registration. Consequently the said Rule 
does not apply where the defect in the 
execution application is one which has 
no reference to Rules 11 to 14 of Order 
XXI, Civil P., C. 

42, Order VI, Rule 17, Civil P. C. 
admittedly in terms does not apply to 
execution proceedings. According to its 
terms, it applies to alteration or amend- 
ment of pleadings and the expression 
“pleadings” according to Order VI, 
Rule 1 means “Plaint” or “written state- 
ment.” 

43. There is however a general 
provision in Section 153, Civil P, C. 
which enacts that “the Court may amend 
any defect or error in any proceeding in 
a suit; and necessary amendments 
shall be made for the purpose of deter- 
mining the real question or issue 
by or depending on such proceeding.” 

44. Thus apart from Order XXI, 
Rule 17, Civil P. C. this section confers 
very wide powers on the Courts in 
matters relating to amendment. Obvi- 
ously the object of the section in allow- 
ing amendments is to minimise litiga- 
tion and avoid multiplicity of proceed- 
ings and also to see that the merest 
technicality may not be allowed to 
stand in the way of substantial justice. 
Hence the Court has power to allow all 
necessary amendments for deciding the 
real question at issue between the par- 
ties provided of course that no injury 
or injustice is caused to the opposite 
party or the injury, if any, is such as 
can be sufficiently compensated for by 
costs or otherwise. 


45. The term ‘proceeding’ em- 
ployed in this section is of wide import 
and must be construed as including any 
application to a Court of Justice, how- 
ever made, in the enforcement of rights, 
for reliefs, for redress of injuries, or for 
any other remedial object. Vide Asan 


Kutti v. Koyaman Kutti, AIR 1937 Mad 


342 at page 343. 
46. It was not doubted thaf ex- 
ecution of a decree is a proceeding in 
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-Civil P. C. are substantially the 


A. LE. 


a suit and consequently Section 153. 

Civil P. C. would apply to such execu 

tion proceedings. There is abundant au 

thority to hold that Section 153, Ci 

aie is applicable to execution proceed- 
S5. 


47. In its general acceptation 
‘proceeding’ means the form in which 
actions are to be brought and defen- 
ded, the manner of intervening in 
suits, of conducting them, the mode of 
deciding them, .of opposing judgments 
and of executing. 

48. Likewise the term ‘suit’ is a 
very comprehensive one and is said to 
apply to any proceeding in a court of 
justice by which an individual pursues 
that remedy which the law affords him. 
The modes of proceeding may be vari- 
ous but if the right is litigated between 
the parties in the court of justice, it 
would be a proceeding in a suit. . 

49. Thus both the terms ‘pro- 
ceeding’ as well as ‘suit? are of wide 
amplitude and between them cover even 
the execution petitions. The principles 
laid down in the following cases there- 
fore will apply to this case also. See 
Muhammad Habibullah v. Tikam Chand, 
AIR 1925 All 276; Bhulji Bechar v. 
Bawaji Daji, (1881) ILR 5 Bom 448 and 
Gokul Kristo Chunder v. Aukil Chunder 
Chatterjee, (1889) ILR 16 Cal 457. 


50. The principles on which th 
power to amend should be exercised b 
now are fairly well settled. The prin- 
ciples underlying Order VI, Rule ‘17, 
7 same 
‘as underlying Section 153, Civil P, C. 
The width and the amplitude of this 
power is well illustrated in L. J. Leach 
and Co. Ltd. v. Jardine Skinner and Co., 
AIR 1957 SC 357; P. H. Patil v. K. S. 
Patil, AIR 1957 SC 363 and A. K. 
Gupta and Sons v. Damodar Valley Cor- 
poration, AIR 1967 SC 96. 

51. One class of cases in which 
it is quite often pointed out that amend- ` 
ment might work injustice to the other 
side is where it takes away from that 
party a right accrued to him by expira- 
tion of certain time In such class of 
cases it is now thoroughly well estab- 
lished that ordinarily a decree-holder 
will not be allowed to amend his execu- 
tion petition by including a new relief 
which since the date of the decree has 
become barred by the provisions pres- 
cribing limitation. 


52. There is no reason to make 
any distinction between cases to which 
Section 48, Civil P. C. or Article 182 ap- 
plies on the one hand and. the cases 
covered by Section 3 of the Indian 
Limitation Act read with relevant en- 
tries in the schedule to the Indian 
Limitation Act, 
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It is a mistake to think that 
Section 48, Civil P. C. lays down 
any inflexible rule in not allowing any 
amendment whatever may be the cir- 
cumstances of the case, to the execution 
petition merely on the ground that if 
permitted it would be contrary to Sec- 
tion 48, Civil P. C. or Article 182 of the 
Limitation Act. The same argument can 
relevantly be raised in regard to suits 
in -which amendment is sought, and is 
quite often so rai The two situations 
therefore are similar and not different 
in so far as the principle underlying the 
amendment jis concerned. In either 
case the amendment would not normal- 
ly be allowed if the effect of the 
amendment is to deprive the other side 
of a valuable right to plead limitation. 
Nevertheless there can be exceptional 


mand that in order to do 
justice between the parties and with a 
view to settle all disputes necessary for 


endment may be 
therefore that ordinarily 
amendment should not be allowed is not 
a universal rule and in peculiar or spe- 
cial circumstances an amendment may 
be allowed even where it has the ef- 
fect of depriving the other side of his 
right to plead limitation. What follows 
is that the question of limitation is one 
of the factors to be taken into account 
in the exercise of the Court’s discretion 
as to whether the amendment should be 
allowed. It would be erroneous to con- 

this discretion of the court with 
its power to permit amendment. It does 
not affect the power of the Court to 
order amendment, if that is required in 
the interests of justice. 


53. In Charandas v. Amir Khan, 
AIR 1921 PC 50 at pages 51 and 52, 
Lord Buckmaster in delivering the 
judgment of the Privy Council observed 
“that there was full power to make the 
amendment cannot be disputed and 
though such a power should not as a rule 
be’ exercised where its effect is to take 
away from a defendant a legal right 
which has accrued to him by lapse of 
time. yet there are cases where such 
considerations are outweighed by the 
special circumstances of the case.” To 
‘the same effect are the following decl- 
sions of the Supreme Court: AIR 1957 
ae 357; ATR 1957 SC 363 and AIR 1967 

C 96. 


54. Whether there are any spe- 
cial ci ces or not is a question 
of fact and like any other fact it has 
to be decided on the material on record 
and keeping in view the circumstances 
of the case, 
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55. We have already noticed that 
the same principles apply to amendment 
of execution petitions. 


56. Let us then examine the 
cases cited at the Bar to find out whe- 
ther in spécial circumstances a pending 
execution petition can be permitted to 
include a new relief in spite of S. 48, 
Civil P. C. 


57. Varadiah v. Rajakumara Ven- 
kata Perumal, 26 Mad LJ 83 = (AIR 
1914 Mad 663) was a case where the 
mortgagee after the decree abandoned 
the claim against the mortgaged pro- 
perty and sought to proceed against the 
person or other property of the mortga- 
gor. When he found that it was not 
competent for him to proceed against 
the other property of the mortgagor be- 
fore selling the mortgaged property. he 
requested for an amendment of the ex- 
ecution petition at a time when twelve 
years period had expired. The Bench 
thought that to be a fit case to allow 
the petitioner to amend his application 
by praying for the sale of the mortgag- 
ed properties. As there was nothing to 
show that the decree-holder did not 
believe in good faith that he was en- 
titled to attach other properties the 
Court said “hence the petitioner unless 
he is allowed his application might be 
barred by the 12 years rule and we al- 
low him to so amend it......... 


58. In Kumara Venkata Perumal 
v. Velayuda Reddi, 27 Mad LJ 25 = 
(AIR 1915 Mad 449) another Bench re- 
iterated the principles that “except under 
very special circumstances the Court- 
should not allow amendments when they 
prejudice the rights of the opposite 
party.” As no special circumstances in 
that case existed, the Court declined to 
permit the amendment. 


59. In Vemuri Pitchayya v, Raja 
Yarlagadda Ankineedu, 45 Mad LJ 651 
= (AIR 1924 Mad 367) the facts were: 
An application for execution was pre- 
sented within the twelve years allow- 
ed under Section 48, Civil P. C. but no 
schedule of immovable property belong- 
ing to the judgment debtor was attach- 
ed to it as prescribed by Order XXI, 
Rule 13, Civil P. C. The omission was 
afterwards supplied but at a time when 
the 12 years period bad expired. The 
learned Judges held that nevertheless 
the application was not barred under 
Section 48 of the Code. 


60. In’ Tandavamurti v, Dur- 
gamba, AIR 1928 Mad 1154 the Bench 
held that Section 48 does not apply if 
the previous application for execution 
should be treated as rightly amended, 
while it was pending though the amend- 
ment was ordered after the expiry of 
the 12 years. The application for am- 
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endment though made after 12 years 
from the date of the decree is not as 
such ultra vires. Whether the amend- 
ment can or cannot be allowed depends 
upon the circumstances of each case and 
is discretionary with the Court. : 


61. In ATR 1940 Mad 19 the argu- 
ment before the Bench was that the ap- 
plication for amendment was not made 
within 12 years of the decree. No am- 
endment it was d can be allowed 
which would deprive the respondent of 
the plea of limitation. The court ob- 


“The authorities however which he 
has brought to our attention on this 
point do not go so far as to say that 
there is no discretion left to the Court. 
They lay down the very salutary rule 
that ordinarily an amendment should 


not be allowed which would have the ~ 


effect of depriving the: respondents of 
putting forward such a plea. They do 
not say that in special circumstances 
the Court is powerless to order such 
amendment. We are clearly of opinion 
that the circumstances in this case are 
fo exceptional as to justify the amend- 
ment proposed 

62. Then comes the decision in 
1946-2 Mad LJ 383 = (AIR 1947 Mad 
216). This is also a Bench decision. 
Since this decislon is said to be in con- 
flict with AIR 1940 Mad 19, it is neces- 
sary to ey consider on. 
The contention in that case was that 
E. A. 379 of 1939 should not be regard- 
ed as a fresh application for execution 
within the meaning of Section 48, Civil 
P. C. but should be treated as one for 
amending and continuing E, P. No. 20 
of 1930 which was still pending. At 
the end of the application. a list of 
seven villages was filed against which 
execution was sought. These villages 
were not among the villages included in 
E, P. 20 of 1930. The villages mention- 
ed therein had all been sold, Although 
nothing more remained to be done in 
©. P. 20 of 1930, since the petition was 
pot closed, it was on the file of the 
‘Court. It is in these circumstances that 


the question posed was “whether E. A.. 


No. 379 of 1939 should or should not be 
-regarded as a fresh application for ex- 
ecution.” The learned Judges observed 
that the previous Execution Petition No. 
20 of 1930 cannot be said to be really 


pending when the said E. A. was filed. 
They observed : 
m geins although the E, P. had not 


been formally terminated all the vi- 
lages which the respondent then res 
quired to be sold, had been sold, and 
no further relief could be granted on 
‘the basis of that petition which must 
therefore be regarded as no longer pend- 
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ing for the purpose of including by way 
of amendment new properties- sought to 
be sold for realising the balance of the 
decree amount.” 

63. The learned Judges, if they 
had dismissed the E. A. on that ground 
there could not have been any contro- 
versy whatsoever. They however con- 
sidered cases cited to them. And while 
doing so they observed: 

“Tt may well be that as laid down 


in Bandhu Singh v. Kayastha Tra- 
ding Bank, Japon 53 All 419, = 
(AIR 1931 AI 134), on which 


the learned Judges relied, the Court had 
ample powers of allowing amendment 
of execution petitions apart from re- 
medying formal defects under Order 21, 
Rule 17, but, with all respect, we are 
unable to agree that a decree-holder 
can be allowed to amend a previous ex- 
ecution petition by including fresh pro- 
perties more than twelve years after 
the date of the decree.” 

64. If this passage is taken to 
mean that under no circumstances: am- 
endment of execution petition after 12 
years can be allowed, with due respect, 
we must express our disagreement with 
such a wide proposition. We do not 
however consider- that their Lordships 
wanted to lay down any such inflexible 
or rigid rule. That can be seen from 
the very opening words of the said 


65. The learned Advocate in that 
case placed reliance on 27 Mad LJ 25 = 
(ATR 1915 Mad 449) and AIR 1928 Mad 
1154 and submitted that in view of the 
peculiar circumstances of the case the 
Court should allow the execution peti- 
tion to be amended and continued in 
respect of the new items of property. 
Repelling that contention the Court said: 

“We are unable to accede to this 

suggestion.” 
- ‘66. This sentence taken by Itself 
would unmistakably point out that the 
Court thought that there were no spe- 
cial circumstances to adopt the course 
suggested in the argument. But their 
Lordships continued: 

“With all respect. we are not satis- 
fed, that the observations referred to 
above (made in the two cases relied upon 
by the learned Advocate) which must be 
regarded as obiter, correctly state the 
position. If an application to proceed 
against fresh properties of fudgment- 
debtor is to be regarded, as in our opi- 
nion it should be, as a fresh application 
for execution it fs difficult to see how 
the Court can have a discretionary power 
of allowing the decree-holder to proceed 
against new items of properties after the 
expiry of twelve years by way of am- 
ending. a previous petition for execu- 
tion filed within that period, for to do 
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go would plainly contravene the provi- 
sions of Section 48. sub-section (1). Sub- 
section (2) amply safeguards the decree- 
holder’s right to execute the decree 
even after the expiry of twelve years 
in certain cases, and the Court should 


not, as it seems to us. allow him in- 


other cases to evade the provisions of 
the section under colour. of amending a 
previous application so as to include 
fresh properties which he may wish to 
proceed against after the expiry of such 
period.” 


In regard to this passage also, if if. 
means to lay down that as sub-section- 


(2) exists in Section 48 which permits 
execution in - certain cases after 12 
years, the Court in no circumstances 
should allow the amendment to the ex- 
ecution petition. we must express our 
disagreement with any such wide state- 
ment of law. After all sub-section (2) 
has little relevance with the question of 
power to amend It does not take awav 


the power of the Court to allow amend- 


ment in exceptional cases as is seen 
above. On the other hand, if the. said 
observation is meant to apply and is 
confined to the facts of that case. we 
can have nothing to say. In that case, 
fn the opinion of their Lordships the 
previous Execution Petition although 
pending was lifeless and no amendment 
fo such a petition could be made. It is 
fn this context that the above said ob- 
servation seems to have been made. We 
agree respectfully with the view ex- 
pressed in Nachiappa Chettiar v. Rama- 
swami, AIR 1964 Mad 236 in regard 
to the understanding and appreciation 
of the above said passage in the 
Madras case. It is said: 


“But that Is clearly distinguishable 
upon the facts. for it was held in that 
ease, that. though the former execution 
proceeding had not been formally termi- 
nated, everything had been done in that 
proceeding to grant relief. so that the 
further petition was y an w- 
justified enlargement of a closed pro- 


ceeding, in order to levy execution 
against new properties,” 
67. This understanding of the 


above said observation is supported by 
what their Lordships then said imme- 
diately in 1946-2 Mad LJ 383 = (AIR 
R947 Mad 216). They said: 


. "We find nothing opposed to _ this 
vlew in AIR 1940 Mad 19.” 
and then the learned Judges proceeded 
to consider that case. 
were in fact deciding contrary to what 
was held in AIR 1940 Mad 19, they 
would have had to refer the case to a 
Full Bench. The very fact that they 
did not do so, but on the contrary ex- 
pressed their agreement with AIR 1940 
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If their Lordships’ 
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Mad 19 would indicate that it would be 
unreasonable to say that they have 
decided something contrary -to the ear- 
lier decision in AIR 1940 Mad-19. In 
the circumstances. our attempt on the 
other hand should be to appreciate the 
observations made in the course of the 
judgment in the light of this and try 
to harmonise them with what their 
Lordships have clearly stated. We 
therefore venture to think that the said 
observation must be read with careful 
regard to their context and to the facts 
to which in truth and reality they re- 
late. And if so understood. then there 
would be no difficulty in appreciating 
their Lordships’ agreement with AIR 
. It is also relevant to 
mention that 27 Mad LJ 25 = (AIR 
1915 Mad 449) and AIR 1928 Mad 1154 
are cases which directly decide the 
point that the Court might in special 
circumstances allow amendment of ex- 
ecution petition in spite of Section 48, 
Civil P. C. It is difficult to agree with 
the view that the observations to that 
effect made in those cases are mere obi- 
ter. nor could it be said that-they do 
not state the correct position of law. 


88. We do not therefore consider 
that 1946-2 Mad LJ 383 = (AIR 1947 
Mad 216) really decides any principle 
of law which is inconsistent with the 
earlier four Madras Bench decisions to 
which we have already made reference. 


69. In AIR 1964 Mad 236 an- 
other Bench of the Madras High Court 
was concerned with a case where the 
pending Execution Petition was for ar- 
rest and for attachment of moveables. 
In that E. P the decree-holder filed 
E. A. No. 194 of 1960 for the relief of 
attaching certain money due from a 
debtor of the judgment-debtor. The 
Court following the principles laid down 
in AIR 1957 SC 357 and AIR 1957 SC 
263 allowed the amendment of the pend- 
ing execution petition so as to include 
a new relief although it was beyond 12 
years of the decree 


70. There are, 
decisions of learned Single Judge's 
Syamaladoss v. Subbayya, 52 Mad LJ 
137 = (AIR 1927 Mad 347) and Lakshmi- 

narasinga Rao v. Balasubrahmanyam, 
AIR 1949 Mad 251. which seem to strike 
a somewhat discordant note. They can- 
not therefore be taken to be good law 
in the presence of the several clear 
Bench decisions of the same High Court. 


71. In so far as the Andhra Pra- 
desh High Court is concerned, we were 
told that there are no direct authorities 
on the question under our consideration 
except the decision of a learned single 
Judge given in A. A. O. No. 316 of 1970 
on 23-10-1970 (Andh Pra). In that case, 


however, two 
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a decree was passed on 29-2-1956 for 
a certain sum. E. P., No. 6 of 1956 
was filed and a certain amount recover- 
ed. The decree-holder then transferred 
the decree on 31-8-1963 in favour of the 
petitioner He then filed E. A. No. 67 
of 1963 on 9-10-1963 for two reliefs, 
firstly for recognition of the transfer, 
and secondly to transfer the decree for 
execution to another Court. Before 
this E. A. could be disposed of E. A. No. 
54 of 1968 was filed on 5-10-1968. to 
amend the prayer in E, A. 67/63 for ex- 
. ecution of the decree in the District 
Court itself instead of transmitting it to 
another Court. The said E. A. was dis- 
missed on the ground that on the date 
of the execution Application seeking 
amendment. the decree was barred by 
time under Section 48. Civil P, C. On 
an appeal, the learned single Judge after 
considering certain decisions summed up 
his conclusions. In so far as they are 
relevant, they read as under: 

“Amendment sought to be made in an 
application for execution after 12 years 
- have elapsed from the date of passing of 
the decree and introducing reliefs dif- 
ferent and distinct from those contain- 
ed in the last application filed within 
time should be treated as a fresh appli- 
cation within the ‘meaning of Section 48, 
Civil P. C. 

The Court will have no jurisdiction 
to allow execution against properties 
mentioned for the first time in a list 
filed 12 years after the date of the pas- 
sing of the decree, even though that list 
happened to be filed when an execttion 
application filed within time was pend- 
ing.” 


72. If the above said conclusions 
are taken to mean t in no circum- 
stances the petition to amend a pend- 
ing execution petition can be allowed 
after twelve years of the decree. then 
we must register our disagreement with 
that view. We do not however 
that the learned: Judge intended to lay 
down any such rigid rule because ear- 
lier the learned Judge considered AIR 
1940 Mad 19 and in a way approved of 
it when he said that normally no am- 
endment should be allowed in Execu- 
tion Petition unless there are special 
circumstances. The above said conclu- 
sions therefore must be read subject to 
that qualification. We do not however 
agree with the view that in such a case 
the Court can be said to have no jurisdic- 
tion to allow amendment of a pending 
execution petition, We have already seen 
that the Court always has jurisdiction 
to allow amendment in the execution 
petition, It is however altogether a 
different thing to say that In the absence 
of special circumstances the Court should 
not normally allow amendment after 


ALE, 


twelve years of the decree. This rule, 
which is normally followed, does not 
mean that the Court has no jurisdiction, 
but the Court in such cases will normal- 
ły reject the applications filed after 
twelve years, if there are no special 
reasons. That is done in the exercise 
of the jurisdiction and not for lack of 
Jurisdiction. 4 


73. Our conclusion finds enough _ 


support from the following decisions 
also: Hanamappa v. i 
1948 Bom 116; Dolagobinda 
Chakradhar Mohapatra, AIR 1955 Orissa 
94 and Ujagar Singh v. Kahan Singh, 
AIR 1955 Punj 247. 


i 

74. Venkanna v.  Bangararaju, 
AIR 1964 SC 1454 cannot be said to be 
taking a different view in regard to the 
question of amendment of execution 
petition after twelve years of the de- 
cree. In fact such a question was nof 
before the Supreme Court. The deci- 
sion lays down what constitutes .a fresh 
application and there can be little doubt 
about the import of the said term. That 
decision however, cannot be taken to 
be an authority for the proposition that 
under no circumstances the pending ex- 
ecution petition can be amended after 
twelve years introducing a new relief. 


75. We are conscious that in this 
judgment we have, although considered, 
not referred to some of the decisions of 
the other High Courts cited to us in 
the course of the hearing But those 


decisions do not, we think, affect the 


conclusion which we have reached. It is 


. enough to say that no decision takes a 


rigid or inflexible view that even in 
the presence of circumstances 
the execution Court can in no case allow 
amendment of a pending execution peti- 
Pee as to contravene Section 48, Civil 


76. In this connection it Is bets 
ter to bear in mind that the decisions 
which treat the petitions to amend pend- 
ing execution petitions as fresh applica- 
tions for the purpose of Section 48, 
Civil P. C. can only be understood to 
mean that they are not allowing am- 
endments because there were no special 
circumstances a power to amend an €x- 
ecution petition even after 12 years 
should not be confused with a fresh ap- 
plication substantively filed after twelve 
years of the decree. The considerations 
in the two cases are different and have 
to be appreciated separately. Otherwise 
confusion is likely to result, 


17. The question then Is are 
there any special circumstances in the 
present case which could persuade the 
court to depart from the normal rule 
and allow amendment of a pending ex- 
ecution petition for arrest introducing an 
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decree as modified in S, A. No. 367 of 
1964. Even if it is assumed that al- 
though clause (j) of Order XXI, Rule 11, 


Civil P. C. does not specify set off as. 


one of the modes of execution and fur- 
ther assuming that such a mode may 
come under clause (k). which is some- 
what of a general character, even then 
introduction of that relief in the pend- 
Ing execution petition can be permitted 
only on showing that special circum- 
stances exist which would warrant such 


an introduction after twelve years of. 


the decree thus depriving the judgment- 
debtors of their defence of limitation 
under Section 48, Civil P. C, 


78. We have already referred to 
fhe circumstances under which adjust- 
ment of the decretal amount partially 
has taken place. The same circumstances 
were taken into account by the learn- 
ed Judge in allowing the amendment of 
the pending execution petition. Since 
we have already considered them in de- 
tail above, it is unnecessary to repeat 
them here. It is enough to say that in 
our judgment those are special circum- 
stances which can persuade any Court 
to allow amendment as in fact is done 
by the learned Judge. We do not think 
that the learned Judge hasin any man- 
ner erred in principles in exercising his 
discretion to permit amendment even 
beyond twelve years of the decree. Any 
other view would only mean effecting 
injustice and allowing the judgment- 
debtor to take unfair advantage and de- 
prive the decree-holder of his legitimate 

i The decree-holder was prompt 
and quite diligent in taking steps im- 
mediately after the modification of the 
decree in S. A. No. 367 of 1964 which 
itself had taken place at a time when 
twelve years had already expired. 
Moreover, a major portion of the same 
decree was already set off by consent 
of the parties. And it was either a case 
of an express consent aS we compre- 
hend that to be or in any case it was 
necessarily implied in their consent that 
the modified decretal amount would 
likewise be set off. That consensus and 
agreement to set off the decretal amount 
was agreed to by the parties within 
twelve years of the decree and we do 
not think there is any impediment or 
obstacle in the way of the decree-hol- 
der to request the court to amend the 
execution petition with a view to give 
full effect to that arrangement. In these 
peculiar circumstances, the Court had 
ample power to allow the amendment 
of the pending execution petition in 
the manner in which it is allowed even 
though twelve years have elapsed. We 
do not therefore find any valid reason 
fo interfere with the view taken by the 
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learned Judge or differ with the con- 


clusion to which he has reached. 


79. For the reasons we have 
given, we dismiss the appeal with costs 


throughout. ` 
Appeal dismissed., 
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PARTHASARATHI, J. 


_ Chintham Ramakotamma, Petitioner 
v. Narella Anjamma and others. Res- 
pondents. 


ee Petn. No. 663 of 1971, D/- 6-7- 


A. P. Gram Panchayats Act (2 of 
1964), Section 14 — Qualifications and 
disqualifications of a candidate for elec- 
tion — Election Tribunal can enquire 
into them in election petition. (K-Ref: 
Representation of the People Act (1951), 
Section 62). 


The Election Tribunal constituted 
under the Act can enquire into the age 
of a candidate in order to find out whe- 
ther "he was qualified to stand as a candi- 
date on the date of nomination Al- 
though as a fact the name of a person 
who is less than 21 years of age appears 
in the list. it is non est for all election 
purposes.’ (Case law discussed). 

(Prs. 11, 14) 


In the case of election to Panchayats 
the electoral roll prepared under the 
Representation of the People Act is adop- 
ted. The consequence is that the quali- 
fications or dis-qualifications that are 
prescribed under the Representation of 
the People Act are applicable in the same 
measure to the electoral Hist on the basis 
of which the elections for Gram Pancha- 
yats are to be held It is true that Sec- 
tion 62 of the Representation of the 
People Act attaches finality to the en- 
tries in the electoral roll prepared under 
the Act. But the finality contemplated 
is not such a finality as to exclude the 
fundamental incapacity of a voter to 
vote at an Assembly Election and conse- 
quently at Gram Panchayat election. 

(Para 11) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 340 (V 57) = 
1970-1 SCR 845, Kabul Singh v. 

Kundan Singh 8, 12,15 
(1970) ATR 1970 Andh Pra 56 
(V 57) = (1969) 1 Andh WR 52 
.ŒB), C. Goverdhana Reddy v. 

Election Tribunal 14 
(1970) AIR 1970 Andh Pra 337 
(V 57) = (1970) 1 Andh WR 281 
, Addigiri Vengamumi v. 

Chukkalooru Narayanappa 11 
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(1968) AIR 1968 Puni 1 (V 55) = 
ILR (1968) 1 Puni 651 (FB), Roop 
Lal Mehta v. Dhan Singh : 
(1963) AIR 1963 SC 458 (V 50) = 
1963-3 SCR- 479, B. M. Rama- 
swamy v. B. M, Krishnamurthi 12, 13 
(1959) AIR 1959 All 357 (V 46) = 
ILR (1959) 1 All 157 (FB), Gulam 
Mohinuddin v, Election Tribunal 
for Town Area Sakit : 15 


V. Venkataramana Reddi, for Peti- 
tioner; M. B. Rama Sarma. and Mohan 
Krishna (for No. 1) and 2nd Govt. Plea- 
der (for No. 2), for Respondents. 


ORDER :— Ward No. 7 of Boddu- 
varipalem Panchayat is a constituency 
reserved for women. The election- on 
15-6-1970 resulted in the success of the 
petitioner by the narrowest of margins, 
i.e., of a single vote. There was a third 
candidate but she withdrew leaving the 
field clear for a straight contest between 
the petitioner and the first respondent 
of whom the petitioner is the sister of 
the Ist respondent’s husband. The peti- 
tioner’s mother ranged herself against 
her daughter and gave evidence in sup- 
port of the daughter-in-law’s case. Peti- 
tioner’s election -was successfully chal- 
lenged in a proceeding before the Tri- 
bunal on the ground that she had not 
attained the age of twenty one years 
and lacked the franchise which is the 
pre-requisite for seeking election. 


2, Before. the Tribunal the res- 
pondent (the parties will be referred to 
according to their rank in the writ 
petition) relied’ on Ex, A-1, purporting 
to -be an extract from the Register of 
births as also on the evidence of P. W. 1. 


3. In support of the writ petition 
Mr. Venkata Ramanareddi urged that 
the tribunal’s finding that the petitioner 
was less than 21 years of age at the 


material time is perverse or unsupport- - 


ed by evidence. Secondly he submitted 
that the entry in the register of voters 
is conclusive and in an election peti- 
tion it is not competent for the tribu- 
nal to inquire into or adjudicate on the 
validity of the entry in the register. 


4. The argument on the first as- 
pect is to this effect. Ex, A-1 is palpably 
unreliable. The report of the birth was 
given to the Village Munsiff two days 
after the child was born; but quite 
curiously the entry as to the birth men- 
tions the name of the then two days 
old child. How could this name be en- 
tered when the mother (P. W. 1) in this 
case unequivocally admitted that none 
of her children was named before the 
expiry of twenty one days from the 
date of birth? The very .admission of 
P. W. 1 is sufficient to discredit Ex. A-I 
and shows that it is a wholly unreliable 


piece of evidence. If cannot be held 
that it relates to the petitioner even if 
in fact a birth occurred and the entry. 
itself was not a wholesale fabrication, 


. So argues the counsel. 


5. The reasoning looks plausible 
but on a thorough examination 


. conclusion must be that it is untenable. 
- For a moment, let me assume that the 


mention in the register of the name of 
the child is a later interpolation. Even 
so, the entry in the register that a child 


-was. born to P. W. 1 must be upheld as. 
-@ genuine one. 


6 It was made contemporane<« 
ously, that is to say. within the time 
normally taken for reporting the fact 
to the village officer. It is undeniable 
that a child was born as disclosed by 
the entry and on the date mentioned 
therein. The question does not relate 
to the petitioners birth? If there is 
another child to whose birth it relates, 
the fact could be conclusively establish- 
ed by evidence. There is no proof of 
that fact. i 


7. In her evidence P, W. 1 stated 
that she gave birth to five sons and two 
daughters. The first daughter (the se- 
cond born child) died on the 14th day; 
after birth There was thus only one 
surviving daughter the writ petitioner. 
The suggestion is that the birth extract 
relates to. another daughter Anjamma 
born two years after the petitioner. But 
no evidence has been placed before the 
court to strengthen the suggestion. The 
positive assertion of P. W. 1 on the con- 
trary is that besides the petitioner there 
is no other daughter and she is 20 years 
old. There was thus sufficient evidence 
before the tribunal to justify the find- 
ing. It is difficult to perceive how the 
conclusion of the tribunal could be re- 
jected as perverse or unsupported by 
evidence. The mention of the name of 
the ‘child in Ex. A-1 may not have been 
cogently explained in- the light of the 
admission of P. W. 1 that the child was 
christened only at the ‘Barasala’ on the 
21st day. This does not militate against 
the positive testimony of P. W. 1 that 
the petitioner is the last born among 
her children and there is no other sur- 
viving daughter. No evidence to rebut 
this version was adduced. The tribu- 
nal chose’ to accept the testimony of 
P. W. 1 and in doing so did not act per- 
versely. 


8. In support of his second cona 
tention learned counsel relied on the 
decision of the Supreme Court in Kabul 
Singh v. Kundan Singh, AIR 1970 SC 
340. The question that arose for deter- 
mination in that case was whether the 
vote of one Hari Singh should have been 
held to be a void vote as his name was 
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Included in the electoral roll on April 
5, 1968 just two days before the date 
af election. The dispute related to a 
Local Authorities Constituency and the 
successful candidate as per the declar- 
əd result had -secured only one vote 
nore than the rival who closely follow- 
2d him, The validity of the vote of 
Hari Singh became the crucial issue and 
the name of the voter was included in 
the electoral roll on 54-1968, long after 
he last day fixed for nomination viz., 
(2-3-1968. Scrutiny of nominations was 
eld on 13-3-1968 and the last date 
for withdrawal from contest was 16-3- 
L968. It was after this stage in the 


process that Hari Singh's name was in-. 


Huded. The’ main contention in the ap- 
zeal to the Supreme Court related to 
he true effect of sub-section (3) of Sec- 
jon 23 of Representation of the People 
Act, 1950 which prohibits the deletion 
x addition of any name in the electoral 
‘oll of a Constituency after the last date 
‘or making nomination for an election 
n that constituency and before the com- 
jletion of the election. 


9. The difference in the facts and 


the questions calling for determination” 


n the present case is too obvious to re- 
quire a detailed elucidation. It is suf- 
icient to stress that in the case decided 
3y the Supreme Court the question whe- 
her any addition could be made to the 
Jectoral roll after the last date fixed 
‘or nomination and before the date fix- 
d for the poll. It was in that context 
hat his Lordship Hegde, J.. speaking 
‘or the court. made the observations re- 
ied on by counsel for the petitioner. 
[he provisions in Sections 16. 21, 22, 
13 and 24 of Representation of the Peo- 
Jle Act were referred to and then he 
»ybserved. : 


“that the entries found in the elect- 
ral roll are final and they are not open 
o challenge either before a Civil Court 
x before a Tribunal which considers 
he validity of an election”. 


10. It appears to me that these 
licta are now to be understood-in the 
ense in which counsel wants me to 
construe them, to mean, that in a pro- 
eeding concerning the validity of an 
Jection it is not open to the parties to 
sstablish that a person whose name is 
ound in the electoral roll died before 
he preparation of the register or did 
10t acquire the qualification as to age 
r residence. The dictum as to the 
inality of the electoral roll was made 
n the context of a plea that an addi- 
ion to the list was not permissible after 
he last date fixed for nominations. Can 
hese words be regarded as having an 
‘pplication that extends or beyond their 
mmediate context. I do not think so. 


. 


The meaning cannot be allowed to be 
distorted to lead to a result that under 
no circumstances can the validity of the 
entry be disproved. For example. is it 
not permissible to sustain a plea of 
false personation at the election by proof 
of the fact that the person whose name 
is entered in the list died even before 
the date of the publication of the elec- 
toral roll? Or again can it be urged 
that in a proceeding concerning the vali- 
dity of the election it is not open to 
plead or prove that a person whose name 
appears in the list of voters did not 
have the qualification as to residence in 
a particular area? 


11. A Full Bench of this court 
held in Addigiri Vengamumi v. Chuk- 

ooru  Narayanappa. (1970) 1 Andh 
WR 281 = (AIR 1970 Andh Pra 337) 
(FB) that the Election Tribunal has juris- 
diction to go into the question whether 
the voters specified by the election peti- 
tioner as under-aged were in fact so. 
The case 


been adopted under 
Narasimham, J, 


local Act. 





at Municipal Election”. 
The result was that-the Full Bench 
reached the conclusion that the election 
of candidate who is below twenty one 
years is contrary to law and that the 
election of-a person who lacks the re- 
quisite qualifications can be called in 
question under the provisions of the 
Municipalities Act. Krishnarao, J., ob- 


` served that the Election Tribunal has 


got the jurisdiction to decide whether 
certain voters are under the age of 
twenty one years, so that if they are 
found to be under-aged. their votes may 
be eliminated. According to the learn- 
ed Judge, such an enquiry is not one 
concerning the correctness of the entries 
in the electoral roll but its intention 
and effect are to determine whether the 
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persons who voted possessed the requi- 
gite qualifications as prescribed in the 
Constitution. Kuppusway, J., was of 
opinion that it is within the competence 
of the Election Tribunal to go into the 
question whether a person whose name 
appears. in the electoral roll is not en- 
titled to vote for the reason that he is 
below twenty one years of age and con- 
eee whether the vote cast by him 
should be disregarded. 


12. Kabul Singh’s case, AIR 1970 

SC 340 decided by the Supreme Court 
and adverted to by me earlier was one 
of the cases cited before the Full Bench. 
After quoting the observations of 
Hegde, J., Narasimham, J. pointed out 
that the Supreme Court did not decide 
the point involved in a “challenge that 
a voter suffers from a constitutional dis- 
ability”. The learned Judge further 
opined that the earlier decision of the 
Saran Court in B. M. Ramaswamy v. 
Krishnamurthi, AIR 1963 SC 458 
eae to by Hegde, J., does not bar 
the jurisdiction of Election Tribunal to 
go into the question of the constitutional 
disability of a voter whose name is en- 
tered in the electoral roll. With respect, 
I adopt the observations made by the 
learned Judge concerning the effect of 
the two decisions of the Supreme Court. 


13. The decision In AIR 1963 SC 
458 has but a limited effect. The ques- 
tion there was. whether the electoral 
registration officer did not follow the 
procedure prescribed for the inclusion 
of a name in the electoral list. At page 
293 the learned Judge has summed up 
the ratio in Ramaswamy’s case AJR 
1963 SC 458 in these words :— 


“this decision brings out succinctly 
that the non-compliance with the pro- 
cedure prescribed before including the 
name of a voter in the electoral roll 
stands on a different footing as ct 
from the inclusion being considered non 
est.” 


‘The decision of the Full Bench in the 
above case, though it related to a case 
arising under the Municipalities Act, 
fs based on a reasoning which governs 
the instant case as well As in the case 
of the elections held under the District 
Municipalities Act, in the case of elec- 
tion to Panchayats also, the electoral 
roll prepared under the Representation 
of the People Act is adopted. The con- 
sequence is that the qualifications or dis- 
qualifications that are prescribed under 
the Representation of the People Act 
are applicable in the same measure to 
the electoral list on the basis of which 
the elections for Gram Panchayats are 
to be held. Learned counsel for the 
petitioner was unable to assign any 
valid ground of distinction. The deci- 


A.L R. 
sion of the Full Bench constitutes a 


binding precedent which should be ab- 
plied in the present case. 


14 An earlier Full Bench deci- 
sion of this court in Chirala Goyerdhana 
Reddi v. The Election Tribunal, (1969) 
i Andh WR 52 = (AIR 1970 Andh Pra 


- 56) (FB) was also cited before me The 


learned Judges in the earlier Full 
Bench case also accepted as valid the 
position that the Election Tribunal func- 
tioning under the Andhra Pradesh Gram 
Panchayats Act has jurisdiction to in- 
quire into the question of the age of 
candidate seeking election and to de- 
clare the election as void if such mem- 
ber is below twenty one years of age. 
In the reference to the Full Bench 
Gopalrao Ekbote, J., formulated the 
question, The learned Judge observed 
that the question was whether the Elec- 
tion Tribunal constituted under the Gram 
Panchayat Act can enquire into the age 
of a candidate in order to find out whe- 
ther he was qualified to stand as a candi- 


. date on the date of nomination., Samba- 


siva Rao, J., speaking for the Full Bench 
said at page 64:— 


“The age of the candidate is cer- 
fainly one of such requirements. If he 
is of less than 21 years of age he does 
not have the qualification prescribed by 
the Constitution and the law, which is 
necessary for him to be registered as 
a voter, Despite the lack of qualifica- 
tion if he is enrolled, such entry would 
be unconstitutional and, therefore, null 
and void”. 


The learned Judge proceeded to 
point out that although as a fact the 
name of a person who is less than 21 
years of age appears in the list, it is 
non est for all election purposes. The 
inevitable consequence, according to th 
learned Judge, is that such a perso 
cannot file his nomination and he can 
not be deemed a valid candidate in the 
election. 


15. The observation made In the 
earlier decision occurred no doubt, in a 
ease decided before the pronouncement 
of the Supreme Court in AIR 1970 SC 
340. But the decision of a latter Full 
Bench of this court affirmed the ratio 
of the earlier decision and this was done 
in the light of the observations of the 
Supreme Court in AIR 1970 SC 340. 
In view of the two pronouncements by 
two different Full Benches of this 
court, it is clear that the contention of 
the learned counsel for the petitioner 
has to be rejected. He invited atten- 
tion to the decisions of the Punjab and 
Allahabad High Courts in Roop Lal 
Metha v. Dhan Singh, AIR 1968 Punf 
1 (FB) and Ghulam Mohiuddin v. Elec- 
tion Tribunal for Town Area Sakit, AIR 


1972 


1959 AN 357 (FB). 
are decisions of Full Benches of the res- 
pective courts. The view taken by this 
court is different and I am bound by 
the decision of this court. I am also un- 
able to endorse the plea of the counsel 
that a case is made out for a further exa- 
mination of the question by a larger 
Bench. 


16. The Writ Petition fails and 
is accordingly dismissed with costs. 
Advocates fee Rs. 100/-. 

Petition dismissed. 
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CHINNAPPA REDDY, J. 
The Hindusthan General Insurance 


Society Ltd. Appellant v. P. R. Narsa 
Reddi and others, Respondents. 


A. A. O. No. 296 of 1969. D/- 4-2- 
1971, against order of Addl. Dist. J. and 
Motor Accidents Tribunal, Chittoor. D/- 
14-4-1969. 


Motor Vehicles Act (1939), S. 96 — 
Liability of Insurance Company — Does 
not necessarily end by mere transfer of 
the vehicle by the insured. 1961 
Mad 208, Foll. (Para 2) 


Cases Referred: Chronological Paras 
(1961) AIR 1961 Mad 208 (V 48) = 
1960-2 Mad LJ 202, Madras 
Motor Insurance Co. Lid. v. 
Mohd. Mustafa Badsha 
M. Rajasekhara Reddy and P. Rama- 
krishna Raju. for Respondent No. 1. 


JUDGMENT :— This is an appeal 
against the judgment of the Motor Ac- 
cidents Tribunal awarding damages of 
Rs. 3,000/- to the respondent. There 
was a motor accident on 18-5-1963 when 
the motor car bearing No. MYE 2525 
hit the respondent while he was going 
on a cycle. He received injuries one of 
which was grievous and it resulted in 
the deformity of the leg. He filed an 
applicatiun under Section 110 of the 
Motor Vehicles Act to recover compen- 
sation of Rs. 6.000/- from the respon- 
dents to that application. The first res- 
pondent claimed that he had sold the 
car in May. 1963 to the second Respon- 
dent and that he was (not?) liable to 
pay any damages. The second respon- 
dent remained ex parte. The third res- 
pondent the Insurance Company, took 
the plea that the car was insured by 
the first respondent and that as the 
vehicle had been transferred to the 
second respondent without the policy it- 
self being transferred, the Insurance 
Company was not liable to pay any 
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Both the decisions . 


damages. The Tribunal held that the 
driver of the’ vehicle was negligent and 
the accident was the result of his negli- 
zence. The Tribunal also held that the 
Sale of the car by the first respondent 
to the second respondent was not estab- 
lished and therefore the first respondent 
as well as the second respondent were 
also liable. This Appeal is by the In- 
surance Company. 


2, Sri T. Veerabhadrayya, learn- 
ed counsel for the appellant Company 
arges that the Tribunal was wrong in 
holding that the sale of the car to the 
second respondent had not been esta- 
blished. He urged that the sale was 


` proved by the evidence of R. W. 1, the 


delivery receipt Ex. B-1 and the entries 
in the account books of the first res- 
pondent. The Tribunal places strong 
reliance on the circumstance that not- 
withstanding the fact that the receipt 
Ex. B-1 mentions the date of transfer 
as 13-5-1963 neither the counter of the 
first respondent nor the counter of the 
third respondent mentions the date of 
transfer. The first and third respon- 
dents were content to say that the trans- 
fer was in May, 1963. No explanation 


-was offered as to why the date of trans~ 


fer was not mentioned in either of the 
counters though the delivery receipt 
was always available with the first res- 
pondent and though according to the 
first respondent there were entries in 
his accounts to establish the transaction. 
The circumstance pointed out by the 
Tribunal is-a suspicious circumstance’ 
which throws doubt on the genuineness 
of the receipt as well as the entries in 
the accounts. 


The Tribunal further relied on the 
circumstance that neither the first reg- 
pondent nor the second respondent inti- 
mated the transfer to the Regional 
Transport Officer in order to get the 
‘© certificate transferred. Sri T. Veera- 
bhadriah urges that the law provid 
14 days time for getting the ‘C certifi- 
cate. It may be that the law allows 14 
days time, but the Tribunal was cer- 
tainly entitled to take that circumstance 
into account Sri T. Veerabhadriah 
urges that R. W. 1 was not cross-exa~ 
mined with reference to the accounts, 
That was for the simple reason that 
the account books were. produced in the 
course of the re-examination of the wit- 
ness and it was unnecessary to cross- 
examine the witness with reference to 
the account books as the witness had 
already been cross-examined with re 
ference to the receipt and what applied 
to the receipt also applied to the ac~ 
count books. The witness had already 
been asked whether the transfer was 
reported to the Regional Transport 
Officer and whether they applied for 
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refund of the premium for the lapsed 
policy. As stated by me earlier, the 
failure of the respondents to mention 
the date of the transfer in the counters 
renders both the receipt and the ac- 
counts suspicious. I therefore confirm 
the finding of the Tribunal that 
sale by the first respondent in favour 
of the second respondent had not been 
established. Even assuming that there 
was a sale of the vehicle by the first 
respondent in favour of the second res- 
pondent on 13-5-1963 as alleged by the 
first respondent and the third respon- 
dent, the mere transfer of ownership 
does not necessarily put an end to the 
liability of the 
Vide Madras Motor Insurance Co. Ltd. 
v. Mohamed Mustafa Badsha. (1960) 2 
Mad LJ 202 = (AIR 1961 Mad 208). 


3. The C. M. A is therefore dis- 
missed with costs. 
. Appeal dismissed. 
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r REDDY, JJ. 


Uppalapati Venkataratnam, Appel- 
fant v. Sri Chennakeswavaswami Tem- 
ple, Uppalapadu. Respondent. 

Appeal No. 264 of 1967, D/- 23-12- 
1970 against decree of Per oa Baptla in 
i al Suit No. 25 of 196 


ay Trusts Act (1882), an l4 — 
Ex-trustee cannot claim adverse posses- 

sion until he sets a proper discharge. 
(Para 6) 


(B) Limitation Act (1908), Section 
142 — Adverse possession of property 
by person in fiduciary capacity. ; 

(Para 8) 

(A + B) A Trustee by being merely 
removed from the office of Trusteeship, 
is not discharged of his obligation to- 
wards the trust. When as a Trustee, he 
was in possession of the temple property. 
his fiduciary capacity as that of a Trust- 
tee could discharged only by hand- 
ing- over possession of the Trust pro- 
perty to the successor trustee. The pos- 
session of an ex-trustee, till he dischar- 
ges his obligation to hand over all trust 
properties to the Trust or the subsequent 
trustees. would be deemed to be that 
of the Trust itself (Case law discussed). 

{Paras 6, 8) 


Therefore where the trustee of a 
femple has not obtained his discharge 
by handing over the trust property after 
his removal from the office of the 
Trusteeship but continued to be in pos- 
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C. Temple (M. Reddy J.) 


Insurance Company: . 


“P. C. (1908), S. 47). 


[Prs. 1-2] A.LE 


session of the Temple property. the tem- | 


ple cannot be deemed to be out of pos- 
session of the same. His possession even 
after the removal would be in the fidu- 
ciary capacity of a de facto trusteeship. 
Hence neither the temples’ suit filed by 
subsequent trustees for recovery of pos- 
session of temples’ property is barred 
by limitation under Art. 142 nor has 


the ex-trustee acquired title by adverse 


possession, (Para 8) 

(C) Limitation Act (1908), Art. 182 
~— Applicability — Article applies only 
to applications under Civil P. C. — Pro- 
ceeding initiated under Madras Hindu 


Religious Endowments Act (1927) not 
being a proceeding under Civil P. 
(Case law 


Article 182 does not apply. 
discussed), - (Para 11) 

(D) Madras Hindu Religious En- 
dowments Act (2 of 1927), Section 78 — 
Order under — An order under S. 78 
not being an order that can be executed 


‘as a decree under Civil P. C., the b 


of a suit under Section 47, Civil P.C. 
also does not apply. (X-Ref:— Civil 
(Para 11) 
Cases Referred? Chronological Paras 
(1967). AIR 1967 SC 990 (V 54) = 

: 1967-1 SCR 303, Wazir Chand 

Mahajan v. Union of India 13 
(1964) AIR 1964 SC 752 (V 51) =- 

1964-3 SCR 709, Bombay Gas 

Co. Ltd. v. Gopal Bhiwa it 
(1963) AIR 1963 Mad 353 (V 50) = 

76 Mad LW 619, Venkatarama > 

Naidu v. Jayammal i 8 
0953) AIR 1953 SC 98 (V 40) = 

1953 SCR 351, Sba Mulchand 


Jawahar Mills Ltd., Salem i 
(1911) ILR 34 Mad 257 = 38 Ind 

App 129 (PC), Sriniwasa Moor- 

thy- v. Venkata Varda Aiyangar 6, 8 


T. Ramachandra Rao and J. V. G. 
Ramaji Bhanu, for Appellant; I. Balaiah, 
for Respondent. 5 


MADHAVA REDDY, J.:— This ap- 
peal is by the defendant an ex-trustee 
of Sri Chenna Kesava Swamy temple, 
Uppalapadu against the judgment and 
decree in O. S, No. 25/81 on the file of 
the Subordinate Judge, Bapatla de- 
creeing the temple’s suit for recovery 
of possession of the plaint Schedule land 
measuring about Ac. 8-88 cents in D. No. 
351 out of Ac. 37-87 cents and for past 
and future profits with interest, 


2. The plaint schedule land was 
endowed to the Deity and is covered 
by title-deed No. 599 which stands in 
the name of the Deity. The right, title 
and interest in the suit land therefore 
vests in the plaintiff. The defendant 
appellant was the trustee of the tem- 
ple who was ordered to be removed by 
the Board of er, Hindu Re- 
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ligious Endowments by an- Order dated 
25-1-1936 (Ex. B-1) The subsequent 
Trustees of the temple filed O. P, No. 
102/39 in the District: Court. Guntur 
under Section 78 of the-Madras Hindu 
Religious Endowments Act 2° of 1927 
for recovery of possession of the tem- 
pe lands including the plaint schedule 

d against the appellant herein. That 
petition was ordered on 17-9-1941 which 
fs marked as Ex. B-11. It is alleged 
that the subsequent trustees were negli- 
gent in taking possession of the land 
from the defendant which necessitated 
the filing of the present suit. ; 


3. The  defendant-trustee does 
not dispute the title of the temple to 
the suit land but claims to be in ad- 
verse possession of the same ever since 
he was removed from the Trusteeship 
of the plaintiff-temple. Although O. P. 
No. 102/39 on the file of the District 
Judge was allowed, he has been in 
open, continuous and hostile possession 
of the plaint schedule land, as such 
the title of the temple to the properties 
was extinguished and he acquired title 
by adverse possession. He also . con- 
tends that the only remedy of the tem- 
ple was to execute the order in O. P. 
102/39 and a suit for the same relief is 
barred by time. He also asserts that 
the Managing Trustees filed Miscellane- 
ous Petition No. 19-of 1956 on the file 
of the First Class Magistrate, Bapatla 
for the recovery of the Plaint schedule 
property from the defendant under Sec- 
tion 87 of the Hindu. Religious and 
Charitable Endowments Act. which after 
being opposed by the appellant was dis- 
missed for default, 


4. The trial Court found that the 
defendant-appellant who was the ex- 
trustee did not raise any plea of ad- 
verse possession before 1959 and there- 
fore his possession till that date would 
be on behalf of the temple in the capa- 
city of a de facto Trustee and that 
therefore Section 10 of the Limitation 
Act applies to the case and no question 
of limitation arises in the present case. 
Accordingly the plea of adverse posses- 
sion was repelled. The Court also held 
that the subsequent Trustees and the 
Executive Officers of the temple acted 
In collusion with the defendant. In that 
view it decreed the sult and also award- 
ed mesne profits with interest from th 
date of the suit. i 


5. In this appeal Mr. T. Rama- 
chandra Rao. learned counsel for the 
defendant appellant argues firstly that 
having regard to the fact that the de- 
fendant was removed from the Trustee- 
ghip of the temple under Ex. B-1, dated 
25-1-1936 his possession from that date 
was adverse, but quite apart from that 


the plaintiff-temple being out of posses- 
sion of the plaint schedule properties 


for more. than 12 years prior to the 
institution of the suit the suit is liable 
to be dismissed as barred by limitation 
under Article 142 of the Limitation 
Act; and secondly that the only remedy 
open to the plaintifi-temple was to ex- 
ecute the order in O. P. 102/39 on the 
file of the District Judge, Guntur and 
that has become barred by limitation 
and no separate suit lies We would 
therefore proceed to consider these con- 


tentions in the order in which they are ` 


referred to above. 


6. The defendant-appellant is not 

a stranger to the temple. He was an 
ex-trustee. He was no doubt ordered 
to be removed by the Board of Com- 
missioner, Hindu Religious Endowments, 
Madras on 25-1-1936. But he continued 
to be in possession of the suit lands even 
after his removal from the Office. But 
with the mere continuance of the Ex 
Trustee possession of the temple 
lands, after the order of removal. in our 
view, limitation would not begin to run 
against the temple. From Ex. B-11, the 
certified copy of the Order in O. P. 
102/39 on the file of the District Judge, 
Guntur. it is abundantly clear that the 
Ex-trustee did not set up any claim of 
adverse possession against the temple. 
In fact in his deposition as D. W. 1 he 
admits “I cannot say when I entertain- 
ed the idea of usurping the land as that 
of my own in my mind.” Apart from 
his solitary statement, he has not let in 
any evidence to show that he has been 
in adverse possession of the properties 
of the temple. That apart. he also ad- 
mits that he had leased out the lands to 
Dande Brahmayya and Venkatayya when 
he was a Trustee. 
tees who succeeded him gave notice to 
the lessees to pay the rent to them. they 
handed over possession of the lands to 
There is no other evidence of such 
handing over of possession. In his de- 
position he also admits that he had fil- 
ed an application in 1959 before the 
Tahsildar under the Andhra  Inams 
(Abolition and Conversion into Ryotwari) 
Act, 1956 pleading adverse possession 
but the Tahsildar decided against him. 
That Order was upheld on appeal by 
the Revenue Divisional Officer and also 
by the High Court in a petition filed by 
him under Article 227 of the Constitu- 
tion. In that proceeding the High Court 
also observed that the plaintiff has not 
proved his adverse possession, He fur- 
ther admits that he does not know whe- 
ther his brother Lakshmaiah leased out 
the lands as Trustee of the temple. 
There is no other evidence to support 


his plea of adverse possession. 


Only when the Trus- 
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To hold adverse possession by a 
person who had entered into possession 
as a Trustee of the temple proved. it 
must be established that such person 
renounced his possession as a trustee 
and openly making a hostile claim to be 
in possession in denial of the right of 
the temple and continue to be in pos- 
session for over the period of twelve 
years. The animus of the person hold- 
ing the property who when he entered 
into possession was a Trustee and could 
never claim to be in adverse possession, 
lin view of hig position as a Trustee as- 
sumes great importance. When the de- 
` fendant admits that. he cannot say 
‘when he entertained the idea of usurp- 
ing the suit land as that of his own in 
his mind”, he could not be deemed to 
hold the land adversely at any time. It 
is however, argued on behalf of the ap- 
pellant that from the date of his remo- 
val i. e., 25-1-1936 he should be deemed 
to be in adverse possession. But that 
cannot be accepted in view of Ex. A-3, 
the registered lease dated 20-1-1941. 
Ex. A-3 is a registered lease executed 
by the defendant’s brother Lakshmaiah 
as Managing Trustee of the temple in 
favour of certain other lessees on 29-6- 
1941 for a period of five years. Even 
quite apart from that lease deed, a Trus- 
tee by being merely removed from the 
office of Trusteeship, is not discharged 
of his obligations towards the trust. 
When as a Trustee, he was in possession 
of the temple property, his fiduciary 
capacity as that of a Trustee could be 
discharged only by handing over pos- 
session of the Trust property to the suc- 
cessor trustee. The Privy Council in 
| Srinivasa Moorthy v. Venkata Varada 
Aiyangar, (1911) ILR 34 Mad 257 (PC) 
laid down: 


“No person who has accepted the 
position of a trustee and has acquired 
property in that capacity can be per- 
mitted to assert an adverse title on his 
own behalf, until he has obtained a pro- 
per discharge from the trust with which 
he has. clothed himself.” 


The defendant appellant has it obtain- 
ed such discharge. His possession even 
after the removal would be in the fidu- 
ciary capacity of a de facto trustee. 
Therefore, his possession would still be 
the possession of the temple. Therefore, 
neither the question of temple being out 
of possession, nor of the defendant. an 
ex-trustee, being In adverse possession 
arises. 

T The plea of adverse possession 
must also fail on another ground also. 
Admittedly these lands were leased out 
by the defendant appellant as a Trus- 
tee under Exs. B-8 and B-9 on 12th July, 
1935. The lessees executed these lease- 
deeds in favour of the Deity when the 


ALK 


appellant was the trustee thereof, 
Though an order removing him from 
the office of the Trusteeship was made 
on 25-1-1936. he did not set up any 
plea of adverse possession, as already. 
observed, even in O, P. No. 102/39 in 
which a final order was made on 17-9- 
1941. Even if it is assumed that no 
sooner the order was made, he was 
bound to vacate and no longer be deem- 
ed to be continued in possession in any 
fiduciary capacity for and on behalf of 
the temple, the temple would be deem- 
ed to be out of possession from that date 
£e., 17-9-1941 and not from any date 
earlier to that. Section 94 of the Madras 
Hindu Religious and Charitable Endow- 
ments Act lays down that “nothing con- 
tained in any law of limitation for the 
time being in force shall be deemed to 
vest in any person the property or funds 
of any religious institution which had 
not vested in such person or his pre- 
decessor-in-title before’ the commence. 
ment of this Act.” Having regard to 
the above, the possession of the lessees 
who took the plaint schedule lands on 
lease on 12th July, 1935 for a period of 
five years continued till July, 1940. pee 
defendant-appellant did not set up 

adverse possession in O. P. No. 102/39 
which concluded in September, 1941. 
Section 94 of the Madras Hindu Religi- 
ous and Charitable Endowments Act 
came into force on 28th August. 1952 
ie., before the Plaintiff could be deem- 
ed to be out of possession for more than 


- twelve years. Notwithstanding any law 


for the time being in force, as laid down 
in Section 94 of the Act, from 21sé 
August, 1951 onwards if the defendant 
had not already by then acquired title to 
the properties. he would not acquire any 
title thereto. Nor could the plaintiff- 
temple be deemed to be out of posses- 
sion and to have lost its right to recover 

possession of the same. Á 


8. That apart as already hel 
since the defendant who was a Trustee 
never obtained his discharge by hand 
ing over the Trust property but con- 
tinued to be in possession of the tem- 
ple property. the temple cannot be deem- 
ed to be out of possession of the same. 
His possession would be temple’s pos« 
session. In Venkatrama Naidu v. Jaya- 
mmal, AIR 1963 Mad 353 with refer- 
ence to the decision of the Privy Coun-« 
cil in (1911) ILR 34 Mad 257 (PC) if 
was held: 


- “The principle of Article 142 of 
the Limitation Act will not have any 
application. A person in such posses-. 
sion which had its foundation in a fidu- 
ciary obligation, without discharge of 
it by redelivery to the trust or its res 
presentative cannot plead that it is for 
the representative to show that within 
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[2 years of the suit, he was in posses- 
sion.” 

We find ourselves in entire agreement 
with this view. The possession of an 
ex-trustee, till he discharges his obliga- 
tion to hand over all trust properties to 
the Trust or the subsequent trustees, 
would be deemed to be that of the Trust 
itself. Hence in our opinion neither the 
plaintiffs suit is barred by limitatign 
under Article 142 of the Limitation Act 
nor has the defendant acquired title by 
adverse possession thereto. 


9. The next question that falls 
for consideration is whether the present 
suit is barred and whether the only re- 
medy of the plaintiff-temple is to ex- 
ecute the order in O. P. No. 102/39 on 
the file of the District Court, Guntur. 


10. O. P. 102/39 was a petition 
under Section 78 of the Madras Hindu 
Religious Endowments Act. Section 78 
of the Act reads as follows: 


“Where a committee has appointed 
a person as non-hereditary trustee of a 
temple or where a Board of Committee 
has appointed a person to discharge the 
functions of a hereditary trustee and 
such person is resisted in, or prevented 
ffrom obtaining possession of the math 
or temple or of the endowments con- 
nected therewith or of any _ title-deeds 
or other documents relating’ thereto, the 
Court may, on application by the per- 
gon so appointed and on production of 
the order of the Board or Committee 
appointing him, order the delivery to 
guch person the possession of such pro- 
perty as may be specified therein.” 
The object of this Section was to pro- 
vide a summary process of Court for 
recovering possession of property from 
Ex-Trustees who failed to deliver the 
same. This order is made by the Civil 
Court upon production of certificate 
from the Commissioner about the nature 
of the property. It is not a substitute 
for a regular suit. Section 87 of the 
Hindu Religious and Charitable Endow- 
ments Act XIX of 1951 which replaces 
the earlier Act makes a similar provi- 
sion for recovering possession of temple 
properties from Ex-Trustees. Only a 
remedy was provided for taking posses- 
sion of the admitted Trust properties. 
The title to the property as- such is not 
decided therein. Hence the question 
whether the plaintiff-temple had lost 
its right to the Trust Property and whe- 
ther the defendant had acquired title 
by adverse possession was not gone into. 
In fact that plea was not taken in that 
proceeding. In the result only an order 
for delivery of possession of the pro- 
perty was made in September 1941. 


11. Section 78 of the Madras 
Hindu Religious and Charitable Endow- 
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ments Act by itself does not bar a suit 
All that Section 78 of the Act lays down 
is that on production of the order of the 
Board, the Court may order delivery of 
the property to such person. The Order 
made under Section 78 and Section 87 
may thus be executable as a Decree or 
Order of the Court. But the provisions 
of these Acts do not in specific terms bar 
the institution of a Civil Suit for re- 
covery of possession, nor do they lay 
down that the only remedy of a per- 
son who has obtained an order under 


. these provisions is to execute the order.. 


However, what is argued by the learn- 
ed counsel for the appellant is that such 
an order being executable, Article 182 
of the Limitation Act applies. Article 
182 of the Act provides three year 
period of limitation for execution of a 
decree or order of any Civil Court not 
provided by Article 183 or by Section 
48 of the Code of Civil Procedure, 1908. 
No doubt, if this Article were to apply 
and the jurisdiction of a Civil Court is 
barred, the only remedy of the plain- 
tiff would be to execute the order in 
O. P. No, 102/39 and that it cannot now 
be executed as it is beyond three years. 
Article 182 however applies only to de- 
crees or orders made under the Code of 
Civil Procedure and not to every order 
of a Civil Court. Though the words 
“Under the Code” are not to be found 
in Article 182. the Supreme Court in 
Sha Mulchand and Co. Ltd. (in Liqui- 
dation) v, Jawahar Mills Ltd., ATR 1953 
SC 98 with reference to Article 181 of 
the Limitation Act, in which also the 
words “under the Code” do not occur, 
has observed. 

“This long catena of decisions may 
well be said to have as it were, added 
the words “under ‘the Code” in the first 
column of that article (Art, 181”). 
Their Lordships of the Supreme Court 
in Bombay Gas Co Ltd. v. Gopal Bhiwa, 
AIR 1964 SC 752 also observed: 

“It is well settled that Article 181 
applies only to applications which are 
made under the Code of Civil Proce 
dure.” i 7 
This was again reiterated by the 
Supreme Court in Wazir Chand v. Union 
of India, AIR 1967 SC 990. Dealing 
with a case arising under Section 20 of 
a Arbitration Act their Lordships 
h É 


“That Article 181 of the Limitation 
Act does, not apply to a proceeding 
therein.” 

Having regard to the above, we must 
hold that a proceeding initiated under 
Section 78 of the Madras Hindu Religi- 
ous Endowments Act 1863 (1927?) was 
not a proceeding under the Code. Hence 
Article 182 of the Limitation Act does 
not apply. Consequently, it was not an 
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order which should have been executed 
within a period of three years from the 
date of the order viz., 17-9-1941. As it 
is not an order that could be executed 
as a decree under the Code of Civil 
Procedure: the bar of a suit laid down 
in Section 47 of the Code of the Civil 
Procedure is’ also not attracted. 


: 12. As already held, the matter 
fn dispute as to the extinguishment of 
the title of the plaintiff to the suit pro- 
perty or acquisition of title by adverse 
possession by ‘the defendant could not 

“Ebe adjudicated in a proceeding under 

. Section 78 of the Madras Hindu Religi- 
ous Endowments Act. Consequently. the 
present suit is not barred. Nor is it 
barred under Section 47 of the Code of 
Civil Procedure read with Article 182 
of the Limitation Act. The contention 
of the learned counsel for the appellant 
must therefore fail 


13. In the result this appeal ‘Is 
dismissed with costs throughout. 
Appeal dismissed. 
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KRISHNA RAO, CHINNAPPA REDDY 
AND A, D. V. REDDY, JJ. 
Gogireddy Sambireddy, Accused- 
Petitioner v. Gogireddy Jayamma and 
another, Complainant-Respondents.. 
Criminal Mise. Petn. No. 18 of 1970, 
D/- 7-7-1971, decided by Full Bench on 
order of reference made by Chinnappa 
Reddy and A D. V, Reddy, JJ.. D/- 
29-9-1970. -> 


(A) Hinda Marriage Act (1955), Se. 

31, 17 — Provisions of Section 11 and 

17 do not offend Art. 15 (1) of Consti- 

. tution. (Para 11) 

(B) Constitution of India, Art. 15 (1) 

— Sections 11 and 17 of Hindu Marriage 
Act do not offend axe 15 (1D. 

(Para 11) 


(A) (B) Sections 11 and 17 of the 
Act do not offend Article 15 (1). Adher- 
ence to religion is not the basis of the 
classification made by the Act. 

(Paras 10 and 11) 


The Act introducing as it does the 
principle of monogamy is undoubtedly 
a law providing for social welfare and 
reform as contemplated by Article 25 
(2) of the Constitution. It is a legisla- 
tion intended for the benefit of the class 
of persons to whom the Act is appli- 
cable. It will be a travesty of the truth 
to say that it is directed against that 
class and discriminates against them. 


BP/BP/A696/72/CWM 


` Hindu 
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The legislation brings the persons to 
whom it applies on a line with Chris- 

Parsis, Jews, Nairs, and others 
who are already monogamous. Thus it 
is a step towards the establishment of 
a uniform Civil Code, the cherished goal 
of Article 44 of the Constitution True, 
the Muslims are left out but the per- 
sons governed by the Hindu law were 
ripe for the social reform and in choos- 
ing them for the reform it cannot be 
said that Parliament was discriminating 
against them. (Para 10) 


The Hindu Law did not apply ex 
clusively to Hindus and that it did not 
also apply to all Hindus either. - The 

du Law was a body of personal law 
applicable to Hindu as well`as several 
non Hindu communities. The Hindu 
Marriage. Act also is not confined in its 
application to persons professing the 
religion only. Both the Hindu 
Law and the Hindu Marriage Act are 
personal laws applicable to Hindus as 
well as to some non-Hindus. The Hindu 
Marriage Act is an Act amending the 
body of personal law known as Hindu 
Law. Not adherence to religion but 
subjection to a certain personal law is 
the basis of the classification made by 
the Hindu Marriage Act It. cannot 
therefore be said that the classification 
is based on religion only. (Case law Dis- 
cussed). (Para 10) 


Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 942 (V 46) = 
poe Rg oe SCR 563, Moti 


(1954) ATR 1954 at 561 (V 41) = 
Pa SCR 568. State of Bombay 
Bombay Education Society 

(1953) AIR 1953 Bom 311 (V 40) = 
55 Bom LR 323, Dattatraya v. 
State of Bombay 5 
AIR 1952 SC 123 (V 39) = 
1952 Cri LJ 805, Kathi Raning 
Rawat v. State of Saurashtra 
(1952) ATR 1952 Bom 84 (V 39) = 
1952 Cri LJ 354, State of Bom- 
bay v. Narasu Appa Mali 1r 
(1952) ATR 1952 Bom 451 (V 39) = 
4 Bom LR 626 = 1952 Cri LJ 
Tet. State v. Vithal 
(1952) AIR 1952 Cal 825 (V 39) = 
56 Cal WN 801, Anjali Roy v. 
State of West Bengal 
(1952) AIR 1952 Mad 193 (V 39) = 
1952 Cri LJ 434, Srinivasa- Ai- 
yar v. Saraswathi Ammal 10 
(1951) AIR 1951 Bom 470 (V 38) = 
1952 Cri LJ 23, Yusuf Abdul 
Aziz v. State 5, 10 
P. A. Chowdary, for Petitioner: N. 
Narasimha Rao, for Respondent No. 1 
Publie Prosecutor, for the State. 


CHINNAPPA REDDY, J. :— A Hindu 


4,9 


le aggrieved by her husband’s conduct 


marrying a second wife laid a complaint 
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against him for an offence under Sec- 
iion 494, I. P, C., read with Sections 11 
and 17 of.the Hindu Marriage Act, 1955. 
In this application under Section 561-A; 
Criminal P. C. the husband seeks ‘to 
aave the proceedings against him quash- 
2d on the ground that Sections 11 and 
L7 of the Hindu Marriage Act are ultra 
vires and unconstitutional as they of- 
fend Article 15 (1) of the Constitution. 
We may at once state that though the 
Act has been on the statute book for 
§fteen years no one thought worth 
while all these years to challenge the 
vires of these provisions either in 
court or elsewhere. It has now fallen 
to this petitioner to question the vires 
af these provisions, 


2. Sri P. A. Chowdary, learned 
sounsel for the petitioner. argued that 
while the personal law of the Hindus 
yrior to 1955 and the personal law of 
he Muslims always permitted polyagamy, 
the Hindu Marriage Act made the Hindu 
marriage monogamous while the Mus- 
im marriage was left untouched. The 
affect of making the Hindu marriage 
monogamous was that it exposed Hin- 
jus to Section 494, I. P. C. while Mus- 
ims continued unexposed. A statute 
which so exposed Hindus to a prosecu- 
ion under Section 494, I. P. C. to which 
hey would not be so exposed if they 
ire Muslims, was a statute which dis- 
‘riminated against Hindus on the ground 
vf their religion only and, therefore. of- 
‘ended Article 15 (1) of the Constitu- 


jon. Sri Chowdary urged that a provi-. 


don which made the same act an of- 
‘ence if committed by a Hindu but not 
io if committed by a Muslim was patent- 
y discriminatory on the ground of re- 
igion only. He contended that a cri- 
ninal law, unlike personal law, must 
se uniform and that it was not permis- 
ible to have one criminal law- for the 
Tindus and another criminal law for 
he Muslims. He contended that it was 
xermissible to amend personal laws but 
submitted that it was not open to the 

“egislature. under the guise of amend- 
ng one of the several personal laws 
grevailing in the land, to subject the 
yersons governed by that personal law 
œ a penal law without at the same time 
subjecting others governed by other 
nersonal laws to the same penal .law- 
He further urged that a law which 


made an act an offence if committed by | 


t person subject to a particular personal 


aw but not by others hurt the unity 
id integrity of the nation and was 
jestructive of the secular character of 


he State. He drew our attention to 
Article 44 of the Constitution which 
grescribes that the State shall endeav- 
yur to secure for the citizens a uniform 
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Civil Code throughout the territory of 
India, 


3. To understand and consider 
the submissions made by the learned 
counsel, it will be useful if we refer to 
the relevant constitutional and statu- 
tory provisions and their extent and 
scope. Article 14 of the Constitution 
assures to all persons equality . before 
the law and equal protection of the 
laws. It is now well settled that while 
Article 14 forbids class legislation, it 
does not forbid a reasonable classifica- 
tion for the purposes of legislation, pro- 
vided that the classification is founded ` 
on an intelligible differentia and that 
differentia has a rational relation to the 
object of the statute. The classifica- 
tions may be founded on different bases 
such as geographical, historical, occupa- 
tional or the like. It may even be based 
on religion. See for instance the case 
of Moti Das v. S. P. Sahi (AIR 1959 
SC 942) where it was held that the ex- 
clusion of Sikh religious trusts from 
the applicability of the Bihar Hindu re- 
ligious Trusts Act did not offend Arti- 
cle 14 of the Constitution as the organi- 
sation of Sikh religious trusts was es- 
sentially different from the organisation 
of Hindu Religious trusts and the Legis- 
lature apparently thought that Sikh re- 
ligious trusts did not require the same 
protection as Hindu religious trusts. On 
the same analogy it must be held that 
the Legislature may determine which 
religious community is ready for social 
reform and make laws accordingly. 


4. But Article 15 (1) of the Con- 
stitution says, “the State shall not dis- 
criminate against the citizen on grounds 
only of religion. race, caste, sex. ‘place 
of birth or any of them.” Thus while 
religion, race, caste, sex and place of 
birth may furnish a legitimate basis for 
classification for the purposes of Arti- 
cle 14 so far as citizens are concerned, 
Article 15 (1) forbids a classification on 
the . ground only of religion. race caste, 
sex, place of birth or any of them. It 
should also be noted that while the word 
“discriminate” is not used in Article 14, 
the expression “discriminate against” is 
used in Article 15 (1). Patanjali Sastri 
C: J., explained the distinction be- 
tween Article 14 and Article 15 in Kathi 
Raning Rawat v. State of Saurashtra, 
AIR 1952 SC 123. He said: 


“All legislative differentiation is nof 
necessarily discriminatory. In fact, the 
word ‘discrimination’ does not occur in 
Article 14 The expression ‘discriminate 
apainst’ is used in Article 15 (1) and 
Article 16 (2) and it means, according 
to the Oxford Dictionary, “to make an 
adverse distinction with regard to; to 
distinguish unfavourably from others”. 





- presumption that the State 
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Discrimination thus involved an element 
of unfavourable bias and it is in that 
sense the expression has to be under- 
stood in this context. If such bias is 
disclosed and is based on any of the 
grounds mentioned in Articles 15 and 
16, it may well be that the statute will, 
without more, incur condemnation as 
violating a specific constitutional pro- 
hibition unless it is saved by one or 
other of the provisos to those Articles. 
But the position under Article 14 is dif- 
ferent. Equal protection claims under 
that Article are examined with the 
action is 
reasonable and justified. This presump- 
tion of constitutionality stems from the 
wide power of classification which the 
Legislature must, of necessity, possess 
in making laws operating differently as 
regards different groups of persons in 
order to give effect to its policies.” 


5. Next, the expression used in 
Article 15 -(1) is ‘on grounds only of and 
not the expression ‘on grounds of’. The 
word ‘only’ is significant. It shows that 
the discrimination forbidden by the 
Article is discrimination based solely on 
the ground of religion etc., and on no 
other ground. If the discrimination is 
based on other grounds as well then 
Article 15 (1) does not hit the statute. 
In Anjali Roy v. State of West Bags 
56 Cal WN eee = (AIR 1952 Cal 825) 
Chakravartti, C. J.. observed: 


“Of paramount importance in clause 
(1) are the words “discrimination” 
and “only”. What the article forbids is 
discrimination and discrimination based 
solely on all or any of the grounds men- 
tioned in the Article. All differentia- 
tion is not discrimination, but only such 
differentiation as is invidious and as is 
made, not because any real difference 
în the conditions or natural difference 
between the persons dealt with makes 
different treatment necessary, but be- 
cause of the presence of some characte- 
ristic or affiliation which is either dis- 
liked or not regarded with equal favour 
but which has no rational connection 
with the differentiation made as a justi- 
fying reason. Next, the discrimination 
which is forbidden is only such dis- 
crimination as is based solely on the 
ground that a person belongs to a parti- 
cular race or caste or professes a parti- 
cular religion or was born àt a parti- 
cular place or is of a’ particular sex and 
on no other ground. A discrimination 
based on one or more of these grounds 
and also on other grounds is not hit by 
the Article.” 


Similarly in Yusuf Abdul Aziz v. State, 
AIR 1951 Bom 470, Chagla, C. J., and 
Gajendragadkar, J. ‘said, 
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"Now, it is apt very often to be 
overlooked that Article 15 (1) speaks of 
discrimination on grounds only of reli- 
gion: race, caste, Bea place of birth or 
any of them. If religion, race, caste, 
sex, place of birth is merely one of the 
factors which the Legislature has taken 
into consideration, then it would not 
be discrimination only on ground of 
that fact, but if the Legislature has dis- 
criminated only on one of those grounds 
and no other factor could possibly have 
been present, then undoubtedly the law 
would offend against Article 15 (1).” 


Like observations were made in Dat- 
tatreya v. State of Bombay, AIR 1953 
Bom 311 and State v. Vithal, 54 Bom 
LR 626 = (AIR 1952 Bom 451). 
decisions in 56 Cal WN 801 = (AIR 1952 
Cal 825); AIR 1951 Bom 470 and AIR 
1953 Bom 311 were noticed by their 
Lordships of the Supreme Court in State 
of Bombay v. Bombay Education Society, 
AIR 1954 SC 561 (567). Their Lord- 
ships did not disapprove the decisions 
but distinguished them on the ground 
that those cases were concerned with 
Article 15 (1) of the Constitution while 
they were considering Article 29 (2). 
They pointed out that while Article 15 


The- 
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(1) dealt with discrimination generally . 


Article 29 (2) dealt with denial of ad- 
mission into educational institutions of 
certain kinds. They held that irrespec- 
tive of the object of the statute, if the 
immediate ground and direct cause for 
the denial of admission into the speci- 
fied educational institutions was religion 
race, caste or language of the citizen, 
then there was a denial of the funda- 
mental right guaranteed by Article 29 
(2). The position therefore is that in 
order to successfully claim the right 
under Article 15 (1) of the Constitution 
it must be shown that there is discrimi- 
nation and not mere differentiation, that 
the discrimination is based on grounds 
of race, religion, caste, sex or place of 
birth and that no other considerations 
contributed to the discrimination. Even 
if the rule applicable to cases coming 
under Article 29 (2)-is applied to cases 
under Article 15 (1) it must be shown 
that religion, race, sex caste or place 
of birth is the immediate ground and 
direct cause for the discrimination. . 

6. Section 494, I. P. C, in so far 
as it is relevant states “Whoever, hav- 
ing a husband or wife living. marries in 
any case in which such marriage is void 
by reason of its taking place during the 
lifetime of such husband or wife, shall 
be punished.” On the face of it Sec- 
tion 494 is not discriminatory since it 
makes no reference to the religion of 
either spouse. At this juncture itself 
we would like to remove the misconcep- 


` tion that no Muslim can ever be punish- 
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ed under Section 494 and that no Hindu 
could be punished under Section 494 
prior to the Hindu Marriage “Act. A 
Muslim wife marrying during the sub- 
sistence of an earlier marriage can al- 
ways be punished. So too, we presume, 
a Muslim husband marrying a fifth wife 
during the subsistence of the four ear- 
lier marriages. That must follow since 
Section 9, I. P. C. prescribes that words 
importing the singular. number include 
the plural number and . therefore the 
word ‘wife’ in Section 494, I, P. C. must 
include wives. On that, however, we 
express no final opinion. Again a Mus- 
lim who marries under the Special Mar- 
riage Act is liable to punishment under 
Section 494 if he marries again during 
the subsistence of the first marriage 
(Section 44 of the Special Marriage Act). 
Similarly even prior to the Hindu Mar- 
riage Act, a Hindu wife could always 
be. punished for Bigamy. A Hindu, like 
any one else, who married under the 
Special Marriage Act could also be 
punished for Bigamy. Amongst the 
Hindus, the marriage of Nairs and 
others governed by the Marumakkatha- 
yam Law of Kerala have been strictly 
monogamous since the Madras Marumak- 
kathayam Act, 1932, which prohibited 
polygamy. It is therefore incorrect to 
say that prior to the Hindu Marriage 
Act no Hindu could be punished for Bi- 
gamy even as it is incorrect to say that 
no Muslim can be punished for Bigamy. 


T: Before we turn to the provi- 
sions of the Hindu Marriage Act, 1955, 
we could like to refer to the state of 
affairs that existed before the passing 
of this Act. The position before India 
attained independence was that the alien 
Rulers accepted the existence of dif- 
ferent religious beliefs and distinct per- 
sonal laws. Queen Victoria in her fam- 
ous proclamation of 1858 assured her 
Indian subjects that ‘none be in any- 
wise favoured, none molested or dis- 
quieted by reason of their Religious 
Faith or observance; but that all shall 
alike enjoy the equal and impartial 


protection of the law” and further that - 


‘in framing and administering the law, 
due regard be paid to the ancient Rights, 
Usages and Customs of India. And so 
jt came to pass that the people of India 


continued to practice different religions 


and were subject to distinct personal 
laws. When the Constitution came to 
be made there were a multitude of re- 
ligions and a multitude of personal laws. 
But it must not be supposed that the 
personal laws were. coincidental with 
religious faiths. Hindu Law. in parti- 
eular governed not only Hindus but also 
Sikhs. Jains and Buddhists. It govern- 
ed Lingayats. a body of dissenters who 
deny the validity of caste distinctions. 
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It governed progressive sects like Bra- 
hmo and Arya Samajists. It also gov- 
erned persons professing other religious 
beliefs if such was their customary law 
and if there was no statute governing 
them. In fact, until the other day, that 
is until the passing of the Shariat Act, 
several Muhammadan communities such 
as the Khojahs. the Cutchi Memons, the 
Borahs and the Halai Memons were 
governed by Hindu Law in matters of 
succession and inheritance. On the 
other side of the picture were undoubt- 
ed Hindus like the Nairs and other non- 
Brahmin Hindu castes of Malabar, Co- 
chin and Travancore who were govern- 
ed by the Marumakkathayam Law and 
not by the Hindu Law. The Bunts and 
some other communities of Kanara were 
governed by the Aliasanthana Law and 
not by the Hindu Law. Several agri- 
cultural communities in the Puniab were 
governed by Customary Law and not 
by the Hindu Law. It is also well 
known that generally in South India in 
matters of marriage ete.. it was the cus- 
tomary Law rather than the Hindu Law 
that was prevailing. This led Sir 
Gooroodas Bannerjee in his Tagore Law 
Lecture on ‘Marriage and Stridhana’ to 
remark “The difference between the 
customary law of marriage and the gene- 
ral Hindu Law on the subject is no- 
where so considerable or so strongly 
marked as in Southern India.” Thus it Is 
clear that the body of personal law 
known as Hindu Law was neither the 
personal law of all Hindus. nor was it 
the personal law exclusively of Hindus. 
It did not apply to several Hindus in 
important matters and it applied to seve- 
ral. non-Hindus in important matters, 
Such was the Hindu Law before 1955. 


8. Of the several communities In 
India, Christian marriages were strictly 
monogamous. Parsi marriages though 
originally polygamous were made mono- 
gamous in the year 1865 on the de- 
mand of the community itself. Jewish 
marriages have been monogamous for 
centuries notwithstanding the patriarchs 
of the Old Testament who took several 
wives. Hindu. and Muslim marriages 
alone. were polygamous though even 
amongst the Hindus, as already pointed 
out by us. marriages of Nairs and others 
governed by the Marumakkathayam Law 
were monogamous since 1932. Buf 
though Hindu marriages were polygam- 
ous, .polygamy was the exception rather 
than the rule. With great justification 
the late Rt. Hon. V. S. Srinivasa Sastri 
told the Rau Committee. “I thought that 
the pride of Hinduism was that although 
polygamy was permitted in theory, it 
was monogamy which was actually prac- 
tised” The Rau Committee. we may 
mention here, was appointed by the 
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Government of India in 1941 to report 
on the proposal for codification of Hindu 
Law. In their report the Rau Commit- 
tee observed that the weight of evi- 
dence, written and oral adduced before 
them was preponderantly in favour of 
monogamy. The orthodox as well as 
the reformer wanted that monogamy, 
already the rule in practice should be 
translated into a rule of law. Several 
provincial Legislatures passed local laws 
making monogamy the rule for those 
‘governed by Hindu Law. Thus the 


Bombay Prevention of Hindu Big- 
amous Marriages Act. 1946, the 
Madras Hindu (Bigamy Prevention 
and Divorce) Act, 1949 and the Sau- 
rashtra Prevention of Hindu Big- 
amous Marriages Act, 1950. The 


situation was ripe for introducing the 
social reform of monogamy on an 

India basis by making a law applicable 
to every one governed the Hindu 


Law. Public opinion was strongly in 


its favour and local laws were already 
fin force in several States. The stage 
was thus set for the Hindu Marriage 
- Act of 1955. 


9. The Hindu Marriage Act was 
passed in 1955 to amend and codify the 
law relating to marriage among Hindus 
but it should at once be stated that the 
expression ‘Hindu’ is defined by Section 
2, sub-section (3) of the Act to include 
“a person who, though not a Hindu by 
religion, is, nevertheless, a person to 
whom this Act applies by virtue of the 
provisions contained in this section.” 
Section 2 (1) provides for the applica- 
tion of the Act to (a) all Hindus includ- 
ing Veera Shaivas, Lingayats, and those 
belonging to the Brahmo, Prarthana or 
Arya Samaj Sects (b) Buddists, Jains 
and Sikhs and (c)all other persons do- 
miciled in India who are not Muslims, 
Christians, Parsis or -Jews, unless it is 
proved that such persons would not have 
been governed by the Hindu Law or 
any custom or usage treated as part of 
that law. Thus a ‘Hindu’ for the pur- 
poses of the Hindu Marriage Act is not 
strictly a Hindu. He may be a non- 
Hindu like a Buddist, Jaina or Sikh or 
be may be a non-Hindu who is also not 
a Christian, Muslim. Jew or Parsi, but 
who is domiciled in India. The Act ap- 
plied to all persons to whom the Hindu 
Law was previously applicable whether 
they are Hindus or not. Section 5 of 
the Act prescribes the conditions which 
have to be fulfilled for the solemnisa- 
tion of a marriage between two Hindus, 
that is. between two persons defined as 
Hindus by Section 2 (3) of the Act. The 
first condition is that neither party has 
a spouse living at the time of the mar- 
riage. Section 11 states “any marriage 

after the commencement of 
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this Act shall be null and void and may, 
on a petition presented by either party 
thereto. be so declared by a decree of 
nullity if it contravenes any one of the 
conditions specified in clauses (i). (iv) 
and (v) of Section 5”. _ Therefore, a mar- 
riage between two Hindus is null and 


void if either of them has a spouse liv- - 


ing at the time of the marriage. That 
is sufficient to attract the penal conse~ 
quences prescribed by Section 494, 
L P. C The legislature. however., also 
enacted Section 17 which states “any 
marriage between two Hindus solemnis- 
ed after the commencement of this Act 
is void if at the date of such marriage 
either party had a husband or wife liv- 
ing; ‘and the provisions of Sections 494 
and 495 of the I. P, C. shall apply ac 
cordingly.” 


Section 17 is a mere statement of the 
effect of Section 15 (sic) (Section -11 ?) 
read with Section 5 (1). Even without 
Section 17 a Hindu husband or wife 
marrying a second time during the life 
time of a spouse would by -reason of 
Section 15 (sic) (Section 117) of the Act, 
be guilty of an offence under Section 494, 
I. P. C. That is also conceded by the 
learned counsel for the petitioner. The 
question now is whether Sections 15 
(sic) (Section 11°?) and 17 offend Article 
15 (1) of the Constitution. In order that 
the petitioner may succeed he must 
establish that the Legislature has made 
an invidious discrimination on the 
ground of religion only. It must be 
shown that there is a discrimination in 


va sense explained by Patanjali Sastri, 


J. in AIR 1952 SC 123 and that the 
oa is, not based on any ground 
other than ion. 


10. We have already referred to 
the circumstances that there was a mul- 
titude of personal laws when the Con~ 
stitution was made. The Constitution 
makers could not do otherwise than ac~ 
cept the position which was then obtain- 
ing. It is. true that the Republic of 
India as established by the Constitution 


is undoubtedly secular in character. It- 


js also true that Article 44 of the Con- 
stitution casts on the State a duty to 
secure for. the citizéns a- uniform Civil 
Code throughout the territory of India. 
But this does not mean that the Parlia- 
ment and the Legislature of the State 
are debarred from recognising the exis- 
tence of different systems of personal 
law prevailing in the country.. The 
very power given to the Parliament and 
the State Legislatures to legislate in 
respect of “marriage and divorce: ìn- 
fanis and minors; adoption; wills. in- 
testacy and succession; joint family and 
Peron all matters in respect of which 
parties in judicial proceedings were im- 
mediately before the -commencement of 
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the Constitution subject to their personal 
Taw.” (Schedule 7, List III, Item 5) clear- 


ly indicates that the Constitution recog- 
nises the existence of distinct and sepa- 
rate personal laws and the need to 
codify, modify, amend or abrogate the 
game, In fact, Article 25 (2) of the Con- 
stitution prescribes that the freedom of 
conscience and the right freely to pro- 
fess, practise and propagate religion 
guaranteed by the first part of Art. 25 
are subject to the making of laws by 
the State providing for social welfare 
and reform. The Hindu. Marriage Act 
introducing as it does the principle of 
monogamy is undoubtedly a law provid- 
ing for social welfare and reform as con- 
templated by Article 25 (2) of the Con- 
stitution. It is a legislation intended for 
the benefit of the class of persons to 
whom the Act.is applicable. It will be 
a travesty of the truth to say that it 
is directed against that class and dis- 
criminates against them. The legisla- 
tion brings the persons to whom it ap- 
plies on a line with Christians, Parsis, 
Jews, Nairs, and others who are already 
monogamous. Thus it is a step towards 
the establishment of a uniform Civil 
Code, the cherished goal of Article 44 of 
the Constitution. True, the Muslims are 
left out, but as we pointed out earlier 
the persons governed by the Hindu law 
were ripe for the social reform and in 


choosing them for the reform it eee 


be said that Parliament was discrimina 
ing against them. We. pointed out ear- 
lier that the Hindu Law did not apply 
exclusively to Hindus and that it 
not also apply to all Hindus either. The 
Hindu Law was a body of. personal law 
applicable to Hindu as well as several 
non-Hindu communities. We-also point- 
ed out that the Hindu Marriage Act also 
is not confined in its application to per- 
sons professing the Hindu religion only. 
Both the Hindu Law and the Hindu 
Marriage Act are personal laws appli- 
cable to Hindus as well as to some non= 
Hindus. The Hindu Marriage Act is an 
Act amending the body of personal law 
known as Hindu Law. Not adherence to 
religion but subjection to a certain per- 
sonal law is the basis of the classifica~ 
tion made by the Hindu Marriage Act. 
It cannot therefore be said that the 
classification is based on religion only. 
Our conclusions are supported -by the 
views expressed by Satyanarayana Rao 
and Rajagopalan, JJ. in Srinivasa Ayyar 

v. Saraswathi eS AIR 1952 Med 
1193 and by Chagla. C. J.. and Gajendra- 
gadkar, J. in State of Bombay v. Narasu 
‘Appa Mali, AIR 1952 Bom 84. These 
two decisions it may be. noted were 
considered by their Lordships of the 
Supreme Court in AIR 1954 SC 561 


along with Anfeli Roy v. State of West 


enamn a IL wm. lm 
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did 


A. P, 161 


Bengal, 56 Cal WN 801 = (AIR 1952 
Cal 825); Yusuf Abdul Aziz v. State, 
ATR 1951 Bom 470 and State v. Vithal, 
54 mon ORI 626 = (AIR 1952 Bom 451). 
In the light of the foregolng 
E e it is our view that Sections 5 
(1) 15 (sic) (Section 117) and 17 of the 
Hindu Marriage Act introduce a social 
reform for the benefit of a class of per- 
gons to which the Act applies and that 
nothing can be further from the truth 
than to say that they discriminate 
against that class. The classification’ 
made by the Act is based on subjection-- 


- to personal law and not adherence to. 


religion. We, therefore. hold that the 
impugned provisions do not offend Arti- 
cle 15- (1) of the Constitution. We do 
not consider it necessary to go into the 
polemics of what is law and 
whether it is ort to the unity and 
integrily of the nation to make an act 
a crime if committed by some and not 
by others. Those are questions for legal 
and political philosophers and not for 
us. We have only to decide the ques- 
tion whether Sections 11 and 17 of the 
Hindu Marriage Act offend Article 15 
(1) of the Constitution and that ques- 
tion we have decided. The Criminal 
erp at Petition is, therefore, dis- 


Petition dismissed, 
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i E E Veeramma and an- 
other, Appellants v. Reddipalli Surud- 
amma = others, Respondents, 

Writ Appeal No. 553 of 1968, D/- 
4-4-1971, Decided by Full Bench on 
order of reference made by Gopalrao 
Ekbote and Ramchandra Rao, JJ., D/- 
13-8-1970. 

(A) Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956), Pre, — Con- 
na of inam T 
Tenure — Conversion takes place on the 
date of grant of ryotwari patta and not 
on the date of commencement of the Act 

Ref:— Sections 4, 11 and 12) — 
W. P. No. 806 of 1967, D/- 13-8-1970 
(Andh Pra), Reversed; (1968) 1 Andh WR 
Te (1969) 2 Andh Pra LJ 177, Over- 


The Act does not effect the efface- 
ment of the Inam tenure from the date 
of the passing of the Act but merely en- 
abled the conversion of a tenure under 
the procedure prescribed under the Act. 

(Para 22) 
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Not only Section 4 of the Inams 
Abolition Act does not provide for the 
abolition of the inam tenure from the 
date of the commencement of the Act but 
there are also indications in the other 
provisions of the Act which go to show 
that the inam tenure stood abolished by 
the grant of the ryotwari patta' and not 
earlier. A clear indication as to the date 
from which the inam tenure is converted 
into a ryotwari tenure is found in Sec- 
tion 12 of Act. According to this section, 
the liability to pay ryotwari assessment 
starts from the date of the grant of the 
ryotwari patta, If the conversion of the 
inam tenure is effected from the date of 
the commencement of the Act, ryotwarl 
assessment should have become payable 
from the date of Act and not from the 
date of the grant of the ryotwari patta. 
Therefore, this section very clearly brings 
out the intention of the legislature that 
the conversion will take place from the 
date of grant of the ryotwari patta 

(Paras 15, 16, 17) 

The mere fact that the conversion 
may take effect from different dates does 
not lead to conclusion that the conversion 
of the inam tenure into a ryotwari tenure 
takes effect on the date of the commence- 
ment of the Act, (Para 18) 


(B) Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956). S. 15 — The 
Act does not repeal the Madras Heredi- 
tary Village Offices Act. 


There is no inconsistency between the 
provisions of Madras Hereditary Village 
Offices Act, 3 of 1895, and the Inams Ab- 
olition Act because the service inam ten- 
ure continues until a ryotwari patta is 
granted. It is only after the grant of a 
ryotwarl patta it could be said that an 
inconsistency arises between the Inams 
Abolition Act and Act ITE of 1895. Till 
the grant of a ryotwari patta, the provi- 
sions of Act IN of 1895 will govern the 
inter se rights of the parties. The provi- 
slons of the Inams Abolition Act will 
govern the proceedings for the grant of a 
ryotwari patta. (Para 23) 
Cases Referred: Chronological Paras 
(1969) 1969-2 Andh Pra.LJ 177, R. 

Surudamma v. District Collec- 


tor . Ro 
(1969) 1969-2 Andh WR 343 = ' 
(1969) 2 Andh LT 243, M 
Mulayya v. K. Appanna 
(1968) 1968-1 Andh WR 72, K. 
Appanna v. M. Mulayya 19, 20 


(1964) 1964-2 Andh WR 320 = 
(1965) 1 Andh LT 212, Jogarao 
v. The Sub Collector lige] 
(1963) 1963-2 Andh LT 365=1963- 
2 Andh WR 214. e : Sri 
Lakshmi Narasimhaswamy Varu 21 
(1961) AIR 1961 SC 564 W 48)= 
(1964) 2 SCR 931. Dasaratha Rama 
Rao v. State of Andhra Pradesh á 
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G. Balaparameswari Rao and C. N, 
Babu, for Appellants; Y., Suryanarayana, 
for Respondents Nos. 1 and 2; P, Bala- 
krishna Murthi for 3rd Govt. Pleader, for 
Respondents Nos, 3 and 4. 


VAIDYA, J.:— This writ appeal 
arises out of a decision rendered by our 
brother, Obul Reddi, J. in Writ Petn. 
No. 806 of 1967 (Andh. Pra.). .The ap- 
peal has been referred to the Full Bench 
by an order of the Division Bench con= 
sisting of Gopal Rao Ekbote and Rama- 
chandra Rao, JJ. D/- 13-8-1970. The 
order of reference reads: 

“This appeal raises some importan 
questions In regard to the Inams Abolix 
tion Act and is likely to affect a large 
number of cases, We therefore feel it 
necessary to refer it to a Full Bench for 
an authoritative pronouncement on this 


important matter”. 


2. By the order of reference, the 
whole of the appeal has been referred to 
us, 


3. Two questions arise in this ap- 
peal and they are: (1) Whether the 
Andhra Pradesh (Andhra Area) Inams 
(Abolition and Conversion into Ryotwarl} 
Act (Act No. 37 of 1956), hereinafter re= 
ferred to as the “Inams Abolition Act” 
effects the effacement of the inam tenure 
on the date of the passing of the Act, or 
merely enables the conversion of the 
tenure under the procedure prescribed in 
the Act; and (2) whether the Act repeals 
the Madras Hereditary Village Offices 
Act, (Act No, II of 1895), hereinafter re~ 
ferred to as “Act Ill of 1895” in regard ta 
Class IV service. 


4, The facts giving rise to this 
appeal are that the appellants,’ Yedires~ 
warapu Veeramma and Mortha Maniky~ 
amba. respondents 3 and 4 in the Writ 
petition, filed Summary Suit No, 3 of 
1960,. on the file of the Court of the 
Deputy Collector, Kakinada, under Sec- 
tion 13 of Act Il of 1895, against Reddi- 
palli Surudamma (Respondent No. 1), 
Kothem Buchinna, husband of respondent 
No. 2, Kothem Mahalakshmamma, and 
another Reddem Venkataratnamma for re« 
covery of possession of the suit schedule 
lands alleging that they were the daugh~ 
ters of one Gannavarampu Veeracharyulu 
who was the original list holder of the 
carpenter service inam of Pithapuram 
having succeeded to the service and en- 
joyment thereof after the death of their 
mother Venkataratnamma. Respondents 
1 amd 2 denied the claim of the appel- 
ldnts and contended that the appellants 
were not residing and rendering service 
in Pithapuram Village, that late Venkata- 
ratnamma had executed a _ registered 
Kandagutta cowle on 25th January, 1952 
in favour of the 2nd respondents hus- 
bamd in respect of all the items of tha 
schedule lands, and that the lst respond. 
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ent, who is the daughter of the 2nd res- 
pondent, had purchased Ac, 3-50 cents 
in S. No, 647 (Item 2 of the schedule land) 
under a registered sale deed for Rupees 
4,600/- from the said Venkataratnamma. 
It is also pleaded that the Revenue Court 
had no jurisdiction to adjudicate in the 
matter by reason of the inam being re- 
sumed by the Government and full as- 
sessment levied under the Inams Assess- 
ment Act 1955. and also for the reason 
that the inam was abolished under the 
Inams Abolition Act, and that the autho- 
rities constituted under the Inams Aboli- 
tion Act alone had jurisdiction to decide 
the question falling for determination 
within the purview of that Act. The 
Deputy Collector decreed the appellants’ 
guit on 25th November, 1960 holding that 
the Inams Abolition Act did not effect 
any change in the tenure of the lands 
and that Act ITI of 1895 continued to ap- 
ply to the said lands. He also held that 
the cowle and the sale deed executed by 
the appellants’ mother are not valid in 
law. The Deputy Collector, therefore, 
directed respondents 1 and 2 to restore 
possession of the lands to the appellants. 
Agegrieved by the decision of the Deputy 
Collector, Kakinada, the Ist respondent 
preferred an appeal (S. A. No. 8 of 1961) 
to the Joint Collector, East Godavari 
Kakinada, under Act III of 1895 and the 
Joint Collector, by a judgment dated 25th 
October, 1962. allowed the appeal on the 
short ground that the Supreme Court in 
the case of Dasaratharama Rao v, State 
of Andhra Pradesh, AIR 1961 SC 564 has 
held that after the passing of the Con- 
stitution there can be no hereditary suc- 
cession to the village offices, It is the 
ease of the appellants that Buchinna, the 
2nd respondent’s husband, died during 
the pendency of the appeal and his legal 
representatives were not brought on re- 
cord. The appellants thereafter filed 
E. P. 1/63 in Summary Suit No, 3 of 1960 
on the file of the Deputy Collector for 
delivery of items 1. 3 and 4 of the sche- 
dule lands and obtained delivery behind 
the back of the 2nd respondent and with- 
out any notice to her. The 2nd respond- 
ent, therefore, filed E. P. No. 5/63 in the 
said court for redelivery of the lands and 
the Deputy Collector, Kakinada rejected 
the said E. P. Against the order dismis- 
sing E. P. 5/63 the 2nd respondent filed 
S. A. No, 1/63. The District Collector, 
East Godavari, allowed the appeal by his 
judgment dated 31st July, 1963 following 
the decision in Dasaratharama Rao’s case, 
AIR 1961 SC 564. The Appellants also 
filed I. A. No, 1/63 in the Court of the 
Deputy Collector in Summary Suit No. 3 
of 60 for determination of mesne profits 
in respect of Items 1, 3 and 4 and the 
Deputy Collector determined the mesne 
profits. The appellants filed E, P. No. 
97/63 on the file of the Deputy Collector 
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for recovery of the mesne profits and pro- 
ceedings were stayed and E, P, No, 7/63 
was dismissed. The appellants. herein, 
aggrieved by the order of the Joint Col- 
lector, filed two writ petitions in this Court 
(1) W. P. No, 833/63 for quashing the 
decision of the Joint Collector in S, A. 
No. 9/61 and (2) W. P. No. 933/63 for 
quashing the. decision of the District Col- 
lector in S. A. No, 1/63. Both the writ 
petitions were heard together and this 
Court held that the decision of the 
Supreme Court doeg not in any manner 
affect the carpenter blacksmith service. 
under Madras Act DI of 1895 and there- 
fore allowed W. P. No. 833 of 1963 and 
set aside the order of the Joint Collector 
directing him to hear the appeal on merits 
and decide the same. W. P. No. 933/63. 
was also allowed and the order of the 
District Collector in S. A, No. 1/63 was 
quashed. There is some dispute as to 
whether S. A. No, 1/63 was remanded by 
this Court to the Joint Collector, 


5. After remand, the District Col- 
lector confirmed the order of the Deputy 
Collector and dismissed the appeal. It is 
against this order of the District Collec- 
tor that W. P, No. 806/67 was filed by 
respondents 3 and 4, 


6. It was contended before our 
learned brother by the learned counsel 
for respondents 1 and 2 that the Revenue 
Court had no jurisdiction to decide the 
question of tenure of the schedule lands, 
that with the commencement of the Inams 
Abolition Act, the inams were abolished 
and were converted into ryotwari lands, 
and that therefore it is the Tribunals 
named under the Inams Abolition Act 
that have jurisdiction to determine the 
rights of the contesting parties. It was 
also contended that Section 15 of the 


‘Inams Abolition Act has an overriding 


effect and to that extent the provisions 
of Act III of 1895 do not prevail. The 
learned counsel for the appellants before 
us contended before the learned Judge 
that the 2nd respondent did not have the 
locus standi to file the writ petition along 
with the Ist respondent as she was not a 
party to the proceedings before the Col- 
lector. He also contended that the Inams 
Abolition Act did not bring about a con- 
version of the service tenure from the 
commencement of the Act and therefore 
the provisions of Act HI of 1895 continu- 
ed to apply to the said tenure until a 
ryotwari patta is granted under the pro- 
visions of the Inams Abolition Act. He 
also contended that respondents 1 and 2 
having subjected themselves to the juris- 
diction of the Revenue Divisional Officer 
and the Collector. the decision given by 
them cannot be questioned in the Writ 
Petition. The learned Judge framed the 


question for consideration as follows: 
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“Therefore, the mafn question that 
arises for decision in tbis writ petition is 
whether the Andhra Pradesh (Andhra 
Area) Inams (Abolition and conversion 
into Ryotwari) Act (Act 37 of 1958) takes 
away the jurisdiction of the Revenue 
Courts constituted under the Madras 
Hereditary Village Offices Act and con~ 
verts the inams into ryotwari lands”, _ 
The contentions raised by respondents I 
and 2 found favour with our learned 
brother and he held that, from the date 
of the commencement of the Inams Aboli- 

-.tion Act the conversion of the inam ten- 
ures to which the said Act is applicable 
took place and the. inams were converted 
into ryotwari patta. That being so, Act 
IH of 1895 ceased to apply to the service 
inam tenure. The learned Judge also held 
that by virtue of the Inams Abolition Act, 
the said Act prevailed over the provisions 
of Act II of 1895. It was further held that 
when the inams are governed by the ke 
visions of the Inams Abolition Act, the 
parties have necessarily to approach the 
forums provided under the Inams Aboli- 
tion Act for determination of their rights 
and not the forums provided under 
Act II of 1895. As regards the con- 
tention of the appellants about the 
locus standi of the 2nd respondent, the 
learned Judge held that as the 2nd res- 
pondent is admittedly an interested party 
she has a right to file the writ petition. 
In the result, the writ petition was 
allowed, 


7. Before us, the learned counsel 
for the: appellants and the respondents 
have raised the same contentions as were 
raised before the learned Judge. The 
learned counsel for the appellants argu- 
ed that the Inams Abolition Act does not, 
in specific terms. say that the inam ten- 
ures to which the said Act is applicable 
shall ‘stand abolished and will be con- 
verted into a ryotwari tenure from the 
date of the Act or for the matter of that 
from any particular date. Section 4 of 
the Inams Abolition Act provides for 
grant of ryotwari pattas to the inamdars 
in certain cases and to the inamdar and 
the tenant in certain other cases; and 
does not lay down that the Inam tenure 
should be converted into a ryotwari tenure 
from the date of the commencement of 
the Act though it says that the inamdar 


or the tenant who is in possession on a`’ 


particular date viz, the date of com- 
mencement of the Act or the 7th Janu- 
ary. 1948, as the case may be, should be 
entitled to a ryotwaril patta. According 
to the learned counsel for the appellants, 
Sections 11 and 12 of the Inams Abolition 
Act clearly indicate that the conversion 
of the inam tenure into a ryotwari tenure 
and consequent abolition of the inam 
tenure takes effect on the grant of the 
ryotwari patta. -Under Section 11, the 
provisions of the Andhra Tenancy Act 


ALE 


have been made applicable to the ten- . 
ancies in respect of inam lns governed 
by the said Act, This is a clear indica= 
tion, according to the. learned counsel for 
the appellants, that the relationship of 
landlord and tenant between the inamdan 
and the tenant, which would -otherwise 
cease if the inamdar was to cease to ba 
an inamdar from the date of the com~< 


. mencement of the Act and the tenant was. 


to become the owner of the land because 
of the grant of the ryotwari patta in his 
favour and the inam tenure being con 
verted into a ryotwari tenure ceases only 
on the grant of patta. Similarly under 
Section 12 of the Inams Abolition Act, 
ryotwari assessment becomes payable only 
after the grant of the patta and not prior 
to that. . This is also, according to him, 
a clear indication that the conversion of 
the tenure takes place from the date of 
the grant of the ryotwari patta. 


8. On behalf of the respondents, 
the learned counsel contends that the pro- 
visions of the Inams Abolition Act hava 
to be understood in the light of the earlier ` 
legislation on land tenure. The Andhra 
Pradesh (Andhra Area) Estates (Aboli~ 
tion and Conversion into Ryotwari) Act 
26 of 1948, hereinafter referred to as “the 
Estates Abolition . Act” - abolished all 
Zamindari under-tenure or inam estates 
as defined in the Madras Estates Land 
Act from the date of the notification to 
be issued under the provisions of the said 
Act. The Inams Abolition Act is intend« 
ed to apply to all other inams which are 
not covered by the provisions of the 
Estates Abolition Act. That being the 
intent of the legislature, it is clear that 
the abolition of an inam tenure takes 
place on the date of the commencement 
of the Act. He further contended that 
Section 4 clearly lays down that the 
inamdar and the tenant will be entitled 
to the ryotwari patta in terms of that 
section and the relevant date for the 
determination of the rights of the inam- 
dar and the tenant is the date of the com- 
mencement of the Act. This, according 
to him, clearly shows that the abolition 
of the inams has taken place from the 
date of the commencement of the Act. 
Section 11 of the Inams Abolition Act 
applies the provisions of the Andhra 
Tenancy Act to the tenancies in regard 
to inam lands, According to the provi- 
sions of Section 4 of the Inams Abolition 
Act. the inamdar gets ryotwari patta for 
one-third of the land and the tenant for 
two thirds. The relationship between the 
inamdar and the tenant in regard to one- 
third of the inam land continues even 
after the abolition. of tne inam tenure} 
and to such a relationship the. provisions 
of the Andhra Tenancy Act have been 
applied. The provisions of Section 11 


have nothing to do with the continuanca 
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of the inam tenure till the grant of a 
ryotwari patta in favour of the inamdar 
and the tenant. Section 12 of the Inams 
Abolition Act clearly specifies that the 
ryotwarl assessment shall be paid from 
the date of the grant of the ryotwart 
patta. This only fixes, according to him, 
a date from which the ryotwari assess- 
ment becomes payable, Payment of full 
ryotwari assessment ig not a criteria for 
determination as to whether the conver- 
sion of the inam tenure into a ryotwari 
tenure hag taken place because even dur- 
ing the continuance of the inam tenure 
full ryotwari assessment had become 
payable in view of the Andhra Pradesh 
(Andhra Area) Inams Assessment Act 
(Act 17 of 1955), hereinafter referred to 
as “Inams Assessment Act”. The learned 
counsel for the respondents conceded that 
there ig no specific provision in the inams 
Abolition Act stating that the abolition 
of an inam tenure and ita conversion into 
a ryotwari tenure takes place from the 
date of the commencement of the Act, 
but laid stress on the fact that there is 
no provision also that the abolition and 
conversion of the inam tenure will take 
place from the date of the grant of the 
ryotwarl patta. He contended that if it 
is held that the abolition and conversion 
of an inam tenure takes place from the 
date of the grant of the patta, there will 
be different dates in regard to different 
fnam tenures. The Act being for aboli- 
tion and conversion of the inam tenures, 
the legislature cannot be said to have in- 
tended to fix different dates in regard to 
the conversion and abolition of different 
inam tenures, We will now proceed to 
consider the arguments advanced by the 
learned counsel for both sides in detail. 


9. The Estates Abolition Act was 
passed by the legislature of the then 
Madras State in the year 1948. That Act 
was made applicable to all the estates 
as defined in Section 3, CL (2) of the 
Madras Estates Land Act. Section 3, 
Cl, (2) of the Madras Estates Land Act 
defines an “estate” to mean any perman- 
ently settled estate or temporarily settled 
zgamindarl; any portion of such perman- 
ently settled zamindari; any portion of 
such permanetly settled estate or tem- 
settled zamindari which is 


the grant as an inam has 
confirmed or recognised by the Govern- 
ment: and any portion consisting of one 
or more villages of any of the estates 
specified above which is held on a per 
manent under-tenure. By Section 1(4) of 
the Estates Abolition Act, Sections 2, 4, 
5. 7, 8, 9, 58-A., 62, 67 and 68 came into 
force at once and it was provided that 
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the rest of the Act shall come into force 
in regard to taking over of any zamin- 
dari under-tenure or inam estate on such 
date as the Government may. by notifi- 
cation appoint, The definitions of “estate”, 
and “zamindari estate’ have been given 
in the Estates Abolition Act. Section 3 
of the Estates Abolition Act enacts the 
consequences of notification of an estate. 
It specifies that from the notified date the 
entire estate including all communal lands 
and porambokes and other ‘non-ryoti lands, 
waste lands, pasture lands ete, shall stand 
transferred to the Government and vest 
in them free of all encumbrances; and all 
rights and interests created in or over 
the estate before the notified dete by the 
principal or any other land holder, shall 
as against the Government cease and 
determine. In short, S. 3 of the Estates 
Abolition: Act makes a specific provision 
that after the notified date, certain con- 
sequences will follow. One of the mosf 
important consequences is the vesting of 
an estate in the Government from the 
notified date. The “notified date” in rela- 
tion to an estate is defined to mean the 
date appointed by a notification issued 
under Section 1 sub-section (4) as the 
date on which the provisions of the 
Estates Abolition Act (other Sec- 
tions 2, 4, 5. 7, 8. 9, 58-A, 62, 67 and 68) 
come into force in an Estate. It 
may be noted at this stage, that. accord= 
ing to the terms of the definition of the 
words “notified date” and also the terms 
of Section 1(4) the notified date in re- 
gard to the estate can be different dates 
and Section 3 will apply to those estates 
from the notified dates, 
passing 


10. After the of the 
Estates Abolition Act, another important 
legislation in regard to the land tenures 
is the passing of the Inams Assess- 
ment: Act in the year 1955. By Sec- 
tion 3 of this Act, it shall be lawful 
for the State Government to levy on 
every inam land, with effect from the 
fasli year commencing on the Ist July, 
1955, an assessment at the rates provided 
for in the said section. Here again it is 
pertinent to note that this Act though 
applicable from the 8th December 55 em< 
powered: the Government to levy assess- 
ment in accordance with the provisions of 
Section 3 from the 1st July, 1955. This 
Act also specifies a particular date from 
which the powers conferred under the Act 
can be exercised by the State Govern- 
ment, : 


1L The Inams Abolition Act be- 
came law on the 14th December, 1956 the 
date on which it was published in the 
Andhra Paon ae Gazette. By Section 1, 
sub-section (2) this 
applicable to 
in clause (c) of Section 2. Clause (c) of 
Section 2 defines an “inam land” any land 


_in respect of which the grant in inam has 
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been made confirmed or recognized by the 
Government, but does not include an 
inam constituting an estate under the 
“Madras Estates Land Act”, In short. the 
definition of an “inam Jand” covers 
every inam land except an inam constitut- 
ing an estate which is governed by the 
provisions of the Estates Land Act. Sec- 
tion 3 of the Abolition Act empowers the 


Tahsildar suo motu and enjoins upon, 


him on an application to enquire and 
determine .whether a particular land in 
his jurisdiction is an inam land; whether 
such inam land is in a ryotwari, zamin- 
dari or inam village; and whether such 
inam land is held by any institution, The 
decision of the Tahsildar in regard to the 
aforesaid matters has been made appeal- 
_able to the Revenue Court and the decd- 
sion of the Revenue Court is made final 
and has to be published in the District 
Gazette. The decision of the Revenue 
Court or if there is no appeal from the 
decision of the Tahsildar, every decision 
of the Tahsildar shall be binding on all 
persons and institutions claiming any in- 
terest in any such inam land. notwith- 
standing that such persons or institutions 
have not filed any application or state- 
ment, or adduced any evidence or appear- 
ed or participated in the proceedings be- 
fore the Tahsildar or the Revenue Court, 
as the case may be. The marginal head- 
ing of Section 4 is “conversion of inam 
lands into ryotwari lands”. By sub-sec- 
mer (1) of this section, it is provided that 
in the case of an inam land in a ryotwari 
or zamindari village the person or in- 
stitution holding such land as inamdar 
on the date of commencement of that Act 
shall be entitled to a ryotwari patta ‘ 
respect thereof. Sub-section (2) of this 
section provides for three cases in re- 
gard to an inam land in an inam village. 
In the first case. if such a land is held by 
any institution on the date of commence- 
ment of the said Act. such institution 
shall be entitled to a ryotwari patta in 
tespect of that land. In the second case, 
if such a land-is held by an inamdar 
other than an institution on the date of 
the commencement of the Act and is in 
his actual occupation on that date. the 
tenant who is declared to be in occupa- 
tion of that land on the 7th January 1948, 
by the Revenue Court under the provi- 
sions of Section: 5 of the Act. shall be en- 
titled to a ryotwari patta for two thirds 
share of that land and the inamdar shall 
be entitled to a ryotwari patta for the 
remaining one-third share thereof. If no 
tenant has filed an application before the 
Revenue Court as provided, the inamdar 
shall be entitled to a ryotwari patta in 
respect of that land. In the third case, 
if such land is held by an inamdar other 
than an institution on the date of the 
commencement of the Act, but is in the 
occupation of a tenant on the said date, 
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the tenant who is declared to be in oc- 
cupation of that land on the 7th January 
1948 under Section 5 of the Act shall be 
entitled to a ryotwari patta to two-thirds 
share of that land and the inamdar shall 
be entitled to a ryotwari patta for the 
remaining one-third share; and if no such 
tenant has filed any application under 
Section 5, the tenant in possession of the 
land on the date of the commencement of 
the Act shall be entitled to a ryotwari 
patta for two-thirds share of that land 
and the inamdar shall be entitled o k 
Tyotwari patta for the remaining 
third share thereof. Sub-section (3) eae 
S. 4 of the Inams Abolition Act provides 
that the one-third share of the inam land 
in occupation of the tenant in respect of | 
which the inamdar is entitled to a ryot- 
wari patta shall be deemed to be the 
compensation payable to the inamdar in 
lieu of the extinguishment of his rights 
in the two-thirds share of such land. 
Section 5 provides for an application to 
be made by a tenant who was in posses- 
sion on 7th January 1948 but who is not 
in possession on the date of the com- 
mencement of the Act having been evi- 
ected from such land by or at the instance 
of the inamdar. Section 6 of the Inams _ 
Abolition Act provides for determination 
of the one-third share of the inamdar 
and two-thirds share of the tenant in the 
inam land. Under sub-section (1), if there 
is an afreement between a tenant and 
the inamdar in regard to the division of 
the land. that agreement will be given 
effect to; and in case where there is no 
such agreement, the Tahsildar. on an ap- 
plication made by the tenant or the 
inamdar. shall determine the portion of 
the inam land in the occupation of the 
tenant to be given to the inamdar to- 
wards his one-third share. Then follows 
the provision in Section 7 for the grant 
of ryotwari pattas. Under this section, 
the T dar is empowered to act suo 
motu and is enjoined to, on an applica- 
tion by a person or an institution deter- 
mine the persons or institutions entitled 
to ryotwari pattas in accordance with the 
provisions of Section 4 and grant them 
ryotwari patta in the prescribed form. 
Section 8 of the Inams Abolition Act 
gives right of permanent tenancy in res- 
pect of an inam land held by an institu- 
tion in an inam village the tenant of 
which is declared to be in occupation of 
the land on 7th January, 1948 and if 
there is no such tenant, the tenant in oc- 
cupation of the land from the date of the 
commencement of the Act. Section 9 
provides the procedure for evicting ten- 
ants having right of permanent occupancy 
under S. 8 of the Act. Sub-section (1) .of 
S.: 11 applies the provisions of the Andhra 
Tenancy Act. 1956 to the tenancies in | 
respect of inam lands governed by the 


Act subject to the provisions of sub-gec- 
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tion (2) of S. 11 and Sections 8 and 9 of 
the Act. Sub-section (2) of this section 
provides that if the Tahsildar or the Re- 
venue Divisional Officer as the case may 
be considers that the person in occupa- 
tion of an inam land or part of an inam 
land is prima facie entitled to a ryotwari 
patta in respect thereof under Section 4, 
no order for his eviction from such land 
or part thereof shall be passed under the 
Andhra Tenancy Act, until it is finally 
decided that he is not entitled to a ryot- 
wari patta thereto under Section 4 Sec- 
tion 12 of the Inams Abolition Act makes 
every person or institution receiving a 
ryotwari patta under the Act liable to 
pay the Government the ryotwari assess- 
ment as provided in the section. By 
virtue of Section 15 of the Inams Aboli- 
tion Act, the provisions of that Act have 
been given effect to notwithstanding any- 
thing inconsistent therewith contained in 
any other law for the time being in 
force or any instrument having effect by 
virtue of any such law. 


12. The resume of the sections. 
given above shows that the Inams Abo- 
lition Act applies to all the inams other 
than an inam constituting an estate to 
which the Estates Abolition Act applies, 
It is not disputed before us, though a 
faint attempt was made by the learned 
counsel for the appellants, that the Inams 
Abolition Act is not applicable at all 
to the service inams; but on a re-con- 
sideration of the definition of “inam 
land” given in Section 2 (c), this attempt 
was given up. The definition of “inam 
lands” in Section 2 (c) of the Inams 
Abolition Act is wide enough to cover all 
the lands which are given as inam or 
emoluments to rendering of services by 
the village officers. It cannot. therefore, 
be stated that the Inams Abolition Act is 
not applicable to the lands in dispute be- 
fore us so far as conversion into ryot- 
wari tenure is concerned. It has also to 
be seen that there is no provision in the 
Inams Abolition Act whereby it can be 
specifically stated that, on the date of 
the commencement of that Act, the 
inam tenures to which the Act applies 
stood abolished and converted into ryot- 
wari tenures. The learned counsel for 
the respondents is right when he states 
that there is no specific provision which 
says that the inams will stand abolished 
or converted into a ryotwari patta, This 
position being conceded, the question 
whether the inam tenure stood abolish- 
ed and was converted into a ryotwari 
tenure on the date of the commence- 
ment of the Act will have to be deter- 
mined from the intendrment of the Act. 
It is an accepted principle of interpreta- 
tion that such a conclusion can only be 
drawn if the provisions of the Act lead 
to the said result and no other result. 
If two conclusions can be reached from 
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the provisions of the Act, it cannot be 
held that the inam tenure stood abolish- 
ed or converted into a ryotwari tenure 
ie the date of the commencement of the 


4 

13. The learned counsel for tha 
respondents has laid great stress on the 
provisions of Section 4 of the Inams 
Abolition Act. His argument is that the 
date of entitlement for a ryotwari patta 
either by the inamdar or by the tenant 
is the date of the commencement of the 
Act. The rights of the parties have to 
be determined with reference to the date 
of the commencement of the Act. The 
argument is that the entitlement to a 
ryotwari patta is as on the date of the 
commencement of the Act. It necessarily 
implies that the inam tenures stood abo- 


lished and converted into ryotwart 
tenures from the date of the commen« 
cement of the Act. On the contrary, 
the learned counsel for the appellants 


argues that Section 4 merely indicates 
the date on which the rights of either 
parties i, e., the inamdar and the tenant 
have to be determined. Section 4 no- 
where says that the ryotwari patta, when 
granted will be effective from the date 
of the commencement of the Act. In 
this view of the matter it cannot be 
said that, by virtue of Section 4 of the 
Inams Abolition Act, the inam tenure 
stood abolished on the date of the com- 
mencement of the Act. We find consi- 
derable force in the contention of thel - 
learned counsel for the appellants. Sec- 
tion 4 by itself, in our opinion, doeg not 
determine the date of the abolition of the 
inam tenure. That section merely indi- 
cates the date on which the rights of 
the rival parties have to be determined. 
That section not only refers to the date 
of the commencement of the Act, but 
also a very much earlier date i e. 7th 
January, 1948 on which date if the tenant 
was in possession and was evicted later 
on he has to be granted a ryotwari patta 
in respect of two-thirds of the inam land. 
That is a clear indication that the dates 
mentioned in Sec. 4 have nothing to do 
with the date of the abolition of the inam 
tenure. -But the dates mentioned there- 
in are only determinative of the date 
with reference to which the rights of the 
parties have to be ascertained and deter- 
mined. If the legislature wanted to say 
that the inams stood abolished from the 
date of the commencement of the Act, 
nothing precluded it from enacting to 
that effect as it had done in the Estates 
Abolition Act. At this stage it may be 
noted that whenever the legislature in- 
tended that a particular consequence 
should ensue from a particular date, the 
legislature has been careful enough to 
say so. Reference in this context may 
be made to the provisions of the Andhra 
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Pradesh (Telangana Area) Abolition of 
Inams Act, 1955. In Section 3 of this 
Act, it has been provided that all inams 
to which this Act is made applicable 
shall be deemed to have been abolished 
noe ahal Sta eee er ee 
vesting. We are aware that the 
pede Pradesh (Telangana Area) Aboli- 
tion of Inams Act has been passed by a 
legislature different from the Andhra 
Pradesh legislature. But we have only 
inted it out, to show that when a legis- 
ture Intend that a particular consequ~ 


ence should ensue from a particular date,:. 


they have been careful enough to say sa 
in the provisions of the Act itself, 


14, The learned counsel for the 
respondents argues that the provisions of 
the Inams Abolition Act cannot be com- 
pared with the provisions of the. Estates 
Abolition. Act, and it cannot be held that 
. because the Inams Abolition Act does not 
say that the inams stood abolished from 
a particular date as is said in the Estates 
Abolition Act the inams did not stand 
abolished from the date of the commence- 
ment of the Inams Abolition Act. His 
contention is that in the very nature of 
the Inams Abolition Act, it was not 
necessary to say so whereas under the 
Estates Abolition Act, the estates were to 
vest in the Government and therefore 
the date of vesting in the Governmenf 
had to be specifically stated in the 
Estates Abolition Act. The distinction 
which the learned counsel is seeking to 
draw is not at all material Whether 
the estates were to vest in the Govern-~ 
ment under the Estates Abolition Act or 
whether the inam tenure was to be abo- 
lished and converted into a ryotwari 
tenure under the Inams Abolition Act 
does not make any difference for deter- 
mination of the question as to whether 
a particular resul ensue on ihe 


t would 
passing of the Act, 


15. The learned counsel for the 
appellants argued that not only Sec 
tion 4 of the I: Inams Abolition Act does 
mot provide for the abolition of the inam 
tenure from the date of the commence~ 
ment of the Act but there are also indi- 
cations in the other provisions of the 
Act which po to show that the inam 
tenure stood abolished by the grant of 
the ryotwarl patta and-not earlier. an 
this context he relied . specifically 
two peer i e. Sections 11 and 12 of 
the Inams Abolition Act.. In regard to 
the provisions of Section 11, the argu- 
ment is that if the inam tenure stood 
abolished on the date of the commence- 
ment of the Act and was converted into 
a ryotwari tenure, the tenant became the 
owner of two-thirds of the land from 
the date of the commencement of the 
Act and the relationship of landlord and 
tenant between him and the inamdar 
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ceased from the date of the commence- 
ment of the Act, In view of the 
matter, the provisions of sub-section (1) 
of Section 11 which say that the provi- 
sions of the Andhra Tenancy Act shall 
apply to the tenancies in respect of the 
inam lands has no meaning. He further 
relied upon the provisions of sub-section 
(2) wherein a provision has been made 
for the stay of eviction of a tenant until 
a decision is taken under the provisions 
of Section 4 of the Act whether he is 
entitled to a ryotwari patta. If ‘the 
tenant became the owner of the land 
because of the ryotwari patta from the 
date of the commencement of the Act 
there was no need for a provision to stay 
his eviction prior to the determination 
of the question under Section 4 of the 
Act. The learned counsel for the respon~ 
dents contends that looking at the scheme 
of the Act, the provisions of Section 11 
(1) will have to be restricted to one-third 
share: of the inam land to which alone 
the inamdar is entitled to a patta, His 
contention is that by the grant of a ryot- 
wari patta, the relationship oZ landlord 
and tenant in regard to the one-third is 
not determined and it continues. Accord- 
ing to him, viewed at in this light, the 
provisions of the whole of Section 11 do 
not at all indicate a contra intention of 
the legislature to convert the Inam from 
the date of the grant of the ryotwart 
patta. We find it very difficult to accept 
this argument of the learned counsel for 
the respondents. The argument proceeds 

on the assumption that the Inam tenure 
stad abolished on the date of the com~ 
mencement of the Act and was converted 
into a ryotwari tenure. The provisions 
of sub-section (1) of Section 11 ae not in 
any manner suggest limiting its provi- 
sions to only. one-third of the inam Jand. 
The material words of that section are 


"inamm lands” governed by 
this Act. The expression “tenancies in 
respect of inam lands” clearly indicates 
that the Tenancy Act is applicable to the 
whole of the inam land and not only to 
a part of it as contended by the learned 
counsel for the respondents. If the inam 
tenure was converted into a ryotwari 
tenure on the date of the commencement 
of the Act, the relationship of landlord 
and tenant between the inamdar and the 
tenant In any case ceased up to the ex~ 
tent of two-thirds of the land, In such 
an event, there is no question of applying 
the provisions of the An Tenancy 
Act in regard to the whole of the inam 
land. The legislature, if it Intended that 
sub-section (1) of Section 11 should apply 
only to one-third portion of the inam 
land for which a ryotwari patta may be 
granted in favour of the inamdar would 
have stated so in that section, The ab- 
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sence of this provision indicates that the 
said sub-section in its application cannot 
be restricted as urged on behalf of the 
respondents, 

16. To our mind, a clear Indica~ 


tion as to the date from which the inam 


tenure is converted into a ryotwari 
-ltenure is found in Section 12 of the 
Inams Abolition Act, The relevant pore 
jtion of this section reads: 


12 (1) “Every person or Institution 
receiving a ryotwari patta under this Acf 
in respect of an inam land shall, with 
effect on and from the date of the grant 
of the ryotwarl patta, be Hable to pay. 
to the Government the ryotwari assess- 
mena as haenu e providit; 


Aai to mare se the liabi- 
lty to pay ryotwarl assessment starts 
from the date of the grant of the ryot« 
wari patta. The words “ryotwari assess- 
ment” have great significance in this 
section and they have to be compared 
and contrasted with the expression “inam 
Ryotwari assessment be- 


romes payable only on the conversion of 


inam tenure into a ryotwari tenure 
It is not the quantum of 
is material but it is 
the nature of the assessment that 
fs material for determining the date 
of conversion. In 
has to be rememb 
fo the passing of the 
feet. provision was made in the Inams 
‘Assessment Act for levy of assessment 
ab the rates for similar lands in the 
bouring ryotwari villages. It also 
Provided for levy at the rates of assess- 
ment set out in the notifications in force 
fn the village in which the inam lands 
were situate. But such an assessment 
though comparable to the assessment in 
a ryotwari village was still termed as 
an “inam assessment” because, by virtue 


and not earlier. 
assessment that 


of such assessment alone, the inam tenure . 


‘was not converted into a ryotwari tenure, 
Therefore when Section 12 of the Inams 
Abolition Ae _ Bays that the 
assessment will become payable from a 
particular date £ e„ the date of grant of 
ryotwaril. patta, means that the inam 
asssessment will be payable upto the 
grant of the ryotwari patta. Constitution 
of the inam assessment up to the grant 
of the ryotwarl patta clearly indicates the 
Intention of the legislature to continua 
fhe inam tenure till the grant of the 
otwari patta. The learned counsel for 
the e ren brought to our notice the 
relevant provisions of Section 3 of the 
nams Assessment Act and argued that 
those provisions are in pari materia with 
the provisions of Section 12 of the Inams 
‘Abolition Act. He contended that even 
ee the oe Assessment Act, in cer- 
full assessment was levied on 

inan lands and therefore mere levy 
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of full assessment is not conclusive for 
the determination of the conversion of 
the inam tenure. This argument lays 
stress on the quantum of the assessment 
and ignores the nature of the assessment, 
As stated by us earlier, it is the nature 
of the assessment which has to be con- 
sidered and not the quantum of assess- 
ment, 
17. It is also argued that Sec- 
tion 12 of the Inams Abolition Act only 
determines the date from which 
ryotwari assessment has to be 
the conversion of the inam 


aa of the Act, ryotwari assessment 
should have become payable from the 
date of the Act and not from the date 
of the grant of the ryotwari patta. In 
our opinion, therefore, this section very 
clearly brings out the intention of the 
legislature that the conversion will take 


place from the date of grant of the 
ryotwari patta, . 


18. It was strenuously argued by 
the learned counsel for the respondents’ 
that our decision will lead to a very 
peculiar and incongruous situation inas- 
much as the conversion into a ryotwari 
tenure will be on different dates, We do 
not think there is anything peculiar or 
incongruous, According to the provisions 
of the Estates Abolition Act, the date of 

of the estate is on a notified date 
and such a notified date varies from 
estate to estate. There Ig nothing in- 
congruous in the legislature providing for 

consequences following from dif- 
ferent dates on the happening of certain 
specific events. The mere fact that the 
conversion may take effect from differ- 
ent dates does not lead us to the in- 
escapable conclusion that the conversion 
of the inam tenure into a ryotwari ten- 
ure takes effect on the date of the com- 
mencement of the Act. On a considera- 
tion of the relevant provisions of the 
Act, we have to conclude that the inam 
tenure -is abolished and is converted into 
a ryotwari tenure by the grant of the 
ryotwari patta, 

19. Our learned brothers, Krishna 
Rao and Parthasarthi EF in M, Mulayya 
v. K. Appanna, (1969) 2 Andh WR 343 
on an appeal from a judgment of Gopal 
Rao Ekbote, J, in K. Appanna v, M. 
Mulayya, (1968) 1 Andh WR 72 had to 
consider a similar question. The learned 
Judges after referring to the provisions 
af Sections 4, 11 and 12 of the Inams 
Abolition Act, held that the conversion 
of the inam tenure into a ryotwari ten- 
ure takes place not on the date of the 
commencement of the Act, but on 
ground of the ryotwarl patta. As re- 
gards Section 4, the learned Judges have 
observed that 

“A scrutiny of the provisions of Sec- 
Hon 4 leads necessarily to the conclusion 
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that where the section referred to the 
- ‘commencement of the Act as a rele- 
vant point of time under the scheme of 
the Act, it is expressly for the purpose 
of determining the person who is to be 
the recipient of the benefit, ......Therefore 
in none of the alternatives contemplated 
by Section 4, the time of the commence- 
ment of the Act is intended by the Legis- 
lature to be the starting point for the 
conversion of the tenure.” 
In regard to Section 12, it was ob- 
served that 


“There can be no clearer Indication 
than the provision of Section 12, that 
the changed tenure becomes operative 
only with . effect from the date of the 
grant of ryotwarl patta. There is no 
warrant for the view, that the necessary 
implication of the scheme of the enact- 
ment is that the change of tenure is 
contemporaneous with the commencement 
of the Act. Section 12 brings about the 
conversion of tenure only from the date 
of grant of ryotwari patta.” 

It was also held that 


“There can be no doubt that Sec. II 
if rightly construed, cannot exclude from 
its purview the tenancies in respect of 
inam land in inam village.......... Therefore 
the Legislature clearly envisaged the 
position that the holder of the inam lands 
in inam villages was to continue to be 
the land-holder in respect of such land till 
the extinguishment of his interest takes 
place. The Act does not enable the 
tenant to obtain a patta except on sur- 
render of a third share of the leasehold 
property to the inamdar, If it were not 
so, the tenant can remain in possession 
of the entire extent of the property in- 
definitely and the Inamdar will have to 
pay the assessment to the Government 
in respect of the entire land. Till the 
condition is fulfilled. the anterior rela- 
tionship subsists and it is in this con- 
text that the provisions of the Act, 
especially Sections 4, 11 and 12 are to 
be understood.” 

The learned counsel for the respond- 
ents contended that the two bases on 
which this decision has been rendered is 
not correct in law. According to i 
the learned Judges supposed that it is 
only on the levy of full ryotwari assess- 
ment that the tenure was converted into 
a ryotwarl tenure. His contention is 
that there is no warrant for any such 
assumption. ryotwari assessment 
was being levied even in respect of inam 
tenures under the Inams Assessment Act. 
In support of this proposition that mere 
levy of full assessment does not effect 
a change in the tenure, he relied upon a 
Bench decision of this court in Joga Rao 
v. The Sub-Collector, (1964) 2 Andh WR 
320. We have held that it is not the 
quantum of assessment but the nature 
of the assessment that brings about a 
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change in the tenure. The learned Judges, 
when they laid stress upon full ryotwari 
assessment, meant to refer to the nature 
of the assessment and not to the quantum 
of assessment, The second objection 
is that there is no warrant for the 
assumption that without surrendering a 
one third share of the land by the tenant, 
ryotwari patta cannot be granted to him, 
In order to appreciate this contention, # 
is necessary to refer to the provisions of 
Sections 4 and 6 of the Inams Abolition 
Act. It has already been pointed out 
that in cases. covered by sub-section (2) 
of Section 4, the inamdar is entitled to 
a ryotwarl patta in respect of one-third 
of the land and the tenant to the remain« 
ing two-thirds, Sub-section (3) of Sec- 
tion 4 states that the one-third share of 
the inam land in re ore of the tenant 
in respect of which the inamdar is en- 
titled to a ryotwari patta under clause (b} 
or clause (c) of sub-section (2) shall be 
deemed to be the compensation payable 
to the inamdar in fen of the extinguish- 
ment of his rights in the two-thirds 
hare of such land. Section 6 of the 
Inams Abolition Act makes provision for 
the determination of the one-third share 
of the inam land in the occupation of a 
tenant. Sub-section (1) of this section 
provides that 


“Where there Is agreement between 
the tenant and the inamdar as to the 
particular portion of the land to be given 
to the inamdar towards his one-third 
share under clause (b) or clause (c) of 
sub-section (2) of Section 4 they shall 
file a joint statement before the Tahsil~ 
dar to that effect furnishing full particu- 
lars; where there is no such agreement, 
the tenant or the inamdar, shall within 
the prescribed period make an application 
to the Tahsildar for the determination of 
the portion of the inam land in the occu- 
pation of the tenant to be given to the 
inamdar towards his one-third share.” 

AAE (2) of Section 6 stateg 
that the Tahsil on receipt of the apy 
plication and ` service of notice on the 
inamdar and the tenant and after giving 
them reasonable opportunity of being 
heard, shall determine the particular por- 
tion. of the inam land to be given to the 
inamdar under clause (b) or clause (c} 
of sub-section (2) of Section 4 towards 
his one-third share. It is to be noted 
that in both the sub-sections, the ex- 
pression used is “portion of the land to 
be given to the inamdar towards his 
one-third share.” To our mind, this ex- 
pression very clearly points out that the 


one-third e of the inamdar has to ba 
given in his possession by the tenant 
Otherwise, the expression “land to ba 


given to the inamdar” will have no mean~ 
ing. The learned counsel for the Tes- 
pondents interpreted Section 6 to mean 
that the Tahsildar will determine the 
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one-third portion for which a ryotwari 
patta has to be giyen. Such a determi- 
nation need not n y mear that the 
pon to whom the ryotwari patta has 
granted i e., the inamdar, should 

be put in possession of the one-third 
e, In our opinion, this meaning can- 
not be ascribed to the provisions of Sec- 
tion 6 and Section 4. ially in view 
of sub-section (3) of Section 4 of the 
Inams Abolition Act. Sub-section (3) of 
Section 4 clearly states that the one-third 
share of the inam land in occupation of 
the tenant in respect of which the inam- 
dar is entitled to a ryotwari patta shall 
be deemed to be the compensation pay- 
able to the inamdar in lieu of the extin- 
guishment of his rights in the two-thirds 
share of such land. This expression can- 
not mean that the mere grant of a patta 
without possession being given to the 
fnamdar over his one-third share of the 
land is intended by the legislature to 
be the compensation payable to the inam- 
dar for extinguishment of his rights in 
the two-thirds of the land. It has to be 
remembered that after the ryotwari patta 
is granted to the tenant in respect - of 
two thirds of the land, he ceases to be 
a tenant of the inamdar. and ‘becomes 
the owner of two-thirds of the land. The 


same would be the result by the grant of 


a ryotwari patta to the inamdar regard- 
ing his one-third share of the land. Mere 
ant of a patta without- possession being 
ded over to the i cannot be 
considered as compensation to the inam- 
dar for loss of his ownership rights over 
the other two-thirds. Even before the 
provisions of the Inams Abolition Act 
came into force, the inamdar was getting 
rent over the two-thirds and after the 
passing of the said Act he would get rent 
only on the one-third if respondents’ 
interpretation is accepted. Without get- 
ting possession of the land it cannot be 
considered as compensation for loss of 
his rights in the two-thirds of the land. 
is construction also receives support 
from the objects and reasons for the enact- 
ment of the Inams Abolition Act which 
state that the tenant shall be entitled to 


a ryotwari patta in respect of two-thirds. 


of the land in his occupation on his sur- 
rendering the remaining one-third in 
favour of the inamdar. It is true that 
the word “surrender” has not been spe- 
cifically used by the legislature in Sec- 
tion 6 of the Inams Abolition Act. but 
the same idea is conveyed by the words 
“to be given to the inamdar”’ used in 
Section 6 and also the provision in sub- 
section (3) of Section 4 of the Inams Abo- 
lition Act. The second objection of the 
respondents, in our opinion, has no force. 


20. The learned counsel for the 
respondents relied upon the reasoning 
given by Gopal Rao Ekbote. J. in (1968) 
4 Andh WR 72 and by Obul Reddi, J. in 
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the decision under appeal R. Surudamma 
v. District Collector, (1969) 2 Andh Pra _ 
LJ 177. We have very carefully con- 
sidered these decisions and we express 
our inability to agree with them. We 
have already given our reasons for arriv- 
ing at a contrary conclusion to those 
arrived at by the learned Judges, 

2L Our attention was also drawn 
to the Division Bench decision of Chandra 
Reddy. C. J. and Gopalakrishnan Nair, J. 
in Punnaiah v. Sri Lakshmi Narasimha- 
swamy Varu, (1963) 2 Andh LT 365 and 
it was argued that this decision also sup- 
ports the contention of the respondents 
that the inam tenure was converted into 
a ryotwari tenure from the date of the 
commencement of the Act. We have very 
carefully gone through this judgment 
and we did not find any such decision or 
observation made by the learned Judges. 
The cuestion for consideration before 
the learned Judges was who is an 
“Inamdar” . within the provisions of 
Section 4 of the Inams Abolitlun 
Act. The learned Judges never consider- 
ed the question as to whether the Act 
brings about a conversion of the inam 
tenure into a ryotwari tenure from the 
date of the commencement of the Act. 
The main question decided was whether 
the person entitled to a patta under Sec- 
tion 4 of the Inams Abolition Act is the 
person who performs the service or the 
institution to which the said services are 
performed. 

22. We therefore answer the first 
question posed by us that the Inams 
Abolition Act does not effect the efface- 
ment of the Inam tenure from the date of 
the passing of the Act, but merely en- 
ables the conversion of a tenure under 
the procedure preseribed under the Act. 


23. _ The next question for con- 
sideration is the effect of Section 15 of 
the Inams Abolition Act. It is argued by 
the learned counsel for the appellants 
tha once it is held that the inam tenure 
is converted into a ryotwari tenure only 
after the grant of the ryotwari patta. the 
provisions of Act IH of 1895 will con- 
tinue to govern the rights of the parties 
till the grant of the ryotwari patta and 
there is nothing in Sec. 15 of the Inams 
Abolition Act which provides to the con- 
trary. In reply, it was argued by the 
learned counsel for the respondents that 
Section 15 of the Inams Abolition Act has 
been given an overriding effect; and after 
the commencement of the said Act, the 
provisions of any other Act will not be 
applicable to the inam lands governed by 
oe es Abolition Act. Section 15 
reads:— 


15. “Unless otherwise expressly pro- 
vided in this Act the provisions of this 
Act and of any orders and rules made 
thereunder shall have effect notwithstand- 
ing anything inconsistent therewith con- 
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tained in any other law for the time 
being in force or any instrument having 
effect by virtue of any such law”, 


According to Section 15, the provisions of 
the Inams Abolition Act will have effect 
notwithstanding anything inconsistent 
therewith contained in any other law for 
the time being in force. It is only in the 
case of an inconsistency the question 
arises whether the visions of the Inams 
Abolition Act govern or the pro-« 
visions of any other law for the time 
being in force that would govern a stated 
case. In the view we have taken, there is 
no inconsistency between the provisions 
of Act I of 1895 and the Inams Aboli-~ 
tion Act because the service inam tenure 
continues until a ryotwari patta is grant- 
ed. It is only after the grant of a ryot- 
wari patta it could be said that an incon~ 
sistency arises between the Inams Aboli- 
tion Act and Act I of 1895. Till the 
grant of a ryotwari patta, the provisions. 
of Act IO of 1895 will govern the inter 
se rights of the parties. The provisions 
of the Inams Abolition Act will govern 
the proceedings for the grant of a Tyote 
wari patta. 


24. It was argued by the learned 
counsel for the respondents that if such a 
meaning is given to Section 15 of the 
Inams Abolition Act, there will be two 
parallel proceedings which cannot be the 
intention of the legislature. In the case 
before us, we are not concerned with 
parallel proceedings as we are told that 
there are no proceedings under the Inams 
Abolition Act for the grant of a ryotwari 
patta. If such a. situation arises it will be 
for the competent authorities to deter- 
mine as to which of the proceedings 
should be given a priority and such a 
determination can be made by the con- 
cerned authorities under the inherent 
powers, We in this case need not lay 
down any rule in that respect. 


25. In regard to the third question 
posed by us, the learned counsel for the 
appellants argued that as the 2nd res- 
pondent was not a party to the proceed- 
ings before the Collector she is not en- 
titled to file the writ petition. We do not 
think it necessary to express any o on 
in the matter. 


26. - In the result, the writ appeal 
is allowed with costs and the order in 
W. P. No, 806 of 1967 is set aside and the 
judgment of the Collector is restored, 


Respondents 1 and 2 will pay the costs of- 


the appellants. Advocate’s fee Rs, 200/-. 
(Rupees two hundred only). 


_ Writ appeal allowed, 
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A, A. O. No. 391 of at D/- 
11971 from Order of Sub. 
15-10-1971, 

Civil P. C. (1908), O. 21, R. 54 =a 
Omission to serve order under the. rule-= 
Whether vitiates valid attachment. 


The object of the rule is to make tha 
judgment debtors aware of the attach. 
ment of their property and it should not 
be transferred thereafter. ere this - 
purpose is fulfilled by an undertaking 
given by the judgment debtor not to 
alienate the property and the anatomy 
is matie a part of the decree, omission to 
serve a formal order under the rule does 
not vitlate the attachment validly rape 

B. V. Subbaiah, for Appellants: B, 

aju. for Respondents, 

GOPALRAO EKBOTE, J.:— This Is 
ain appeal from the order of the learned 
Subordinate Judge, Chirala made in E. A, 
Nos, 221 and 235 of 1971 in O, S. No, 146 
of 1967 on 15-10-1971, 


2. The facts in brief are that there 
is a money decree passed against a firm 


eat 


-of which the appellants are two of the 


partners, In the execution of the decree 
certain property of judgment-debtors was 
attached. The appellants filed E, A. No. 
221 of 1971 raising various objections in 

regard to the attachment and the pro- 
damatlar of sale issued for the purpose 
of selling the said property. It is not 
necessary to detail the various steps taken 
to put the property to sale 
ing turns upon them. The executing 
Court by the order under appeal held that 
in view of the fact that the appellants 
had undertaken not to alienate the pro- 
perty till the entire amount of the decree 
is paid, the omission to serve them with a 
prohibitory order as is required under 
Order 21, Rule 54, Civil P, C. would not 
vitiate the attachment effected complying 
with all other requirements of effecting 
the attachment. It. was. further found 
that although the proclamation was not 
pasted on the notice board of the Collec. 
tor, the proclamation does not become in- 
valid. It was also found that the appel- 
lants were served with notice under 
Order 21, Rule 66(2), Civil P. C. Asa 
result of these findings the Subordinate 
Judge, dismissed the application, 


3. In this appeal Sri B. V. Sub- 
baiah, the learned.counsel for the appel- 
lants, vehemently argued that although 
the other requirements of attachment 
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as ig required under Order 21, Rule 54, 
Civil P, C. the order prohibiting i judg- 
ment-debtorg from aliena’ proper- 
ty attached has not been served upon the 
appellants, tbe attachment would be in- 


4, Tt is no doubt true that such an 
objection can be taken by -the judgment- 
debtors under Section 47, Civil P. C, even 
at this stage. We do not, however, find 
any substance in this contention. What 
happened in the case was that during the 
pendency of the suit an application for 
interim injunction was filed, ad- 
interim injunction was also granted. It 
was, however, vacated on the appellants 
on their own behalf and on behalf of the 
other partners of the giving an un- 
dertaking that they would not alienate in 
any manner the property mentioned in 
the schedule attached to the decree. This 
undertaking was maue part of the decree. 
The question therefore is whether in the 
presence of this undertaking given by the 
appellants along with their partners and 
which undertaking was made part of the 
decree, omission to serve upon them the 
order prohibiting them to alienate the 
property would vitiate the attached order. 
In such a case what has to be seen is the 
substance and not attach greater impor- 
tance to the form. Except fulfilling the 
empty formality by serving an order of 
prohibition on the appellants who had al- 
ready undertaken not to transfer the pro- 

perty and which undertaking was made 
part of the decree, no other are would 
have been served. After all the purpose 
of prohibitory order postulated under 
Order 21, Rule 54, Civil P. Q is 
to make aware the judgment-debtors that 
attachment has been effected and that 
they should not make transfer thereafter. 
When that purpose is more than fulfilled 
because of the terms of the decree, we 
fail to see how the formal order of pro- 
hibition would have in any manner im- 
proved the position. We are therefore 
satisfied that the omisslon to serve such 
a formal: order would not vitiate the 
attachment order which in all other res- 

pects has been validly effected. The 
Tarai Subordinate Judge, in our view, 
was right in rejecting that contention and 
we find ourselves in complete agreement 
with that view. No authority could be 
cited before us by the learned Advocate 
for the appellants in support of the con- 
tention that even in such cases if the 
formality of serving the prohibitory order 
is not followed the attachment becomes 
void. In the absence of any authority 
and particularly in view of the circum- 
stances of the present case. we have no 
manner of doubt that the attachment 
would not be invalid as the appellants- 
jJudgment-debtors had “iven an under- 
taking not ta alienate the suit property 
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made have been complied with, biti when 


and such undertaking was made a part 
the decree, of 

5. The two other contentions, that 
fs to say, firstly that no notice under 
Order 21, Rule 68 2), Civil P, C. was sery- 
ed upon ‘the app ts and secondly that 
the sale proclamation was not pasted on 
the notice board of Collector, the learned 
Advocate for the appellants intends to 
take if it becomes necessary in a petition 
filed for setting aside the sale under O, 21. 
R. 90, Civil P. C. We are therefore 
relieved from considering these conten- 
tions. 

6. Since no other contention was 
raised, the appeal must fail and it 1s 
hereby dismissed with costs, The costs of 
this appéal will be treated as costs in ex- 


ecution, 
Appeal dismissed, 
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The Nizam Sugar Factory Ltd. Re- 
presented by its Secretary and Chief 
Accountant, K. S, Rao, Petitioner v. The 
Bodhan Municipality, Bodhan represented 
by its Chairman and others, Respondents, 
Writ Petn, No, 4119 of 1970, Dj- 
14-10-1971. 


A. P. Municipalities Act (6 of 1965), 
S. 87(3) — Hyderabad District Munici- 
palities Act (18 of 1956), S. 102(3) — Con- 
stitutionality. 

Section 102(3) of Hyderabad Act as 
well as Section 87(3) of A. P. Act autho- 
rising inclusion of the value of the plant 
and machinery for determining the rate- 
able value of the building in which the 
plant and machinery is situated or con- 
tained being outside the ambit of the 
power of the State Legislature, are ultra 
vires. AIR 1967 SC 1801; W. A. No. 125 
of 1988 etc. D/- 6-3-1970 (Andh Pra), 


Followed. ara 5) 
ases : Chronological Paras 
(1970) W. A. No. 125 of 1968 Ete., 
D/- 65-1570 (Andh Pra) 4 


(1967) ATR 1967 SC 1801 (V 54)= 
(1967) 2 SCR 679, New Manek 
Chowk Spinning and Weaving 
Mills v. Municipal Corporation of e, 
the City of Ahmedabad 4 


B. K. Seshu and A. Venkatramareddy, 
for Petitioner, Omprakash Misra, (for 
Nos, 1 and 2) and 3rd Govt, Pleader (for 


"No, 3). for Respondents, 


VAIDYA, J.:— The petitioner herein 
owns two sugar factories at Bodhan with- 
in the limits of the Bodhan Municipality, 
Nizamabad District. There was a quin- 

quennial revision of taxes in the year 1960 
by the Bodhan Municipality. After the 


BP/BP/A952/72/SNV 





174 A. P. 


sald revision the petitioner was intimated 
under Section 120 of the Hyderabad Dis- 
trict Municipalities Act, 1956 on 30-1-1964 
by the Executive Officer that the peti- 
tioner was assessed to a sum of Rupees 
1,87,726-12 ps. from 1-4-1960 to 31-3- 
1964 to the property tax on factory 
buildings including the value of plant and 
machinery. The petitioner was also as- 
sessed to tax on agricultural lands. 
Against the said order of intimation the 
petitioner preferred an appeal C. M. A. 
No.8 of 1964 in the Court of the District 
Judge. Nizamabad contending that ‘the 
Municipality had no power or jurisdic- 
tion to levy property tax on plant and 
machinery and include the same in the 


value of the factory buildings. The said 
appeal was dismissed by the District 
udge. 


2. Against the said judgment and 
decree C. R. P, No. 1322 of 1965 was pre- 
ferred to this Court. This Court by its 
judgment and decree dated 5-8-1968 dis- 
missed the said revision without going into 
the merits as it came to the conclusion 
that the appeals before the District Court 
were premature, Subsequently on 19-12- 
1968 the Bodhan Municipality issued a 
Bil demanding payment of Rs. 2,56,197-27 
being the property tax due for the 
years 1962-63, 1963-64,. 1966-67, 1967-68 
and 1968-69 till the end of 31-3-1969 
assessed not only on buildings and land 
but also on plant and machinery. As the 
bill did not contain the details of tax 
levied on varlous items like buildings, 
lands, plant and machinery the petitioner 
company wrote letters for details as to 
the quantum of tax on buildings, plant 
and machinery separately. Without furni- 
shing any details as to the break up of 
tax on buildings, plant and machinery, the 
Bodhan Municipality issued a bill No. 
A-3-11054 dated 20-11-1969 for a sum of 
Rs, 3,06,176-30 ps. being the tax for the 
E 1969-70. The bill was accompanied 

y a letter bearing the same date, in 
which it was stated that the amount of 
Rs. 1,76.465-30 paid by the petitioner was 
deducted out of the grand total of Rupees 
5,24,289-33 and that the balance to be 
paid was Rs. 3,47,824-03. The petitioner 
company by its letter dated 20-12-1969 in- 
formed the Secretary of the Bodhan 
Municipality the details for which the 
amount of Rs. 1,76,465-30 Ps. was paid 
and also requested the Municipality to 
furnish full details as to the quantum of 
tax on buildings, plant and machinery. 
The Secretary of the Municipality by his 
letter dated 11-2-1970 furnished the 
necessary details. According to the 
details given in the aforesaid letter the 
property tax payable on plant and machi- 
nery for the years 1969-70 will come to 
Rs. 3,19.731-70. The total tax as demand- 
ed in their bill dated 20-11-1969 on fac- 
tory buildings, plant and machinery was 
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Rs, 4,99,790-30. After deducting the sum 
of Rs. 3,19,731-70- payable on plant and 
machinery, the balance of tax namely 
Rs. 180056.60 towards the property tax on 


buildings alone was paid in two instal- 
ments. 


3. In this writ petition only the 
levy on plant and machinery is challeng~ 
ed on the ground that the provision in 
the Hyderabad District Municipalities Act 
which was succeeded by the Andhra 
Pradesh Municipalities Act enabling the 
Municipalities to levy property tax on 
plant and machinery is outside the legis- 
lative power given in Item 49 of List II 
of the Seventh Schedule of the Constitu- 
tion of India. Under List II in Item 49 of 
Sch, 7 of the Constitution of India the 
State Legislature igs empowered to levy 
tax on lands and buildings, There is no 
other item in 7th Schedule which em- 
powers the State Legislature to levy tax 
on plant and machinery. The State Legis- 
lature therefore has no authority to legis- 
late in regard to the tax on plant and 
machinery. The question of this nature 
came up for consideration before the 
Supreme Court in New Manek Chowk 
Spinning and Weaving Mills v. Munici- 
pal Corporation of The City of Ahmeda- 
bad, (AIR 1967 SC 1801). Rule 7(2) of 
the rules framed under the Bombay Pro- 
vin Munici Corporations Act of 
1949 empowers the Municipality to levy 
tax on plant and machinery by providing 
that all plant and machinery contained or 
situate in or upon any building or land 
and belonging to the owners specified 
from time to time by public notice by the 
Commissioner shall be deemed to form 
part of such building for the purpose of 
fixing the rateable value. Their Lordships 
of the Supreme Court held that the Stat. 
Legislature. which had power to levy a 
tax only on land and building, could not 
levy tax on plant and machinery con- 
tained in or situate on the building even 
though the machinery was there for the 
use of the building for a particular pur- 
pose. Rule 7(2) therefore was held to be 
pevond the legislative competence of the 

tate, 


4, The vires of the provisions of 
Section 87(3) of the Andhra Pradesh 
Municipalities Act came up for considera- 
tion before a Division Bench of this Court 
consisting of Gopal Rao Ekbote and 
Venkateswara Rao, JJ., in W. A. No. 125 
of 1968 and batch. By the decision D/- 
6-3-1970 the learned Judges after refer- 
ring to the decision of the Supreme Court 
referred to above held that the provisions 
of Section 87(3) of the Andhra Pradesh 
Municipalities Act are ultra vires as they 
are outside the competence of the State 
Legislature. The provisions of Sec. 87(3) 
of me Andhra Pradesh Municipalities Act 
read: 7 
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“All furniture and all plant and 
machinery contained -or situated in or 
upon any building or. land shall be includ- 
ed in determining the valuation under 
this section”. 

The provisions of Section 102(3) in the 
Hyderabad District Municipalities Act 
read as follows:— 


“All plant and machinery contained 
or situate in or upon any building or land 
and belonging to any of the classes speci- 
fied from time to time by public notice by 
the Committee, shall be deemed to form 
part of such building or land for the pur- 
pose of fixing the rateable value thereof 
under sub-section (1)”, 


5. The aforesaid provision in the 
Hyderabad District Municipalities Act is 
in pari materia with the provision in Sec- 
tion 87(3) of the Andhra Pradesh Munici- 
palities Act though the wording of the 
two provisions is different. The effect of 
Section 102(3) of the Hyderabad District 
Municipalities Act is that the value of the 
plant and machinery is included for deter- 
mining the rateable value of the build- 
ing in which the plant and machinery is 
situated or contained, The decision of 
this Court in regard to Section 87(3) of 
the Andhra Pradesh Municipalities Act 
applies with all its vigour to the provi- 
sions of Section 102(3) of the Hyderabad 
District Municipalities Act. We have, 
therefore. no hesitation in holding that 
the provisions of Section 102(3) of the 
Hyderabad District Municipalities Act are 
also ultra vires being outside the ambit 
of the power of the State Legislature, 


6. In the result, the provisions of 
Section 87(3) of the Andhra Pradesh 
Municipalities Act, in so far as they re- 
late to the plant and machinery which 
are questioned before us and the provi- 
sions of Section 102(3) of the Hyderabad 
District Municipalities Act are ultra vires 
and no demand for tax can be made in- 
cluding the value of the plant and machi- 
nery. Therefore the demand of the 
Bodhan Municipality for Rs, 3,19,731-70 
ps. which relates to the tax on plant and 
machinery is illegal and void. The Munici- 
pality is hereby restrained from collect- 
ing the aforesaid amount of tax from the 
petitioner-Company, 


Ta In the result the writ petition 
is allowed with costs. Advocate’s fee 
Rs. 100/-. 


Petition allowed. 
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M. Ramanarasiah and others, Peti- 
tloners v, The Government of Andhra 
Pradesh represented by the Secretary to 
Government (Revenue and Excise) 
Hyderabad and others, Respondents, 

Writ Petns. Nos, 4901 and 4902 of 
1970, D/- 6-8-1971, 

Andhra Pradesh Excise (Arrack and 
Toddy Licenses General Conditions) Rules 
(1969), R. 29 — Power of Government to 
postpone or defer payment of rental — 
Power is discretionary — If it is exercis- 
ed arbitrarily, capriciously or unreason~ 
ably the High Court can interfere yy a 
Art, 226 of the Constitution — (X-Re 
Constitution of India, Art. 226). 

(Paras 8, 9) 

Though the power conferred on the 
Government under Rule 29 is a discere- 
tionary power, it has to be exercised ob- 
jectively and it should not be arbitrary, 
vague and fanciful, but should be in ace 
cordance with law and the rules made 
therefor, (Para 9) 


Simply because it has a discretionary 
power, it does not exonerate the Govern- 
ment from discharging the duty of con- 
Sidering the petition under Rule 29, The 
power under R. 29 is conferred on the 
Government for the purpose of creating a 
benefit on the licensee. If he has suffer- 
ed any loss, it is open to him to approach 
the Government for remission or post~ 
ponement of the payment of rentals. 

(Paras 8, 10} 

If the Court is satisfied that the Gov- 
ernment has not exercised its power or 
discharged the duty cast on it under the 
rule, it can compel the Government to 
discharge that duty and to exercise its 
discretion objectively and fairly. AIR 
1957 Andh Pra 114, Rel. on. ` 

(Para 8) 

The rejection of the application on 
the grounds that the rules in force at 
the relevant time under which the shops 
were auctioned, did not provide for grant 
of remission and that the cyclone effect 
must have been felt in the entire dis« 
trict as a whole and not in the area 
covered by petitioner’s shops, is on irrele~ 
vant and non-existent grounds. and is 
highly arbitrary and unreasonable. 

(Para 13} 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 745 (V 49) = 
(1962) 13 STC 180, Mathra Par- 
ay and Sons v.’ State of Pun- 


Hee AIR 1957 Andh Pra 114 (V 
44) = 1956 Andh LT 656, Sree- 
rama Murthi v. Income-tax. Offi- , 
cer } 
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(1880) 5 AC 214 = 49 LJQB 577, 
Julius v. Lord Bishop of Oxford Lo 
(1770) 4 Burr 2527 = 98 ER 327, 
R, v. Wilkes 

T Ananta Babu, for Petitioners in 
both Writ Petns; P. Balakrishna Murthi 
for 3rd Govt, Pleader, for Respondents in 
both Writ Petns, 

ORDER:— These are two writ peti- 
tions which may be conveniently dispos- 
ed of under a single order since they 
raise an identical question. 

2. The petitioners were given the 
lease of the Sendhi group of shops for 
the excise year 1969-70. Alleging that 
the area was hit by severe cyclonic 
storms on four occasions for 34 days 
spreading over from 16-10-1969 to 19-12 
11969, they applied to the Government 
under Rule 29 of the Excise (Arrack and 


Toddy Licenses General Conditions) Rules 


for remission of the monthly -rentals. 
The Government after calling for re- 
ports from the local officers, rejected 
their . applications by its orders dated 
28th and 29th of September, 1970. It is 
to quash these orders the present ‘Writ 
Petitions have been filed, 


3. It is argued for the petitioners ` 


that the orders of the Government are 
highly arbitrary. based on irrelevant con- 
siderations and should, therefore, be sef 
aside. On the other hand, the Govern- 
ment contends that the power under 
Rule 29 is purely a discretionary one and 
when the Government refused to comply 
with the petitioners’ request for remis- 
sion, this Court cannot interfere in the 
4, To adjudicate upon this dis- 
puen a ea sary to read the sald 
ule 29. It is as follows: 

"99, POWER OF GOVERNMENT TO 
POSTPONE OR DEFER PAYMENT OF 
RENTAL: The. Government may. by 
order, postpone the payment of rental or 
defer its collection, or reduce or remit 
the rental for any period for all or any. 
of: the following reasons, namely; 

(a) natural calamities. like floods, 
cyclones. fire, famine, failure of seasonal 
conditions and like damages leading to 
loss of income to the shop; 

(b) wide-spread disturbed conditions 
frrespective of the cause for the disturb- 
ance resulting in loss of Income to 4a 
shop; and ; 

(c) non-availability of arrack or 
foddy. for reasons, which in the opinion 
of the Commissioner, are completely be~- 
yond the control of the licensee.” 

5. It is seen that the Governmen’ 
fs conferred with the power elther to 
Pon the payment or defer the col- 
ection of rental or to reduce or remit 
the rental for any period of the lease. 
At will have to do so by an order, Even 
this power cannot be exercised indiscri- 
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minately. It can be done only if one 
or more of the three ceg men~ 
tioned in the rules exist. Clause (a) en- 
umerates one set of circumstances such 
as natural calamities like floods, cyclones, 
fire etc. Clause {b} states the second set 
of reasons like wide-spread bed 
conditions; and Clause (c) refers to ano- 
ther set of circumstances like non-avail- 
ability of arrack or toddy, for reasons 
beyond the control of the licensee, The 
Government will have to exercise the 
power in accordance with the provisions 
of this rule and only if one or more of 
the circumstances mentioned ‘therein 


6. It is the case of the petitioners 
in Khammam area where their 
shops are situate, there were severe 
cyclonic storms on as many as four 
occasions, spread over 34 days from 16- 
10-1969 to 19-12-1969. It is stated that 
in consequence of these cyclones, the 
business of the petitioners was interrupt-. 
ed, Further, the cyclones severely da~ 
maged the trees allotted to the petitioners, 
A large number .of trees were uprooted 
or otherwise completely damaged. In the 
case of trees on which incisions had been 
made, the rain water seeped in and des- 
troyed the soft fibres inside. As a dir- 
ect consequence worms set in. In that 
manner, a large number’ of trees were 
rendered unfit for tapping. As a con- 
sequence of all this, the petitioners hava 
suffered heavy monetary loss, 

7. In their counter, the respond- 
ents admitted that there were rains from 
6-10-1969 to 19-10-1969 and 22-11-1969 
to 23-11-1969. It was also agreed that 
there were strong winds on 7-11-1969, 
cold winds from 11-12-1969 to 14-12-1969 


and thereafter continuous rain again 
from 12-12-1969 to 17-12-1969. It ts 
‘in the light of these averments§ in 
the counter. the impugned order will 
have to be read and understood, It is 
in the following terms: ` 

“In the Petition cited Shr R. 


Ramayya and others (Petitioners in W. P. 
No. 4901/70), contractors of Khammam 
sendhi shops for 1969-70 have requested 
the Government that remission be grant- 
ed as they suffered on account of cyclone 
during 1969. The Government have 
carefully examined the request of the 
petitioners after obtaining a report from 
the Board of Revenue ise), ey 
consider that the rules in force. at the 
relevant time under which the shops 
were auctioned do not provide for grant 
of remission. the cyclone effect 
must have been felt in the district as a 
whole and not in the area covered by 
Khammam Group of shops alone.. Gov- 
ernment therefore, consider that there is 
no justification to concede the request of 
the contractor. The petition is, therefore, 
rejected,” 
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In identical terms, the Government 
pa an order in the case of Writ Peti- 
No. 4902/70. also.. l 


8 T bave already read Rule 29. 
Hf uses the word ‘may’ thus conferring 
power on the Government to pass - an 
order under this rule. It is no doubt not 
a mandatory provision in the sense that 
the Government is not bound to accede 
to the request of the petitioners. If it 
is satisfled that any one of the condi- 
tions mentioned in the rule existed, then 
it might grant relief- accordingly; other- 
wise it need not. But, it must consider 
the petition filed before it, and has to 
dispose it of by an order, Since it is 
mot bound to grant the petition, the 
power conferred on.the Government is 
discretionary. But that discretionary 
power is conditioned by the provisions of 
the rule, namely, that it can direct only 
one of the mentioned therein like 
postponing the payment of rental etc. 
Further, that power can be exercised only 
if one or more of the circumstances men- 
tioned in the rule existed. And the 
Government’ has to convey its decision by 
an order. Thus, it is seen that though it 
has a discretionary power. the Govern- 
ment will have to follow certain rules 
while exercising that discretionary power. 

This power conferred on the Govern~ 
ment under the rule is coupled with a 
duty to perform it under certain cir 
cumstances and in accordance with cer- 


the power conferred under the Act is 





9. This is a well-established pro- 


position. Subba Rao, C. J. (as he then 
was) and Viswanatha Sastri, J. in two 
but concurrent Judgments expressed simi- 

views in Sreerama Murthi v. Income- 
-tax Officer, Vizianagaram, 1958 Andh LT 
656 = (AIR 1957 Andh Pra 114). At 
page 661 of the Report (Andh LT) = 
(at p. 117 of AIR). Subbarao, C. J.. ob- 
served thus: 


“The discretionary statutory power 
conferred upon an authority for the pub- 
lic good is coupled with a duty to per- 
form it under relevant circumstances, 
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~ Is conferred 
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The fact that the exercise of the power 
is left to the discretion of the authoris- 
ed person does not exonerate him 

his duty. If the discretionary 
power so conferred Is exercised arbitra- 
Tily, capriciously. or unreasonably or by 
taking into consideration extraneous and 
irrelevant considerations, in the eye of 
law, the authority concerned must be 
deemed not to have exercised the discre- 
tion at all, that is. he has not discharged 
his duty. If the court on the facts plac- 
ed before it comes to a conclusion that 
a particular authority has not exercised 
his duty. for one or other of the afore- 
said reasons, it will compel, the authority 
to discharge his duty. or, to put it dif- 
ferently, to exercise hig discretion honest- 
ly and objectively.” 


Viswanatha Sastry, J.. af page 669 
of the Report also stated the law in re- 
gard to the discretionary power in the 
following terms: 


: “Where a court is invested with a 
discretionary power, as for instance, to 
award costs. grant time, condone or eX- 
cuse delay. stay execution of a decree 
or order. amend pleadings and so on it 
is open to a suitor to call upon the court 

do so and in a fit case, the Court 
would make an order for that purpose ex 
debito justitiae. Discretion, when applied 
to a Court of justice, means sound dis- 
cretion guided by law and in accordance 
with precedents,” 


As Lord Mansfield stated In R v, 
Wilkes, (1770) 4 Burr 2527, 2539 the ex- 
ercise of discretion “must be governed 
by rule. not by honour, it must not be 
arbitrary, vague and fanciful, but legal 
and regular.” It is thus clear that though 
what is conferred on the Government 
under Rule 29 is a discretionary power, 
it has to be exercised respectively and 
objectively and it should not be arbitrary, 
vague and fanciful, but should be in 


` accordance with law and the rules made 


therefor, 


10. ` Further, this power Is 
ferred on the Government for the pur- 
pose of creating a benefit on the licensee. 
If he has suffered any loss, it is open to 


of rentals. Lord Blackburn observed in 
Julius v. Lord Bishop of Oxford, (1880) 
5 AG 214 thus: 


“if the object for which the power 
is for the purpose of - en- 
forcing a right, there may be a duty cast 
on the donee of the power, to exercise it 
for the benefit of those who have that 
right, when required on their behalf. 
Where there is such a duty, it is not in- 
accurate to say that the words confer- 
ting the power are equivalent to saying 
that the donee must exercise it,” 





178 A. P. 


From the above consideration, 
it i that the Government is bound 
to consider the application when once it 
has been brought before it on its merits 
and in accordance with the provisions of 
Rule 29. It can give some relief if the 
circumstances mentioned in the rule 
existed. Likewise, it can reject an ap- 
plication only if the requirements of the 
tule were not satisfi 


12. Judging in the light of these 
principles. I have no hesitation to hold 
that the Government’s order is highly 
arbitrary. The grounds on which the 
applications of the petitioners were re- 
jected are wholly irrelevant, immaterial 
and non-existent. The first reason assign- 
ed is that the rules in force at the re- 
levant time under which the shops were 
auctioned: did not provide for grant of 
remission. -© This is a total misconception 
of the scope of the Andhra Pradesh Ex- 
cise (Arrack and Toddy Licenses Gene- 
ral Conditions) Rules, 1969 which were 
promulgated on 7th November, 1969. It 
is well-known that the exemption grant- 
ed during the assessment year will 
available for the entire year. vide Mathra 
Parshad and. Sons v. State of Punjab, 
(1962) 13 STC 180 = (AIR 1962 SC 745). 
In any case, the rules were made on Tth 
November. 1969 and even according to 
the averments in the counter affidavit, 
heavy rains, cold winds and other natural 
calamities visited the place even there- 
after. To simply say that the provision 
similar to Rule 29 did not exist when the 
auction took place is merely ignoring the 
correct principles of law and also the fact 
that even after the rules were made there 
were heavy rains in the area. So this 
ground is a non-existant one. 


13. The second ground is that the 
cyclone effect must have been felt in the 
entire district as a whole and not in the 
area covered by the Group 
of shops alone. If there were cyclone or 
heavy rains throughout the Khammam 
District, it does not follow that the peti- 
tioners’ shops. which were in Khammam 
area were not affected, nor does it follow 
that if relief is granted to the shops of 
the petitioners, it should not be granted 
to the other shops provided the require- 
ments of Rule 29 are satisfied. It is a 
wholly irrelevant consideration. No 
other reason is assigned for rejecting the 
applications of the petitioners. It, there- 
fore, follows that the rejection of the 
petitioners’ applications was on irrelevant 
and non-existant grounds, and is highly 
arbitrary and unreasonable. The orders 
cannot be allowed to stand. 


14. They are accordingly quashed 
and set aside and the applications are 
remitted back to the Govt. for consi- 
deration on merits in accordance with 
the provisions of Rule 29 and the ob- 
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servations made above, and in the lHghê 
of the reports which the Government has 
received from the Board of Revenue and 
other lower authorities and officers, 

15. The writ petitions are second 
ingly allowed with costs in P, 
No. 4901 of 1970 only. Rissa fee 


Rs. 100/-. 
Petitions allowed. 
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K. v. L. NARASIMHAM C. J. AND 
A. KUPPUSWAMI, J. 

Mir Abdul Hakeem Khan, Appellant 
v. Abdul Mannan Khadri, Respondent. 

L. P. A, No. 177 of 1968. D/- 2-9- 
1971, against decree of High Court, af 
Hyderabad in Avpeal Suit No. 466 of 
1984. D/- 31-1-1968. 

(A) Specific Relief Act (1877, See- 
tion 22 — Suit for specific performance 
— Defence. 


In a suit for specific performance by. 
the purchaser the vendor cannot put for- 
ward the defence that he-had no title, 
But if the suit is by vendor the pum 
chaser can plead that the vendor had no 
title or had defective title. (Para 10} 


(B) Specific Relief Act (1877), Sec- 
tion 18 — Agreement to sell — Suit for 
specific performance — Vendor’s title — 
Determination of — Necessity. 


Where a suit for specific perform= 
ance is filed only against the executan? 
of an agreement to sell and there is no 
question of the plaintiff attempting to 
bind the interest of the persons not 
Parties to the contract and making 
parties, it is not necessary to go into the 
question whether the executant’s title 
is defective or whether the property be- 
longs only to the partnership of which 
the executant is a partner. Hence spe 
cific performance cannot be refused on 
the ground that the property belonged to 
the partnership. AIR 1950 Mad 90 and 
AIR 1954 SC 165 Rel. on 

(Parag 8, 10. 13, 16} 

(C) Letters Patent (Andhra Pradesh), 

Clause 15 — Plea sas to limitation. - 


It is not open to a party to raise 
the question of limitation which was de= 
cided against him and which has bes 
come final. ` (Para 17] 


(D) Specific Relief Act (1877), Sec- 
tion 22 — Suit for specific performance 
— Delay as defence must be snecifical- 
ly pleaded — (X-Ref:— Letters Patent 
(Andhra Pradesh) Clause 15). 


Delay as a defence in a suit for spe 
cific perforamnce should be specifically 
pleaded and if the point is not taken in 
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Courts below it will not be allowed 
be raised for the first time in second 
appeal. (1905) ILR 29 Bom 234 and (1884) 
ILR 10 Cal 1061 ReL on. (Para 19) 


Held, thatthe High Court was wrong 
‘in holding that the plaintiff was not en- 
titled to specific performance on ground 
of delay on his part since delay as de- 
fence was not pleaded, Further. the 
delay was not of such a nature as would 
prevent the court from granting speci- 
fic performance. Appeal Suit No. 466 of 
1964, D/- 31-1-1968 (Andh Pra) Revers. 
ed, AIR 1949 Mad 265 Rel, on, 
(Paras 19, 20) 


(E) Specific Relief Act (1877), Sec- 
Gion 22 — Contract for sale — Stbse-. 
quent rise in price. 


The subsequent rise in the neees d P 
not a relevant ground for refusing th 
proinn specific performance of ira iae 

for sale. AIR 1952 Mad 389 Foll 

(Para 21) 

Cases Referred: Chronological Parag 
(1964) AIR 1964 SC 1789 (V 51)= 

(1964) 7 SCR 858, Silla Chandra 

v. Ramachandra Sahu £6 
(1954) AIR 1954 SC 165 (V 41) = 

1954 SCR 958, Kalyanpur Lane. 

Works Ltd. v. State of Bihar 15 
(1952) AIR 1952 Mad 389 (V 39) = 

(1952) 1 Mad LJ 44, Sankaralinga 

v. Ratnaswami 21 
(1950) ATR 1950 Mad 90 {V 37) = 

1949-2 Mad haa 342. Muni Samappa 

v. Gurunan 10 

t1949) AIR 1949 } Mad 265 (V 36) = 
1948-2 Mad LJ 271, Arjuna Mud- 
daliar v. Lakashmi Ammal 20 
(1921) AIR 1921 Mad 172 (V 8) = 
ILR 44 Mad 605 (FB), Balu- 
swami Aivar v. Lakshmana 


Aiyar 
{1905) ILR 29 Bom 234 = 6 Bom 
LR 1013 Peer Mahomed v, 
Mahomed Ebrahim 19 
G884) ILR 10 Cal 1061, Mokund 
Lall v. Chotay Lall 19 
(1852) 15 Beav 460 = 92 R. R. 508, 
Bradley v. Munton ; 


Y. Suryanarayana and M. V, Naga- 
famayya for Appellant; P. Babulu Reddi 
and G. Haridatha Reddy. for Respondent. 


ALLADI KUPPUSWAMI, J.:— The 
plaintiff in O. S. No. 23 of 1961, Sub- 
court, Nizamabad. is the appellant. He 
filed the suit for specific performance of 
an agreement dated 27-8-1950 to sell cer- 
tain lands. executed by the defendant in 
favour of the plaintif. The plaintiff also 
prayed for delivery of possession of the 
said lands. The case of the petitioner as 
set out in the plaint was as follows 


The plaintiff, the defendant and one 


Taluk Nizamabad District, On the 15th 
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August, 1944 all the three persons en- 
tered into an agreement which was duly 
registered. Thereby, they agreed to 
establish a joint farm by name “The 
Graduates Farm” and to transfer their 
respective patta lands in the name of 
that farm and conduct their business 
‘with mutual consultation’. Ekramuddin 
Ali Khan would have a share of eight 
annas in the rupee, while the plaintiff 
and the defendant would each have a 
share of four annas in the rupee. Sub- 
sequently, Ekramuddin Ali Khan sold 
his eight annas share to the remaining 
two persons, namely, the plaintiff and 
the defendant through a sale-deed dated 
28-4-1945 and thereafter the plaintiff and 
the defendant became the owners of all 
the lands of the Graduates Farm with 
equal shares. On 27-8-1950, the plain- 
tif and the defendant entered into an 
agreement with Bharat Krishi Co., the 
defendant also executed the suit agree- 
ment in favour of the plaintiff agreeing 
to sell all the remaining lands in favour 
of the plaintiff for a sum of Rs. 12,600 
(OS). The plaintiff paid an advance of 
Rs. 8,600/- (OS) on the same day. 


It was also provided in the agree- 
ment that the defendant would obtain 
permission from the revenue authorities 
for the alienation of that land. The 
plaintiff and the defendant, as per their 
agreement to sell in favour of Bharat 
Krishi Co. executed a registered sale-deed 
in their favour on 26-11-1957. The de- 
fendant, ‘however did not obtain permis- 
sion from the revenue authorities to sell 
his lands to the plaintiff in accordance 
with the second agreement in favour of 
the plaintiff. The plaintiff, therefore, 
submitted an application for permission 
on 12th May. 1959, and he was informed 
that there was no necessity for any per- 
mission as the transaction was between 
the two partners. Thereafter, the plain- 
tiff asked the defendant several times to 
receive and accept Rs. 4,000/- the balance 
of consideration and execute a sale-deed, 
but the defendant did not comply with 
his request. Therefore, the plaintiff gave 
a registered notice on 9-11-1960. The de- 
fendant gave no reply. Hence the plain- 
tiff filed the suit for specific performance 
of the agreement. ‘ 


2. The defendant contended that 
the alleged agreement was false, forged 
and fabricated and denied the payment of 
Rs. 8,600/- (OS) as advance to the defen- 
dant. He stated that after the execution 
of the sale deed in favour of Bharat 
Krishi Co. on 26-11-1957, the plaintiff and 
the defendant severed their jointness by 
taking each of them his patta lands which 
previously stood in hig name and began 
to maintain them separately. The posi- 
tion, since then was that each of them 
‘was in separate possession and enjoyment 
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of his respective lands, The plaintiff 
finding that the defendant had fully 
developed his lands by investing a huge 
amount on it, entertained the dishonest 
idea of usurping the defendant’s land. 
He managed to prepare a forged docu- 
ment of agreement of sale purported to 
be written in 1950 and filed the suit dis- 
honestly on foot of that agreement. The 
defendant, further contended that the 
suit was barred by limitation ann that 
it was against the provisions the 
Hyderabad Tenancy and pees | 
Lands Act which forbids the perman- 
ent alienation of agricultural lands, un- 
less permission of the Collector is ob- 
tained and hence the agreement is oppos- 
ed public policy, void and unenforce- 


3. The learned Subordinate Judge 
framed the following issues: 

_ 1) Whether the suit sale agreement 
was made by the defendant in favour of 
the plaintiff on 27-8-1950? if so, is it en- 
forceable under the provision of law? 


2) Whether the defendant obtained 
from the plaintiff a sum of Rs. 8.600). 
under the said guit agreement in ad- 
vance as earnest money? 

3) Whether the suit Is valued cor- 
rectly and the court-fee paid is sufficient? 

4) Whether the suit is within time? 


ea a tee 


4, On the first part of “issue (1) 
and on issue (2) he held that the defend- 
ant executed the a ent, Ex. A-1 and 
received Rs, 8,600/~ as advance or earn- 


est money. On the second part of issue - 


(1) however, be took the view that as 
the defendant was not the sole or ex- 
clusive owner of the land agreed to be 
sold, as they are the property of the 


Graduates Farm, in which the plaintif The 


and the defendant had equal interest, the 
title of the defendant was defective and 
es such Ex. A-1 could not be enforced 
by means of a specific performance. He 
observed that the remedy of the plaintiff 
appears to be to give a notice of dissolu- 
tion of the partnership between the 
plaintiff and the defendant and for tak- 
ing accounts and for division of part- 

nership assets. As he held that a sum of 
Re. 8.600/- had been paid by the plain- 
tiff under the agreement, he gave a de- 
cree for the plaintiff for that sum toge- 
ther with Interest at six per cent per 
` annum from 27-8-1950. On issue (4) re- 
garding limitation he held that the suit 
was within time as it was provided 
under Ex, A-1 that the sale was to be 
effected after the sale in favour of Bha- 
rat Krishi Co. which took place on 26- 
11-1957, and the suit was instituted with- 
in three years from that date. In the 
result, he passed a decree for Ra, Te 


A.LE 


(OS) with interest at six per cent from 
27-8-1950 and costs of the suit. 

5. Ki defendant preferred A, S, 
Nia 101 of 1963 to this Court and tha 
plaintiff preferred A. S. 466/64. Both the 
appeals were heard together and were 


of bya common fucemens by our . 


learned brother Sharfuddin Ahmed 
Court considered the entire. evidence and 


. agreed with the findings of the trial 


Court that the agreement was true, and 
the plaintiff paid Rs. 8,600/- (OS) to the 
defendant under the sale deed. Though 
the defendant had raised the plea of 
limitation in bis grounds of appeal, if 
does not appear from the Judgment that 
the question of limitation was argued in 
this court. This court further held that 
the agreement Ex. A-15 dated 15- nE 
entered into between the 

defendant and Ekramuddin Ali Kien 
constituted a partnership between the 
parties. Sharfuddin Ahmed..J., then re- 
ferred to the nteni of the plaintiff 
that even if it is a partnership the Court 
below was not justified in refusing to 
grant a decree for specific performance, 
He however, did not give any express 
finding as to whether the plaintiff could 
insist on the specific performance of the 
agreement in view of the fact that the 
plaintiff and the defendant were part- 
ners. He preferred to hold that the 
plaintiff ought (not?) to be granted a re- 
lief for specific performance on acco 
of laches on his part. He held that the 
Court was fustified in using its discretion 
in‘ not granting the relief for specific 
performance. In the result, both the ap- 
peals were dismissed with costs. 


6. The defendant hag not prefer= 
Ted any appeal against the aerma in 
A. S. No. 101 of 1963 affirming the de- 
cision of e lower Court directing the 
defendant to pay a sum of Rs. 8,600/-. 


peal against the Judgment in A. S. 468 
of 1964 confirming the decision of the 
trial court that the plaintiff was not en- 
titled to specific performance of the suit 
agreement. 


T. Shri Y. Suryanarayana, learn- 
ed counsel for the appellant argued that 
the trial Court was in‘ error in holding 
that the property gra to the part- 
nership consisting of the plaintiff and the 
defendant and that the defendant’s title 
was defective and therefore, Ex. A-L 


could not be enforced by means of spe- ` 


cific performance. He submitted tha 
the view of the trial Court as well as 
that of Sharfuddin: Ahmed J.. that 
Ex. A-15 is a partnership deed and the 
interest of the defendant in the suit pro- 
perty was only that of a partner in a 


to the terms of Ex. A-15 
and also sea several decisions laying 
down tests for deciding whether there is 


plaintiff however, preferred this ap- ` 
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a partnership between two persons 
not. He contended that the plaintiff, the 
defendant and Ekramuddin Ali Khan 
were only co-owners and when Ekramud- 
din Ali Khan relinquished his interest, 
the plaintiff and the defendant became 
co-owners. of the properties which were 
pooled together and in any event. as co- 
owner the defendant is entitled to con- 
vey his share of the property to the 
plaintiff On the other hand, Shri P. 
Babul Reddy, learned counsel for the 
respondent contended that Ex. A-15 con- 
stitutes a partnership that there was 
no dissolution of that partnership 
and it cannot be said that the defendant 
has any definite share in any particular 
item of partnership property and his 
only right was to ask for dissolution and 
for accounts of the dissolved partnership. 

In our view, it is unnecessary 
to go Into these questions, 

9. In the written statement, the 
defendant contended that the agreement 
of sale relied on by the defendant (plain- 
tiff ?) was false. forged and fabricated. 
The other contentions raised were that 
(a) the suit was barred by limitation, 
and (b) the agreement is in violation of 
law, as it was against the provisions of 
the Hyderabad Tenancy and Agricultu- 
ral Lands Act which forbade permanent 
alienation of agricultural lands unless 
permission of the Collector was obtain- 
ed. No contention was raised that the 
defendant's title was defective and there- 
fore, he was not in a position to execute 
pe. sole decd as per the agreement. No 

was framed as to whether the 
inun could not claim specific per- 
formance on the ground that the de- 
fendant had no title or had a defective 
title as the property belonged not- to 
the defendant. but to the partnership. 
The second part of issue (1) was whe- 
ther the agreement is enforceable under 
the provisions of law. This obviously 
had only reference to the pleading in 


paragraph 9 of the written statement ` 


that the agreement was contrary 
to the provisions of the Hyderabad 
Tenancy and Agricultural Lands Act 
and could not therefore. be enfor- 
ced. ‘This issued had no relation to 
(at ?) all and could have no relation in 
the absence of any pleading. to the ques- 
tion whether the agreement could not be 
enforced, as the defendant had no title 
or had defective title to the suit property. 
In the circumstances. the court below 
erred in going into the question whether 
Ex. A-15 constituted a partnership and 
whether the property belonged to the 
partnership or to the defendant and in 
denying specific performance on the 
ground that the property belonged to 
the aoa 

. The reason for the absence of 
a plesding that the defendant had no title 


fusing specific performance if the 


M. A, H. Khan v, A. M. Khadri (A. Kuppuswamf J.) [Prs. 7-11] A, P, 181 


or had defective title is obvious. It isl 
settled law that if a person executes an 
agreement to sell property. the vendor is 







defective title in a suit for specific per- 
formance by the vendor. But the ven- 
dor cannot set up defective in his own 
title as a defence In a suit for specific 
performance by the ee ee oe Balu- 
shami Aiyar v, Lakshmna Af ILR 44 
Mad 605 at TaBe 610 = (ae 1921 Mad 
172) (FB) it was observed: 


“Where a person sues for spe 
cific performance of an agreement to 
convey and simply impleads the 
party bound to carry out to the 
agreement there is no necessity to deter- 
mine the question of the vendor’s title 
and the fact that the title which the 
purchaser may eee might be defeasi- 
ble by a third party is no ground for re 
pur- 
chaser is to take such title as 
the vendor has. But where a party seek- 
ing specific performance seeks to bind the 
interests of persons not parties to the 
contract, alleging grounds which under 
Hindu law would bind their interests 
and enable the vendor to give a good 
title as against them and makes them 
parties, it is difficult to see how the ques- 
tion as to the right of the contracting 
party to convey any interest except his 
own can be avoided and a decree passed, 
the effect of which will merely be to 
create a multiplicity of suits”. 


Tn this case there is no question of the 
plaintiff attempting to bind the interest 
of persons not parties to the contract and 

them parties, the only party in 
this case being the defendant The ob- 
servations of the Full Bench were follow- 
ed in Muni Samappa v. Gurunanjappa, 
(ATR 1950 Mad 90). In that case. in a 
suit on foot of an agreement to sell a 
house impleading only the two executants, 
it was held that there was no necessity 
to determine the question of the vendor’s 
title and the fact that the title which the 
purchaser may acquire might be defeasi- 
ble by the sons of defendant was no 
ground for refusing specific performance 
if the purchaser was willing to take such 
title as the vendors had. In the same 
manner it is unnecessary in this suit 
which is filed only against the defendant 
who has executed the agreement and in 
whose name the patta of the lands stand, 
to go into the question whether his title 


ds defective or whether the property be- 


longs only to the partnership of which he 
is a partner, 

1i. We may also refer to Hals- 
bury’s Laws of England (Third Edition, 
Volume 36, page 335) where the proposi- 
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tion clearly laid down is that a vendor 
cannot be permitted to except to his own 
title. See also Fry on Specific Perfor- 
mance of Contracts (Second Edition 
page 557) where it is stated that the 


Vendor cannot except to the title so as to 


assert his own title to be bad. 


12. In Bradley v. Munton, (1852) 
15 Beav 460 the vendor took an exception 
contesting in effect the validity of his own 
title. The Master of the Rolls said he 
had never before seen an exception in 
which a vendor assert his title was bad 
and that he should be sorry to sanction 
iit, that he had no hesitation in saying, 
that it was wrong in substance as well as 
in form, and must be overruled. 


13. We are therefore, of the view 
that the question whether the property 
belonged to the partnership and not to 
the defendant ought not to have been 
gone into and the trial court below was 
wrong in refusing specific performance 


to the purchaser on the ground that the 


vendor’s title was defective. 


14, We are also inclined to agree 
with the contention that at any rate the 
plaintiff is entitled to rely on Sec. 18(a) 
of the Specific Relief Act of 1877 by 
which the parties are governed, as the 
suit was brought in the year 1961 before 


the New Act of 1963 came into force.- 


Under Section 18(a) where a person con- 
tracts to sell or let certain property. 
having only an imperfect title there, the 
purchaser or lessee has the folowing 
rights. 

(a) if the vendor or lessor has sub- 
sequently to the sale or lease acquired 
any interest in the property, the pur- 
chaser or leasee may compel him to make 
good the contract out of such interest, 


(O) <spssssteaciciees . 


Whatever may be the position at the 
time when Ex. A-15 was entered into be- 
tween the three parties. who agreed to 
pool all their lands, the position on the 
date of the agreement was that the plain- 
tuf and the defendant were in separate 
possession and enjoyment of their respec- 
tive lands. ïn paragraph 4 of the written 
statement the defendant himself admitted 
that “ton 26-11-1957 the plaintiff and the 
defendant severed their jointness from 
that time by taking each of them. his 
patta lands which previously stood in their 
name and began to manage them sepa- 
rately. And this present position. since 
then is that each of them. that is. the 
plaintiff and the defendant are in sepa- 
rate possession and enjoyment of their 
respective lands”. 


15. In Kalyanpur Lime Works 
Ltd. v. State of Bihar, (AIR 1954 SC 165) 
the Supreme Court had to consider a case 
where when the government entered into 


ALE. 


an agreement to grant a lease to A, it had 
an imperfect title, inasmuch as it could 
not grant a fresh lease to any one during 
the existence of the previous lease in 
favour of B. Subsequently the lease in 
favour of B expired and the impediment 
to grant leases stood removed. It was 
held that Section 18 was attracted and 
specific performance could be enforced. 


16. In Silla Chandra v. Rama- 
chandra Sahu, (AIR 1964 SC 1789) the 
Supreme Court had to consider a case 
where the manager of a family consisting 
af himself and his mother agreed to sell 
certain property and further agreed that 
he and his mother would execute `a sale- 
deed in favour of the purchaser within 
a period of one year. On his failing to do 
so the pur r filed a suit for specific 
performance. The Trial Court held that 
the sale was not for legal necessity and 
therefore. decreed the suit in part and 
directed the vendor to execute the sale 
deed in'respect of his interest. The pur- 
chaser preferred an appeal to the High 
Court and during the pendency of the 
appeal the mother died. It was held by 
the Supreme Court that the purchaser 
had interest in the house along with his 
mother and on the death of the mother, 
the purchaser obtained title to and in- 
terest also in that portion of the house 
which, on a private partition. partition 
subsequent to the -contract to sell has 
taken place between him and his mother 
and therefore under Section 18(a) he had 
to make good his contract out of the pro- 
perty he acquired subsequent to the con- 


tract to sell. They also held that the ex- - 


pression “subsequently to the sale or 
cad ‘subsequent to the contract 
to sell’. 


In view of these decisions of the 
Supreme Court we are of the view that 
Section 18(a) applies to the facts of the 
ease and the plaintiff is entitled to specific 
performance of the suit agreement on this 
ground also. 


17. Sri Babulu Reddy hert con- 
tended that the suit was barred by limita- 
tion. We do not think it is open to the 
respondent to raise this contention. The 
pléa of limitation set up by the defendant 
was negatived by the — first court and 


though specific performance was refused,| - 


a decree for Rs. 8,600/- was granted in 
favour of the plaintiff. The defendant 
preferred an appeal to this court and the 
decree of the lower court was affirmed. 
The defendant has not preferred any ap- 
peal. In the circumstances, it is not open 
to him to raise the question of limitation 
which was decided against him and which 
has become final It is also to be noted 
that the defendant did not argue the 
question of limitation before Sharfuddin 
Ahmed, J. and no reference is made to 
this contention in the Judgment, 


a» 
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18. Even on the merits, we do not 
think that the contention based on limita- 
tion has any substance. In the agreement 
of sale, Ex. A-1 it is provided that the 
defendant would get the case of transfer 
of the land in favour of the plaintiff com- 
pleted at the time of the transfer of lands 
of the Graduates Farm in the name of Sri 
Seetarama Rao and others. It has already 
been noticed that on the same day an 
agreement was entered into by both the 
plaintiff and the defendant to sell cer- 
tain other lands in favour of Bharat 
Krishi Co, It is that transaction that is 
referred to when reference is made to 
the transfer of the lands in favour of Sri 
Seetharama Rao and others. Ultimately, 
the sale deed in favour of Bharat Krishi 
Co.. in pursuance of that agreement was 
executed on 26-11-1957. The present suit 
was filed on 25-11-1960 within three years 
after the date of the sale in favour of 
Bharat Krishi Co. Under Art. 113, of 
the Limitation Act of 1908 (by which Act 
the present suit is governed, as the suit 
was brought on 25-11-1960) the suit for 
specific performance has to be instituted 
within three years from the date fixed 
for performance, or if no such date is 
fixed, when the plaintiff has: notice that 
performance is refused, 


In this case, as the date fixed for per- 
formance is after the sale-deed in favour 
of Bharat Krishi Co. is completed that is, 
26-11-1957 the suit was properly brought 
within three years from that date. Sri 
Babul Reddy argued that under the agree- 
ment of sale in favour of Bharat Krishi 
Co. Ex. A-30. it was provided that the 
parties contemplated completing the 
transaction by the first week of Septem- 
ber, 1950 and in case the vendors are. for 
any reason not able to complete the same 
on or before 10th September. 1950 the 
vendors shall make over possession of the 
lands etc. immediately thereafter and 
time was considered as the essence of the 
contract. He therefore, argued that as 
Ex. A-1 provided that the transfer in 
favour of the plaintiff should be complet- 
ed at the time of the BA of lands 
in favour of Bharat Krishi Co., reading 
the two agreements together. it will ap- 
pear that the time for performance of 
the agreement in favour of the plaintiff 
would be 10th September 1950 fixed and 
referred to in Ex. A-30. We are not in- 
clined to agree with this contention, 


It is no doubt true that under the 
agreement. Ex. A-30 it was contemplated 
that the transaction should be completed 
before 10th September 1950. But Ex. A-1 
does not refer to that date. but states 
that the transfer in favour of the plain- 
tiff should be completed after the lands 
are transferred In favour of Sri Seeta- 
rama Rao and others, that is Bharat 
Krishi Co. This transfer was effected only 
by the sale deed of 26-11-1957. Hence 


-any reference in the judgment of the 


the cause of action for the suit arose only 
on 26-11-1957 and as the suit. is filed 
within three years from that date. the 
suit was rightly held to be within time 
by the trial court, 


19. Finally it was argued that 
though the-suit is in time. specific per- 
formance should not be granted, as! there 
were laches and delay on the part 
plaintiff even after 1957. 
ground that Sharfu held 
that the plaintiff was not entitled to 
specific performance. It is to be noticed 
that the defendant did not plead in 
written statement that the specific’ per- 
formance should not be 
















Delay as a defence in a suit for 
performance should be specifically plead- 
ed and if the point is not taken in the 
Courts below it will not be allowed to be 
raised for the first time in Second Ap 
(Vide Peer Mahomed v. Mahomed 

him, (1905) ILR 29 Bom 234 Mokund| Lall 
v. Chotay Lall, (1884) ILR 10 Cal 1061). 
No issue was framed as to whether the 
plaintiff, should be denied specific | iper- 
formance on 


was that the defendant’s title to the pro- 
perty was defective, In the circumstances 
we are of the view that this court erred 
in holding that the plaintiff was not en- 
titled to specific performance on, th 
ground of laches of his part. 


Sharfuddin Ahmed, J. observed that 
the lower court was justified in using its 
discretion in not granting. relief for speci- 
fic. performance. We are unable to fnd 
















court to the exercise of discretion in! re- 
fusing specific performance on the ground 
of laches on the part of the plain 





does not arise at all in this case. Further, 
we are of the view that the delay in this 
case is not of such a nature as would 
prevent the court from granting specific 
performance to the plaintiff. Sharfuddin 
Ahmed, J. observed that the suit was 
filed nearly ten years after the execution 
of the document. But as has already been 
noticed, the document could not be com- 
pleted until the e was effected | in 
favour of Bharat Krishi Co. on 26-11- 
1957. Hence, the delay was only for a 
period of three years. This was explain- 
ed by the plaintiff on the ground thatihe 
had to apply for permission for alienation 
under the Hyderabad Tenancy and Agri- 
cultural Lands Act and it was only |on 
16-5-1959 that he was informed by 

Tahsildfr that permission was unnec 
gary. Further, the Government dues | 
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the land were paid only in November 
1959. Hence, it cannot be said that there 
was inordinate delay on the part of the 
plaintiff, 


observed by 
that admittedly 
the prices of the land had gone very high 
during this period. We have not been 
shown any admission on the part of the 
plaintiff to this effect. There is no evi- 
dence at all as to the increase in prices of 
the land. Even that dude 
notice could be taken of the general in 
crease in prices of land during these 
years, there is no evidence Te iR the 
extent of the increase, Further, it has 
been held in Arjuna Mudaliar v. Tahal 
Ammal, (1948-2 Mad LJ 271) = (AIR 
1949 Mad 265) that mere delay does not 
by itself preclude the plaintiff from ob- 
taining specific performance if his suit is 
otherwise in time. The delay must be 
such that it may be properly inferred 
that the plaintiff has abandoned his right 
Or on account of the- delay there must 
have been such a change of circumstances 
that the grant of specific performance 
would prejudice the defendant. From 
long delay alone without anything fur- 
ther, an abandonment of rights could not 
be presumed. In this case it cannot be in- 
ferred that the plaintiff had abandoned 
his right. As far as the changed circum-~ 
stances are concerned. the only circum- 
stance that is stated is that there has 
been increase in price of the land, 


21. In Sankaralinga v. Ratnaswami, 
{ATR 1952 Mad 389) it was held that a 
subsequent rise in pee is not a relevant 
ground for c performance. 


22. For all the reasons stated 
above we hold that the decision of 
Sharfuddin Ahmed, J.. is Hable to be set 
aside.: The appeal is allowed and there 
will be the usual decree for specific per- 
‘ formance and possession. The sale deed 
will be executed within one month after 
the receipt of records in the trial court at 
the plaintiffs costs on his paying the 
balance of the sale price. In view of this 
it follows that the plaintiff will not be en- 
titled to the sum of Rs. 8600/- directed to 
be paid to him by the defendant. A peti- 
tion for arenan di of the plaint has been 
fled, which has been dismissed to day by 
a separate order. The parties will bear 
their own. costs throughout, 


Appeal allowed, 


A, Thavitayya v. State (Obul Reddi JJ 
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‘OBUL REDDI AND VENKATESWARA 


RAO, JJ. 

A. Thavitayya, Appellant v. State of 
Andhra Pradesh and others, Respondents. 
‘ean Appeal No, 48 of 1971, D/- 19-3- 

Motor Vehicles Act (1939), S. 64-A 
{Andh Pra) — Revisional powers of Gov- 
ernment — Government can reject revi- 
sion summarily without for re- 


(Paras 2 and 

The Government is not bound to 
for the records before it chooses to dis~- 
miss a revision. The power vested in the 
Government is a discretionary power. It 
fs for the Government to decide ona 
perusal of the application and the order 
sought to be revised whether it is a case 
which required calling for records or a 
case- which merits summary disposal. It 
is only where the Government feels satis- 
fied that a prima facie case is made out 
by the petitioner on a perusal of the 
grounds of revision and the order against 
which the revision is preferred that it ex- 
ercises its discretion to call for the re- 
cords and ‘not otherwise. ae fact that 
the Government has chosen to dismiss 
the revision summarily would clearly 
demonstrate that in its ciation there were 
absolutely no merits and the revision did 
not warrant further tion of the 
case by calling for records. (Case law 
discussed). (Paras 2 and 4} 
Cases Referred: Chronological Paras 
(1968) 1968-1 Andh WR 278, Eswara 

Reddi v. District Collector, 
Chittoor i 
(1965) AIR 1965 SC 1457 (V 52)=— 
(1965) 2 SCR 328, Chunibhai v. 
Narayana Rao ` 2 
D. V. Reddi Panthulu. for Appellant 
and IVth ela Pleader on behalf of 
Responden 
OBUL FREDDI "J. This Writ Ap- 
peal and Writ Petition can be convenient- 
ly disposed of by a common order as the 
question involved in all these cases is 
whether the State Government is em~ 
powered under Section 64-A of the Motor 
Vehicles Act ereinafter referred to as 
the Act) to dismiss a revision petition filed 
by an aggrieved party against the ca - 
of the lower authority ‘summarily’ wi 
out calling for records.. 

2. These are all cases relating to sus- 
pension of stage carriage permits under 
Section 60 of the Act for violation of the 
conditions of the permits and we are only 
room with the revisional powers of 

the Government under Section 64-A of 
the Act. The Regional Transport Autho- 
rity and the appellate authority have 
found in these cases that the peti- 
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Honers are guilty of contravention of the 
conditions of the agit (sic) was justi- 
fied. Aggrieved by the ers of the ap- 
pellate authority in each - of these cases 
the petitioners moved the State Govern- 
ment under Section 64-A of the Act, Sec~ 
tion 64-A is in these terms:— 


“The Provincial Government may, of 
ffs own motion or on application made to 
it. call for the records of any order passed 
or proceedings taken under this Chapter 
by any authority or officer subordinate to 
it, for the purpose of satisfying itself as 
fo the legality. regularity or propriety of 
such order or proceeding and rT €X- 
amining such records. may pass such order 
fn reference thereto as it thinks ft”. 


The Government rejected the revision 
petitions summarily without calling for, 
the records. It is this attitude of the Gov~ 
ernment in not calling for the records and 

them before dismissing the 

revisions that has now come in for 
comment, According to Mr. Reddi- 
panthulu and Mrs. Amareswari ap- 
pearing for the petitioners there is 
nothing in the language of Section 64-A 
of the Act which is capable of being con~ 
strued as empowering the Government to 
reject a revision petition filed by an ag- 
prieved even before calling for the 
records. In other words, it is their case 
that when once an application is made 
under Section 64-A of the Act by an ag~ 
poeved party an order of the 
authority, it is imperative on the 
part of the Government to call for the 
records and the failure on its part to call 
for the records is tantamount to is (Gov-~ 
ernment’s) failure to exercise the jurisdic- 
tion vested in it and therefore it is a 
matter for correction by this court under. 
Art. 226 of the Constitution. We are un- 
able to agree with the learned counsel for 
the petitioners that there is anything in 


the language of Section 64-A of the Act, 


which makes it incumbent upon the Gov- 
ernment to call for the records before if 
chooses to dismiss a revision. 


The power vested in the Government 
fs a discretionary power. It may on its 
own motion ie. suo motu call for the re- 


the purpose of sa 
legality. regularity or propriety of the 
order or proceeding, or it may do so on 
an application made by an aggrieved 
party. If, from the order of the appellate 


application of the 





for records or a casa 
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which Deed a . The 
discretion in je Government 
should be Sii presumed to be ex- 
ercised with utmost impartiality and 
oer ad oe T is Be dhe case of 

oners e te vernment 
has dismissed the applications prompted 
by any considerations other than judicial 
consideration, 


The Supreme Court in Chunibhat Vv 
Narayana Rao, AIR 1965 SC 1457 had oc- 
casion to consider the scope of revisional 
powers of the Collector under S. 76-A(b) 
of the Bombay Tenancy and Agricultural 
Lands Act, which is couched in almost 
identical terms with Section 64-A of the- 
Motor Vehicles Act. The learned Judges 

the provisions observed:— 


“We think that Section 76(b) means 
that the Collector is empowered to pass 
such orders as he deems fit on the lega- 
lity or propriety of any order passed by 
any tdar or tribunal and as to the 
regularity of the proceedings before them. 
The Collector can, in our opinion, pass 
such orders on the materials before him 
without calling for the record. But hav- 
ing called for the record, the Collector 
should properly have waited for its arri- 
val before passing any orders. The orders 
passed by him before the arrival of the 
record were, however, not without furis- - 
diction. The mere fact that he called for 
the records is no ground for saying that 
he could not thereafter examine the 
materials before him and pass an order 
that the order of the Mahalkari or tri- 
bunal did - not call for interference. 
way of analogy, we might point out that 
if in the case of an application or petition 
before a court notice is issued to Tes- 
pondent to show cause why it should not 
be granted, the court is not debarred from 
dismissing the application or petition 
without hearing the respondent on the day 


. [Prs, 2-3] 


- when it is called for hearing. The calling 


for the record is no decision which com- 
pels the Collector to-look into the record 
before dismissing the petition. though of 
course he cannot allow the petition witb- 
out considering the record and hearing 
the party supporting the order sought to 
be revised. However erroneous those 
orders of the. oneal dismissing the 

be they were final and 
viewed and reopened by 


3. A Division Bench of this court 
fn Eswara -Reddi v. District Collector, 
Chittoor, (1968) 1 Andh WR 278 constru- 
ed the revisional powers of the 
ment under Section 232 of the Andhra 
Pradesh Gram Panchayat Act. That pro- 
vision too is almost in identical terms with 
the provision with which we are now con- 
cerned. Jaganmohan Reddi, C. J. as he 
then was, construing the provision ob- 
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“the Government has discretionary 
power either suo motu to call for the re- 
cords and examine the ee passed by 
the authorities specified in Cls. (a), a 
and (c) or can be moved to so call f 
and examine the records on an ale 
tion by a person. The revisional autho- 
rity may or may not call for the records. 
If it does not call for the records, then it 
need not give reasons for not calling the 
records or even for saying that It is satis- 
fied that the order under revision requires 
no interference. But where it finds that 
it is a fit case In which it should inter- 
fere. it must give notice to the party con- 
cerned before passing any order”. 


4. It is therefore plain from a 
reading of Section 64-A of the Act that 
it is only where the Government feels 
satisfied that a prima facie case is made 
out by the petitioner on a perusal of the 
grounds of revision and the order against 
which the revision is preferred that it ex- 
ercises its discretion to call for the re- 
cords and not otherwise. The fact that 
the Government has chosen to dismiss the 
appeal (revision?) summarily would 
clearly demonstrate that in its opinion 
there were absolutely no merits and the 
revisions not warrant further exami- 
nation of the case by calling for records. 


: 5. It is true that the Government 
is empowered to examine the propriety of 
the order and also the reasonableness of 
the order; but if, on a perusal of the 
order, the Government is satisfied that the 
order passed by a lower authority stands 
the test of reasonableness, then the ques- 
tion of calling for the records ce not 
arise. 

6. Mrs. areswaril appearing for 
the petitioner st W. P. No. 330/70 con- 
tended that though the petitioner in this 
petition made an offer to the Government 
and the appellate authority to have the 
offence compounded, the said authorities 
had not chosen to apply their mind and 
that their refusal to consider the offer 

` amounts to failure to exercise the juris- 

diction vested in them. The Government 

Pleader for Transport Cases pointed out 

that when the Regional Transport Autho- 

rity gave an option to the petitioner to 
compound the offence, he flatly rejected 
that offer and that the request made by 
him to the appellate authority was hedged 
with a condition, namely, that he was 
willing to have the offence compounded 
only in the.event of his appeal being dis- 
missed but not otherwise and that was 
also the kind of offer the petitioner made 
when he moved the Government under 

S. 64-A. It is not a case where the Gov- 
ernment has not chosen to consider the 

request of the petitioner. In fact the Gov- 

ernment has considered this aspect of the 
matter and repelled the contention of the 


petitioner that he was not given an option - 


M. Subbaramayya v. B. N. Swamy 


A.LE, 


to get the offence compounded. The peti- 
tioner should blame himself if his permit 
was suspended, for he was not inclined to 
accept the offer of the Regional Transport 
Authority to Bee the offence compounded, 
He wanted to fight his case on merits, 
He did not choose to make any uncondi- 
tional offer to the appellate authority to 
have the offence compounded. His revi- 
sion petition would show that he was 
willing to have the offence compounded 
only in the event of the Government 
deciding to dismiss the petition. Such a 
conditional offer certainly could not be 
countenanced by either the Government 
or the Appellate Authority. Therefore it 
İs not a case where the Regional Trans- 
port Authority or the appellate authority 
failed to exercise the jurisdiction vested 
in them under Cl. (3) or (4) as the case 
may be of Section 60 of the Act. We 
therefore find no merits in the Writ Ap- 
peal and the Writ Petitions and dismiss 
them accordingly with costs. Advocates 


fee Rs, 100/- in each. 
Order accordingly, 
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(V 5° C 42) . 
SRIRAMULU, J. 
Manta Subbaramayya and others, 
Petitioners v. Batchu Narasimha Swamy. 
and another, Respondents. 


Civil Re Petns. Nos. 705, 817 and 
818 of 1971, D/- 16-7-1971. from order of 
Sub. J.. Nellore, D/- 29-3-1971. 


(A) Civil P, C. (1908), S. 10 — Stay 
suit — Requisite conditions. 
(Paras 10, 12, 13) 


(B) Civil P. un (1908), S. 151 — 
Inherent power to stay suit — Exercise 
of, in eo es for eviction under Rent 
Control A (Paras 14, 15) 


(C) A. fe Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), S. 10 
— Proceeding for eviction of tenant — 
Stay — Grounds, (Paras 13, 15) 


(A+B+C) Proceeding for eviction of 
tenant instituted under the A, P. Build- 
ings (Lease, Rent and Eviction) Control 
Act cannot be stayed under Section 10, 
Civil P. C. or Section 151, Civil P. C. on 
grounds that partition suit is pending 
against the landlord and that the tenanf 
denies title of the landlord on ground thaé 


the sale-deed in his favour is sham and 
collusive, f 
© Section 10. Civil P, C. is attracted 


only when the previously instituted pro- 
ceedings and the subsequently instituted 
proceedings are suits. Eviction proceed- 
ings under the Rent Control Act canno® 
be said to be suits. Moreover, for the ap- 
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plication of Section 10, Civil P. C. both 

the courts must be of concurrent juris- 

diction. AIR 1953 Hyd 55, Followed. 
(Paras 10. 12, 13) 


As Section 10(6) of the Act prescribes 
procedure in case of denial of landlord’s 
title by the tenant, stay of proceeding 
eannot be granted under Inherent powers 
also (Paras 14, 15) 


Cases Referred: Chronologi 


(1967) 1967-2 Andh WR 479 = 
(1967) 2 Andh LT 355, G. Satya- 
narayana v. S. Satyanarayana 

_ Murty 8 

0953) AIR 1953 Hyd 55 (V 40)= 
ILR (1952) Hyd 763, Md. Ismail 
v. Sakina Begum Al 


A. Gangadhara Rao and P. Seetha- 
rama Raju, for Petitioners in all Petns. 


ORDER:— These three Civil Revi- 
sion Petitions are directed against the 
common order passed by the Learned 
Subordinate Judge, Nellore in C. M. A. 
Nos, 5, 6 and 7 of 1970. setting aside the 
common order passed by the Rent Con- 
troller staying the Rent Control Petitions, 
till the disposal of O. S. No. 99 of 1967 on 
the file of the Subordinate Judge’s 
Court, Nellore. 


2. The material facts, giving rise 
to these petitions, are as follows: The 
petitioners in all these C. R. Ps. are ten- 
ants and the respondents, who are com- 
mon to all these C. R. Ps. are the land- 
lords. Respondents purchased the suit 
building by means of a registered sale 
deed dated 6-9-1968 for Rs. 47,500/- from 
Pateti Radhayya and Paritala Kanak- 
amma. Petitioners are in occupation of 
three different portions of the said build- 
Ing as tenants. Petitioners were inform- 
ed of the sale in favour of the respond- 
ents and the petitioners continued to pay 
the rents to the respondents. after execu- 
tion of the sale deed in their favour in 
respect 


Paras 


of the said building. 


3. Respondents filed rent control 
petitions against the petitioners for their 
eviction on the ground that the respond- 
ents bona fide required the building for 
carrying on their existing and expanding 
business. 


4. Petitioners filed counters admit- 
ting that they were tenants. They fur- 
ther stated that they were paying rents 
to the respondents by Money Orders, 
without prejudice to their contentions and 
that the respondents had no title to the 
suit property as their vendors Pateti 
Radhayya and Paritala Kanakamma had 
no title to convey. The sale deed dated 
6-9-1968 in favour of the resgondents was 
only a sham, nominal and collusive deed, 
devoid of consideration and got up with 
the oblique purpose of evicting the ten- 
ants, 


M. Subbaramayya v. B. N. Swamy (Sriramulu J J 
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: 5. yon a Rent Canti! Peti- 
ons came up for inquiry the petitioners 
filed I. A, Nos. 982, 983 and 986 of 1969. 
Under Sections 10 and 151, Civil P, C. re- 
questing the Rent Controller to stay the 
inquiry in all those Rent Control peti~ 
tions. The averments in those petitions 
were: that the vendors, who sold the 
building to the respondents, had no title 
to convey the same in favour of the res- 
pondents, that the suit building was one 
of joint family properties belonging to 
Pateti Radhayya, one of the vendors. and 
his brother Pateti Subbarao, and that 
Pateti Subbarao filed O. S. 99 of 1967 in 
the Court of the Subordinate Judge, 
Nellore for partition and separate pos- 
session of his 1/5th share in all the joint 
properties, including the suit build- 
. In the said suit Pateti Subbarao 
sought to implead the petitioners as par- 
ties and also sought an injunction res- 
training the petitioners from paying rents 
to the respondents. Since the respond- 
ents’ title to the suit building was in dis- 
pute in the Rent Control petitions as well 
as in the partition suit before the Sub- 
ordinate Judge, it was proper to stay the 
Rent Control proceedings. 


6. To those petitions the respond- 
ents filed a counter. They denied that the 
properties mentioned in O. S. 99/67 or the 
building from which the petitioners are 
sought to be evicted. were the joint fami- 
ly properties of Pateti Radhavya and his 
brother. The properties were purch 
by Pateti Radhayya and Paritala Kanak- 
amma from their vendors by means of a 
registered sale deed dated 12-12-1947 and 
from Pateti Radhayya and Paritala 
Kanakamma the respondents purchased 
the said building by a registered sale-deed 
after paying consideration of Rs. 47,500/-. 
The joint family of Pateti Subbarao was 
already divided in 1944 The suit build- 
ing was the self acquired property of 
Pateti Radhayya and Paritala Kanak- 
amma. Paritala Kanakamma, who had 
a half share in the suit building was not 
made a party to the suit O. S. 99 of 1967. 
Even assuming that Pateti Subbarao suc- 
ceeded in the partition suit, which he had 
filed in the Court of the Subordinate 
Judge, Nellore. he would be entitled to 
1/10th and'‘not 1/5th in the suit building. 
It is neither just nor fit to grant stay of 


“rent control proceedings, x 


7. No evidence was led by the 
petitioners in support of thelr petitions. 
The Rent Controller ordered stay of pro- 
ceedings before him during the pendency 
of the original suit in the Court of Sub- 
ordinate Judge. Nellore. Aggrieved by 

t common order passed by the Rent 
Controller, granting stay in all the three 
rent control cases, the respondents who 
are landlords, filed appeals to the Subor- 
dinate Judge, Nellore. The learned Sub- 
ordinate Judge allowed those appeals and 
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set aside the common order passed by the 
Rent Controller and directed the Rent 
Controller to proceed to consider the rent 
control petitions on merits, 


8. The learned counsel Sri A, 
Gangadhara Rao, appearing for the revi- 
sion petitioners relied upon a decision of 
this courtin G. Satyanarayan v.S. Satya- 
narayana Murty, (1967) 2 Andh WR 479, 
and contended that the learned Subordi- 
nate Judge erred in law in holding that 
the provisions of Civil P. C. were not ap- 
plicable to Rent Control Proceedings. - 


9. The learned counsel appearing 
for the petitioners conceded before me 
that Rent Controller is not a court. Sec 
tion 10. Civil P. C. provides that— 

‘No Court shall proceed with the 
trial of any sult in which the matter in 
issue is also directly and substantially in 
issue in a previously instituted suit be- 
tween the same parties or between par- 
tles undd whom they or any of them 
claim litigating under the same title 
where such suit is pending-in the same or 
any other court in India having jurisdic- 
tion to grant the relief claimed, or in any 
court beyond the Hmits of India esta- 
blished or continued ya the Central Gov- 
ernment and having like jurisdiction, or 
before the Supreme Court”. 


10. On a plain reading of the sec» 
tion, it is manifest that Section 10 is at- 
tracted only when the previously institut- 
the. subsequently in- 
stituted proceedings are suits. If one is 
suit and the other not, Section 10. Civil 
P. C. is not attracted, 


11. 
not a court, as conceded to by the learn- 
ed counsel appearing for the revislon- 
petitioners, the- proceedings before him 
cannot be said to be suits. (See Md. 
Ismail v. Sakina Begum, AIR 1953 Hyd 
55). Section 10. Civil P. C. only applies 
to suits and not to proceedings. The peti- 
tioners are not even parties to the origi- 

_nal sutt filed by Pateti Subbarao. Merely 
because the plaintiff in that suit sought 
to implead these petitioners as parties it 
cannot be said that they were already. 
parties to file the petitions under .Sec- 
tion 10, Civil P. C. for stay of the rent 
control pro 

12. Moreover for the application: 
of Section 10, Civil P, C. both the courts 
in which the suits are peie must be 
of concurrent jurisdiction. That is to say, 
the court in which the prevlously institut- 
ed suit is pending must have jurisdiction 
to grant the relief claimed in the sub- 
sequent suit. The Rent Controller in this 
case does not possess the jurisdiction to 
pass a partition decree or to order 
separate possession in the oneal suit, 
Unless the suits are pending in courts’ of 
concurrent jurisdiction Section 10, Civil 
P. C. is not attracted. 


Since the Rent Controller is - 


A.L E. 
13. The plaintif in O. S. 99 of 
1967 is not entitled to the entire suit 
building. which is the subject-matter in 
the Rent Control proceedings. ques« 
tion of eviction of the petitioners is not in 
issue before the Subordinate Judge in 
O. S. 99 of 1967. The petitioners’ con- 
tention that the sale deéd dated 6~-9-196 
through which the respondents acqui 
title to the suit building, was a. sham, 
nominal and a collusive document, devoid 
of consideration and merely got up for 
the oblique purpose of evicting the peti« 
tioners from that building, is not a ques- 
tion which arises in the partition suit 
Therefore, the subject-matter in the Renê 
Control proceedings and the original suit 
O. S. 99 of 1967 ig not the same. I, there- 


` fore, entirely agree with the learned Sub- 


ordinate Judge in the view expressed by 
him that Section 10, Civil P. C. has no 
application to the present case. 

14, No doubt. apart from Sec. 10, 
stay of suit can be.granted under in- 
herent powers exercisable by a court 
under Section 151 Civil P. C. As already 
stated above, the Rent Controller is not 
a Court. He can exercise inherent powers 
only, which are necessary for orde 
eviction of the tenants, or for determina 
tion of those issues, which are necessary 
for ordering eviction of tenants. : 


Inherent powers cannot be In- 





lord’s title by the tenants. 

16. The petitioners did not claim . 
that they are the owners of the said 
building or that they had acquired the 
rights of permanent tenancy in it. Ad- 
mittedly they have been paying rents to 
the respondents after they had purchased 
the building. Under the Transfer of Pro- 
perty Act, in such a case, the tenants are 
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estopped from denying the title se oe 
landlord. How far such a denial is bo 

fide in this case will have to be Cee 
ed by the Rent Controller. I do not there- 
fore express any opinion on that point. 


© r Pare the balance of com- 
venience ig absolutely against the peti- 
tioners and in favour of the respondents, 
aoe Rent Control proceedings are sum- 

proceedings, which are intended to 
be di disposed of expeditiously. It is well 
known that partition suits take a long time 
for their and it would be unjust 
to stay the rent control proceedings till 
the disposal of the partition suits. The 
Rent Controller hopelessly erred in the 
matter in ordering stay of the proceed- 
ings before him. There is no merit in 
these revision petitions, They are, there- 

dismissed, 


fore. 
Petitions dismissed, 
annie ene 
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(V 59 C 43) 
GOPAL RAO EKBOTE AND 
LAKSHMAIAH. JJ. 


Bobballapati Kameswararao and an- 
other, Appellants v. Kavuri Vasudevarao, 
Respondent. 


Second Appeal No. 613 of 1969, Dj- 
4-6-1971 from decree of 2nd Addl. Dist., 
J., Guntur, in Appeal Suit No. 13 of 1966. 


Hindu Succession Act (1956), S. 15(2) 
— Term “Inherited” — Meaning — Ht 
does not include acquisition of property 
under the will, 

The term “inherited” occurring In 
Sec. 15(2) in the context means “to re- 
ceive pro as heir” or “succession by 
descent”. It a restricted meaning and 
does not include acquisition of property 
by device under a will. If wide mean- 
ing is given to sub-section (2) of S. 15 
which is by way of exception to sub-set- 
tion (1) it will lose its force. The word 
‘{nheritance” used in Section 14(1) also 
does not include “device” or a “bequest 
under the will”, (Case law discussed). 

(Paras 12, 13) 

Where a Hindu widow having no 
Issues dies intestate, the property receiv- 
ed by her from her mother under a will 
would devolve on her husband’s heirs and 
not on her father’s or mother’s heirs. Sec- 
tion 15(1) would apply and not S. 15(2). 

(Para 18) 
Cases Referred: Chronological Paras 


(1968) AIR 1968 Guj 212 (V 55)= 
9 Guj LR 129, Jayantilal v. - 


Chhanalal 

(1968) AIR 1968 Puni & Har 545 
(V 55) = 70 Pun LR 752, Mohinder 
Singh v. Balbir Kaur 17 
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B. Kameswararao v. K. Vasudevarao (Ekbote J.) 


© Section 15(1). 


[Prs. 1-8] A, P, 189 


(1966) AIR 1966 Mad 369 (V 53)= 
us 66) 1 Mad LJ 411, Ayi Ammal 
ubramania 


Asari 
asn AIR a Punj 288 (V 48)= 
ILR (1961) 1 Punj 751, Gulzara 
Singh v. Smt Tej Kaur 1G 


i 


- (1956) AIR 1956 Mad 642 (V 43)» 


ILR (1956) Mad 785, Santhamma 
v. Neelamma „15 


R. T o for Appellants: 
T. Dasara for Respondent. 


. GOPAL RAO EKBOTE, J.:— This 
amn is preferred (referred?) by K, 

Ramachandrarao, J.. as the learned Judge 
thought that the question which arises for 
consideration in the appeal is of considere 
sa importance and is also likely to 

arise frequently. The question involves 
the interpretation of Section 15(2) of the 
eke ee 


2. The facts are very brief and 
are not in dispute. The property in ques- 
tion belonged to one K. Mahalakshm~ 
amma, wife of Ramakrishnayya. The 
plaintiff is the son of Janakiramaiah. the 
py brother of the said Ramakrishn- 

died issueless, 
The” plaintiff claims to be entitled to her 
properties. The Ist . defendant is the 


Mahalakshmamma. 
The 2nd defendant is the brother-in-law 
of the Ist defendant. They have no 
manner of right in the suit properties, 
The suit was therefore originally laid for 
declaration of plaintiffs title and for a 
permanent injunction restraining the de- 
fendants from interfering with his pos- 
session. It was subsequently altered to 
that of possession and mesne profits, 


3. The defendants set up a will 

Mahalakshmamma dated 
They denied the alleged ad- 
option of the plaintiff by K. Mahalakshm- 
amma, 


4. The trial court framed appro- 
priate Issues and after a proper trial 
decreed the plaintiffs suit O. S. No. 32/63 
on ee 


Paternal uncle’s son of 


5. gerieved by that decision the 
defendant ies A. S. 13/66. The Second 
Additional District Judge, Guntur by his 
judgment dated 8-5-1969 dismissed the 
appeal, 

6. Since’ both the courts have 
found that the adoption set up by the 
plaintiff and the will set up by the de- 
fendant are not proved, the learned ad- 
voeate for the parties rightly chose not to 
dispute the correctness of the findings of 
fact. The only question which was argued 
by Sri R. Venugopala Reddi the learned 
counsel for the defendants, was that Sec- 
tion 15(2}) of the Act is an exception to 
He argued that the inten- 
tion in legislating Section 15(2) is’ to re- 
vert the property to the widow’s father 
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ff she dies issueless irrespective of the 
fact that the widow has inherited the pro- 
perty as such or got it by gift of other 
form of transfers inter vivos. His conten- 
tion was that. the word ‘inheritance’ used 
in Section 15(2) includes transfers by way 
- of gift etc. 


7. w is common ground that the 
suit property originally belonged to the 
mother of K. Mahalakshmamma. Her 
name was Raghavamma. Raghavamma 
executed a Will Ex. A-1 on 28-2-1940. 
She thereunder bequeathed the suit DEO 
perty to her daughter K, Mahalaks 
‘amma. K. Raghavamma died in OSU: 
Thus the sult property came to Maha- 
lakshmamma under the said will from 
her mother: What was contended was 
that although the property has come to 
K. Mahalakshmamma under a will from 
her mother. she would be deemed to have 
inherited the property from her mother 
within the meaning of Section 15(2) of 
the Act and as the defendant is the heir 
of K. Mah ’s father, he is 
aa to the. property under Section 15 

a), 


8. Now Section 15 Jays down 
general rules of succession in the case of 
female Hindus. Sub-section (1) lays down 
the general order of succession to the 
property of a female intestate who dies 
after the commencement of the Act. It 
lays down a. scheme of succession to her 
property which is different from the order 
of succession to the property of a female 
intestate. The section groups the heirs of 
@ female intestate into five categories 
described as clauses (a) to (d) specified in 
sub-section (1). It is not however a com- 
plete statute of law in that behalf. There 
are two exceptions both of the same 
character which are incorporated in sub- 
section (2). But for this the order of 
succession to the property of a female 
Hindu dying intestate would have been 
uniform. 


9. Broadly stated the ae excep- 
tions are that if the female dies without 
leaving any son or daughter including the 
children of any predeceased son or 
daughter, then firstly in respect of pro- 
perty inherited by her from her father 
or mother, that property will devolve not 
according to the order laid down in. the 
five clauses of sub-section {1) but upon 
the heirs of the father; and secondly in 
respect of her property inherited by her 
from her husband or from father-in-law 
it will devolve not according to the order 
laid down im sub-section (1) but upon the 
heirs of _ the husband. Sub-sectlon (2) 
thus carves. out. two exceptions to the 
general scheme and order of succession 
mentioned in sub-section (1). These two 
exceptions appear to have been made on 
the ground that they prevent such pro- 
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~ herself. 


r 
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perty passing into ‘the hands of persons to 
whom justice would requfre that it should 
not pass and on the ground that they are 
in the interest of thie. female intestate 


10. Once it ig found that sub-sec- 
tion (2) serves as an exception to sub= 
section (1) then it becomes manifest that 
such exception operates to restrict the 
generality of legislative language used in 
sub-section (1). Although’ it--ig not al- 
ways necessary’ to interpret’ exceptions, 
rightly, nevertheless it has to be inter- 


‘preted principally in view of the Iegisla-. 


tive intent. Thus even if itis granted 
that the interpretation of an exception 
must be necessarily strict: in all cases, 
even then generally an exception is con- 
sidered as a limitation upon the matter 
which precedes it and consequently limits 
generality of the preceding provisions of 
law. Sub-section (2) therefore on the 
basis of this principle serves as an excep- 
tion or a qualifying clause and the éffect 
of it is to except out of the preceding 
clause upon which it is engrafted an 
‘order of succession in a certain case which 
but for the exception would be within the 
general order of succession. Sub-s. 2(a) 
viewed in the light of above would indi- 
cate that in order to attract that provi- 
sion the following requirements ought to 
be satisfied; (1) The property must have 
been inherited by a female Hindu from 
her father or mother (2) There must not 
be surviving her any son or daughter of 
the deceased including the children of any 
predeceased son or daughter. 


11. If these requirements are com- 
plied with then the property of such a 
female Hindu intestate shall devolve upon 
the heirs of her father and not upon the 
other heirg referred to in sub-section (1) 
and in the order ee therein. It is 


a common ground that K. Mahalakshm- - 


amma died intestate. that she was not 
survived by any son or daughter or chil- 
dren by any predeceased son or daughter. 
The only question which was agitated be- 
fore us was that though K. Mahalaksh-~ 
amma got by from her mother 
Raghavamma the property is inherited by 
her from her mother wi the meaning 
of Section 15(2)(a) and as admittedly the 
Ist defendant is the heir of the father of 
K. Mahalakshmamma, he is entitled to the 
property and not the plaintiff, On the 
other hand it was contended by the plain- 
tiff that K. Mahalakshmamma has not in- 
herited the suit property from her mother 
but it was bequeathed to her. Therefore 
sub-section (2) is not applicable and since 
the plaintiff is the heir of the husband of 
Mahalakshmamma he comes within the 
purview of Section 15(b) and in the ab. 
sence of persons referred to in clause (a) 
he would inherit the property under 
clause (b). The fate of the case therefore 


she 
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ultimately hangs upon the decision whe- 
ther K. Mahalakshmamma had inherited 
the suit property from her mother. 


12. The term ‘inherited’ employed 
in. sub-section (2)’is not defined in the 
Act. A reading of Section 14(1) of the 
Act would indicate that the words ‘device’ 
meaning ‘bequest’ under the will and ‘in- 
heritance’ are used separately. They are 
distinct expressions and therefore must 
convey two.‘separate meanings. The term 
‘inheritance’ “therefore would have to be 
given a meaning which would not include 


‘device’ or a ‘bequest under the will’. The. 


term ‘inheritance’ therefore acquires a 
restricted meaning and not a wide one 
though in other Acts or Constitution the 
word ‘inheritance’ may have been given 
a broader meaning. It accords well with 
the principles enunciated above that as 
sub-section (2) is an exception to sub- 
section (1) it must be taken to have limit- 
ed the generality of sub-section (1) and 
consequently the word ‘inheritance’ will 
have to be given a narrow meaning be- 
cause it is in accord with the legislative 
intent. If that term is given the widest 
possible meaning so as to include within 
it a will, gift or any transfer inter vivos 


as is urged by the learned advocate for. 


the appellant, then sub-section (2) ceases 
to serve as an exception to sub-section (1) 
and would be so general as to make sub- 
section (1) ineffective and it would almost 
destroy it to that extent. It would mean 
that property acquired by a female from 


her mother, father, husband or father-in- . 


law by whatever means, would devolve 
after the death of the female intestate 
dying issueless in all cases under Sec- 
tion 15 (2) only, sub-section (1) being ap- 
plicable to other kinds of acquisition by 
the female from other persons than the 
one mentioned in sub-section (2), thus 
there would be two distinct provisions for 
devolution of property according to the 
source from which the property is acquir- 
ed by the female. And in such a case the 
transfer in whatever form may have been 
made by the persons mentioned in sub- 
section (2) in favour of the female would 
be meaningless and ineffective. Sub-sec- 
tion (2) then would be enlarged in its 
scope and would function as an independ- 
ent provision and not strictly as an ex- 
ception to sub-section (1). 


13. It is manifest that Section 14 
abolishes. the various kinds of stridhana 
and property of every kind possessed by 
a female Hindu however acquired and 
whenever acquired now becomes her ab- 
solute property. She can effect any trans- 
fer inter vivos like anyone else and can 
also bequeath the property by will) She 
can thus prevent the property without al- 
lowing (sic) it to go back to the heirs of her 
father, mother, husband or father-in-law. 
If all such transfers are brought within 
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the meaning of inheritance in Sec. 15(2), 
then in spite of such transfers if she dies 
issueless and if the case is otherwise com- 
ing under, sub-section (2) then the pro- 
perty will devolve upon her father’s or 
husband’s heirs although they may have 
transferred the property inter vivos or 
by a will. We do not think that the legis- 
lature intended to produce such a result, 
We are clear in our view that sub-sec~ 
tion (2) provides for an exception only 
with regard to one source of acquisition 
viz.. the inheritance and then again the 
exception is confined to the property in- 
herited by her either from her. father or 
mother or husband or father-in-law and 
from none else. There is therefore, no 
justification to clothe the word ‘inheri- 
tance’ with wider meaning than what it 
is capable of in the context in which it is 
used, It means only the acquisition of 
the property by succession and not by 
device under a will The word ‘inherit’ 
thus can in the context only mean ‘to re- 
ceive property as heir’ or ‘succession by 
descent’. 

14, We are fortified in our view 
by the following decisions: Avi Ammal v. 
Subramania Asari. (ATR 1966 Mad 396) 
and Jayantilal v. Chhanalal (AIR 1968 
Guj 212). 

15. Let us examine the decisions 
relied upon by the counsel for the appel- 
lants. Santhamma v. Neelamma, (AIR 
1956 Mad 642) is a case not under the Act 
but relates to the interpretation of cer- 
tain entries in Schedule VII of the Con- 
stitution. It is true that in that case the 
expression ‘inheritance’ or ‘succession’ as 
used in the constitutional enactments is 
held not confined to cases of devolution 
in the strict sense of a passing of interest 
in property from the dead to the living 
but as comprehending also the adjustment 
of the rights and obligations that subsist 
between the parties governed by Hindu 
Law. Thus the expression devolution and 
succession is held to cover partition in a 
Hindu family. But we fail to see how 
that decision is relevant to the instant 
ease. That decision apart from the fact 
was concerned with the interpretation of 
certain entries in altogether a different 


- context, the decision does not lay down 


that the term inheritance or succession, 
whatever may be the context in which 
they are used would invariably mean that 
they include partition or some other 
kinds of transfers also. 


16. Gulzara Singh v. Smt Tej 
Kaur, (AIR 1961 Punj 288) is again a case 
not under the Act. The decision inter- 
preted the word ‘heir’ appearing in Sec- 
tion 22 of the Hindu Adoptions and Main- 
tenance Act 1956 to include all those on 
whom the estate of the deceased devolved 
whether on intestacy or by means of a 
testamentary instrument like a will. We 
do not think that decision can render any 


: T02 A. P. [Prs 1-3] 
l asistance in i Section 152) ot 


the A 

the -case ` with 
Mohinder Singh v. Balbir Kaur, #AIR 1968 
Puni and Har, 545) Tekchand. J.. was con- 
cerned with Section 15 of the Punjab 
Pre-emption Act of 1913. It “is in the 
context, of the provisions of that Act that 
‘the learned Judge held that the word 
*‘succeedet’ in ‘Sec, 15 of the said Act or 


its cognate expression are not. confined to - 


- guecession ‘of -intestacy. We are not con- 
_ cerned with any euch question in the pre- 
Bent case, 


- 18. ` Our concluded opinion there- 


fore is that in view of the fact that K, 
Mahalakshmamma got the property from 
her mother-not by inheritance but: under 
‘la -will and consequently Section 15(2)(a} 
of the Act would Hot apply to this case. 
poa “the plaintiff is the husband’s heir, 
has been found rightly entitled to suc- 
K. Maha- 





have reached the conclusion by somewhat 


different route and that is because the 
point raised before us was not be- 
fore the courts below... 

19. The appeal is dismissed with 


costs, 
Appeal dismissed, 
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(V 59 C 44) 
RAMACHANDRA RAO, J, 
Indukuri Satyanarayana Raju, Ap- 
pellant v. Katari Krishnam Raju and 
another, Respondents. 


Second Appeal No. 91 of 1970, D/- 
29-3-1971, from decree of Addl. Dist. J. 
West Godavari, at Eluru, in Appeal Suid 
No. 166 of 1966, 

Hindu Succession Act (1956), 
tion 14 (1) — Property given to daugh- 
ter under deed — Construction of deed 
m Heritable estate was held created and 


not life interest. (X-Ref:— Deed ea 
Construction : 


Where the Intention of the donors 
was that the donee should take proper 
ties and enjoy the same during the life< 
fime of her offspring and that after her 

th, should devolve upon her 
children, the intention held was to con- 
fer a heritable estate and not a life 
estate. Thus the donee acquired an abso- 
lute estate under Section 14 (1) of the 
Act. Case law discussed). 

. (Paras 9, 11} 


In arriving at the Intention of the 
donors and to find out the nature of the 


LO/BP/G168/71/MVJ 
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estate. conferred by -the said document, ` 
the whole of -the dpcument baee be 


- Tead together and not the. words employ- 


ed in portions of the sald document, coe 
> (Para 8). 
' The incorporation in, the deed of the - 
ea “without doing any acts of- 
damage” could not be taken to mean in- 
the context as implying a restriction on 
the alienation by the. donee. : 
(Para nN 


Cases Chronological _ Paras 
(1938) ATR 1938 Mad 6 (V 25) = 
= aan LW te Narayanaswamy, 


Gopalaswam 
933) AIR 1933 Mad 659 (v 20) = 
8 Mad. LW 272,. Sub ani 


Chei v. M 
[1906) ILR 33 Cal 

App 181 (PC), 

Debi v. Kamikshya Kumari Debi § 


P. Ramachandra Reddy, 
General and E. Kalyana Ram, for Appel-. 
lant; J. V. Suryanarayan Rao and T, V, 

Murthi, for Respondents. 
JUDGMENT:— The defendant in O. 
s. No. 11/1965 on the file of'the Court 
of the Subordinate Judge, Eluru, is the 
appellant herein. The suit was Med by 
the two plaintiffs, the respondents here- 
fn, for declaration of their‘ title to the 
plaint-schedule property and for recovery 
of possession of the same together with 
re mesne profits. 


10 


The plaintiffs’ case fs that the 
defendant is the husband of thelr sister, 
Indukuri Ramaseethayamma, that they 
were married in the year 1947, that on 
2-2-1951 under Ex. A-1, the plaintiffs 
and their father Narayana Raju. execut~ 
ed a registered settlement deed in favour 
of Ramaseethayamma giving her Ac. 2-00 
in Survey No. 20/1 ‘of Vadluru village 
-with a right to enjoy the income from 


that after her death, her children were 
to enjoy the same with absolute rights. 
Ramaseethayamma died on 7-9-1964 issue- 
less. The plaintiffs therefore contended 
that. they are entitled to the suit lands, 


3 The defendant contested the 
suit stating that the settlement deed 
Ex, A-1 dated 2-2-1951 was executed in 
favour of his wife giving her absolute 
rights in ae suit properties, that at the © 
time of his marriage with Ramaseetha- 
yamma, her father announced a gift of 
the suit lands in her favour towards 
*Pasu ” that pursuant to the 
eforesaid announcement, he settled- the 
property on his daughter, and that even 


; ed Ramaseethayamma in 
hig favour on 26-8-1964. He stated that 
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he ` being the husband of Ramaseetha- 
yamma, is the legal heir to the suit pro- 
perty after her death, and that he also 
perfected title to the suit lands by ad- 
yerse possession, . « 


4. The trial Court framed the re- 


levant issues and na that the case of 
the defendant that the suit lands were 
given to Ramaseethayamma towards “pa- 
supukunkam” was not established by the 
evidence on record, that under the settle- 
ment deed Ex. A-1, Ramaseethayamma 
acquired only a life estate, that after her 


death, the property. would revert to the ` 


laintiffs, that the settlement-deed Ex. 


1 executed by Ramaseethayamma in 


favour of the defendant, even if true, 


was not valid and binding on the plain- 
tiffs and that Ramaseethayamma did not 
acquire title to the suit properties by 
adverse possession. In is view, the 
trial court decreed the suit as prayed for. 


- 5. On. appeal, an additional plea 
was raised that Ramaseethayamma ac- 
quired an absolute estate in the suit pro- 
perties under Section 14 (1) of the Hindu 
Succession Act (hereinafter called the 
Act) A finding was called for by the 
lower appellate Court from the learned 
Subordinate Judge, who submitted a find- 
ing that Ramaseethayamma did not ac- 
quire an absolute right in the suit pro- 
perties under Section 14, (1) of the Act, 
and aaa this finding. the lower ap- 
pellate Court dismissed the appeal 


the only point urged before me 


6. 

Ss whether late Ram yamma ac- 
quired an absolute estate in the suit pro- 
perties under Section 14 (1) of the Act. 
This again turns upon a decision of the 
question as to what interest late Rama- 
seethayamma acquired in the suit proper- 
ties under the settlement deed Ex. A-1. 
If the said document confers an absolute 
estate, then Ramaseethayamma, would 
acquire an absolute estate under Sec- 
tion 14 (1) of the Act. On the other 
hand if it is only a limited estate that is 
conferred by Ex. A-1, the case would be 
governed by Section 14 (2) of the Act 
and the properties would revert to the 
plaintiffs. So the only question for con- 
sideration in this appeal is as to whe- 
ther Ramaseethayamma, acquired an ab- 
solute estate in the suit properties under 
Ex. A-1. This question turns upon main- 
ly the interpretation of the terms of the 
settlement deed Ex. A-1. The said docu- 
ment is in telugu and the translation of 
it as given in paragraph 12 of the lower 
Sabet Courts judgment, reads as fol- 
OWS: 


"You are the daughter of Narayana- 
raju among us and sister of Krishnam- 
raju and othamraju. Out of affec- 
tion we have for you, we have now de- 
livered to you the zeroyathi dry land as 
per the schedule hereunder. In the said 
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property, rights have been created now. 
So -we have executed and given to you 
freely withouttaking any consideration. 
So during your life time without doing any 
acts of ae a raran you enjoy 

e usufruct only from it. After your 
lifetime, your children shall enjoy ` the 
property with full rights of gift, sale ete. 
Wie shall settle at our expense all dis~ 


‘putes etc, from gnatis etc., and see that 
the settlement is carried out. 


We have 
execut document assuring you that 
we haye not executed any ‘document a 
ect of this property previously. 
al pey y the taxes to Govt. fas fasli 1861. Wo 
e 


agreements for mutating in’ your ’ 


ar From today we or dur representatives 
have no concern at all with this pro- 
perty. ` You shall give us a boili to our 
remaining land along the auoe side 
of this land if necessity arises : 


7. Shri P. Ramachandra’ Reddy. 


the learned Advocate-General appearing 
for the appelant contended that under 
the document, it must be held that an ab- 
solute estate or at least a heritable estate 
was conferred’ on late Ramaseethayamma. 
It is contended by the learned counsel 
for the respondents that only an estate 
limited to the life of late Ramaseetha- 
yamma, was conferred and not an ab- 
solute or a heritable estate’ The expres- 
sions in the deed, “we have now deliver- 
ed to you the Zeoryathi dry land as per 
the schedule hereunder, and in the said 
property. rights have been created now. 
So we have executed and given to you 


freely without taking any consideration”, 


show that the rights in praesenti were 
created in favour of late Ramaseetha- 
yamma on the date of execution of the 
document. Further there is no condi- 
tion or restriction imposed by the docu- 
ment with regard to the alienation by 
way of sale or gift by the donee. The 


usual words, “the donee should not alie- - 


nate by sale or gift’. do not occur in this 
document. The expression employed in 
this document is, “So during your life 
time without doing any acts of damage 
to the property, you enjoy the usufruct 
only from it.” 
doing any acts of damage” cannot in my 
opinion be taken to mean in the context 
as implying a restriction on the allena- 
tion by the aes: At best it is only 
an advice or a wish of the donors, that 
the donee should during her life time 
be in possession and enjoyment of the 
property without wasting the same so 
that the estate may ultimately descend 
to her heirs. Towards the end of the 
document, it was further stated that 
"from today we or our representatives 
have no concern at all with this pro- 

tty.” This means that the donors com- 
pletely divested emselves of their 
rights in the suit property and that they 
never intended that the property should 


The expression “without . 
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revert back to themselves and that it 
should only go to Ramaseethayamma and 
- descend to her heirs after her death. 
The clause that after the life time of 
Ramaseethyamma, her offsprings should 
enioy the property absolutely with rights 
of alienation and gift, also strengthens 
the view that it was herital estate that 
was conferred on Ramaseethayamma, 
though not an absolute estate. : 


8. Shri J. V. Suryanarayana Rao, 
the learned Counsel for the respondents 
sought to contend that the expressions 
that “Ramaseethayamma should enjoy the 
usufruct for her life time, that she should 
not do any acts of damage and that after 
her life time, it should devolve upon her 
children,” is indicative -that what was 
conferred was only a life estate. He sub- 
mits that the document should be con- 
Strued.as conferring a life estate on 

eethayamma and gifting over in 


favour of her children, and that the pre- 


sence of the gift over clearly is indica- 
tive of cutting down the estate conferred 
‘on Ramaseethayamma to that of a life 
estate. I am unable to agree with this 
submission. In arriving at the intention 
of the donors and to find out the nature 
of the estate conferred by the said docu- 
ment, the whole of the document should 
be read together and not the words em- 
ployed in portions of the said document. 
Apart from the recitals in the document, 
even the surrounding circumstances show 
that the donors must have intended to 
confer a heritable estate on Ramaseetha- 

yamma. Ramdseethayamma was the only 
; AE of her father, the family was 
owing large movable and immovable pro- 
perties and was in. affluent circumstan- 
ces. The ` status and customs .of the 
family also show that normally gifts of 
lands are given to daughters at the time 
of their marriages. The second plaintiff 


- examined P, W. 1 and their witness 
PW. 2 admitted that at the time of e 


marriage of the second plaintiff, his” 
y given Ac. 200 of land towards her 


ea na by Dor 

would not lead. to ae edna y that the 
suit lands wers not intended to be ales 
to Ram yamma with heritable 
absolute pa 


lakshmi e (AIR pania Chott d 859) are 

a , the 

document that fell for consideration read 
as follows: 

“As you are helpless and becauge of 


affection as you ae my son ` have made 
the undermen- . 


na ‘gift’ ou of Magician 
Hon epee ou are enjoy 
income during your lifetime and after your 
lifetime’ your male santhathf or pcopted 
santhathi will take fi). Even if there be 
no male santhathi only female san- 
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‘revenue and get your Bene re 


ALR 

thathi such female santhathi will take (it) 

During your lifetime you have no right 

whatever to sell or to mortgage the above 

properties.” 

dah the aforesaid document, Pan- 
eld that the donor did not con- 


st ee roperty coming back to him, 
of his entire interest in 


ee propery e authorising the donee to 
take the his lifetime and 


or mortgage 


during the ened of donee, and it 


-was not absolute and the language of the 


clause restraining the alienation show 
that the donee was to have, subject to that- 
restraint, an interest not merely in the in- 
come but in properties. The ied 
Judge on a consideration of the whole docu- 
ment, came to the conclusion that me 
donee took a heritable estate . namel 
right to take the produce in neti 
and during the lifetime of his Ras 
under a disposition which was described as 
a settlement to the donee, that the donee 
was not a life tenant and that he took a 
heritable, if not, an absolute estate. 
learned jude referred’ to the observations 
. Sead o of the Privy Council in 
Debi v. Kamikshya Ku- 
ac at Beds, (l (1806) ILR 88 Cal” 23. where 
a deed of of immovable property 
made by a du in favour of his sister 
ell fa for ieterpeetation. The deed read as 


“You shall pay the annual Government 
ered and 
ae e os during ifetime. On 
your husban ere grandson: 
a in succession will continue 
to enjo ssess. The power to dis- 
pose o or sale ill successive 
ee in a hnusband, sons, grandsons 
o 
It was noticed oe the document did not 
on the donee to make 
still “their Lordships of the 
observed that e dones 
took a heritable estate. In this case also, 
the intention of the donors was that the 
donee should take the erties and 
enjoy the same during her eee and 
also during the lifetime of her ring 
and that after her death, they a de- 
volve upon her children. This shows that 
what was conferred was a heritable estate 
and not a life estate. ` 
10. Sri J. V. Suryanarayana Rao, 
the learned counsel for the noade 
relies upon a decision of the Madras High 
Court, reported in Narayanaswamy v. 
Gopalaswamy, AIR 1938 ad 6. But 
the actual document that fell for. conside- 
ration has not been set out and on a cor- 


ad other 


struction of the terms of the deed 
which fell for consideration ere, the 
learned Judge came to the conclusion that 
what was 


was only a life estate 
and not an absolute estate. The decision 


1972 


in my opinion ‘does not support the con- 
tention o T learned counsel for the res- 
pondents 


IL. As I have come to the conclu- 
gion that Ramaseethayamma had acquired 
a heritable -estate under the settlement 
deed Ex. A-1 it follows that she had ac- 

i an absolute estate wndér Section 14 
Q) of the Hindu Succession Act, that the 


appellant otncant being the husband, is~ 


legal heir to the said- property that 
the property would not revert back to the 
plaintiffs and that they are not entitled to 
a declaration of title to the said property 
or to recover possession of the same. 


12 Jn the ‘the 


aside and the suit O. S. 
with costs throughout. 
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KONDAIAH AND SRIRAMULU, JJ. 

Petitioner v. 


The Govt. T Andhra Fredek Pe 
epartment Represen 
is bey ort eed and others, Respon- 


a Petos. Nos. 3550, 3944 and 4348 
of 1969, D/- 48-1971. 
(A) Motor Vehicles Act (1939), S. 47 


{8) — Decision limiting of stage 
carriage permits —_ Proper 
_etage to raise objection. (Para 8) 


(B) Constitation of India, Art 226 — 
isdiction — Defect in 


(©) Motor Vehicles Act (1939), S. 64-A 
- a- Decision under Section 47 (8) 


Failure to file revision — Effect. (Pr. 8) 


(A-B-C) The objection that the de- 
cision nace Section: 47 (8) of the M. V. 
Act taken by the im eopropery Fog ee Re- 
gional Transport Authority is bad in law 
and the properly constituted scott 
Transport Authority cannot rely upon it 
and proceed to consider the applications for 

t of permit if not taken before the 
Hional Transport Authority cannot be al- 

to be raised thereafter at the appel- 
aie or revisional stage or in writ proceed- 

Having submitted to furisdiction and 
ne chance of.a favourable order it is 
not -permissible to turn round and object 
the jurisdiction. Failure 
under Section 64-A against . a decision 
under S. 47 @) result in the decision oe 
coming binding on the R. T. 
at the e e of cariera applications fe: 
pran ot ATR 1988 SC 1292, a 

wed. 


(Para 8 
BP/BP/A959/72/DVT 


G. R, Chowdary v. State (Sriramulu J.) 


to file revision > 


tiage permit in favour of 


[Prs. 1-2] A. P. 195 


— Cram kare “Vehicles eo oe ton S. 47 
— ermit — gularity exer- 
of jurisdiction by by as T. A. — t 
(Prs. 14, 15, 17) 
Decision by ae under Section 47 (8) 
limiting number of stage carriage permits 
is a tive in nature. Where a duly 
constituted RTA- considers the applications 
for grant of Rots on basis of a decision 
under Sec. taken by an mapan 

ly constituted no the gs gran’ 
ing permits do not become illegal on ere 
ground. It may at best be the exercise of 
inherent jurisdiction im an irregular man- 
ner. The defect is curable either by con- 
sent or Pickens Grant of permits would be 
Ilegal Ea only on proof that the irregular 
: es a jurisdiction has arir e in mis- 

ae of justice. 
Cases R Chronologt 
(1970) ATR 1970 SC _ 1542 (V 57) = 
1971 SCR 474, Md. Ibrahim v. 


eae rt App 
68) AIR 1988 SC 1286 (V 55) = 
EuN 8 SCR ae Tikaram and Sons 


- Ltd. v. Commr. Sales Tax 7 i 


1008 feb ic 
a Sailendra Nath Bose v. State 


Bihar 7, 10 
ues) n Writ Petn No. 5498 of 1968 
(Andh Pra 6, 18 
ae) oe Petn. No. 1858 of 1966 ai 
0995 Civil Appeal No. 95 of 1965 ° 
(1961) ATR 1981 Andh Pra 159 
w 48) = (1961) 1 Andh WR 84, 
V. Perayya v.- C. Subba Rao 
Sm. K e: (n W. P. 


‘No. 8550 of 1969), P. Ramakoti (in W. P. 


No. 3944 of 1969) and K. Mangachary, (in 
W. P. No. 4348 of 1969), for Petitioners; 
cor Pleader (for Nos. 1 to 8), (in all the 
W. Ps.) and P. Babulu Reddy and E. P. K. 
Sikhamani (for No. 4), for Respondents. 


SRIRAMULU, J.:— These three writ 
petitions have been filed under Article 226 
of the Constitution, for the issuance of a 
writ of certiorari quashing the order of the 
ae yeas Brees m G. O. x Peis 

ome . (Transport-. epartment date 
8-1969, confirmnig the order of the Appel- 
late Authority, which in its turn confirmed 
the order of the Borgna] Transport Autho- 
rity, Anantapur. 

9, The material facts, so far es 
they are relevant ae appreciating the econ- 
tentions raised, ar 
At its meene held on 23-5-1981 the Regio- 
nal Transport Authority, . Anantapur consi- 
dered the applications for the grant of a 
stage carriage permit on the route Rayadurg 
to Guntakal, and soe the permit to one 
Venkataswamy. e unasu appli- 
cants preferred ap to the Appellate 
Authority against the order of the Regional 
Transport Authority antn the -stage car- 
enkata Swamy. 
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The Appellate Authority set aside the grant 
of permit in favour of Venkata Swamy and 
ted the same to one Santappa. Venkata 
wamy thereupon filed writ petition 
NOs TAS of Tees ii ibit Oori ior aa 
order tie Ape 
setting aside the grant t in his 
favour and grantin ns to 
e writ petition 
ed, inter that fre Regional T 
Authority, which considered the a 
tions at its meeting held on 235-198 E 
not consist of a non-official member and 
hencs the order of the Regional Transport 
Authority was bad and illegal. That con- 
tention was accepted and the Writ as pray- 
ed for was issued with a direction that the 
epplicauons should be considered afresh by 
eee oe Authority with the 
Member participating | 


non-offi in the 
cree 

The Sonatas Regional 
Transport eagle a non-official 


afresh at ee held on 4$- 
once again granted the permit to Venkata- 
swamy. against the gont. of T 
mit to to the te 


Authority. mate in : their Revi- 
sions to ae State Government - by the un- 
successful licants fail Hence 
these writ tions, 


4, The learned pppesdng 
for the petitioners Sine agit that 
limiting of number of vehicles on the sr 


under 


after the matter went back to it, in 
suance of the directions a the High 
culminating in the grant of permit to von 
kataswamy, are illegal and void. After the 
od Ro goui "back at an aad 

egio: Transport ority 

e taken a fresh decision under Sec: 47 
proceeded 


ra the mumber 
buses on that route, cannot be said to be 
an administrative order in view of the 
Jadement of the Su heg Court in Civil 
Appeal N o. 95 of 1965. - 


5. Tt was nert p that the 
Appellate Authority having granted 
ae to adduce evidence in view 

circumstances in which it could not 
be adduced before the Regional Transport 
Authority should not have rejeted tbat evi- 
dence on the ground that it was not pro- 
duced before the Regional ‘Transport 
Authority. On merits also it was submitted 
that the decisions of the Appellate Authority 
and the Government are erroneous. 


[Prs. 2-8] G. R. Chowdary v. State (Sriramuln J.J 


of the. 


ALR, 
6. Sri D. Venkatareddy, learned 
son nden that the decision limiting the 


num of buses on the route under Sec 
tion 47 (8) of the is now well esta- 
blished to be an tive order, 


which did not mole the exercise of 


ort Authority 


“taken under iaa aT ‘3 of the Act 
chall aP th 


ing not cone so and Diving allowed E 
er to become final, th e petitioners 

not have raised that objection before the 
nena pclae da ps oes nee ee 


s proceedings 
ion -4 yar es Ae 
in nature has been held by Gopal Rao 

J. aa a air No. ag of 1966 


Ekbote. 
(Andh P 
rit tn Ne No. 5498 of a aeih pa 


to te PE E E ees 
e c 

ot Aod and taken SCs ee of a 
aia le order, cannot attack the jurisdic- 

tion of the Regional Transport Authority, 

in the ns ra Court, when the decision 


went against them. The Regional Trans- 
port Authority did not lack inherent rae 
an consider the | Pa ee r 
gran deration 
cations for t e fo £ appli 
taking a keh i Section 47 
3) of the Act, at best ba an irre 
ity in exercise of its furisdiction. ut 
since that e stig ies not resulted 
miscarriage o ce, the further ceed- 
ings of the R Arto 


rity 
are not vitatod T In A the above 
argument, the a Pleader 
relied upon the gees of the Supreme 
Court in Tikaram & Sons Ltd. v. Commr. 
of Sales Tax, (ATR 1968 SC 1286) a dect-. 
sion of this Court in V. Perayya v. C. Sub- 
barao, (1961) 1 Andh WR 84 = (AIR 
1961 Anah TE Pra re another decision of the 
Supreme Court Sailendra Nath Bose v. 
State of Bihar, (ATR 1968 SC 1299). 


8. We have carefully ogi 
objection that the 


the. 


learne counsel. 


and the- 


taken a chance 
petitioners cannot turn round and object to the 
jurisdiction of the Regional transuort Autho- 
rity before the Appellate 
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oder ot mia Re Authority any of the. parties or dealing with any dis- 
against iA Such objection putes between the the parties. Such a derision 

having! not, been raised before the Regional is based upon the e policy of 

ransport Authority or the Appellate Autho- tia Grenin aide ar eee Gn 

rity could not have been en before the 








Government. Nor can that cbs ction be 
taken before us in these writ 


The potas or . the deck. 
on taken Transport 

thority under Section 47 (8) of the Act 
can be challen in revision under Sec- 


tion 64-A of the Act before the Govern- 
ment. The petitioners did not do so and 
the under Section 47 (8) of the 
Act has, therefore, become final and bind- 


rectness or erie gyre of the order passed 
the R ort Authority, that pro- 
cedure mut must be fol 
that, procedure the legality of that 

decision w become final, col 
be enged in supaan proceedings be- 
fore a competent authority. 

10. In (AIR 1968 SC 1282) the ac- 


cused, who was tried un ions 
of the Ea of Corruption Act, con- 


tended before en B ES authority that: 


since the investi his case was done 
fe a cate 
he es, aal 


to its termination, the 

preceding investigation did irs vitiate e 

result, unless miscarriage of justice 
rae thereby.” 


been 
iL. In the instant case, as we have 
aroady stated, there has been no miscar- 
of justice. The invalidity of the, pre 
ie order of the Regional. Transport 
Authority under Section a7 (3) of wee _Act 
cannot vitiate the er pro cin 
which came up for determination before 
competent Regional Transport Authority. 
12. We will then consider ae 
_in fact, the decision taken by the improper- 
ly constituted Regional “he het Authority 
under Section 47 D. of the ct to open a 
new route and limiting the number of 
buses on that route, is an sdralaistrative de- 
cision of the Regional Transport Authority, 
or a decision taken in exercise of its quasi- 
judicial powers. 
18. This point is concluded by the 
Jedem ent of this Cout in Writ  Petn. 
No. 1358. of 1966 (Andh Pra) and 5498 
of 1968 (Andh Pra) and the decision of the 
Supreme Oout m Ma poi ' ne cue 
Transport Appellate ‘ribunal, 
SC 1542). When the Regional Transport 
Aomen decides to open a new route and 
e number of buses on that route, 
it is not adjudicating the rights between 


has to be ad ad tice upon after hearing 
any party. decision, in other words, is 
not a r doe peep onw Ween the 
Regional apport ity 
dispose cana contestants for a 
permit Ky ae Ga Tapk of its quasi-judicial 
peen e decision taken under 
ection a *8) of the Act did not involve 
rigbts of any of the parties, it is only an 
tive decision. The validity 
validity of that decision would ne affect or 
vitiate the further proceedings taken by the 
duly constituted Regional Transport Antho- 


applications for the see of permits. 
It did aa not lack inherent jurisdiction. Enter- 
Pinea and oe ot ae a Heston 
e grant permits is of a 
decision, under Section 47 3 “of the Act, 
taken by an improperly co R 


nal Transport jent are den at best be 
an irregularity in exercise pi its jurisdiction. 
A distinction must alwa: be drawn 

eR the elements which are essential for 


A adaon of eedi and mie mode 
W. such furisdiction to assum-|" 
ed and exercised. . 


1B. is only where a Court lacks 
ee fid oa the aubier maner 
e poeedi, a ent ren or 
order made ecen; shall] bo ii wholly void 
and as such bs npe iar can be placed on 
it even though no steps have been taken 
to have it vacated or reversed and to such 
a case the maxim ‘consent cannot give 
tion’ will apply. But in a case 
where the Court possessing the inherent 
iction exercises the same in an irregu- 
manner, the defect may be cured 
either by consent or waiver. 


i Re tes re h had 
e on: ransport Authority had wn- 
abtedi inherent Piri iction to consider 
goa applications an permit. In 
the exercise of that Red beret the Regio- 
nal Transport Authority might have com- 
rr irregul: ly proceeding g to con- 
er those ami ons telying upon 
an, alleged invalid decision taken iy a 
apes constituted Regional Measar 
Authority. Since that irregularity not 
resulted in any miscarriage of justice, the 
meety of the earlier decision under 
Section 47 (8) of the Act would not affect 
or vitiate the validity of the subsequent 
proceedings before the. competent authority. 


17. Thus the decision under Sec- 
tion 47 (8) of the Act, to a new 
route or limiting e minbar. of buses on 
that route is an a e decision of 
the - Re Transport ‘Authority and not 


case before us 


~ order. We, therefore, see no merit in these . 
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powers. . Objection to its validity should be (V 59 C 46) i 
ren baton, the Rogonil ea CHINNAPPA REDDY, h 
uthority at the a pria e 8 

(ee ee y NE Taia tas Boreia a 


ority’s decision under S. 47 
8) the Ka is not challen before the 
overnment in wie it es final 


ego 
pi tere nt of pom Sd at eco 
an e grant wo n me 
in unless there is miscarria of jus- 
the 6 compe- 


fake earlier gm 


i 18. We wil then take up the 
other objections. In exercising “ts writ 
jurisdiction, the Court is not sitting in ap- 
Peal over over the orders of the Government. 


‘of fact anived 
eee oe ae 


are binding on ms 
or not a aay to uce 

Pes i a matter of discretion to age 
Appellate or Revisional Authority, Tomda 
ae ig gees ape 

ere receipt o pers by an 
does the pa to admision of 
seat cee e papas might have 
ellate Authority 


is precluded De conei question 
of their a ility. s ae exer- 
cised by the pene a refnsing to admit 
them cannot be said to have been exercised 
either unreasonably or perversely. 


19. We, therefore, see no flaw in 
the order of the Government in not permit- 
ting the appellant to adduce evidence at 
the stage of revision. On a perusal of the 
the Government, we find that the 
Government has- taken into consideration 
all the factors which are germane for the 
grant of permit. No extraneous or irrele- 
vant considerations influenced the Govern- 
ment’s decision for passing the impugned 


writ petitions. The le ol objections raised 
by the writ petitioners and are rejected. 


20. On merits, the applicants have 
not made out a case for interference with 
the order of the Government.- The writ 
p iem therefore fail and are according- 

dismissed with costs. Advocate’s fee 

100/- in each case. 


Petitions dismissed. 


— Ps 


the Authority 


Second Appeal No. 344 of 1989 
19-2-1971, from decree of aT, Bapat 
in Appeal Suit No. 51 of I 

T. P. Act (1882), S. fig ore 
ance in possession of the lessee and accept- 


285, Followed; AIR 1949 FC 1 Dis- 
tinguished. a 


(Paras 2 & 4) 
The use of the word 


“otherwise in Seo- 
tion 116 suggests that acceptance of rent 
is but a mode 


of expressing the lessor’s as- 
of the [a other y lege continuing Seen OE 
other wo acceptance rent 
must be with a view to the lessee continu- 
ing in possession. The words “the lessor.. 
.accepts rent the lessee...., or 
otherwise assents to his continuing in pos- 
session” really mean “the lessor assents to 
the lessee continuing in possession „by ac- 
cepting rent from him or otherwise.” Thus, 
the continuance in possession of the lessea 
and the acceptance of rent by the lessor 


Balt bs eer ge a een to er- 


title the lessee to the benefit of S 


Cases Referred: 
(1958) ATR 1953 Mad 884 (V 40) = 
Veokstar 1 Mad LJ 227, Bapayya v. 
taratnam 


(1951) AIR 1951 SC 285 (V 88) = 
1951 SCR 560, Karnani Ind 
v. Province of SE 3 
1949 FCR a E B. Capadia v. 
p Jer Ward 2,3 
Ramalingeswara nao, ony 
lant; Ba V. Subbarayadu, for Pai ari 


JUDGMENT:— The defendant in ' 
O.S. No. 302/1967 onthe file of the court of 
the District Munsif, Bapatla is the appel- 

i A He took. on 
lease a vacant site In e town of Bapatla 
belonging to the plaintiff for a of 

from 1954 
Rs. 35/-. The lease 
newed in 1960 for 


site in spite of repeated en and he 
was, therefore, compelled to file the suit. 
mi defendant pleaded that there was a 

further a ent to renew the lease for a 
period of six years from 19-5-1966. Alter- 
natively the defendant pleaded that there 
was no proper notice to qui The trial 
Court found that the case of the defendant 
that there was an agreement to extend the 


AP/CP/A612/72/JHS 
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was not true. 
the defendant was a tenant holding over, 
but held that there was no need for giving 
any notice to quit as the deed of lease, 
Ex. A-1l y provided that no notice 
to quit d be necessary and that the 
tenancy would stand determined on the ex- 
piry of the period of lease. On those find- 
ings the learned District Mumsif decreed 
the suit. The lower appellate Court 
confirmed the finding of the trial 


e lower a 

give any finding whether the defendant -was 

a tenant holding over. but held that in view 

of the express provision in Ex. A-11 the 

defendant was not entitled to. any notice to 

qut The defendant has preferred this 
nd Appeal. 


, 2. Koves peed Dy eee eg- 
wara Rao, learned counsel for the appellant 
that the finding of the trial Court that the 
defendant was a tenant holding over was 
not disturbed by the lower appellate Court 
and that the admitted facts also showed 
that he was a tenant holding over. He 
submitted that if the defendant was a ten- 
ant holding over he was entitled to a pro- 
quit in accordance with the 


Court . in Bapayya 
; (ATR 1958 Mad 884). 
This decision undoubtedly lays down that 
a stipulation in the original lease that at the 
expiration of the term, the lessee should 

up possession without 
not be imported into the new tenancy 
by holding over and the accept- 


is 
whether in the present case the defendant 


the Transfer of Property Act. 
Section 116 says: 

“Tf a lessee or underlessee of property 
remains in possession thereof after the de- 
- termination of the lease’ granted to the les- 
see, and the lessor or his legal representa- 
tive accepts rent from ‘the lessee or under- 
lessee, or otherwise assents to his continu- 


ing in on, the lease is, in the ab- - 
gence an agreement to the contrary, re- 
newed from year to year, or from month to 
month a g to the purpose for which 
the zor is leased, as specified in Sec- 
tion = = è 


The use of the word . ‘otherwise’ seems to 
sunget that acceptance of rent is but a 
mode of expressing the lessor’s assent to the 
lessee continuing in possession. In other 
words, the acceptance of rent must be 
with a view to the - lessee continuing in 
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lease another six years from 19-5-1966, 
a The trial Court found that- 


[Prs. 1-2] A. P. 199 

ssession. In my view the words “the 
essor........ accepts rent from the les- 
806........ ” or otherwise assents to his 


continuing in possession” really mean “the 
lessor assents to the lessee continuing in 
or 


e . = 


ple of Section 116 is implied contract has 
een explained by Patanjali Sastri J., in his 
dissenting opinion in K. B. Capadia v. Bai 
Yerbai .Warden, (1949 -FCR 262) = (AIR 
1949 FC 124) where he said: 


“Torning now to the main point, if 
will be seen that the section ates the 
lessee v omang Nae possession after the de- 
termination of the lease which is conduct 
indicative, in ordinary ces, of bis 
desire to continue as a tenant under the 
lessor and implies a tacit offer to take a 
new tenancy from the expiration of the old 
on the same terms so far as they are ap- 
plicable, to the new situation, and, when 
the lessor assents to the lessee so continu- 


ing in possession, he tacitly accepts the- 


fatter’s offer and a fresh tenancy results by 
the implied agreement of the parties. When, 

er the lessee in that situation tenders 
rent and the lessor accepts it, their conduct 
raises. more readily and clearly the implica- 
tion of an agreement between the es 
to create a tenancy. As Wi re- 


ceive, acceptance 
mentioned in the section but, apart 
its ‘probative value, it has no special legal: 
efficacy or significance. | What creates the 
new relationship of landlord and tenant 
after the determination of the previous 
lease is not the acceptance of rent by itself, 
but the “assent” of the lessor which may 
be proved by such acceptance or “other- 
wise’, the assent of the 
arrangement being > there, . implicit 
in his sone d in possession or tenderin 
o rent. In o oo the oodata 
e parties, in su circumstances, plies 
an offer by the person holding over to take 
a new tenancy on the terms of the old and 
an acceptance of that offer by the owner. 
That the section is based on an implied or 
presumed contractual, and not a statutory, 
relationship is also made clear by the refer- 
ence to “an agreement to the contrary” ex- 
cluding the operation of the rule, for if ft 
were the intention of the Legislature to 
bring into existence an arrangement by 
force of the statute and independently of 
the consensus of the parties as under the 
recent rent control legislation, one would 
expect that it would not be made Hable to 
be displaced by an agreement between the 
parties. In my opinion, the. principle 
underlying Section 116 is implied contract, 
and the test of renewal ie the consensus 


essee to the fresh- 


200 A. P. [Prs. 2-3] 


the lessor and the lessee or 


tion exercisable by the lessor alone.” 

The facts of the case were: The intiff 

had let out certain premises to defendant 

Be eft ee Dae ae ae 
ur o Ə a 

the lease defendant No. 1 he pona 


defendant Nos. 2 and 3 as a On 
Hote e plaintiff wrote to defendant 


0. g him to vacate the 

et 8.1942. 8 Defendant No 1 ed on 
me letter to defendant Nos. 
ed to vacate Be 


protest. 
The question ms whether p the i 
cumstances a monthk 
ms of Section 116 e A ene of 
perty Act came into fa Ben and whe- 
oo 


ther the plaintiff could evict 

Nos. 2 and 8 without issuing pro 
notice to quit. Patanjali Sastri E tho 
eet Cee d ae only by 
agreement o e es an t e 
case before him pan ga 


idem as to the creation 
each party was consistently re- 
puclating the position - taken by the 
ther and maintaining his own”. He sai 
“in such circumstances, the payment 
acceptance of rent can lead to no inference 
of an implied contract of tenancy between 
the appellant and the respondents. The 
facts of the case are, in my opinion, such 
as rebut any presumption of a monthly 
tenancy under ection Pi of the Transfer 
of Property Act.” The majority of the 


Judges of the Federal C Court, hopea did 
not agree with inion of Patanjali 
Sastri J. Niuknerjoa T who spoke for 
majority conceded: 

“It is perfectly right that Boe ay 
which is created igh “holding over” of 


a lessee or ene is a new tenancy 
in law even though many of the terms cf 
the old lease T'E cam be a continued in it, by 
implication and me be disputed that 
to bring a new. ee existence, 
there must be a bilateral act. What S. 116, 
Transfer of Property Act, contemplates is 
oe on one side there should be an offer 
of taking- a renewed or fresh demise evi- 
denced ps the ine at ener ce = 
tinuing occu on oO e puoperty. eft 


B. R. Rao v. N. R. M. Rao (C. Reddy 9) 


between - aa Bee any be a a omana e 
under-lessee holding over and not an op- - 


ALR. 


assent of Ei pane ee m 
acceptance rent must Toa 
rent as such and in clear recognition of the 
tenancy right asserted by the ‘person who 
pays it.” 
ane learned fs Sid ot ely thou that 
ese not g e case 
belare iken. H puedes gO the facts 
clearly showed nhc when the 
were cashed it was done yaba pees 


consequences. 
Fosiue also Tonids 

“It seems to be that when money was 
paid as rent, it did not lie in the mouth 
of the’ plaintiff to say that he would re- 
ceive the any. oat not as rent. It is a 
of law that when mon 


ettled 
is paid by”, debtor with an express hnt, 


charge of a a bea de 
may not or the money = all; 
receives appropriates 

allowed to say that he took it wron 

on some oer account. The lega 
consequence accepting payment as - 
cated by the debtor an follow in such 


, however moe ast creditor might at- . 


cases 
tempt to repudiate th This being the 
Pai t mint be hald on the fets oi 
that money was not only paid 
as rent by defendants 2 and 8 but was re- 
ceived as rent by the plaintif a conse- 
quently a monthly tenancy under the pro- 
visions of Section 116 the Transfer of 
Property Act did come into existence.” 


3. Section 116 of the Transfer of 


Act was construed by their Lord- 
shige of 


the ra Court in Karnani In- 
Ltd. v. Province of Bengal, 

(AIR T T SC 285). 
= that Fazl Ali aan i 
who were parties to the majority. gment 
of the Federal Court in 1949 FOR a 
(AIR 1949 FC 124); 
Judges that decid 
was in fact delivered 


by 
. case of 1949 FCR 262 = Aa 1949 FC 


rey was distinguished on the und that 
e acceptance of rent was the ex- 
Lr of the tenancy in that case while 
in the case before them the amount was 
accepted long betore tha apia Ti of the 
cy. ut the learn ges interpret- 
ed Section 116 and stated. 


d Ae wal ao 7 that for epea 
pro show ap- 
of that section, things are 


EE SEENI OA 
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necessary; (1) the lessee should be in pos- 
session after the termination of the lease; 


and (2) the lessor or his representative 
red accept rent or otherwise assent to 
his continuing in possession. The use of the 


word ‘otherwise’ suggests that acceptance 
of rent by the landlord has been treated as 
a form of his giving assent to the tenant’s 
continuance of ion. „There can be 


ceptance of rent finds a ae 
that what is contem is that the PZ 
ment of rent and its acceptance 


as to be ivalent to the landlord assent- 
ing to the lessee continuing im possession.” 
Jf the sentence underlined by me is com- 
pared with the following sentence from the 
opinion of Patanjali Sastri J. in Ca adia’s 
“what creates the new relati of 
Landlord and tenant after the determination 


of the previous lease is not the acceptance 
of rear by te but the assent of the les- 
sor which- may by such accept- 


ance or otherwise, the assent of the lessee 

to the fresh arrangement being- iel 

there, implicit In his continuing 

gion or Lap a rent.” It eoma cl dar 

bade pone hapa ips of the Supreme Court 
y ia Sa the view 

sed by Palani Sastri J., in Capadis’s 

It goes without sa; that I am bead I 

the law as declared | the eae Court 

and not the law as pronounced by the 

Federal Court. 


4, Ta the case before me the evi- 
dence of P. 1 and: Exs. A-l, A-4, A-6 
and A-7 clearly do ra tho plaintif in- 
timated to the defendant even before the 
expiry of the iod of lease that he had 


no intention o aede mhe ae any 
further; thereafter, the 

tently requesting and derien ae the de- 
fendant to vacate the site. The uae 


was procrastinating and repeatedly as kag 
For time to a the site. E the plain 

ted time to the defendant to vacate 

site and accepted rent for the period 

of. occupation it did not mean- that any 

new- monthly tnng was created. All that 

it meant was that the defendant was allow- 

edro be a tenant for a- tied period name- 

with the date upto 

e to vacate the site- 


tenant for a fixed period with the obliga- 
tion to vacate the site at the end of 


quit and not a tenant fom month to 
onth. I, therefore, hold that in the ins- 

case the appellent is not entitled to 
benefit of Section 116 of the Transfer 


P. S. Lakshmamma v. A. Rajareo 


Ain 1050 SC ake = eye Mad 
c without the necessity for any monies a ) 


A. P. 201 


of Act. The appeal is therefore 
TaY with costs. No leave. 
Jisrpissed 


ay E a 
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SAMBASIVA RAO, J. 
Polisetti Sri Lakshmamma, Petitioner 
ay Alapati Rajarao and another, Respon- 


D/ Gril von, Petn. No. RA of 1970, 
is z against order Addl. 
Sub-f., Guntur, D/- 27-7-1970. l 
Civil P. C. (1908) S. 73 — Suit 
son 


bay eo Kiga without impleading his 

ther creditor filing suit against same 
Ichi lenin has son — Whether both 
against son's share. (X-Ref.— 


can 
Hindu — Money against 
pa mae bana 

ed against father 
is Bie rg Sale ty tbe 400 alas e 


dues by attachment and sale of the entire 


coparcenary including the son’s 
share therein, though ‘th edocs has been 
obtained aginst the ‘athe alone without 
See the sons. When 
d in execution of 


eraus it is joint family property and th 
debt is fe tea ae wal 
1950 soost (Para 7) 


Where a son was born to 
after the filing of a suit by 
ore it was de it could not r said 
that he had failed to add the son as defen- 
dant. Though the decree was obtained 
and execution was levied a 
tor alone the debtor being $ 
y, execution could be 
one. 


levied against 
Hence j a a picid got 
Bie wk re gment so 
and the sale proceeds credited to the ac- 
suit he was as much entitled 
to proceed agninst the son’s share as ano- 
ther creditor who had zee earn obtain- 
ed a decree against the same debtor in a 
suit “in which he had impleaded the son 
also. The subsequent creditor was not 
placed in any better or privileged position 
as a creditor of the debtor than the former 


Ly E 21, -Jakati v. Borkar 7 
P. Narasimha Sarma, for Respon- 
dent No. No L. 


CP/DP/B916/12/YPB 


202 A. P. 


ORDER:— This revision etition is 
directed a ainst the order of the Subor- 
dinate Judge’s oe Guntur, allowing 
E. A. 854/68, in O. S. 56/66. 


2. That is Rae filed by the 
Ist respondent in the Court below for send- 


ing for a sum of Rs. 8,925.95 from O. S., 


124/67 on the file of ‘the same court to 
the credit of O. S. 56/66. 


3. The material facts of the rase 


are not in The Ist respondent in 
the revision peiton filed O.S. 56/66 in 
the Subord nate, 


Judge's Court, Guntur for 
recovery of money due to him on a pro- 
missory note from the 2nd respondent, At 
that time the judgment-debtor had no sons, 
but a son was bom to him the. fling 
of the suit. Pag tbe suit and before 
the judgment, the Ist respondent got a 
- house belonging to the 2nd respondent ae 
tached. e suit was later decreed. 
execution of the decree the Ist 
got the house property sold on > 2-1986 
fe petitioner before me filed: another suit 
O. S. I/65 against the Ond pondent 
on the file of the same Court on the foot 
of a promissory note and obtained a decree. 
_ But by the time he filed the suit a son 
w oba to the debtor. ae Te aio 
imp as a party. er o 
decree R pennona attached the same 
howe P was under ar ina 
> z 3. 38/68. "A avito rA ET pds 
‘OF 7 judicatin -respondent as in- 
solvent. ating be that time the house pro- 
perty was sold in Court auction for an 
amount of Rs. 30,219 after deducting the 
: oO. S That was standing to the credit 
s 


na The petitioner got attach- 
e ion of the amount out of 
T I 


deat 


se E EA 
onging to e judgment-debtors 
son, which was in the Court deposit, be- 


[Prs. 1-7] P. S. pea A. Rajarao (S. Rao J.) 


. A.L B. 


I am informed p N petitioner has filed! 
another revision the dismis- 
sal of his E A. 581/69 % o, but that has 


not been brought up before me now. 


4 To state the . respective conten- 
tion of ihe wo desea holde si. the peti- 
toner and the Ist e ponda the Ist res- 
pondent Hea ig that de- 
cree against the father a he, is entitled 
to execute that decree against the son also 
though the son was not a party to the 
decree. Further, the son was not bom 
when he filed the suit and it is not the 
case of the judgment-debtor that there was 
a partition between the father and the 


e sale proceeds were rea- 
lised and orèdited to the account of his 
own suit. The petitioner who is no other 
than another creditor is not entitled to the 
exclusive payment of the entire amount to 
the detriment of the Ist ondent. Both 
of them are entitled’ to les in 
amount available. 


5. On the other hand, the peti. 

Honer’s contention is that inasmuch .as he 

has obtained a decree a only against the 

father but also against the son, he is en- 

tited to Ta paid off in ference to the 

Ist respondent from out the son's share 
the sale proceeds. 


6. In the light of these contentions 
the lower Court framed the fallowing point 
for consideration. 

“whether in the circumstances of the 
case, the decree-holder in O. S. 124/67 is 


cause the other half-share belonging to the entitled to be paid of first in preference to 
judgment-debtor, who had been declared. the decree-holder in O. S. 58/69 out. of 
an insolvent, was retained in court for the the minors share in the sale pro- 
Dene of ie e general bod oi erior ceeds.” ooo TE: 

t was done pursuant to the order made . ~ 7. doubt 
in EA. 44/68. Then the petitioner fled. obtained a decree agate the father lon 
E = 427/68 to send for the amount from and levied execution also 


S. 56/66 to the credit of his own suit. 
He however did ae make the Ist respon- 
dent a party to this, earns The Court 
allowed E. A. No. /68 and in pursu- 
ance of the order therein the amount of 
Rs. 8,000/- and odd was credited to O. S. 
124/87. Coming to know of this the Ist 


the 
the decree-holder oe S. 194/67. The 
petitioner also filed E. 
issue of a cheque for the amount 
brought to the credit of O. S. 124/ 
- The Court below heard E. A. 854/68 
along with E. A. 581/69 -and upholding ‘the 
contentions of the Ist respondent granted 


A. 581/69 for the - 


2nd respondent-jud 
debtor is the kartha of the fanily. and: ex 
cution can be levied 
This is well-settled 
2 Mad 1 (60) a= (Arn 

a 
wh T that 


erein it was 






Borkar, (1959) 
.” 1959 SC 282), 
at in execution 


or to bring another 
status takes place pending tbe execution, 
because the pious duty of the son e 
It oly that a money 

against the father is a debi payable 


the . 
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the ‘son also if the debt is not tainted 
The creditor would be 








the decree has been obtained against 
ther alone without impleading . the sons. 
When property is sold in execution of a 
decree obtained against the father alone, 
the son’s share must also be deemed to 
jhave been sold, “because it is joint family 
property and the debt is bi 
as well 


9. ete the equities of the case 
also support the same conclusion. It was 
the Ist a pordoi that got the house pro- 


10. An objection seems to ia 
been taken before the lower court by the 
petitioner that since the lst respondent did 
mot raise any objection in E A 44/68, he 
cannot now . ratable in the son’s 
share. The lower court took the view—and 
in my opinion rightly — that the failure 
on the part of the Ist Fees to raise 
any objection in E. 44/68 is of no 
consequence and ae not adversely. affect 

his right to claim ratables im the son’s 
share. E. A. 44/68 was filed another 
creditor of the father to retain the father’s 
half-share for the benefit of the general 
body of the creditors. But the ist respon- 
dent is not now claiming any share in the 
amount retained in the insolvency court. 
His claim T nly spe to Me sonr alt 
share. Therefore his ure to raise any 
objection in E. A. 44/68 does not affect 
his rights. 


1l. Tt is also important, to note 
that when the petitioner Sh a mona 
of the amount to his own suit in E. 
427/68, the lst respondent was not ae 
a party to it and was deprived of an op- 
port to raise objections thereto. When 
e came to know of that transfer, the Ist 
respondent filed ar A. 854/68 ‘which is 
quite reasonable and just. 


M. S. Reddi v. T, A. P. S. Raghvan 


A. P. 208 


12. Yet another objection raised by 
the petitloner to the relief sought by the 
first respondent is that once an order for 
payment out has been made the Court, 
whatever amount that has been ordered 
to be paid out belongs to the person to whom 
the money is ordered to be paid. But this 
ignores that attachment of the house before 

udgment was made at the instance of the 
respondent. ‘The attached house was 
sold in execution of his decree. Further 
and not heard before 


he was not a 

the earlier er of the amount was made 
to the account of O. S. 124/67. There- 
fore, the earlier transfer of the amount 
does not bind the first ondent. For 
the aforesaid -reasons the Court allow- 


ed the first respondent's E. A. No. 854/68. 
They are all convincing grounds and I am 
in agreement with them. ‘The revision fil- 
ed by the petitioner is, therefore, without 
merits and is accordingly dismissed with 


Revision dismissed. 
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(V 59 C 48) 
MUKTADAR, J. 
Mabbu Subbaram Reddi, Petitioner vs 
T. A. P. Srinivasa Raghvan, Respondent. 


Civil Revn. Pem. No. 219 of 1971, 
D/- qin against decree of Pri. Sub- 
T, Chittoor, D/- 5-1-1971. 


(A) A. P. Buildings (Lease, R and 
Eviction) Control Act {15 of 1960), S S. 10 
(2) oe 


from the point of view of landlord and not 
of tenant — Every case depends on its own 
peculiar circumstances — Premises of 6 
rooms converted into 16 rooms by breaking 

parapet wall and erecting partition walls, 


held though did not impair value it never- . 


theless impaired utility of the building from 

the point of view of landlord and could be 
a good ground for tenant’s eviction. 

(Para 6) 

(B) A. P. Building (Lease, Rent and 

‘viction) Control Act Eas of 1960), S. 10 

B Gi) ta — Pleadings as to subletting. 


-" Where the landlord had pleaded sub- 
letting by tenant without consent as a 


-ground for eviction and the tenant had ad- 


mitted sub-letting not only in his comter 
to petition but also in his deposition, the 
tenant could be Held to have knowledge of 
fhe pleadings and no prejudice was caused 

to him. Consequently, there could be no 
rege arity in the decision of the Control- 
ler holding that there was sub-letting in 
the case. High Court would not interfere 


CP/DP/B975/72/HGP/VBB 
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with such decision. 1970 Ker LT 1096 
and AIR 1956 SC 598, Relied on. 
(Para 9) 


Cases Referred; Cira Paras 
1970 Ker eo ere 1970 Lf 


343, 
(1969) 2 Mad LJ 19 = 82 Mad LW 


8, Natarajan v. P. Thandavara wom 5 
AIR 1956 SC 598 = 1956 SCR 
Hagnbet Ammal v Ba Shama Ra 8g 
AIR 1952 Mad 181 eee Ra Mad 
LJ 591, wmi aidu v. 
Push 


O. Adinarayana Reddy, for Petitioner; 
E. Manohar, for iih 
ORDER:— The relevant facts for 


pur- 
bose of this revision are that the respon- 
ot heres who She Bode o ne pe 


N 180/4570 in T. P. 
Mee Soman e 4 Tirupati had 


let out the said imine Eaa n 
oo dated 15-5-87 to the petitioner herein 


eriod ae seven years on a monthl 
feat "ol Ra. for the building T 
250/- for by way 


of d fans g r 
tion a pumpset an eto. e pre- 
mises comprise of a building and a com- 
ee around it, The respondent herein 
ed `a petition for eviction before the Rent 
at mao a gga viz. ity 
irupati on 
that the tenant is a „defaulter, : 
that the tenant seri 
waste which ha 
value or utili vat "Panes, 
tenant had ae 


pone ‘tenant heroi) stated 
that To ro not a defaulter, that he 
had constructed several rooms in order to 


carry out the dt ag See of running a lodging 


house for whi building was taken on 
lease Fa that tet ht acts are such which in- 
stead of g the value of 


y impsirin 
g fhe buildin nimime E Sgr l noad its value. He 


the premises 
. a tea stal but Seat 
anti causing of O a Rent Con- 
the petition for eviction 
finding on all the four points mentioned 
above in favour of the tenant. The land- 


lord preferred an appeal a appellate 
e 


. Rent Controller that there was no 
default on the part art-of the tenant. Neither 
of the Courts ow have given a finding 
on the question relating to causing of nuis- 
ance. So far as the acts of waste are 


lity of the building and e tenant 
haying gd sa te, at of subletting has 


comaiited a breach of fs. 1 
TAY te) “of he Modine, a Builings 


[Prs. 1-5] M: S. Reddi v. T. A. P, S. Raghvan (Muktadar J.J 


ALB 
(Lease Rent and Eviction) Control Act, 


ey hereinafter to be referred to as the 
Aggrieved W the oen. of the 


PU ws Sn ah the 


Mr. pene Reddy, 
leamed advocate a the pean i 
the judgment of the e lee 
two viz, (1) that oa 
Court was incorrect in comin 


the 
assails 
Bio 


capella con- 


clusion that the aa BE Si out 


by the tenant have materially im 
sane of oaiiy of the Tolima aad G 
that having regard to the way in which 
petition eviction was aa a 
not be countenanced that the kadad had 
intended the eviction of the tenant on the 
pee e sub atag “ot A part of the 
IF tenant. He submits that 
6 


a So far as the First 
cermed it is to be noted that 
of the Act provides. 

(2). A landlord who seeks to evict his 
tenant shall apply to the Controller for a 

ion in that behalf 


10 © “Gil 


after g the tenant "a reasonable oppor- 
tunity of Skani cause against the appl- 


cation is s — 
eee w** oes 8.6 08 6s ae orbs! 


2 ie Oe ee ee ae 


GH) that the tenant has committed 
such acts of waste as are ay p impair 
materially the value or utility .of the build- 

or 


The Controller shall "make an order 
directing the tenant to put the landlord in 
possession of the building and if the Con- 
troller is not so satisfied, he shall make an 
order rejecting the application... .”. 

d.. It is to be observed that the 
above provisions cover two aspects, viz., (a) 


where .the tenant has committed such acts 


of waste which impair materially the value 


of the building, and (b) where the tenant — 


has Pee o such acts of waste which 
though do not rately, impair the value 
of the building but fk Gee a do aay im 
pair the utility’ e The 
material value or utility of ae “Paiaing ig 
to be ascertained from the point of view 
of the landlord and not from the point of 
view of the tenant. In either of the cases 
mentioned above, the landlord 1s’ entitled 
to obtain an order of eviction. 


5. It is now well-settled that. 
those a ae wee bY a perce whi 
materially e value or th 
bulding wil entite the Lendl oe Ghee 
an order of eviction. In oe words, acts 
of by a tenant which do not mate- 


Tf the controller, ` 





S 
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impair the value or utility of the 
Po the on the 
an order of eviction. iously every case 
has to be fudged in the i ht of its own 
ies oao ing a hole 8 
in diameter in the terraced -portion 
of a “building leased for running a hotel to 
Iet_out smoke, and demolition of a parapet 
wall to an extent of 2’ x 3’ have been held 


the 
first floor of an ee year old buildin: 
without proper foun have been hel 


to be acts of waste paswa 


Keeping the above in mind, ft 


is now n to look into the facts in 
order to find out as to whether the acts of 
the tenant complained of by the landlord 
are soch thak $ ey had materi im 
the value or utility of the building. The 
landlord along with the petition for evic- 
tion has filed “B” Sched poin 


deta the tenant to the building, and has 
items pore out the acts 


ad waste by the tenant. It ap- 
the record that a commissioner 
Pa as. appointed to inspect the 


the tenant but concluded that the building 
od condition _ with up-to-date 
wa the doors and win- 


not in a damaged condition. Mr. 
2 as fans learned b avoat 
e petitioner relying upon report 

(Ex. .A-2) contends that the acts of the 
tenant complained of do not amount to 
acts of waste as it can be gathered from 
the report of the commissioner, and that 
the lower court was incorrect in finding on 
this point in favour of the landlord, res- 
pondent herem. From the report (Ex. A-2) 
and the testimony of P.W. 1, I find that 
there are several acts of the tenant which 
amount to waste im g the value of the 
building. ae the deposition of the te 
nant (R. W. 1) himself would show that he 
had turned the premises which consisted 
only of six rooms into one consisting of 
sixteen rooms by spending Rs. 15,000/- 
towards construction and conversion. He 
admits that there is no conditio 
ed in the lease deed (Ex. A-1) 
him to make alterations to 
ing. He also admitted that the door ways 
for Room No. 1. _ to Room No. 4 


verted 
and also the halls into two rooms by putt- 


landlord for- 


[Prs. 5-7] A. P. 205 
in 2 1/2” thick walls for converting the 
hells into rooms. He also admits that the 
hadog. had against these 
puski per In spite of the fact that the 
report indicates that the 
is Tia osd condition with up-to- 
dato ae E he aas and 
nevi ess, w. 
eae to he qty es is whether there were 
oti ce ee of the tenant 
which mai the value of 
the buildin 
landlord. 
fer 


such a 
r im the value of uilding, 
eless, I find that such constructions 
and alterations had materially impaired the 
aniy a£ tie. bouiting fom, ie point of 
view of the landlord, 


7. The next question is with refer- 
ence to me sub-lottn of the hall for the 
of . Mr. Adioatafana 

dy, the Tamed advocate for the 
tioner contens that fom the way in w. 5 
the is framed, it cannot be gather- 
ed that he landlord had sought ae on 

o 


causing nuisance 
to = rather than to 
a breach of condition. He submits that if 


definitely travers- 


licence. He further submits that the 
case should be sent back to the Rent Con- 
troller to enable him to traverse the al- 
legation of sub-letting and produce evi- 
dence to show that it vere icence not a 
sub-lease. I am afraid, I cannot agree to 
the contentions advanced by the learned 
advocate for the petitioner. `The relevant 
rovision relating to eviction of tenant on 
e basis of sub-letting is S. 10 (2) (1) (a) 
of the Act. It provides as following: 


“9. A landlord who seeks to evict his 
tenant shall apply to the Controller for a 
Toa in that behalf. If the Controller, 

ping P iene tenant a reasonable op- 
portant (e) cause against 


application, i A 


ee ee 


Gi) that the tenant es in the Andhra 

area after the 28rd October, 1945 and in 
the. Telimp 2 Area after the commence- 
the Hyderabad Houses Rent 
Controller Order of 1853 Fasli, without the 
written consent of. the died. 
(a) transferred his ri 
or sub-let the entire 
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ion thereof, if the lease does not con- 
er on him any right to do so, or 


Pe ee 


Yirecting the tenant to put- the landlord in 
jossession of the building and if the Con- 
roller is not so satisfied, he shall make an 
wder rejecting the application 


eat tana 


the written consent o 
further provides that in order that a. te- 
nant could sub-let without the permission 
of the landlord, it is necessary that the 
lease deed should positively confer on him 


guch right to sub-lease. It er means 
that when the lease does . not positively 
confer such right on the tenant 


the tenant cannot sub-lease the 

without the written consent of : the land- 
lord. Bearing this interpretation in mind, 
it is now to be seen as to whether the con- 
tention advanced by the learned advocate 
for the petitioner are in the cir- 
cumstances of the case. . 


9. Mr. Manohar the learned advo- 
cate for the responda points out that the 
T. 


stated the section which pors for evic- 
tion on.the basis of sub-letting. Secondly, 
the. learned Advocate for the respondent 
contends that Exs. A-6, A-14, A-16 and 
A-17 and the lawyers notice (Ex. A4) 
dated 19-4-1968 complained about the sub- 
letting and there is no denial by the ten- 
ant of these allegations. He argues that 
in paragraphs 8 and 10 of the poon the 
allegation with regard to sub-letting has 
been stated very clearly; that the parties 
had understood the case and have -led evi- 


show that point No. 4 in this re wag 
specifically considered by the Rent Com- 
troller, and hence it is no longer open to 
the petitioner to raise objection that 
sub-letting has not been specifically alleg- 

in the petition thereby causing mis- 
understanding in the mind of the tenant. 


Mr. Manohar relies upon a rating of the 
Kerala High Court in Abu v. Beebi, 

Ker LT 1096, wherein it was held that in 
proceedings _ before the quasi-judicial 
authorities, like the Rent Control Act, me- 
ticulous application of the rules of plead- 
ing should not be insist upon, the 
touchstone should be whether ‘a party is 
prejudiced by insufficiency of particulars in 
the pleading of the other side. The learn- 
ed advocate for the respondent further re- 
lies upon a ruling of the Supreme Court in 
Nasubai Ammal v. B. Shama Rao, 
1958 SC 593 in which their Lordships of 


_ Bar Council, India v. G. Kesavaramayya 


Appellant v. 


AIR. 


ALB 
the Supreme Court have held that where 
lea of his pendens was not specifical- 


“ly pleaded but since the defendants went 


to trial with full knowledge that the ques- 
tion of lis pendens was in issue and 

the opportunity to adduce their evidence, 
and had fully availed themselves of the 
same, it can in the circumstance be held 
that the absence of a specific pleading on 
the question is a mere tre ity ch 
resulted in no prejudice to the defendant 


t 
“In the instant case, I find that the landlord 


had pleaded the act of sub-lettmg by the 
tenant and the tenant who is the petitioner |. 
herein has not only admitted ‘the sub-let- 
ting in his counter but has categorically 
admitted in his deposition as R. W. 1. In 
¢ross-examination he states that it is not 
laid down in Ex. A-1. That he should no 
sub-lease the premises, Moreover, he ad- 
mits as follows: 

“The room was let out by me. to S. 
Basha on lease. I built the roofing for it. 
He was paying Rs. 150/- per month as 
rent. I did not intimate petitioner in 
writmg about the said sub-lease. I did not 
obtain his p ion.” 

It would be seen that from this categorical 
ion, the contention advanced by the 
learned advocate for the petitioner loses its 
force and his. submission that the case 
should be remanded to enable him to prove 
that it was only a case of licence an 
a sub-lease does not appeal, 
therefore, find that the lower 
Court was correct in coming to the conclu- 
sion that there was a sub-lease in- this i 
by the tenant for purpose of running a tea, 
stall, I see no reason to interfere in the 
Judgment of the lower a te Court. 

10. Hence this revision petition is 
dismissed with costs. The petitioner is 
three months time from today to 


e, . 
Revision dismissed. 
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The. Bar Council of India, N. Delhi, 


_Gundimeda Kesavaramayya 
and Another, Respondents. 
Writ Appeal No. 891 of 1971, D/- 


15-12-1971, against Judgment of this Court 
in 4689 of 1970, D/- 1-11-1971. 

(A) Advocates Act (1961), Ss. 24, 2 
an — Bar Conncil of India Resolution 
No. 201 of 1968, D/- 25-2-1963 — Validity - 
— Resolution is not ultra vires the powers 
under Section 24. 

Section 24 confers an unqualified 
power and discretion on the Bar Council 
of India to recognise or not to reco 
the degrees in law 


by Universi- 
CP/DP/B967/72/HGP/VBB 
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ties in India after 28-2-1963. It is there- 
fore competent for the Bar -Council of 
India to take steps for the promotion of 
legal education and in pursuit of that ob- 
jective to lay down standards of such. edu- 
i The fanction of laying down stan- 
dards of legal education necessarily implies 
power to define standard of general edu- 
cation as a condition for admission to the 
course of law. Section 7 (hb) does not ex- 
clude such ers to fix minimum acade- 
mic stan 
cement of. studies in law. The pae 
under Section 24 cannot be nullified also 
by reference to definition of law graduate’ 
in Section 2 (h) Hence the Bar Council 
of India the power to recognise de- 
of law obtained after 28-2-1963 sub- 
ject only to condition. that a course of 
study of law is preceded graduation, 
W. P. No. 4689 of 1970, /- 1-11-1971 
(Andh Pra), Reversed. 
(Prs. 18, 15, 19 & 28) 
-  (B) Interpretation of Statutes — State- 
ment of objects and Reasons. Er 
A reference to statement of objects 
and reasons ma issible in the case 
of ambiguity oe a statutory provision. But 
it cannot be ed to override the plain 
provisions of law which are clear and free 
of ambiguity. (Para 21) 


(C) Advocates Act (1961),. S. 24 — 
Bar Council of India Resolution No. 201 
of 1963, D/- 25-2-1963 — Constitutional 
validity — Is not 
reasonable — (X- 


India, Art. 14). 

In making the Resolution No. 201 af 
1968 which es time limit of 1-10-1966 
for obtainin gf degree of law, the Bar 
Council of India did not act in a discrimi- 
natory manner, The time limit is not 
unreasonable or repugnant to Article 14, 
There is no denial of equality in fixing 
outer time limit for completion of pie 


(D) Advocates Act (1961), S. 49 e 
— Rules under — R. 11 — Not retrospec- 


tive. 

Rules framed in 1967 after the amend- 
ment of Section 49 (ag), were not made 
retrospective so as to adversely affect the 
persons who came within the earlier Re- 
solution No. 201 of the Bar Council of 
India, D/- 25-2-1983. _ (Para 32) 
Cases Referred: Chronological 
AIR 1960 SC 928 = (1961) I SCJ 22, 

Hathising Mfg. Co. Ltd. v. Union 
of India 


Fort St. George, 
Madras i ; 
AIR 1952 Mad 895 = (1952) 1 Mad 
LJ 208, Anantha Krishnan v. State ` 
of Madras 26 
K. B. Krishna M and K. B. Ratna 


S , for Appellant; . C. V. Ramnufja- 
oe and as. Srinivasa Rangacharl, ( 


as pre-requisite for commen- - 


-and the State Bar 
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No. 1) and Kota Raghava Rao, (for No. 2), 
for Respondents. 


`  PARTHASARATHI, J— The respon- 
dat a lew: gadas apokea. O the 
Bar Counci of dhra Pradesh for admis- 


sion on the roll of advocates. His appli- 
cation was rejected on the groun as 
per the requiremėnts laid down by the Bar 
Council of India, he was not eligible for 
enrolment as advocate. No degree of law 
obtained after 30th June, 1964 from any 
University in India was recognised unless 
such degree was obtained after undergoing 
a course of study in law for a minimum 
period of two re after graduation. That 
rule was embodied in a resolution of the 
Bar Council of India adopted by it on 25- 
2-1963. By the same resolution an 
tion was made in regard to persons who 
commenced a course of study in law be 
] raaton, Pe k me 28th ae 
ary > provi obtain a degree 
in law before the first October, 1966. 


the respondent lacked the requisite 
salification for enrolment. 


ndent moved this 
Court under Article of the Constitution 
of India and sought a writ of mandamus to 
compel the Bar Council of Andhra Pradesh 
to enrol him as an advocate. His peti- 


tion rests on the pled that the fixation of 


the “upper limit of 1-10-66 as per the 
provision to resolution 201 of 1968 dated 
25-2-63 of the Bar Council of India is 


ultra vires of its powers and null and void. 

4, The writ was granted by our 
learned brother, Krishna Rao, J., and his 

ion is in question in this appeal pre- 
ferred by the Bar Council of India. 

5. It is necessary for the’ elucida- 
tion. ‘of the contentions urged by counsel 
before_us, to advert to some provisions of 
the Advocates Act, 1961. The -Act, (Act 25 
of 1961) is a consolidating and amendin 
enactment relating ‘to legal practitioners an 
its objective is to constitute an . All 
Chapter If of the Act 

des for the constitution of the State 

ar Councils and the Bar Council of India. 
Section 6 defines the functions of the State 
Bar Councils. Among others it is one of 
their functions to pr and maintain a 
roll of advocates and to admit persons as 
advocates on their rolls. 


The functions of the Bar Council of 
India inter alia are, “to promote legal edu- 
cation and to lay down stan of such 
education in consultation with the Univer- 
sities in India, mep such education 

ouncils” and “ 


to recog- 
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y a Searle 

a quali r enro -as an = 

vocate and for that purpose to visit and 
universities.” 


6. Besides the functions specifical- 
ly defined in clauses (a) and (k) of. Sec- 
tion 7, there is a resi ön which 
erpow ers Bar Comet ae “to do all 

er necessary g 
aforesaid fimetions.” 

7. The third chapter of the Act 
contains provisions relating to the admis- 
sion and enrolment of advocates. The con- 
Poey a n appeal relates to the exer- 
cise the power under Section 24 of the 
Act. It provides that ject to the provi- 
sions of the Act and made there- 
under, a person shall be qualified to be 
admitted as an Advocate on a State roll, if 
he fulfills the conditions laid down there- 
in. Firstly a person seeking a ion as 
an advocate must be a citizen of India, 
and the second. irement is that he must 
bave completed the age of twenty one 
years. 


8. It is the third condition that 
has given rise to the controversy. A de- 
gree of law is en eae eens ir 
enrolment as an Advocate. a person ob- 

o 


28th honey, 1963, 
as a sufficient 


cation. 

It will be noticed that the date 
“88th February, 1963’ is mentioned as the 
dividing line. All degrees in law obtained 
before that date from any University are 
accepted without 
nition. In re to d 
tained thereafter from 


that the pig ane of that de for the 
ar Council 


purposes a e Act by the 
of India is a necessary pre-condi 


in law o 


ition. We 
are not here concerned with degrees in 
law obtained from Universities outside 
India, or degrees in law obtained prior to 
15th August, 1947 from Universities which 
were then of India but have ceased 
to be in India. i 

. 10. Section 49 of the Act vests 
general power in the Bar Council of India 
to make rules. Under clause -(ag) of Sec- 
tion 49, the Bar Council of India is com- 


persons entitled to be enroll as 
cates. But this provision was introdu 
in the Act by the Amending Act 21 of 
1964, That is to say, the power confer- 
Ae ne Ga) Section 49 was not 
vested in the Council when, the im- 


gned resolution 201 of 1983 was passed 
by it on the 25th of February, 1968. 

11. The contention urged on be- 
-half -of the lst respondent that the resolu- 
tion 201 of 19868 is ultra vires th 


Murty on behalf of 


estion or further recog- < 


the appellant is that the view taken by 
the learned: Judge is incorrect. The resolu- 
tion 201 may extracted hereunder: 

“1. Resolved that a degree in law ob- 
tained on or before the 30th June, 1964 


from any University established law in 

the mey of India be reco for the 

purpose Section 24 (1) (c) (ii) of the 
ocates Act, 1961. 


2. Resolved that no degree in law ob- 
tained after th 


eriod of two years 
alter graduation however that 
nothing herein contained shall affect a per- 
son who has commenced a course of stu 
in law before graduation prior to the 28 
February, 1968, and obtained a degree in 
law before the Ist October, 1968.7 - 
12. It is submitted that Section 24 
wide discretion in the Bar Council of 
India in respect of recognition of law de- 
gree taken after 28th Fe , 1963. The 
vested by the statute in the Bar 
Council of India is sought to be curtailed 
by the respondent who argues that the pro- 
visions of Section 24 are controlled by 
Section 7. It is submitted that under Sec- 


vests 


education and to recogni 
whose degree in law tall be 
ton for enrolment. Consequen 

ed that the functions of the Bar Coun- 

are limted to the definition of standards 
‘of legal education alone. In ibing 
the requirement of graduation order to the 
commencement of a course of study in law, 
it is contended, that the appellant a 
clearly in excess of its powers. 

18. On a perusal of the provisions 
of Section 24 it is apparent, that the sta- 
tute has drawn a clear distinction between 
persons who obtained degrees in law’ prior 
to 28th February, 1968 ed pecon who 
obtained such degrees the er. In re 
gard to the former category, the Bar Coun- 
cil of India is bound to recognise degrees 
of law as an adequate qualification for ad- 
mission as an advocate on the Roll of Ad- 
vocates. In regard to persons obtaining a 
degree in law after that date, the statute 
has, in express terms, left it to the discre- 
ae the Bar eae a India to Be 
co e or not to reco e degrees in law 
conferred the Universities in India. 
There can little doubt that the power 
conferred on the Bar’ Council of India in 
wan to recognition of degrees in law ob- 

alifi 


after the 28th February, 1963 is um. 
qualified or unfettered. The Legutio 
intendment is unmistakably indicated in the 
distinction drawn between the degrees ob- 


tained prior to the date specified im Sec- 
tion and the degrees obtained there- 
after, There is a striking contrast under 
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g the which one cannot fail to legal education n implies the 
wae In of de obtained be- power to define a stan of general edu- 
fore the date fixed, no er question of cation as a condition for admission to a 
recognition by the Bar Council of India course of law. The standard of legal edu- 
arises. The in law obtained be _ cation cannot be disassociated from the ante- 
fore that date are immme from cedent equipment of general education. 
any further y or recognition the We cannot accede to the contention of Mr. 
Bar Council of India. The provision in ree Ramanufachari:-that clause (h) of Section 7 
to de obtained after Fe ought to: be understood as excluding the 
1983 o contrast, which the legale power to fix a minimum academic stand- 
tore admittedly adopted. Having regar ard as a presequicio for the commence- 


position there can be no ‘escape from 
the conclusion that the legislature con 
erred an unqualified power and discretion 
- jon the Bar eee to reco 
or not to guise for the eo 
Act the degre in law conferred by Uni- 
dia after the 28th Febru- 


4, This being the clear effect and 
intendment of Section 24, is it open to 
limit or curtail the vested in the 


provisions of Section 7P The 
oe penal of the he sepradan is to lay stress 

Section 7 and to for- 
ee e thesis that the power of the 
Bar Cornel o India a adors not extend be- 


yong la 
E a 
it PE not competent for the 
India to prescribe. pads as an indis- 
pensable Pa for taking up a comse 
of study in e 
15. e clause (b) of Section 7 
does not lead ° itself to the narrow construc- 
tion advocated by counsel. It is 
be for the Bar Council of India to 
for the promotion of ar aano 
T in pursuit t objective to 
down eur of such education. Is "a 
consistent with reason to urge that stand- 
ards of ee eee can be prescribed 
without prior equipment or accom- 
plishments of students of law? It is a 
mere illusion to think that without the 
foundational general education, sound 
sinciards of legal education can be achiev- 


16. The expression “standards _ of 
such education” is sufficiently wide to enable 
the Bar Council to insist upon a” minimum 
level of general education as a sjgpping: 
aone for own that For a the Soe of la t 
: DEn S t for a ee 

ion of subjects like rudence, co 
tutional law etc, a oan bye 

academic training indispensable. 
ite © ag a te principles of 
law cannot be Bis pease person who has 
not obtained egree n arts, science or 
How can the dards of 


We are clearly of opni hat 
the feat, of laying down standards 
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compe . 


suggested by the counsel, it is neverthe- 


Jess, a function of the Bar Council of 
India under clause (i) to reco Univer- 
sities whose degree in law shall be a quali- 


fication a nt oe ne Tho 
necessary cation o use (i) rea 
along with a ae. of Section 7 is that 
it_ is pe Council of 
India es Tepe it, recognition T the law 
dogres scant by Universities “which 
as a p graduation before 
the commencement of a course of study in 
law. It is within the competence of the 
Bar Council of India to accord recognition 
de of law subject to the condition 
that commencement of legal education 
should Te by pa uation. Our 
learned brother Krishna J., referred to 
the definition of Jaw graduate’ occurring 
in Section 2 b) of the Act. rhs wok 
w graduate’ according to the statute, 
mean a person who has obtained a vena 
lors degree in law from an University 
blished in India. From iae definition o of 
Jaw graduate adopted by the statute, it 
does not follow t the Bar Council of 
dia is under a compulsion to accept de 
grees of law of all Universities as cient 
Y iene for admission on A Roll of 
dvocates under Section 24. is. no 
provision in the Act which cepele the Bar 
Council to accept every law degree as 
adequate qualification for enrolment. There 
is, on the contrary, a provision in Section 24 
which > vests the option in the Bar Council 
© or not to do so ad degrees 


bane gen’ aga 28, 19868. 
19. defined ‘law graduate’ 
in Section 2 aa e legislature has chosen 


under Section 24 to confer the power of 

recognition of degrees of Jaw onthe Bar 

Council of India. e power exercisable 

under Section 24 cannot be nullified by, 

reference to the definition clause in Sec- 

tion 2 (b). In enacting’ Section 3 the 

Legislature cannot be said to have been 

unaware of the definition of Jaw duate’ 
incorporated by it in Section 2 : 

eS Before Krishna Rao, J., it was 

on behalf of the Bar cil of 

os Section 49 of the Act empowers 

i ee ie ee ae class or cate- 


ry of persons who ane be enrolled as 
Aasen” Cates of Section 49 was 





pi 


Cd 
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not part of the Statute at the relevant time 
and the resolution cannot be ascribed to 
the exercise of the power conferred by 
that clause which is, therefore, mot ger- 
mane -for the decision of the controver. 


of 


Great stress has been Jaid by 


. about the vires of the resolution adopt 


by the appellant at an earlier point 
time. 
21. 


learned counsel for the respondent on the | 


- statement of objects and reasons set out in 


dag) has no bearing on 


the Bill that ultimately became the Act 25 
of. 1961. In the Statement of Objects 
and Reasons it was said thatthe Bill seeks 
to implement the recommendations of the 
All India Bar Committee made in 1958. 
The Committee expressed the opinion that 
a degree in law-is a sufficient qualification 
for enrolment as an advert ant ta a 
is not necessary to provide for addi- 
tional qualification of a degree in arts, 
science or commerce. It is true that the 
Committee expressed such an opinion, and 
it is also clear that the Bill was- introduced 
with a view to implement in the main the 
recommendations of the Committee. But 


the neel for the~ reference 
to the objects and reasons does not arise 
because, in our opinion, the provisions of 
Section 24 are quite clear and are 

m ambiguity. 

The view taken by our learn- 
in these words: 


A com- 
Q and 
Section 49 (a leads to the conclusion 
that the function of the Bar Council is 
only restricted to laying down the standards 
of legal education.” 

28. For reasons set out by us 
earlier we are unable to -share the view 
that commended itself to him. Section 49 
the question be- 
cause that provision, as we have already 
noticed, was inserted in the Act by an 


‘Amending Act of later date, With res- 


pect, we do not think that the language 
of Section 7 furnishes a basis for a nartow 
concept of the functions of the Bar Coun- 


cil of India. In any case, the effect of Sec- 


tion 24 cannot’ be neutralised or whittled 
down by a reference to Section 7 of the 
Act. Our conclusion accordingly is that 
the Bar Council of India has the power to 
recognise degrees of law obtained after 
28th February, 1968 subject only to the 
condition that a course of study of law is 
preceded by graduation. 


-to non- 


ALR, 


24, The next contention urged by 
counsel for the respondent is that in fix- 
ing the time’ limit of Ist October, 1966, 
the appellant acted in a discriminatory 


. manner. It is stated- that in respect of 


persons who commenced their legal educa- 
tion prior to 28th February, 1068, a classi- 
fication has made in a manner viola- 
tive of Article 14 of the Constitution. We 
are unable to appreciate this contention. It 
must be remembered that the resolution 
lays down. the broad rule that a degree of 
law obtained after 80th June, 1964 was 
to be recognised sae to the condition 
of the holder thereof having been a -> 
duate in arts, science or commerce bas 
commencing the. study w. As thig 
rule was productive of hardship in regard 

uates who commenced courses 
of study of law prior to that date, the 
Bar Council made a concession in their 
favour. The proviso embodies the conces- 
sion, It is to the effect’ that in regard to 
persons who commenced their study prior 
to 28th February, 1968, an exception was 
to be made. They were given sufficient 
time to’ obtain a law degree and, the date 
fixed was Ist October, 1966. Mr. Krishna 
Murthy submits that as a matter of fact, 
the persons who commenced legal educa- 
efore 28th February, 1963 were given 
iod of five years to obtain a degree .- 
It is pointed out that the year ` 
1983 was su for 1962 by Act. 82 
of 1962 and that therefore the period al- 
lowed for completion of law course was, in 
effect, five years. It cannot be said that 
the time limit prechad is unreasonable. 
No question of any discriminatory classifi- 
cation arises. 


25. The extreme contention urged - 
by counsel that no limit ought to have - 
been fixed and that all candidates who com- 
menced their studies prior to 28th Febru- 
ary, 1963 should have been ‘given an w- 
limited period for obtaining degrees in law, 


is without any merit. 
appellant, 
Anantha. 


26. On behalf of the 
our attention was drawn to S. 

krishnan v. State of Madras, AIR 1952 
Mad 895, wherein it was pointed out that 
the right to plead and act on behalf of 
suitors in a court is not a right following 
citizenship. The exclusive right to repre- 
sent suitors in Court which an advocate 
ossesses is really in the nature of a privi- 
ege. It is submitted that just as the 
e of a fee by the levy of stamp duty 
for such. privilege cannot be deemed to 
be invalid or unconstitutional, it is not un- 
reasonable or repugnant to the constitu- 
tional provisions to prescribe qualifications 
for entry into the profession of law. If, 
in prescribing such ifications, an ex- 
ception is allowed upto a icular point 
of time, and the limit thus fixed is not un- 
reasonable, no constitutional infirmity arises 
merely because some aud are adversel 
affected by the time it that is im ; 
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27. As pointed out in A. N. opi: 
swamy v. The Industrial Tribunal, Fort St. 


George, Madras, AIR 1954 Mad 553 a 
person who has obtained the ite legal 
ifications is not entitled on tbat ground 


_ alone to a right of audience in Courts. He 
must be admitted to the. bar before he 


could practise. The admission to the bar 
is regulated by statutes. The:right to prac- 
‘tise in Courts is determined by statutory 


pon Where the right does not arise 
terms of the statutory provisions, the 
Jack or denial of such right or prvi? 
though resulting in a hardship or disa 


vantage, does not ipso facto offend the pro-~ 


. visions of Article 14 of the Constitution. 


28. It follows. from what has beer 
stated above that the mere possession of 
a degree in law does not warrant the claim 


that the holder of the degree can insist on. 


the privilege to practise in Courts being 
ted. The Legislature has thought it 
it to entrust to the Bar Council of India 


the power to regulate admission to the pro- 


fession of law, and the Bar Council is” 


also empowered to recognise degrees of 
law for the purposes of the Advocates Act. 
The relevant sey provisions empower 
the Bar Council to lay down that degrees 


of law of a particular category constitute. 


the qualification for enrolment as Advo- 
cates. According to the resolution passed 
by the Bar Council, degrées of law wi 
be recognised subject to the study of law 
being preceded by 
Council however, thought it expedient and 
fust not to enforce the new mule in res- 
pect of persons who have previously taken 
up law studies without graduation. Ac- 
cordingly they were allowed a reasonable 
len of time for the completion of their 
studies. If in that context. a date had 


been fixed for the completion of the stu- — 


ies by persons who-were exempted from 

the operation of the new rule, the provi- 
sion cannot be said to be repugnant to 
Article 14 of the Constitution. AT non- 
graduates who. commenced legal studies be- 
fore the date of the resolution were treat- 
ed alike and there was no denial of equality 
in fixing.the outer time limit for the com- 
pletion of the-studies. The argument that 
the proviso under which the outer time 
limit for the completion of -law studies has 
been fixed is repugnant to Article 14 of 
the Constitution is wholly untenable. 


29. In Ha 
y. Union of 
(ATR 1960 SC 928), the question arose 
whether, a distinction between the em- 
ploye who closed their undertakings on 
or 


efore 27th November, 1956, and those ` 


who closed their undertakings after that 
date come within the purview of Art. 14 
of the Constitution. It was argued that a 
discrimination was practised inasmuch as a 
distinction was drawn between the two 
categories of undertakings by reason of the 
fixation of a date and because of the difer- 
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graduation. The Bar - 


thising Mfg. Co. Ltd. 
India, (1961). 1 SCJ 22 =- 


A. P. 211 


ential treatment meted out in consequence 
of the fixation of the date. The statutory 
provision required the employers to pay 
compensation to their employees when the 
industrial undertakings were closed. The 
impugned provision made a distinction be- 
tween the employers who closed the under 
takings before the date fixed and those 
who closed their madertangs after the 
date. The Supreme Court held that, in 
enacting a law imposing a liability as flow- 
ing from certain transactions subsequent to 
a specified date, no discrimination offend- 
ing Article 14 was made. In the present 
case also the impugned resolution applies 
a rule generally to all ons, the’ result 
being determined with reference to a speci- 
fied point of time. On the application of 


„the principle deducible from the case cited, 


we. have no hesitation in holding that no 
unlawful discrimination has been made. 


ext argued that after 


i 30. It was n 
clause (a) of Section 49 has been inserted, 


the Bar cond of „Pon made ne with 
tetrospective ect respect of recogni- 
tion TE degrees in law for admission as 
Advocates. Rule 11 made on 12th March, 


‘1967 reads as follows: 


“Nothing in these rules shall affect 
persons who joined a course of instruction 
in law for a de in law before the Ist 
academic term of the year 1967 and have 
taken a degree in law before 8lst Decem- 
ber, 1971 but they shall continue to be 
overned by the Resolution of this council 

g Resolution No. 201/1983 dated 26th 
February, 1963 read with Resolutions 

. 50/1965 dated` 11-4-1965, 16/1966 
dated 27-2-1968 and 121/1968 dated 
27-8-1966.” 


sI. 


m- 


certain: subjects o 
struction in law. three-vear degree 
course in law was prescribed. The rules 
framed in March, 1967 were.intended to be 
applicable to persons who were to com- 
mence their study of law thereafter. 


“32, It was made clear by rule 11 
that the rules ‘afresh were not in- 
tended to affect persons who came within 
the purview of the earlier resolution of the 
Bar Council dated 25th February, 1968. 
It is clear that the new rules are applicable 
to a set of persons not coming within the 
scope of the earlier resolution dated 25th 
February 1963. In other words, the ambit , 
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of the earlier resolution, and _ the ons 
affected by it, are altogether different from 


the of the new rules and the per- 
sons who would be go overned thereby. 
ere is no basis for the argument that 


the rules framed in 1967 were mad 


ccepted 
dated 25th February, 
1963, must be held as valid. The conten- 
tion of the respondent that he is bound 
to be admitted to the Roll of Advocates is 
not well founded. No mandamus as 
ed him can be issued. The eppal f 
th re allowed, and the respondenťs ap- 
pucaton for a writ of mandamus is reject- 
e 
direct parties to bear their respective costs 
in this Ppa and before Krishna Rao, J. 
“Appeal. allowed. 
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OBUL REDDI AND RAMACHANDHA i 
RA, 


Avudhbanula Venkata ` Ramamurty and 
others, Petitioners v. V. Venkatarao and 
others, Respondents. 


Writ Appeal No. 86 of 1971, D/- 16- ' 


9-1971, against me nent of Ga Ek- ~ 
bote, f. in W, . 1788 of 1967, D/- 
7-8-1970. ; 


(A) Andhra Pradesh 


( 
wari) Act (37 of 1956), S. 2 
Village — Rollavaka, in 


ing of Section 2 (d). P. No. 1733 of 
1967, D/- 7-8-1970 (Andh Pra), Reversed. 


; (Para a 
(B Andhra Pradesh Area 
- Inams (Abolition and 
wari) Act (37 of 1956), S 
villa ethod ascertaining whether 


a vilage is an inm wilage to TO): 


In the definition of ‘mam a hee in 
Section 2 (d) of the Act, two kinds of inam 

ages are contemplated, viz. (i) inam 
villages which have not been attracted by 
the provisions of the Madras Estates (Aboli- 
tion and Conversion into MRyotwari) Act 
and (2) those which were attracted by that 
Act and were notified and taken over 
by Government under the 
that Act. In either case, to find out whe- 
ther a village is an inam villa or not 
what is relevant is to see whether it is so 
designated in the revenue accounts of the 
Government on, the relevant date. 
venue oe nie oo 
count and 
tablishments Irr io els 


DP/DP/C90/72/VSS/VBB 


i 
i! 


was 
pats or the purpose 


ces of the case we. 


Referred: 
SE ee Andh Pra 108 = 


heirarchy pursuant to statutory on, 
If the revenue accounts maintained by the 
Government and’ in force on the date the 
Seer eae re camna into force clear- 
y ai unam ow that a village 
ted as an inam pole t a 
age out a 
Hillage as en tera vila “fen y when 
they are ambi it is not possible 
to pone 1 a wa mellon m Ta 
entries may be necessary to consi 
other admissible evidence. 

Tt is no part of the function of thé 
Tribunals under the Act and the Courts to 
Bog out the reasons for its being so de- 

gnated in the revenue acount and whe- 
Ba at the tme the ya made it 
was a village or not. 196 a 

1987, D/- ~ 


>. Case law 
ogi (Andh 
8 to 18) 
Chronolo: 


WR 1286, P. 
v. Revenue 
thi 


(1970) Writ Petn: No. 987 of 1969, 
D/- 17-11-1970 (Andh Pra) 7 
(1987) 2 Andh WR 1, K. oka Fave 
Vv. evenue 


th 
(1962 A. No. 421 of 1959, py” 
N77 1868 (Andh Pra) 
M. S. R. Sarra 
Bee G. 


and `P. V. Sarma, na 
Beles, foe ‘Nos. 2 and 8), ’ 


, 10 


for Respon- 


the Sub-C 

garam, given on 2-1-67 reversing the order 
of the Tahsildar )} 
dated 13-2-64. e 
a the Andhra Pradesh (Andhra Area) 

Inams (Abolition and Conversion into Ryot- 
wari) Act, -19586, hereinafter referred to ag 
the “Inams Abolition Act” and the question 
involved is whether the village of Rolaria 
in Vizianagaram Taluk, Visakhapamam Dis- 


trict, is village or era as defined 
under Section 2 (d) of that Act. The 
oe found that according to “A” and 


registers of the village, Rollavaka is 
i Agraharam village and it is, therefore, 
an inam village. ppeal, Revenue 
Divisional Offcer (Sul t Vizlana- 

with the-conclusion of the 
ahsildar found that it ig not an inam 
village. 


2.° The object of the Act is to 
abolish and convert the inam lands into 
yoran lands in inam villages as also 
in ryotwari or zamindari villages. As pro- 
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vided under Section 4 of the Inams Aboli- 
tion Act, in the case of an inam land in a 
ryotwari or zamindari e, the person 
or institution holding such land as imamdar 
on the date of commencemnt of the Act 
is entitled to a ryotwari patta in 
thereof. In the case of an inam land in 
an inam village, if sucli land is held by 
an institution, such institution will be en- 
titled to a ryotwari patta in respect of that 
land. If such land in an inam village is 
held by an inamdar other than an institu- 
tion and im the actual occupation of a ten- 
ant on the date of the commencement of 
the Act, he ee ee 
Renee call D atta for 
is to ryotwari pa 
the remaining one third share thereof. The 
ent appellants, who. are petitioners in 
fhe wit petition, are tenants in ect _of 
various inam lands in the villa 
vaka. They claim that the 
inam village and therefore they oa a 
to a ryotwari patta in respect of two-thirds 
of those lands. What is an inam village 
for the purposes of the Inams Abolition Act 
is defined under Section 2 (d) of that Act. 
Jt is provided under Section 3 of the Inams 
Abolition Act that as soon as may be, after 
commencement of the Act, the Tahsildar 
may suo motu and shall on application en- 
ire and determine (i) whether a particu- 
far land in his furisdiction is an foam land, 


illage is an 


zamindarl or 

such inam land is held 
On an application filed 
pondent herein, an advocate of Viziana- 


whether the lands in question are inam 
lands in a Zeroyati village or in an inam 
village and gave the decision -as mentioned 
above that the village is an inam village. 


3. The lands in question are admit- 
tedly inam lands and are now part of 
Rollavaka village. The 
between the parties is whether that village 
can be said to be an inam village or not 
as per the definition given under Sec. 2 
(d) of the Inams Abolition Act. It is con- 
venient to extract the definition here: 


Ce 


2, 
(d). “inam vilage? means a village 


designated as such In the revenue accounts 


of the Government; and includes a village 
80 ri gue immediately before it was 
abolished and taken over by the Govern- 
ment under the Madras Estates (Abolition 
and Conversion into Ryotwari) Act, 1948 
(Madras XXVI of 1948) , 

above definition 


In the two 


‘A. V. Ramamurty v. V. Venkatarao (R. Raju J.J 


tta 
tha 


Rolla- : 


only controversy. 


[Prs. 2-5] A. P, 218 
attracted by that Act and were notified and 
taken over by the Government under the 
porion of that Act. To attract the de- 

tion with regard to the first category 
of villages it is enough if, on the date of the 
commencement of the Inams Abolition Act, 


regard to the latter category of villages, it 
is sponge if they were so designated im- 
before th were notified and 


ernment under the 


into Ryotwari) Act. 


case, as per the definition, what is 
relevant, to find out whether a village is an 
inam e or not, is to see whether it is 
so designated in the revenue accounts of 
‘the Government on the relevant date, 

5. There are some recent 
nouncements of this Court with to 


that is relevant to 


dence on hand to find out whether Rolla- 
vaka is an inam village or not as per the 
definition what was held in those decisions 
may to. The decision P. 
Hymavathamma v. Revenue Divisional Off- 
cer, AIR 1971, Andh Pra 108, is a Bench 
decision of our learned brothers, Gopal 
Rao Ekbote and Parthasarathy, JJ. What 
was held in that case has been correctly 
bright out in the head note of the report 
w. is as follows: 
“Revenue accounts” has been used ti 
the Inams Abolition Act and in the Madras 
Estates Land Act in comprehensive sense 
so as to include accounts and also registers 
that were prescribed to be maintained by 
the Board of Revenue or other authorities 


Board of Revenue, to add from time to 
time to the list of accounts or registers 
that are to be kept by the village establish- 
ments. 

No restrictive connotation can be 
placed on the . expression “revenue ac- 
counts”, Jt should mean and include all 
forms of accounts and registers kept by 
the village establishments pursuant to the 
statutory provision as also the accounts kept 
at all the higher levels of the Official 
hierarchy and which have a bearing on 
the assessment and collection of revenue. 

The expression “revenue accounts” 
cannot be limited to the accounts of any 
particular year or point of time. Nor can 
any limitation be -gad on the accounts 
kept at any i point in the official 
hierarchy. e entries in the Inam Fair 
Register are also within the purview of re- 
venue accounts. If the entries in the re- 
venue accounts are ambiguous and do not 


afford the basis for a sure conclusion it is 


214 A. P. [Prs. 5-10] A. V. Ramamurty v. V. Venkatarao (R. Raju J.J 


incumbent on the tribunal to consider other 
pieces of evidence, which are relevant 
under the Evidence Act. ` ; 


6. In the decision K. Venkayya v. 


Revenue Divisional Officer, eaan ies 
(1967) 2 Andh WR 1, which is a- judgment 
of our learned brother, Krishna Rao, J. it 
was held that the simple question to be 
decided is whether the village is designat- 
ed as such in the revenue accounts of the 
Government. This is a simple test for the 
determination of an inam village and the 
object of this simple definition is to avoid 
complications which have arisen i 
interpretation of Section 8 (2) (d) 
Madras Estates Land Act. - The learned 
badge while remanding the case for fresh 
pos 
cer to consider the appeal afresh after re- 


` ferring to the various recitals in the re- . 


venue accounts of the Government includ- 
ing any other documents _ like the Inam 
Fair Register or any other document which 
ig relevant for the purpose. 


7. A similar view was taken in the 
Writ Petn. No. 987 of 1969 decided on 
17-11-1970 (Andh Pra) one of us (Obul 
Reddy, J.) Jt was also held in that judg- 
ment that when, in the revenue accounts, 
a village is designated as an inam ge, 
it is no part ‘of the function of the Tri 
bunals or the Court to invent reasons for 
its being designated as such in the revenue 
accounts, : ; 


8. Therefore according to the defi- 
nition to’ find out whether a village was 
- |designated as an inam village or not, prima 
‘|facie the revenue accounts of the Govern- 
ment which are in force at the time of 
Inams Abolition Act came into foree have 
to be looked into. As found in the Bench 
decision referred to above, “revenue ac- 
counts” should mean and include forms 
of accounts and, registers kept by the vil- 
lage establishments and at all levels of o- 

heirarchy pursuant to the statutory pro- 
vision. If the revenue accounts maintain- 
ed by the Government and in force on the 
date the Inams Abolition Act came into 
force clearly and unambiguously show that 
a village was designated as an inam village 
it is enough for the purpose of the defini- 
.[tion to. find out a village as an ‘nam 
Village. It is only when the entries in 
the. revenue accounts are ambiguous and it 
is not possible to come to a definite con- 
clusion from those entries, it may be neces- 
_ |sary to consider other relevant evidence, 
; yan is admissible under the Evidence 

i ; 


9. The accounts which are avail- 
able in the present case to find out as to 
how the village was designated in the: re 
venue accounts are “A” and “B” registers 
maintained for the village Rollavaka. It is 
not in dispute that Rollavaka was being 
treated as a separate revenue village since 
along time. That it is so is also evident 


in the 
of the. 


directed the Revenue Division Off-. 


O ALR 
from “A” and “B” registers maintained in 
the village. According to the Sub-Collec- 
tor, Vizianagaram these “A” and “B” regis- 


„ters must have been in existence from the 


date of the first survey 
about the year 1901. A certified copy of 
the Inamg Statement was also made avai- 
able in the records which preceded the 
Inam Fair Register. It came into exist- 
ence in the year 1867. In this statement 
also Rollavaka was mentioned as a village. 
After this Inam Statement was filed, the 

Commissioner granted ttle deed, 
No. 27 to the village. That title deed, 
No. 27 was-given to the village by the 
Inams Commissioner, would appear from 
A. and “B” registers referred to above. 
It appears from it that at the time of the 
inam grant, Rollavaka village was not in 
existence. The lands of an extent of Ac. 
48743 cents dry and Ac. 104-83 cents wet 
which originally belonged to the neighbour- 
ing village Ambativalasa were the subject- 
matter of the grant and subsequent to the 
grant these extents were’ constituted as a 
separate village and was named as Rolla- 
vaka. This is what was found by 
the Courts includin, this in the 
judgment dated 27-7-1962 in S. A. No. 421 
of 1959 (Andh Pra) when the matter. had 
r there while considering whether the 
village Rollayaka would be an inam estate 
or. not as defined under Section 3 (2) @ 
of the Madras Estates Land Act. ` Jn 
these three documents, viz., “A” and “B” 
registers and Inam Statement, the village 
was mentioned as Rollavaka ‘Agraharam, 
which means inam village of Rollavdka. 
From these documents it appears clear that 
since the beginning, when the village was 
constituted, it was being designated in the 
revenue accounts of the Goyernment as an 
inam village. There is no other evidence 
to show the contrarv. f 


10. 


which was round 


n a vil- 
lage since the inception, ie., the village it- 
self must have been the subject-matter of 
the grant. This is the view taken by the 
Sub-Collector, Vizianag 
in reversing the finding 
that the village is an inam village as per- 
the terms of the. definition. e same 
view was also taken by our learned bro- 
ther, Gopal Rao Ekbote, J., in the writ 
petition. That at the time of: the grant 
there was no village and what was granted 
was not a village but only some’ extents of 
land comprised in the village of Ambativa- 
lasa has now been concluded in the pre- 
vious litigation referred to above, ut 
that is not the point here. According to 
the definition given under Section 2 (d) of 
the Inams Abolition ‘Act, for a village to 
become an inam village it-is enough that 
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on the date the Act came into force if 
the village came to be designated as an 
inam village in the revenue acou of the 
Government. It is no part of the function 
of the Tribunals under the Act and the 
Courts to find out the reasons for its be- 
ing so designated in the revenue accounts 
and whether at the time the t was 
made it was a village or-not. are in 
entire a a with our ed brother 
Krishna J, when he observed in 
a 2 Andh WR L as follows: . 

o. Be question to be decided by the 
Tribunal is........ whether the village is 
desi ated as such in the revenue accounts 

e Government. This is a simple test 
for the determination of an inam village 
and the object of this simple definition is 
to avoid all complications which have 

arisen in the interpretation of Section 8 (2) 
(d) of the Madras Estates Land Act.” 

Il. The object of the Legislature in 
adopting that definition se the inam villa ape d 
appears to be to confer benefit also on 
ryots in those inam villages which have 
escaped abolition under the Madras Estates 
Land Act, having not attracted the defini- 
tion. of inam estate as defined under Sec- 
tion 8 wk (d) of the Madras Estates Land 
Act. th regard to those inam villages 
which ‘became estates under that definition, 
abolished under the 


Jt is evident that by makin ae 
provision in Section 4 (2) (b) of the 
Abolition Act, the Legislature wanted 
to benefit the tenants of those ae vil- 
p es which have not come under the i 
the Madras Estates Abolition Act, 
conferring on them the right to get a yot 
for a two-thirds share in the 
Pan Tends ds which are under their cultiva- 
tion. It may be seen that no such benefit 
to get a ryotwari patta for a two-thirds 
share was conferred under the Act on the 
ryots relating to inam lands in 
and zamindari brie With ead to the 
inam lands in those villages right was 
given only to BDE N to get ryotwari 
patta for the entirety of the lands. 

12. With found respect we ae 
unable to a vith the view taken 
our learned oe Gopal Rao Ekbote, by 
when he held that: 

“As jong as theré is no separate grant 
as inam e, meray because subsequent- 
ly these a. with some ote 
lands were conte edad aot aks te that 
purposes as a Ww no e 

ge an inam h 

18. Before clos the ent we 
have to make ma also ut another 


swari Rao. pora the Gov- 
ernment has not made eral e the Inam 
Fair Register extract and in the absence of 
such an important document, it is unwise, 


-G. Sreenivasulu v, State (Parthasarathi J.) 


ryotwarl ` 


DS Sri Balaparame- - 


IPr. 1] A P. 215 


to come to a conclusion in the matter, 
Therefore, according to him, e inam fair 
register must be sent for and looked into. 
we do nee age that the ak egard to Bo 

e Inam e with re to the 
village ‘are ma necessary in this case 
to come to a correct Conca aon: wes the 
matter. The extract of the Inam Statement 


mentioned differently in gee Inam Fair Re 
gister. The recitals in the “A” and “B” re- 
ere show conclusively that 
page was being treated vil- 
The matter has come to the High 
ee, now for the second time after re- 
mand. 
stage-the a appellen 
Inam Fair se i would be useful 
to come to a correct conclusion in the 
matter. The matter is hotly contested be- 
eai ies. If really there are some re- 
the inam fair register which are 
afl to the case of the appellants, noth- 
ing prevented them from obtaining a certi- 
fied copy of that register and make use 
of it. But they have not chosen to do so. 
Bik Gat ey ees a ee ee 
t necessary and any us 
peepee will be served by di 
ernment to produce e 
Register at this late stage. 

4. peroni the writ appeal is 
allowed and the orders in the writ peti- 
tion and of the sub-collector, Vizianagaram, 
ams Ae s ae and that of ‘the Be cts 

ams Iziana resto by 
ing that Rollavaka village is an inam vil- 
lage within the meaning of Section 2 (d) of 
the Inams Abolition Act. The appellants 
are entitled to their costs in the writ ap- 
peal, Adv 


Writ appeal allowed. 
Ge E ER 
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PARTHASARATHI, J. 

Ku. G. Sreenivasulu, Petitioner v. The 
State of Andhra Pradesh and others, Res- 
pondents. 

Writ Petn. No. 874 of 1971, D/- 10- 


9-1971. 

Constitution of India, Art. 226 — 
Writ by High Court directing public autho« 
ry todo a tiine en specified time — 
Whether authority has a copy of the judg- 
ment before it or not, the writ has to be 
obeyed — Non-compliance or postpone« 
ment of compliance would amount to con- 
tempt of High Court. (Para 4) 
P. A. Chowdary, for Petitioner; 8rd 

Govt. praa for Respondents. 
ER:— While deciding the Writ 
Petition, this Court gave a specific direction 


BP/DP/A704/72/RSK 
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that the petitioner and the candidates 
placed above her in the order of merit 
should be called upon within two weeks: to 
present themselves before the Principal. It 
-was also stated therein that if the other 


candidates do not tum up, the petitioner 


shall be admitted. 

2. This direction was given as 
early. as J Pada ane net Gov- 
ernment Pleader, it wo ap 3 com- 
municated this direction- to the Director of 
Medical Services. There was therefore, no 
want of knowledge of the direction that 
was to be implemented or of the time 
within which compliance was made im- 
perative. 

. & Notwithstanding this -specific 
direction and the communication of the 
direction to the authority concerned, it is 
distressing to note that there has been want 
of compliance with the direction. It is 

y in rare cases w this Court deems 
it necessary in the interests of justice, that 
a time limit is set for the implementation 
of the directions given under Article 226 of 
the Constitution of India. In the present 
case, the need for compliance” arose be- 
cause the Writ Petition related to admission 
of a student to the Medical College. It is 
obvious that there should be no undue de- 
Jay in such matters, because: of the handi- 
cap to which the student will be subjected, 
as a result of the delayed implementation. 
The candidate should know whether he 
or she stands a chance of admission and 
if the result is known, the student concern- 
ed might seek other avenues. It was be- 
cause of the circumstances of this nature 
that this Court gavè a clear direction that 
certain things should be done by the autho- 
tities within two weeks. 


4, It is extraordinary that instead 
of complying with the direction, the autho- 
tity to whom a mandate is issued should 
ask for the production of a copy of the 
judgment. ere'a specific time limit is 
set and a writ issued by this Court direct- 
ing a public authority to do a thing with- 
in a particular time, it is not open to that 
authority to defer the implementation till 
a perusal of the copy of the jud 
that the autho- 
al of the co 


this case it would a 


copy of the jud 


land disobedience will bring in its turn 





stponement of compliance is nothing 
urt and the éonse- 
action oor omission need 
not be overemphasized. It is necessary 
blic authorities to whom writs 

are issued should bear this in mind. 


5. In view of the regret expressed 
by the authorities concerned, no further 
action is taken and this Court expects that 


Ramesh v. Bhagwandas (5. Rao JJ 


ent. In. 


ALR. 


the warning administered in this case would 
have the desired effect, and there will be 
no repetition of non-compliance with the 
direction of this Court. 


will be implemented. withi 
view of this, no directions are 
“necessary. 

i Order accordingly, 
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SAMBASIVA RAO, Jf. 
Ramesh Siram Sane, Petitioner W 
Bhagwandas Atmasingh, Respondent. 
Civil Revn. Petn. No. 896 of 1971, 
D/- 15-10-1971, against order of Sub-J., 
Vijayawada, D/- 15-7-1971. 


C. P. C., O. 26, R. 4 — Court whe- 
ther bound to issue a commission to exa- 
mine in all cases where the witnesses live 
beyond 200 miles from the court house, 
(X-Ref:— O. 16, R. 19). 


In the case of witnesses who are - 


cretion under Order 
commission to examine witnesses including 
those who are parties to the suit. That 
discretion is exercised in exceptional cases. 
(Para 4) 
In regard to witnesses who are not 
arties to the litigation the position is 
erent. Order 16, Rule 19 is contemplated 
as a safeguard and a protection to non-. 
party witnesses so that are not inconv- 
enienced and harassed while giving evidence 
in other people’s causes. If witnesses live 
beyond 200 miles from the Court house. 
the Rule Iays down that thay shall not be 
ordered to attend in person to give evi- 
dence. In such a case the Court should 
issue a commission to examine non-party 
witnesses who come within the scope of 
Rule 19 of Order 16, ed of course 
the application oo is not a abuse of 
e process of co or 5 or is 
vitiated by Mat 


any similar circumstances, 
AIR 1963 Andh Pra 429, Followed. 
; (Para B) 
Cases Referred: Chron cal Paras 
AIR 1963 Andh Pra.429 = (1988) 2 - 


Andh WR 282, Subramanyam v, 
ven oo 7 


K. Raghava Rao, for Petitioner; J. V. 
arayana Rao, for Respondent. 


ORDER:— The question that arises 
in this revision petition is whether the 


CP/CP/B484/72/CWM 
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Court is bound to issue a commission to 
examine in all cases where the witnesses 
live beyond 200 miles from the Court 
house. y 


2 The respondent filed O. S. 
No. 187 of 1969 in the Subordinate Judge's 
Court, Cee to recover Rs. 7182/- 
from the defendant-petitioner on two hun- 
dis. It is the case of the defendant-peti- 
tioner that the transaction had taken place 
may ce a broker by name Thakker. The 
said broker lives in Bombay, which is cer- 
tainly more than 200 miles away from Vija- 
yawada where the suit came for trial. 
The petitioner applied to the Court sander 
Section 151 and Order 26, Rule 4, C. P. C. 
to issue a commission to examine the broker 
at Bombay. The Court dismissed the peti- 
tion saying that it was belated and was 
filed atter examining three witnesses for 
the defendant and was filed only to protract 
the hearing of the petition. It is this order 
that is sought to be revised. 


3. Though the application for the Gace 


issuance of a commission was made under 
Section 151 and Order 26, Rule 4, C. P. C. 
Sri Raghava Rao for the pene places 
strong reliance on Rule 19 of Order 16 
Order 26 relates to commissions and 


28 enu- 
merates the persons for whose examination 
commission may issue. Clause (2) thereof 
refers to person resident beyond the 
local limits of its jurisdiction. Rule 19 of 
Order 16 provides that: ; 
“No one shall be ordered to attend in 
_ person to give evidence unless he resides— 
(a) Within the local mits of the 
Court’s Ordinary original furisdiction; or 


was g place. Therefore, 
Raghava Rao argues that the Court is 
bound to issue a commission to examine 
the broker at Bombay. ; 

4, It should be noted that witnes- 
ges are of two types—one is of witnesses 
who are parties to the suit and the other 
is of witnesses who are not such parties. 

the case of witnesses who are parties, 


usually, their presence in the witness box ` 


before the Court is n 
case very desirable. Therefore, 
in rare cases their presence 
Court as witnesses ig not ed with. 
e Court however is discretion 
Jjunder Order 26. Rule 4 to issue commis- 
sion to examine witnesses including those 
who are parties to the suit. That 
tion is exercised in excep cases, 


and in any 
excepting 
the 


Ramesh v. Bhagwandas (S. Rao J.J 
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ee In re a heare who i 
not to itigation the position 
different. As parties to the suit are liti 
gants they have a duty to the Courts as 
well as to themselves’ to give evidence 
Such evidence is in their own self-interest. 
Witnesses who are not parties, however, 
have no _ self-interest in giving evidence. ` 
They tender evidence only in N of 
a duty which every citizen owes to ad-- 
ministration of josie. When citizens dis- 
ore such publio duties the Court should 
afford them every amenity and facility and 
it is in tbis context Rule 19 of er 16 
should be understood. In fact, in m 
opinion Order 16, Rule 19 is contemplated 
as a safeguard and a ection to non- 
party witnesses so that they are not incon- 
i harassed while givin 
"S Causes. 





petitioner's 
18 i or not. 

6. As I have said, in this icu- 
lar case it is the request of the defendant 
that the broker should be examined on 
commission. No material has been placed 
before the Court that the witness himself 
seeks such a commission. | 


7. Further the circumstances of the 
case would clearly demonstrate that the re- 
quest of the defendant for the issuance of 

e commission is mala fide and by way of 
abuse of- of Court. The suit was 
filed on 7-8-1969. An ex parte decree 
was passed on 25-6-1970 but it was set 
aside at the instance of the defendant on 
12-11-1970. The defendant filed his writ- 
ten statement on 9-12-1970. The issues 
were framed on 21-12-1970 and the suit 
was posted for trial to 10-2-1971. It was 
adjourned at the request of the defendant 
to 15-3-1971. Once again at his- request 
it was peremptorily . alcatel to 8-471 
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Ber the defendant did not rest content even 
this adjournment. He once again 
Mc for an adjournment and the’ suit 
was posted to 17-4-1971. Even on the 
adjourned day the def 
not present and the 
ed to post the suit 
Even on that day the defen 
ready and once again 
the suit to 5-7-1071. Qa that 
trial commenced and P. 1 was ean 
ed. At therequest of Me defendant the 
suit was once again adjourned to 15-7- 
1971 for. examining defendant's witnesses. 
On that day D. l and two other wit- 
nesses from Bombay were examined. It 
was only on that day the present applica- 
tion for the issue of commission was filed. 
Saying that it was belated and was intend- 
ed to protract and delay the proceedings, 
the Court did not accede to this request 
and dismissed it, The sepa were con- 
eluded on ign and delivery of jude- 
ment was posted to 28-7-1971. At this’ 
stage the present revision was filed and 
stay was obtained. The above events 
would clearly demonstrate the delaying tac- 


tics and ation indulged in by 
the da He did not a any 
reasons why he did not ascertain con- 


venience of the broker and apply for the 
issuance of a commission after 10-2-1971 
when the suit was posted for trial. Even 
on 5-7-1971 when the trial commenced he 
did not make thet application. It was oy 
when the trial was closed he filed it It 
is obvious in a UNS Es he filed it 

ith the mala fide motive of- protractin 
the litigation. It is nothing but abuse 
processes of the Court. 


8. Surprisingly the defendant does 
not even assign any A a reason why 
a commission should be appointed to exa- 
mine the broker at Bombay. He merely 
stated that the broker was preoccupied in 
This is not at all a clear or ac- 
ceptable reason. The application is un- 
doubtedly tantamount to abuse of the pro- 
K of pone 

am, therefore, satisfied that 

the eee Counts order is right and the re- 

vision petition is devoid of merits. The 
revision petition is a with costs. 

- Petition dismissed. 





AIR 1972 ANDHRA PRADESH 2198 
(V 59 C 53) 
RAMACHANDRA RAJU, J. 

T. Ramakrishnaiah, Petitioner - v. N. 
Seshadri, Respondent. 


Civil Revn. Petn, No. 1814 of 1970,- 
D/- 13-7-1971, against order of Pri. Sub- 
J., Chittoor, D/- 28-9-1970. 

(A) Andhra Pradesh Buildings 
Rent and Eviction) Control Act 


CP/DP/B481/72/SGK/VBB 


15 of 





[Prs. 1] T. Ramakrishnaiah v. N. Seshadri (R. Raju J.) 


ALB 
1960), S. 11 (4) — Failure to deposit rent 
due in court — Court should not pass 


orders under S. 11 (4) when sufficient cae 
for eae to Mos rent exists. 

dency of eviction pros 
iinet e Tea rd made an application 
under Section 11 (4) for possession on the 
ground tenant’s ilure deposit 
rent. The tenant contested the application 
on the ground that he was not d to 
pay the rent on the first of every oe in 


. advance. The court after deciding the dispute 


as to the date of payment straightway 
passed orders under Section 11 (4) directing 
the tenant to put the landlord in posses- 
sion. Held, that such orders should not 

ve passed without giving some time 
to the tenant to deposit rent. It cannot be 
said that there was no sufficient cause for 
failure to deposit the rent due in the: cour. 


(Para 
(B) Transfer of Property Act ora ase 
Sections 105, 116 — Time of payment of 

rent — Essential covenant of lease — 
Tenant holding over after- the expiry of 
lease — Term as to time of payment if to 
be imported in new lease. 

Time of payment of rent is one of the 
essential and necessary covenants of the 
lease without which it would be incon 
plete. By implication’ it can be imported 
into the new lease when the tenant con- 


tinues as‘ the tenant holding over. W. P. 
No. 1187 of it D/- 1969 (Andh 
Pra), Relied (Para 8) 
Cases Referred: Chronological Paras 


(1869) W. P. No. 1187 of 1967, D/- 
8-8-1969 (Andh Pra) 

G. Suryanarayanamurty, for E. Kalya- 
naram, for Petitioner; E. Manohar, for Rese 
pondent. 

ORDER:— This Civi 
tion arises out ‘of an order 
Section 11 (4) of the An 
(Buildings Lease, Rent and Eviction Con- 
trol) Act E hereinafter referred to as ‘the Ac?” 
asking the tenant to deliver possession of 
the building in question to the landlord. 
Hence this petition by the tenant. The sole 
respondent herein the landlord. Admit- 
tedly the Ba is n me poat of the 
respondent for a buildin dent. 
filed a petition before 18 fet Controller 
under the provisions of the a to evict 
the pennou on the groun 
waste to the building. vAitol default in pave 
ment of rent and putting the Paling for 
use other than- for which it was let. 
the pendency of the eviction, the respon- 
dent made an application to rae Rent Con- 
troller under Section 11 of the Act to 
direct the pen etitioner to ane him in posses- 
sion of the building on the ground that the 
petitioner failed to pay or deposit the renf 
during the pendency of the eviction pro- 

gs. It appears that on the ground 
that the respondent refused to receive the 
rent when it was tendered, the petitioner 
Sa deposits into the Gov- 


Revision’ Pett 
assed under 
Pradesh 
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ernment treasury. The petitioner contested 
the application alleging that he made the 
deposits within the time prescribed by law 


there is no written contract between the 


parties and in any case the Court has 
power to excuse the delay if really there 
was any delay. The Rent Controller by 
coming to the conclusion that the rent has 
been paid or deposited up to date and that 
for the purpose of Section 11 of. the Act 
the Court has only to see whether the rent 
. has been paid or not dismissed the appli- 
cation. On app to the Subordinate 
udge by the respondent the Subordinate 
Judge holding that in spite of opportunity 
. granted to the petitioner on the under- 
taking given by his own advocate that he 
woud eposit the rents into Court,. the 
petitioner failed to pay or deposit rent due 
as on 1-9-1970 for the month of Septem- 
ber, 1970 within 15 days from 1-9-1970 or 
till 20-9-1970, the date on which the 
learned Subordinate Judge pronounced the 
order, allowed the ap and as provided 
under Section 11 ee of the Act directed 
the petitioner to deliver possession of the 
building to the respondent. It is this order 
that is assailed in this Civil Revision Peti- 
tion. 


2, Tt appears from the judgment 
of the learned Subordinate jad e that 
when ‘the appeal was taken up tor hearing 
on 188-1970 on the representation made 


ed in the ernment treasury etc, and 
to. deposit the amounts in his Court and 
subsequently when the matter was again 
called on 14-9-1970 the petitioner offered 
to deposit only a sum of Rs. 1,750/- which 
represented the rent due upto the end -of 
August, 1970. Then it was represented 
on behalf of the respondent that the entire 
rent due by that date was Rs. 1800/- as 
rent for September also had to be paid 
by 1-9-1970, as according to the terms of 
agreement of lease every month’s rent has 
to be paid in advance on the first of every 
month, and the petitioner was bound to 
pay the remaining amount of Rs. 50/- 
also representing the rent due for the 
month of September. On the other hand 
it was contended on behalf of the peti- 
tioner that he is not bound to pay every 
month’s rent on the first of the month in 
advance and therefore what was offe 
to pay represented the entire amount due 
by the petitioner by that date. 


3. Thereupon the learned Subordi- 
nate Judge had ‘to consider the question 
whether by offering and depositing the 
amount of Rs. 1750/- on 14-9-1970. the 
petitioner has deposited al] the arrears of 
rent due by that date. The learned Sub- 
ordinate Judge after considering the mat- 
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_ tioner. holding over, 
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ter came to the conclusion that the pet- 
toner is bound to pay to the respondent 
the rent in advance on the first of - ev 
month. As provided under Section 10 y 
of the`Act a tenant is bound to pay the 
rent due by him to the landlord within 
15 days after the expiry of the time fixed 
in the agreement of the tenancy with: his 
landlord or in the absence of any such 
agreement by -the last day of the month 
next following that for which the rent is 
payable. On the ground that the peti- 
tioner failed to deposit the rent due for 
the month of September, 1970 even by 
28-9-1970 that is within fifteen days from 
1-9-1970, the learned Subordinate fudge 
passed the order in question. 


; 4, Ex. A-1 dated 1-4-1959 is the 
agreement entered Into between the peti- 
tioner and the respondent. The tenancy 
created under Ex. A-1 was only for one 
year that is, up to 31-8-1960. Thereafter 
the petitioner continued in possession of 
the building as a tenant holding over. 
Therefore the tenancy which was in exist- 
ence on the date of the eviction petition 
is that one which was created by the peti- 
as tenancy created 
under Ex. A-1 having come to an end b 
efflux of time. There is a term in Ex. A- 
that the petitioner would pay the rent on 
the first of every month in advance at the 
rate of Rs. 50/-. Therefore according to 
the agreement, Ex. A-1 the liability of the 
petitioner to pay rent was in advance on 
the of every month. It is the case 
of the respondent that- where the tenant 
holds over after the expiration of the term, 
he impliedly holds subject to all the cove- 
nants of the lease. 


5. Mr. G. Suryanarayanamurty for 
Mr. E. Kalyanaram the learn counsel 
for the petitioner placing reliance on the 
judgment dated 8-8-1969 of this Court 
rendered by Mr. Krishna Rao, J. in W. P. 
No. 1187 of 1967 (Andh Pra) has argued 
that a lease created by.the tenant holding‘ 
over does not carry all the terms of the 
old lease but only those terms which are 
essential or necessary for a transaction of 
a lease. In that case, which Mr. Krishna 
Rao, J. decided in the written lease which 
had expired there was a stipulation that 
the rent should be paid in kind at the 
time of harvest after notice to the land- 
lord. After the written lease had expired 
there was a new tenancy by holding over. 
The tenant paid the rent in cash instead 
of paying it in the shave of produce at 
the time of harvest. There was no plea 
on behalf of -the landlord that the rent 


. paid did not represent the market value 
. of the share of the produce due to him as 


rent. It was also not disputed that the 
cash rent was paid before the due date. 
Under these circumstances the controvers 
arisen was whether the tenant incum 
default as he failed to pay the rent in kind 
as stipulated in the expired written lease- 
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deed. In that connection the learned 
Judge after discussing the case law on the 
subject in some de held that: 


“Only some and not all the stipula- 
tions contained in the lease can be import- 
ed when the tenant continues as a tenant 
holding over. As regards the stipulation 
for rent, the quantum of rent which repre- 
sents the consideration for the lease is 
alone the- essential term of the bargain. 
The mode of payment, namely, whether it 
is to be in cash or kind, or for instance, 
by way of cash or by way of a cheque 
or otherwise, relates to the 
which the payment is to be 
is in the nature of a i; 
test to determine whether such sti tions 
are necessary the formation of a lease 
is to see whether in the absence of such a 
stipulation there can be a completed 
transaction of a lease. The omission of 
such a clause relating to the mode of pay- 
ment does not render the lease incomplete. 
Having regard to the definition of ~ lease, 
one of the essential terms is the provision 
for payment of a fixed amount of rent 
which represents the consideration. I am 
therefore of the opinion that on spera 
a ent to pay the stipulat rent 
kind is not necessarily imported when the 
tenant holds over after the expiry of the 
written lease,” 

6. With respect to: the learn- 
ed Judge I pes ee with the propo- 
sition of law as laid down by him. The 
question for consideration is whether a 
covenant with regard to time of payment 
of rent is one of the essential terms of a 
lease or not. J have no doubt the time 
of payment is one of the essential and 
necessary covenants of a lease and it can- 
not be said to be a special covenant. The 
mode of payment whether it is in cash or 
in kind may not be an essential covenant, 
the essential covenant being only the pay- 
ment of rent. It may be said that in what 
form the rent should be paid whether it 
is by way of cash or by way of kind may 
not be essential in the sense that it can 
be either in cash or in kind for the pur- 
pose of a lease. But in my opinion the 
rent is stipulated in a lease it must be 
known to the parties when that rent is 
liable to be paid. I think without a sti- 
pulation with regard to the time of pay- 
ment of rent the lease would be incom- 


Ex. A-1 that the rent of 
should be paid on 


ad- 
vance was an 
and therefore by implication it must be 


taken as one of the terms of the new lease. 


which was created by holding over after 
the iry of the written lease. If that 
is so learned Subordinate Judge was 
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right when he came to the conclusion that 
the petitioner failed to deposit the ren 
due on 1-9-1970 for the month of 


tember 1970 within 15 days . from 1- 
1970. 
7. But the question for considera- 


tion is whether on t account the learn- 
ed Subordinate Judge .was right when he 
straightway - passed orders directing the 
petitioner to put back the respondent in 
possession of the building. It is not a 
case where the time of-payment of rent ` 
was not in controversy nor it can be said 
that it was a matter about which there 
ue not have been any controversy. In 


parties in force. erefore the question 
as to the date of payment was in contro- 
between the parties, was s 


t the respondent in possession of the 
building It is not as k te 






any tenant fails to pay or- 
an Pci rent, the rae Set E 
order directing to andiord in pos- 
session of the baldi Phe 


‘court to decide that 

the learned Subordinate Judge ought to 

have given the petitioner some time to pa 

the rent of September, - 1970 before he 
d pass the order in question. 


<< 


8. ‘In the result the Civil Revision 
Petition is allowed and the order of the 
Iéarned. Subordinate Judge is set aside. 
No costs. As the eviction petition is 
pending since a long time, the Rent Con- 
troller (Principal District Munsif, Tiru- 
pathi) is directed to dispose of the eviction 
petition as early as possible. 

Revision petition allowed. 
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(V 59 C 54) 
GOPAL RAO EKBOTE AND A, V. 
KRISHNA RAO, JJ. 

Honea Yellalu, Petitioner v. Nagula- 

aaa chu Subbaiah, Respondent. 

Revn. Petn. No. 92 of 1970, 
D/- rere referred by Ramachandra 
Raju, J.. on 5-7-1971. 

Provincial Insolvency Act (1920), 
8s. 10 ), 25 o, (a) — Debtor poe 
must were pas of his imabi- 
lity to pay ebts — No conflict be- 
tween S. 1 to oats. 25 (1) (a), Proviso. 

It is an essential pre-requisite for deb- 
tor-petitioner to get an Forder of adjudica- 
tion aly ony ae that he is 
unable to ts. That require- 
ment of Satin us therefore has to. be 

ea om me oo Unless 
a i there are prima 
oe that a debtor- 


to` the procedure at th 
not absolve in manner ame 8 pore 
tioner from the o of proving that 


he is unable to pa er 
a ve S y is D of the Act. 
t- between Section 


iy Hey ane iso to Section 25 (1) 

a). 1916 64 and 1955 An 

T 14, Explained. aras 7, 
Chronological Paras 


Cases Referred: 
1955 Andh LT 14, Venkata Janik- 


amma v. Venkateswara Rao 5, 1T 


agannadha Rao, for Petitioner; P. y. 
Subbarao, for Respondent. 


GOPAL RAO er r The 


mdent herein an plication 
aides Sections 10 a a 18 Ñ d 20 
of the olvency alleging 


inter alia that o is a debtor fed ds in- 
debted to the persons mentioned in Sche- 
dule A. He has property aard in 
Schedule B He being unable to 

e the debts, he wanted himself to be 
noe ealed as an insolvent. 

2. The petition was resisted by 
the Ist respondent therein. His main con- 
tention was that the debts contracted 
were, bogus and the creditors were mostly 
the petitioners relatives. He asserted that 
the petitioner was in a position to pay the 
oe of the creditors. He sold some of 
ae property and therefore he had cash 


3. The learned Subordinate Judge 
after making a prover miiy held that 
the petitioner is in a position to discharge 
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the debts and as a result dismissed the 


_ the order of the trial 


dis- 
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application. 

4. Aggrieved by that order of the . 
learned Subordinate Judge, the itioner 
carried the matter in ap C. A. No. 
29 of 1968, to the ict Judge. Thə 
learned Additional Distt Judge wee 

Court mainly on 
ground that the debtor-petitioner oe 
statutory right to be adjudged an insolvent 


order to get an ie cate in 
favour. 

5. Ist dent to the etition 
therefore filed C. R. P. No. 92 of 1970 
in this C dra Ra has 
referred the case to a ee eee 
of the opinion that Venkata eae | 
voam Rao, 1955 Andh LT 14 Ra 


He thought that 


ra ge deration. 
: said decision has followed Chatrapat 


Singh Dugar v. Kharag Singh Lachmirami, 
ILR 44 Cal 585 = 1916 PC 64), a 
decision given under the previous 
cial Insolvency Act and the change bron 
about in Section ee was not noticed 
the learned Judge who decided that case. 
6. Section 10 (1) in so far as it ig 
relevant reads as under: = 
“A debtor shall not be entitled to pre- 
sent an maleng ition, unless he is 


ka, to o pay his ebts and— 
amount to five hundred 
ase or 
p . eee eles 
The proviso to ‘Section 24 (1) fa) may also 
be rea 


set that, where the debtor is 


go Coen 
not be bound to hear any furth 


ee 


Section 10 


dantly clear that a debtor 


ties an pied pre-requisite ` 
petitioner to get an order of adjudication 


to sati K ge pelt is ae 
to ebts. at ement o 
Section 10 therefore has be n y 
a Te the debtor. 
What 


all the proviso to 
(a) says is that the dance 
tioner sh be required oo mnh re) 
such proof as to satisfy fhe Court 









“{the Court is satisfied that there are prima 
facie grounds for believing that a debtor- 
petitioner, for the purpose of proving his 
inability to pay his bts, has furnished 


to hear any er evidence there- 
on. That proviso relates to the procedure 
the hey and does not absolve in any 
er the debtor-petitioner -from the ob- 
ligation of proving that he is unable to 
pay his debts as is réquired under Section 
0 a of the Act. There is essentially no 
conflict. between Section. 10. (1) and 
proviso to Section 25 (4) (a). 


9. It is no doubt:true that ILR 


-. 44 Cal 585 = (AIR 1916 PC 64) was a 


case which was decided under the old Pro- 
been 


the 

the Provincial Insolvency Act of 
And as stated above, it now requires the 
debtor-petitioner to establish that he. is 
unable to pay his debts. That apart, Sir 
Lawrence J in his speech said:— 

“Tt is to be regretted that Courts in 
India allowed themselves to be influenced 
_ by this plea instead of being guided to 
their decision by the provisions. of the Act. 
In clear and distinct. terms the. Act en- 
titles a debtor to an order of adjudication 
when_its conditions. are satisfied. This does 
not depend on the Court’s discretion but 
is a ere right; and a debtor who 
brings himself. proper’ ithin the terms 
of the Act is not to be deprived of that 
right on so treacherous a ground of deci- 
sion as an ‘abuse of the process of the 
Court’. This case illustrates the peril of 
this doctrine in India for what has been 
treated by the Courts below as such an 
abuse appears to their Lordships in ` no 
way fo merit this censure.” 

10. It would immediately be evi- 
dent that the Privy: Council also insisted 
that whatever was the provision in the old 
Act the requirement of the provision must 
be satisfied before an order of adjudication 
is passed. The Privy Council emphasized 
that once the debtor-petitioner fulfils the 
requirements of the statute, then he js en- 
titled to get himself adjudicated as insol- 
vent. Thereafter it does not depend upon 
the discretion of the Court to so adfudi- 
cate him or not. The Privy Council con- 
demned the practice which prevailed in 
India to dismiss such application in spite 
of such proof on the ground that it would 
be an abuse of the process of the Court, 
obviously because on that ground the sta- 
tute never required the petition to be 
dismissed. The said decision of the Pri 
Council therefore has still relevance wi 
the satisfaction or otherwise of the rele- 
vant provision under which the debtor- 
. petitioner makes the application and he is 
required to satisfy i requirements 
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facie proof, the Court shall not be. 
baad 


the "A 


“could not be disputed by 


ALR 


before he is adjudicated insolvent. Even 
if it has been decided under the old Act, 
it still holds good, use even under 
the new Act unless the ments of — 
Section 10 are satisfled by the debtor-peti- ` 
tioner, he cannot be adjudicated insolvent. 
That is what the Privy Council also in- 
sisted although the decision was under the 
old Act. The said decision is still good 
because on no irrelevant ground the pet- 
tion can be dismissed. And once the deb- 
posal penis satisfies all the requirements 
of Section 10, he is statutorily entitled to 
get himself adjudicated as insolvent. 
IL In 1955 Andh LT 14, Uma- 
meheswaram, J. has undoubtedly - referred 
to the said Privy Council decision. , He re- - 
marked that in spite of the warning ad- 
ministered by the Privy Council. it was. 
unfertunate that the District Munsif com- 
titted the same error which was condemn- 
ed by the Privy Council. in -strong - langu- 
age. In that case the District Munsif ‘had ` 
ismissed the application on the und 
that it was not a bona fde application 
but- was made with the ulterior motive of 
evading the maintenance of ondents l 
and 2 and the debt due to the Govern- 
ment. On a the earned District 
Judge set aside that order of the District 
Munsif and adjudicated the petitioner as 
insolvent. The Civil Revision Petition fl- 
ed against the order of the District Judge 
was dismissed by: the learned Judge. He 
rejected the contention that the application 
should have been dismissed on the ground 
that it was not a bona fide one. And it 
is only while dealing with that contention ` 
before him that he made reference to the . 
Privy Council case and relied upon it for 
that purpose. Lo 
a a We a orele real the 
s on of Umameheswaram, J. as 
deciding anything which can be said to be 
contrary to Section 10 (1) (a) of the Act- 
It is neither inconsistent with the said 
decision in that respect, nor 
to what 
the Act. 


Privy Council de 
can it be said that it goes contra 
is stated in Section 10 (1) (a) 


It does not 


That thi 

the learned Ad- 

vocates appearing for the parties. The re- 
irements under the old Act may be dif- 

erent. But the requirements of the new 

Act although different. must be satisfied as 

the petition is under the new Act. 


18. The learned District Judge ob- 
viously went wrong in understanding the 
said Privy Council decision. It nowhere 
lays down that even if the debtor-petitioner 
does not prove his inability to pay the 
debt, he would have still a right to be 
adjudicated as insolvent. The debtor-peti- 
tioner no doubt “has a statutory right but 
the question of such a right arises only 
when he satisfies all the requirements of 
Section 10 of the Act. Bereft of Section 
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10, he does not have any statutory right 
to get himself automati adjudicated 
insolvent. If the debtor-petitioner as and 
when he satisfies the requirements of Sec- 
tion 10, it is only then that he has statu- 
tory right to be adjudicated olvent and 
his petition cannot be dismissed on grounds 
which -are not referred to in Section 10 
or other provisions of the Act. The learn- 
ed District Judge 

erred in allowing the appeal. 
ever, he has not considered the 
which reall 
as to whether the debtor-petitioner is un- 
able to discharge his debts as alleged by 
him in his petition, we have no other 
alternative than to remit the case to the 


Since, how- 
question 


learned District Judge for disposal of the | 


appeal in accordance with law and in the 
light of what is stated above. 


14. We would therefore allow the 
Civil Revision Petition set aside the order 
of the learned District Judge, and remit 
the case for a fresh disposal in accord- 
ance with law. The costs o is Civi 
Revision Petition will depend upon the 
result of : 


case. 
Revision allowed. 
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(V 59 C 55) 
SAMBASIVA RAO AND 
RAMACHANDRA RAJU, YJ. 

Tamma Venkata  Pardhasaradhi, Ap- 
pellant v. Tamma Ramachandra Rao and 
others, Respondents. . 

A. A. O. No. 419 of 1968, D/- 11-11- 
1971, against order of Addl. Sub-J., Gun- 
tur, D/- 30-11-1968. 

(A) Civil P. C. (1908), O. 21, R. 90, 
Proviso 1 (Andh. Pra.) — Petition for set- 
ting aside sale — Factum of admitting and 
Court’s intention to do so should. be ga- 
thered from circumstances of each case. 

The factum of pee | a petition 
for setting aside a sale and the Court’s 
intention to do so should be gathered from 
the ces of each case. The phy- 
sical act of merely receiving the ‘papers 
and the petition. cannot be zondei as 
admitting the ition because it is only 
when the papers are scrutinised and foun 
to be correct and in accordance with law 
that they are admitted for d 
cannot be said from the mere fact of the 
appearance of the . ite party that the 
Court has admitted the petition. It is the 
Intention of the Coa e matters and 
not the appearance 
law discussed. 


Where a judgment-debtor was direct- 
ed to furnish security or make a deposit 
and the decree-holder voluntarily appeared 
and sought an opportunity of making his 
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therefore has clearly. 


arises in the appeal, that is, ' 


ecision. It . 


representation and the Court 
him and heard the arguments of 
na and aee 

il it -was rej it 
be- said that the 
the’ petition or that hearing of the objec- 


tions of the decree-holder was tantamount 


to admitting the petition. Hence the 
Court was competent to direct the judg- 
ment-debtor to ish security or make a 
deposit. ` i (Para 7) 
. (B) Civil P. C. (1908), O. 21, R. 90 
— Setting aside of sale — Application for 
— Whether it is one under R. 90 or Sec 
tion 47 — Test. (X-Ref.— S. 47). 

When a person feeling aggrieved by 
a sale impugnes it on grounds stated in 
R. 90 he is bound by the requirements 
and implications of that rule. For the pur- 
pose of finding out whether a particular 
application comes under R. 90 or S. 47 
the substance of the application must be 
considered. If the substance is that there 
were irregularities or illegalities in publish- 
ing or conducting. the sale then the spoll 
cation must be treated as one under Rule 
80. If on the other hand the grounds 
alleged are either anterior: or subsequent 
to the publishing or oiie the salo 
it is outside the perview of R. 90 and will 
come within S. 47. AIR 1952 Mad 877 
and AIR 1957 Andh Pra 185 (FB), Fol- 
lowed. (Paras 8, 9) 
The allegations that there was no pro- 
per proclamation and publication of the 
sale, that the auction purchaser had mano- 
euvred the sale in his favour in colusion 
with the decree-holders and that the pro- 
perty was undervalued are concerned only 
with the legalities and irregularities in 
publishing and conducting the sale. - 

f : (Paras 8, 9) 

(C) Interpretation of Statutes — Ge 
neral and special provision — It is the 
specifie provision that should be invoked 
and applied and not the general one. 


, (Para 8) 

(D) Civil P. C. (1908), O. 21. R. 9%% 
Proviso 1 (Andh, Pra.) — Application for 
setting aside sale — Order for security or 
deposit is discretionary with the Court. 

It is not obligatory on the part of the 
Court to direct an applicant applying for 
setting aside a sale to ish security or 
make a deposit. The word used in the 
Proviso is “may” and not “shal”. More- 
over it.is conceivable that In some cases, 
like a mortgage decree, furnishing of secu- 
tity or- making.a deposit might be found 
to be unnecessary. Therefore discretion, is 
given to the Court whether or not to re- 
quire security or deposit. (Para 10) . 
_ (Œ) Civil P. C. (1908), O. 41, R. 33 — 
Appeal against fin order — Appellate 

interlocutory 


` Court’s power to’ correct 


orders. 
The 


appellate Court while disposin: 
of an a -against a final order has 
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power to correct the interlocuto orders. 

"tara 11) 

Thus the appellate Court while dis- 

osing of an appeal directed against a 

al ‘order rejecting an application to set 

aside a sale can correct an earlier order 
directing the applicant to furnish securi 
lca trae there is no app 

that order. AIR 1980 SC and 

(1960) 2 Andh WR 480, Followed. 


ara 
Ciil P. 908} O. 21, R. 
Sede aih. Sr — Application te 


(Para 12) 
erred : Ciroonioricn Paras 
org Misc. 


179 
121 of 1969, Apea o 
dh Pra 


19-11. 1970 
aI 1969 Mad 824 = (1968) 2 Mad 


LJ 266, Saradambal v. A. M. P. 
chalam 


Cases 
Cand 1 


Aruna B 
AIR 1961 Mad 75 = (1961) 1 Mad 
LJ 207, Sarofinl ‘Ammal v. Egnore 

Benefit Society B 
AIR 1960 SC = (1960) 3 SCR 

590, Satya y. Dacorfin Debi If 
ie An WR 480 = 1960 

An ey Satyanarayana v 1 


Ramam 
AIR 1957 adh Pra 185 = (1957) I 
ee WR a i), Selene: 


yan Henne g 
am 1955 A Mad Te = lesia 
Mad 49, Vaidyanatha v. Indian 
Bank Ltd. 
AIR 1952 Cal 291 = 55 Cal WN 


196, Manmatha Nath v. a aos 
Am p2 Mad 377 = 65 LW. 
seonepes Ayyar v. aa ial ’ 

rey 8 
AIR 1942 Mad 509 = (1942) 1 Mad 

LJ 403, Venkatalingamma v. Nara- 

- simha 6 
AYR 1941 Mad 28 = (1940) 2 Mad 
LJ 972 (FB), Ramanjaneyulu v. 
. . Ramayya 
‘ATR 1941 Mad 652 = (1941) 2 Mad 
iw 109, Chidambaram Pandaram 
. Lakshminarayana Chettiar 8 
Join aue for Pap lagen M/s. 
geese Sitaramaiah 
or ae nes Me 8 aad to “3 and Ha 

Chandra Sekhara Rao (for No. 16), for 
screen ie 

AMBASIVA RAO, J.:— The appeal- 
lant filed before the lower a petition 
under Order 21, Rule 90, C. P. C. and 

” Section 47, G. P. C. for setting aside a 
sale. The husband of the fourth respon- 
dent and father of ondents 5 to 15 


obtained a decree on the foot of a 
gage in O. S S. No. 82 of, 1964 on the file 


Si the ` Subordinate Judge's Court, Guntur. 
The father of the a is judgment- 


to him the 


mort- - 


A.L R. 

t is judgment- 
is judgment- 
The father and brother are 


debtor No. 1. The a 
debtor No. 2 and his brother 


debtor No. 8. 
hi an fae 2 in cal appeal. Thera 
the moran perty on 
17-7-1968. Alleging 5 tho eal sale was 
vitiated by several legalities and irregula- - 
rites like absence of notice, fraud, otea 
and that the sale caused substantial loss 
ape filed the petition for 
eed Te sale. 


oaia a 148- 


f 19687 The t Courts ofice took an ae 


tion that neither security was furnished n 
the decretal amount was deposited aid 
A A et the office note the Court direct- 
e appellant on 22-8-1968 to fumish 
security or deposit the: amount within 
seven days. This was obviously done with- 
out ont Eving notice to the appellant and 
cane ee upon him to show cause why he 
should not be directed to furnish: security 
or make a deposit. The appellant repre- 
sented the petition on 29-8-1968 : 
that it was an application not saly inder 
Order 21, Rule 90 D but ao under E 
C.P.C. that in any case the security or de- 
posit under Rule 90 is only discretionary 
and neither furnishing security. nor making 
; and that AS 
of the objection might sent to the res- 
pondent. This view of the a t was 
not accepted by the Court. en the 
ieas t came up before the Court on 12-9- 
968 the decree-holder’s counsel appeared 
without Pate aa 


oppor, oF his 
representation the Lea was 
num Thereupon the ition was 
poral to to 20th of Sentenber, 988. The 
ecree-holders appeared through a _ counsel 
and the petition was adjourned to 11-10- 
1968 for objections if any. On tat day 
certain objections were. filed on behalf of 
the decree-h holdi The peon s was still 


a deposit was n 


own a 
end eae an 


-unnumbered and ar ents h 

thereon on` gud and 28th of Ne November, 
1968 and ultimately the Court rejected the 
umnumb petition on 30th of Novem- 


ber, 1968. The present appeal F directed 
e the said order of i ` 

Two prin 
to haa been raised 


pondents and their objections it was tanta- 
mount that the court had taken cogniz- 
ance of the petition and registered it and 
; aa o i done Do rour Pad ao mow 
urisdicton to sabe as e ellant either 
to furnish securi to make a deposit 
a Order 21, de 90, C. P. C. Second- 

the petition. filed for sting aside the 
wie not so. much under Order 21 aus 90 

but was one under Section 47 which does 
not require any security or deposit. In 
the light of the aforesaid two objections 
it was argued that the insistence on fur- 
nishing security 


or making a was 


97a 


ot . These contentions, as we 
ave said, did not find favour at the hands 
E the lower They have been re- 

us by the the learned counsel 
xw the sppelant He bes in addition, 
rgued that the direction of the Court 
ated 22nd of August, 1968 to the appel- 
mt either to furnish security or to deposit 
ney within seven days without notice 
) the appellant is contrary to law. It has 
lso been submitted that since this is a 
iortgage decree no further security is, 
1 fact, necessary in this case. 


4. We will first take up for consi- 
eration the can that once the Court 
as heard the advocates of the respondents 
nd their ee it was tantamount 
nat the petition for setting aside the sale 
7as re ed and taken judicial cogniz- 
nee of and that the Court had lost the 
ower to call u en the appellant to furnish 
security or a deposit, This argu- 
sent is sought to bs ounded on the lan- 

of the first iso to Rule 90 of 
Andhra Pradesh 


by 

nd. Mear Sub-rule (1), wae is Ta 
ion, enables certain persons apply 
ne Court to set aside sale on the ground 
f material irregularity or fraud in pub- 

g or conducting it. The proviso 
hereto, which is common to all the Sus 
owever, lays down that no sale shall be 
et aside on the ities of irre 
raud, unless the 
pplicant has nisin stantial in 


reason of such 

e amendment of jrogelar 
fadras has inserted two provisos between 
ub-rule fi and the proviso. They read 


s follows:— 


“Provided that the Court -may, after 
im, belo to the applicant, upon 
efore admitting the application, 
ither to furnish security to the satisfaction 
£ the Court for an amount equal to that 
nentioned in the sale warrant or to that 
by the sale, whichever is less or 

p deposit such amount in court, 


epos 
hall be liable to be 
mly to ue extent of 
ale of the 
ale.” 


poe 
e deficit on a re- 
property already brought to 


B. The newly inserted = 
s material in this ee at Pose 


xæ what is 
Whether aes e 
udicial act or an tive act is not 
naterial for the oses of the pret 
liscussion. Whee is important is Cae 


$ admittin plication”. It is oe 
loubtedly the vet oF the Court van a 
nerely caused by the appearance of 


w fling of objections -on their be Tn 
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order to find out whether an lication 
i or not, the decision and inten- 
ton of the Court should be found out. 


e only criterion. in such. determination 

is ie intention of a Court to receive the 
application on file for the purpose of ad- 
ene ont it. The physical act of mere- 

the papers and the application 
stretch of imagination be 
admitting - the application. 
For, the Court’s office generally receives 
all papers filed into it, T hethen. tenable or 
untenable and whether in accordance with 
law or not. It is pats when the papers 
are scrutinised and found to be correct 
aad da accordance with law, then they are 
ead for decision. 


In some cases it may happen that the 
opposi party may have scented about the 
g of the papers into Court and a 

before the Court and object to the 
of the papers even without any notice fron 
the Court. Generally speaking the issu- 
ance of notice by the Court on an appli- 
cation or suit is an indication that the 
Court has-received such application or suit 
for adjudication. In wee 
a notice 
the intention of 
Ppplieanipa or suit. T cannot be Said 
e mere fact of the appearance of the 
site side that the Court has admitted 
the application or suit. As we have said 
it is the intention of the Court that mat- 


cannot by a any 


ters and not the a ce of parties. 
It is patent that whe an application or 
sult has been adinittad or nor has to. be 


gathered from the circumstances of 
case. 


6. Decided cases also support the 
same view. Panduranga Rao, Be a 
dambaram Pandaram v.  Lakshn 
Chettiar, oe 1941 Mad 652 abenia, ‘hat 
usually and rightly the issue of a notice 
to the other side is regarded as a step 
showing that the petition has been admit- 
ted. The learned Judge also ompa 
upon finding out intention of th 
Court to ascertain whether a petition has 
been admitted or not. Once notice is issu- 
ed and the other side was actually heard, 
the learned Judge held, it was tantamount 
to admitting tition. The decision of 
ee oe and bend Ih in Venkatalingam 

ge Mad 509 is more 
Sy Mn grat 
s e an 

r a bead, Wo eating Gay od 
ty ithout passing any orders 
sei hice oae the ad cy of the security 
the necessity for fur- 
a any security, the Court issued 


the 


inadequate 
and thereupon it dismissed t the application 
without considering it on iis merits. 
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The learned Judges held that the 
Court by giving notice did not intend to 
deprive itself of the power of deciding 
whether the security to be eventually 
furnished by the applicant was adequate 
or not. This decision affo an illustra- 
tion that even issuance of notice to the 
other side does not clinch the matter and 
it was the circumstances of the matter as 
a whole and the intention of the Court 
that are important. In Vaidyanatha v. 
Indian Bank Ltd, AIR 1955 Mad 486, 
Balakrishna Ayyar, J., speaking for the 
Court observed that whether a petition has 
been admitted or not would depend upon 
the circumstances of each case. Stating 
the processes through which an application 
filed into Court passes, the learn Judge 
observed that when notice is ordered to 
go, it normally means that the Court has 
applied its mind to the petition and decid- 
ed to hear the petitioner and the opposite 
side. Normally, that would cogent evi- 
dence that the petition has been admitted. 
But there may ae cases where notwith- 
standi the fact that notice has been 
ordered to issue, it is clear that such a 
result was not intended. 


This is clear enunciation of the law. 
The case in Sarofini al v. Egnore 
Benefit Society, 1961 Mad 75 offers 
an analogous illustration to the um- 
stances of the present case. When the 
applicant was ordered to furnish security, 
the decree-holder voluntarily took 
and desired to file counter-statement. 
permission was accordingly granted by the 
Court. This circumstance, as observed by 
Ananthanarayana, J. (as he then was) was 
not tantamount to admitting the applica- 
tion and did not absolve 
front the duty of furnishing. securi in 
_accordance with the Court’s order. ail, 
J. in Saradambal v. A. M. P. Arunachalam, 
AIR 1969 Mad 824 following the decision 
in ATR 1942 Mad 509 (which we have 
already referred to) expressed the same 
view. It is, therefore, undoubted that the 
factum of admitting the petition and the 
Court’s intention to do so should be gather- 
ed m the circumstances of each case. 


7. Now what are the circum- 
stances of the present case. To briefly re- 
call them, when the appelant had filed 
his application, the Court directed him, 
acting on the office note, to ish ge- 
curity or deposit the amount within seven 
days. On 29th of August, 1968 the ap- 
pellant represented the petition saying that 
security or deposit was not necessary. 
When the matter came up before the court 
on 12-9-1968, the decree-holder’s counsel 
appeared of his own accord without 
Courts notice and sought an opportunity 
of making his representation on the un- 
numbered petition. According to his re- 
quest, the Court gave him time obviously 
for the purpose of finding out whether the 
application should be num- 


the applicant . 


bered without any security or deposit. Both 
parties addressed their arguments on thi 
aspect of the matter on 26th and 28th 
November, 1968 and the Court was per- 
suaded to ans the arguments of the de- 
cree-holder. Then it rejected e un- 
numbered petition. The significant fact is 
that till the end the application was un- 
numbered. The decree holders counsel 
appeared on his own initiative without be- 
ing invited by the Court. Further, his re- 
resentation was essentially in regard to 
e need for security or deposit. From 
these circumstances, it is impossible to 
aia any intention of the Court to admit 
e application. It is manifest that it was 
only considering throughout these proceed- 
ings whether it shoul eant the request 
of the judgment-debtor and admit the peti- 
tion without security or deposit. It can- 
not, therefore, be said in the present case 
that the Court had admitted the application 
or that the hearing of the objections of the 
respondents’ counsel was tantamount to 
suc admission. The objection of the 
judgment-debtor therefore fails. > 


8. It was next argued for the 
Jon pnen seh that the application was 
y under Section 47, C. P. C., which 
does not require any security or deposit, 
It was contended before the Lower Court 


and the same contention has been eated 
before us that the matter would “directly 


No. 28/1987 in which the execution is be- 
ing taken was filed on 20th of December, 
1966 within two years from the date of 
the final decree. That was found by the 
lower Court and the learned Counsel is 
not able to show that it is wrong. It is 
thus patent that there is no irre ty in 
starting the execution proceedings as such. 
In fact the sale set aside etition rests 
mainly on the alleged illegalities and ir 
regularities in the sale. It was alleged that 
there was no proper proclamation of the 
sale as per the rules; that there was no 
publication of the sale; and the 16th res- 
ondent had manoeuvred the sale in his 
avour in collusion with respondents 4 to 
15; and that the property was valued for 
a lesser amount, 


All these tions concern only with 
the illegalities and irregularities in publish- 
ing and conducting the sale. Thus the ap- 
plication comes directly within the sco 
of Rule 90 of the Order XXI, C. P. C. It 
is true that all questions between the par- 
ties to the suit relating to the execution, 
discharge or satisfaction of the decree are 

eneraliy čovered by Section 47, C. P. C. 
ut that is only 


a general provision. How- 
ever, the code ifi i 


es a 


ALR 


s 








1872 


md lays out a definite procedure for set- 
ing aside sales of immoveable properties 
m grounds of irregularity or fraud in pub- 
ishing or conducting them. When there 
s a specific provision in the law, it is 
hat provision that should be invoked and 
ipplied and not the general provision. This 
e is well establishe In fact the appel- 
ant himself invok Order 
Rule 90, C. P. C., also as the provision 
mder which he was making his application. 
The circumstances of his case are clearly 
bie me ambit of Rule Ta ane it is, 
erefore, logi to test i app ication 


from the ective of the ific provi- - 
sion of Rule 90 and not from that of the 


eneral provision of Section 47, C. P. C. 
Smee Rules 89 and 90 of Order P 
0: P. C., would be rendered nugatory an 
otiose. That could never be the intention 
of the makers of the code. 


9. When a person, feeling aggriev- 

ad by a sale impugns it on grounds stat- 
ad in Rule 90, he is bound by the require- 
nents and implications of that Rule. For 
the purpose of finding out whether a parti- 
sular application comes under Rule 90 or 
Section 47, C. P. C., the substance of the 
application must be considered. And if 
at substance is that there were irregulari- 
ties or illegalities in publishing or conduct- 
ing the sale, then the application must be 
treated as one under Rule 90. If, on the 
other hand, the grounds alleged are either 
anterior or subsequent to the publishing or 
conducting the sale, it is outside th 
view of Rule 80 and will come within the 
ambit of Section 47, C. P. C. This dis- 
i between two ons hag 


Court in 


requirements. 


10. All the same, we find greaf 
force in the contention of the learned coun- 
sel for the judgment-debtor that the lower 
court acted quite contrary to law in requir- 
ing the judgment-debtor to furnish security 
or make a deposit and that too without 
notice to him. The Court below, after 
coming to the conclusion that the petition 
is governed Order XXI, Rule 90, 
C. P. C., thought that elther security or de- 

precedent before a 
petition thereunder is numbered. This 


proviso merely enables _ the Court to call 
upon the applicant before admittin 
application, either to furnish ty or 


JJ.,. dated 19-11-1970 in 
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to make a deposit. Had the legislature 
intended that such security or deposit is a 
condition precedent, it would have used 
necessary language to bring out that mean- 
ing. Had it been its intention to do so, 
it would have used the word “shall” and 
not “may”. The language of the proviso 
does not at all support the contention that|- 
it was obligatory on the part of the Court 
to direct the applicant to furnish security 
or make a deposit. 


Further, if security ity or deposit were a 
condition . edent e frome of the 
Code would not have left it to the Court 
require them. On the other hand, they 
would have shown them as a condition pre- 
cedent for making an application by an 
oe person. Moreover, it is conceiv- 
able that in some cases, like a mortgage 
decree, where furnishing of security or 
making a deposit might be found to be 
unnecessary. Therefore discretion is given 
to the Court whether or not to require 
security or deposit. We have no hesita- 


tion, theref that the lower Court is 
wrong in thinking that security or deposit 
is a condition precedent for an ape 
under Order Rule 90, C. P. G. The 


learned counsel for the decree-holder has, 
however, referred to an unreported deci- 
sion of Krishna Rao and Madhava Reddy, 
Civil Misc. A 

Nos. 179 and 121 of 1969 (An 

ort this view 
ecision of the 


), in an endeavour to su 
of the lower Court. The 


pornon to the sale that was seed: 
e learned judges held that since. the 


order directing security was dismissed and 
hecame final, th ivi 





this matter. 


11. Then the main grievance of 
the judgment-debtor remains that the order 
directing the judgment-debtor to furnish 
security has been made without notice. 
But the learned counsel for the decree- 
holder has raised an objection to this con- 
tention showing that there was no appeal 
against the order directing the judgment- 
debtor to furnish security or make a de- 
posit, and that the present appeal is direct- 
ed only ant rejecting his sale set aside 
petition. It has been argued that in this 
appeal the order ubraact | security or de- 
posit cannot be interf with. But this 
objection ignores the power of the appel- 
late Court, while disposing of an appeal 
against a final order, to correct the inter- 
locutory orders. ‘The application of the 

dgment-debtor has been rejected by the 
paci Court on the ground that the judg- 
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ment-debtor had not deposited the amount 
or ed security as ordered by the 
Court. This Court has ample power . 
correct the earlier order while pes A 
the present appeal directed against Eol 
order on the petition rejecting 

wer of the appellate Court is well este- 
lished and is not in doubt. (Vide T 
dhyan v. Deorajia Debi, AIR 1960 


941 and Satyanarayana V, 
(1960) 2 Andh WR 430). 
12. The fact Yemains that the 


lower Court: had directed the judgment- 
debtor to furnish security or e a de- 
posit without giving him any notice or 
ording an opportunity to show cause 
jagainst it. A direction to fornish E 
or make a Sapo is prejudicial to 
apart from 


ciples ustice; 
ee rales of i require that such 


an order caunas rejudice to a on can- 
not be out hearing Even 
before . apenas of NS shee Pr Pradesh 


rule that before such a direction was given, 
notice should issue to the cece affect- 
ed person. (Vide epee Ram- 
ayya, peraTR 1941 Mad 28 But now 
the Andhra Pradesh and Ma . amend- 
ment places the position beyond any doubt 
‘whatever. In specific terms, it provides 
that the Court may call upon the applicant 
to furnish security or make a deposit “after 
giving notice to the applicant”. Thus 
giving notice to the applicant been 
made compulsory before a direction to fur- 
nish security or make a - i ee els 
Moreover such notice is also ii 
the. interests of justice. "Yor, instance, if es 


Court and satisfy it that no security or 
deposit is necessary. i 


Therefore giving notice to the concer 
ed person Bact eee Ae te so 
a or e a deposit ven is a 
mandatory requirement. Adni in this 
case the Court did not afford such an op- 


ortunity to the ju eent deve and in 
g to do so fail e the re- 
ements of the Rule. Its order should, 
p be set asido which we have nọ 


hesitation to do. 


18. Before parting with the cass 
another contention put forward on behalf 
of the decree-holder must be taken notice 
of. It has been said that since the Off- 
cial Receiver has taken possession of the 
properties, the appellant had no locus 
standi to file the application. Reference in 
this behalf was made to Manmatha Nath 
v. Jiaul Huq, ATR 1952 Cal 991. 
fact remains the appellant is not the 
insolvent and his share of the properties 
has vested in the Official Receiver appoint- 
purpose of management. By the sale the 
ed for the estate of his father only for the 
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ALR 
ellant is obviously affected and is yey 
each aires ed in im g the same. 
said, therefore, that he has nd 
standi to ae the petition. 
14, The learned counsel for ths 
judgment- dator a submitted that in this 
particular case no security or deposit 


cannot be 
locus 


would be necéssary because it is a mort- ` 


gage decree. It is for the Court below 
to satisfy itself whether ay ae or deposit 
is necessary, because it cannot be said that 
in all mort ne lh no iani or de- 
posit need hn Í property 
upon the value GE aea the m ortyagod 
and other circumstances of the ihe 
Court will have to consider all oo 
cumstances of ai case including the value 
af the security that is av ©. c 
15. In the result, the decision off 
the lower Court rejecting the petition of 
the petitioner is set aside and the matter 
is remitted back to the lower Court which 
(directed?) 


security or make a 
Andhra Pradesh an 


The ap- 
of the ara 


Caso remanded, 


and 
pa will have his costs 
m the Anii 





AIR 1972 ANDHRA PRADESH 228 
(V 59 C 56) 
pora RAO, $ 


Challa Seetaraman’ 
Heat Yasam Gummallu others, Respon- 
rit Petn. No. 125 of 1970, D/- 5- 
8.1971. 


(A) Andhra Tenine Act ( 8 of 1956), 
Sorna 13 — Notfication abo ishio estate 
on 


aras 9, 12) 

esh (Andhra Area) 

Estates (Abolition and Conversion into 

Ryotwari) ae (26 of 10), S. 56 (1) — 
Provision is not retrospective. (Para 

(A+B) Jurisdiction of the Revenue 


to entertain eviction petition filed 
under Section 18 of the Tenancy Act does 


not get divested by subsequent notification . 


under the Estates Abolition Act abolishing 
estate. The principle laid down by the 


Full Bench in AIR 1970 Andh Pra 1 (FB), 


com a not Fai civil courts but also other 


Revenue Tribunal AIR 
Hne Andh en 1 (FB), Followed. 


Secondly Section 18 
Tenancy Act, does not 


LO/BP/G352/71/DVT. 


(Paras 9, 10, 12). 


of the Andhra 





exclude the lands 


janeyulw Petitioner i 


jurisdiction of Berea Tribu- - 
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ion Prceetia gs under Section 18 of the 
Act depends. upon the tions made in 
he petition not upon’ those which may 
iltimately be found true. re, mere- 
y because the tenant chooses to raise cer- 
‘am issues which, if found true would oust 
the jurisdiction of the Tahsildar or affect 
the maintainability of the petition, it does 
not an end to the eoio of the 
Tahsildar to determine whether the allega- 
Hons made in the petition are correct. 
(1964) 1 Andh WR $07, Followed, . 
(Para 14) 
Cases Referred: Chronological Paras 
AIR 1970 Andh Pra 1 = ILR (1969) 
Andh Pra 942 (FB),-P. Neelakan 
swararaju v. J.: Man a ; 8, 8 
(1964) 1 Andh WR , Gabriel v. 
Ramaiah 


(1962) L. P. A. No. 6 of 1961, D/- 
63-1962 {(Andh Pra), State o 
Pradesh v. C. Lakshmi 
Ramakrishna Durgamba 
Seal A. S. No. 202 of 1956 (Andh $ 


A. V. Krishna Rao and T. Seshagiri 


Rao, for Petitioner; P. P. Surya Rao, (for 
No. 3 and 2nd Govt. Pleader, (for Nos. 2 
and 3), for Respondents. 

ORDER:— This writ petition has been 
brought for posing the order dated 28- 
11-1969 of the Revenue Divisional Officer, 
passed in A. T. A. No. 8/69 pore the 
order of the Tahsildar, Repalle dated 7th 
March, 1969 in A. T. P. No. 2/68. 


cents in Parisipadu Agraharam, which is an 
inam estate. The land is claimed to be 
the private land of the inamdar. The peti- 
tioner and his predecessors have been as- 
sertng and acting on the footing that they 
were the absolute owners of the land. They 
were either cultivating the land by them- 
selves or leasing them under short term 
leases to tenants. Likewise, for the year 
1956-57 the land was given to the respon- 
dent.on an oral lease for one year at the 
rate of 14% bags of paddy per acre. The 
respondent agreed to vacate the land on 
81-8-1957. Having taken the lease, the 
respondent filed the petition under the pro- 
visions of the Andhra Tenancy Act, 1956 
in A. T. P. No. 817/56 for fixation of fair 
rent before the Tahsildar, Repalle. The 
respondent was however unsuccessful and 
there was no a against the order of 
the Tahsildar nissing it. The respon- 
dent paid only 52 bags of paddy and de- 
faulted to pay the ance of 30 bags of 
paddy. On the -ground of his default, the 
petitioner filed A. T. P. No. . 157/57 for 
eviction of the respondent under Sec. 13 of 
the Andhra Tenancy Act before the Tah- 


5 7. 


sildar, Repalle. This petition and some 
other eviction petitions filed against the 
reopondent and other tenants of other land- 

ders on similar unds went on for a 


ho 
long time and A. E P. No. 157/57 came . 


ch 
remanded back to the Tahsildar for fresh 
oa In the meanwhile, the petitioner 
had taken ession of the land and the 
Revenue onal Offcer directed _ that 
his possession should not be disturbed. In 
the meanwhile, the pe filed a peti- 
tion under Section 15 of the Abolition Act 
for a ryotwari patta before the Assistant 
Settlement Officer, Eluru. The respondent 
and some others also filed similar petitions 
under Section IL of the said Act. The 
Assistant Settlement Officer rejected the 
petitioners petition and allowed the pet- 


others and- 


tions of the i genie and 
directed t of ryotwarl pattas in their 
favour. o petitioner carried the matter 


` in appeal T. A. S. No. 9/67 before the 


Estates Abolition Tribunal, Guntur. 


3. The respondent preferred an 
ippeal to the Revenue Divisional Officer, 
enali in A. T. A. 8/69 against the order 
of the Tahsildar, Repalle, dated 7-3-1969 
age his application, A. T. P. 
No. 2/68 for rejecting the eviction peti- 
tion on the ground t the estate had 
been notified and taken over. The Revenue 
Divisional Officer, allowed the appeal and 
held that the Tahsildar had no jurisdiction 
to entertain and proceed with the petition 
for eviction after the estate was notifi 
This is the order that is challenged in the 
present writ petition. To _ complete the 
narration of facts it may be stated here 
that the Estates Abolition Tribunal allow- 
ed T. A. S. No. 


tant Settlement Officer 


Neelakanteswararaju v. J. Mangamma, AIR 
1970 Andh Pra 1 any i 
matters were pending in the Civil Court, 
wherein the question whether the lands are 
ivate lands or not was in issue, the Tri- 
unal observed that the parties have to 
await the decision of the Civil Court before 
they can approach the Assistant Settlement 
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Officer, that the petitions filed by both the 

arties for patta were premature; and that 
fhe only course open to the Assistant Settle- 
ment Officer was to retain the petition, so 
that whoever succeeded in the Civil Court 
as regards the question whether the lands 
are private lands of the petitioner or whe- 
ther the respondents have got occupancy 
rights may apply to the Assistant Settle- 
ment Officer on the strength of the deci- 
sion given by the Civil Court. 


4, At this juncture, reference may 
be made to another set of litigation that 


has been going.on between the petitioner’ 


and the respondent. ‘The petitioner filed 
O. S. No. 296/57 in the District Munsif’s 
Court R e for recovery of rent. It was 
decreed, but the respondent’s appeal was 
allowed and the matter was remanded to 
the Trial Court. Aggrieved by the order 
of remand, the petitioner brought C. R. P. 
No. 186 of 1970 to this Court, which ‘is 
still pending: 

5. The respondent in his counter- 
affidavit contended that Parisipadu Agra- 
haram is an inam estate within the mean- 
ing of the Estates Abolition Act, which 
was notified and taken over by the Govern- 
ment under the Abolition Act. The agra- 
haramdar filed O. S. No. 128/52 in the 
Subordinate Judges Court, Tenali for a de- 
claration that the A isnot an estate 
under the Estates Land Act, and to declare 
the Government notification as ultra vires 
and void. The Subordinate Judge decreed 
the suit. The Government carried the 
matter in appeal to the High Court of 
Andhra Pradesh in A. S. No. 202 of 1956 
(Andh Pra), which confirmed the Trial 
Court’s Judgment. In L. P. A. No. 6 of 
1961 preferred by the Government, a Divi- 
sion Bench of this Court reversed the de- 
cision and declared the Agraharam to be 
an estate under the Estates Land Act. That 
decision is dated 6th March, 1962 After 
this Judgment, the Government notified 
the village. Ist respondent and his father 
bave been in cultivation and possession of 
the lands for decades. e Assistant 
‘Settlement Officer, granted a patta on 18- 
5-1967. Once the Estate had been notified 
stood extinguished and therefore the evic- 
ton proceedings brought by the petitioner 
hod not be entertained by the Tribunals. 
The decision of the Divisional 
Officer is correct. 


6. The crucial «contention that 
arises and falls for determination is whe- 
. ther in the circumstances of the case, the 
Tahsildar had jurisdiction under the Andhra 
Tenancy Act to entertain and dispose of 
the application filed under the Tenancy Act 
for eviction. In order to adjudicate upon 
this contention, it is necessary to note two 
or three material dates. 


7. A Division Bench of this Court 
held in L. P. A. No. 6 of 1981 by its de- 
cision, dated 8-8-1962 (Andh Pra), that 


Revenue 


A. LR. 


Parisipadu Agraharam was an inam estate, 
Thereupon, the Government notified and 
abolished the inam estate by its notification 
dated 28-2-1963. The lease by the peti- 
tioner in favour of the respondent was in 
year 1956. On the allegation that the res- 
pondent has committed default, the peti- 
tioner brought the eviction petition in the 
vear 1957, itself that is A. T. P. 157/57. 
Even earlier than this, the respondent filed 
in the year 1956 A. T. P. 317/56 for fix- 
ation of fair rent under Section 6 of the 
Andhra Tenancy Act. This would clearly 
show that at that time, the mdent was 
prepared to abide by the provisions of the 
Andhra Tay Act and obtain remedies, 
therein. The decision that the village was 
an estate and the notification abolishing 
the estate came much later in the year 
1962-63. It is thus very clear that the 
eviction proceedings, out of which the pre- 
sent writ petition ` arises, commenced long 
before the estate was notified and abolish- 
ed. It is in the light of these crucial facts 
that the question will have to be decided. 


8. The learned counsel for the 
titioner strongly relies upon the recent 
I! Bench decision of this Court in AIR 
1970 Andh Pral(FB). The question, refer- 
red to the Full Bench was. whether Sec- 
tion 56 of the Estates Abolition Act applies 
to a_case where the dispute contemplated 
by that section arose before the notifica- 
tion. Answering this question, the Full 
Bench held that the provisions of Sec. 56 
1) are not cheese e in operation in 
ivesting the jurisdiction of the Civil Courts 
in matters arising before the date when the 
section came into operation and accord- 
ingly, where a dispute is not pending on 
the date when. the estate is notified before 
a Civil Court vested with the jurisdiction 
E decide ge determine oe ria refer- 
T o in t section, that dispute if it 
falls for adjudication on or after that date 
can only be decided by the Settlement OM- 
cer but where the dispute was already be- 
fore a Civil Court, Civil Courts alone have 

isdiction to decide that dispute. The 
ull Bench further held that the jurisdic- 
tion once vested cannot be divested unless 
the legislature has expressly or by neces- 
sary intendment directed otherwise. The 


e. avers unless the logis- 
expressly or necessary intend- 
ment directed aR i j 

9. Applying these les to th 
facts of the Bene case, A ages S that 
since the eviction petition had been filed 
long before the estate was notified ‘and| ` 
taken over, the authority ‘before whom 


1972 . C. Seetaramanjaneyulu v. Y. Gummallu (Sambasiva Rao J.) [Prs. 9-10] A. P. 281 


eviction petition was filed will continue to 
have jurisdiction to entertain it, because the 
jurisdiction once vested cannot be divested. 
P is ne aon that the ia wi 
ressly or by necessary intendment 
directed that the jurisdiction vested in these 
Tribunals would be divested once an estate 
B taken oye It a to Lad ee 
even the ondent sought the pro- 
tection of the Andus Tenancy Act by fil- 
ing the petition for fixation of fair rent. 
It is thus clear that both the En 
thought that they were governed by the 
Andhra Tenancy Act and the tenancy agree- 
ment which was entered into. That was 
why, subsequently, the petitions for fair 
rent and eviction were filed. In view of 
the decision of the Full Bench,. the subse- 
quent notification under the Estates Aboli- 
tion Act cannot divest the furisdiction of 
the Tahsildar and the Revenue Divisional 
Officer, constituted as tribunals under the 
Andhra Tenancy Act, to dispose of the 
eviction petition. 

10. The next question is whether 
the principle laid down by the Full Bench 
covers only the Civil Court or whether it 
extends to the other Tribunals as well. 
From the answer given by the Full Bench, 
it is obvious to my mind that it can 
extended even to the other tribunals, Jagan- 
mohan Reddy, C. J. in the Full Bench case 
observed: — 


“It is a' matter for consideration there- 
fore whether disputes which were pending 
before a Civil Court prior to the notifica- 
tion, and for the matter, before a Collec- 
tor are disputed which could be said to 
arise after the estate is notified within the 
pene of Section 56 (1) of the Abolition 

ct.” 

Therefore, the Full Bench was referring 
not only to the matters pending before the 
Civil Court but also to matters pending be- 
fore other authorities like the Collector, 
over disputes raised before them prior to 
the Abolition Act. Once again in para- 
graph 10 it was observed:— 

“The object of Section 56 as we have 
said earlier, is to prescribe an authority to 
settle a dispute of the kind referred to 
therein and a dispute that is not already 
seized by some authority cannot be said to 
‘arise’, and will arise only when steps 
are taken for having it adjudicated. In 
that sense, though a dispute may arise 
earlier, in fact it arises only when one 
person avers before a competent tribunal 
and the other denies it.” ; 


Thus the Full Bench was expressing the 
view that if a dispute was raised even 

fore a Tribunal, it must be deemed that 
the dispute had been admitted before the 
competent authority, so that the jurisdic- 
tion to decide the dispute by the Tribunal 
was not taken away the subsequent 
notification of the estate. Again, the learn- 
ed Chief Justice observed, rejecting 


eunea w u mers is a D de- 
cision by e Civi urt, of a di 
which is before A the que 
is still said to arise on the date when the 
estate is notified. 


“It cannot, therefore, be said thar 
while disputes pending before the other 
authorities are not disputes within the 
meaning of Section 56 (1) disputes pendin 

ore the Civil Courts are disputes whi 
are factually present on the date when the 
estate is notified.” 


It is thus clear that the Full Bench has 
opined that disputes raised before the other 
tribunals also are of the same nature as 
those raised in the Civil Courts before the 
notification, and the jurisdiction of the 
Civil Court or of the tribunal could not be 
taken away by the subsequent notification 
of the estate. Therefore the jurisdiction 
of the Tribunals under the Andhra Ten- 
ancy Act to dispose of the petition under 
Section 18 of the Tenancy Act filed be- 
fore the notification, is not taken away by 
the subsequent notification of the estate 
in which the lands are situate From the 
narration of the facts it is seen that not 
only an eviction petition under the Andhra 
Tenancy Act but also a regular suit in a 
Civil Court is pending where the question 
whether the land is the private land of the 
petitioner or whether e respondent has 
occupancy rights in it is the principal ques- 
tion to be decided. That was filed in the 
= 1957 long before the estate was noti- 
ied and that matter is still pending before 
the Civil Court. The decision therein will 
bind the parties. At this juncture a few 
relevant provisions of the Abolition Act 
may be usefully reférred to, Section 8 (b) 
lays down that on the notification of an 
estate, the entire estate shall stand trans- 

to the Government and vest in them. 
Clause (d) of the same section enables the 


roviso to the 
e Government 


respect of which they con- 
sider he is prima facie entitled to a ryot- 
wari patta and if such a person is a ryot, 
ending the decision of the Settlement 
ficer as to whether he is actually entitled 
to such patta; and if such a person is a 
landholder pending the decision of the 
Settlement Officer and the Tribunal on ap- 
p if any, to it as to whether he is ac- 
tually entitled to aeu I have al- 
ready referred to the i and counter 
claim made by the petitioner and the res- 
pondent for patta in respect of this land. 
The appellate Tribunal held that the a 
plications were premature and _ that e 
Settlement Officer no jurisdiction to 
grant a patta to the respondent under Sec- 
tion 11, use suits raising the same dis- 
e were pending. In view of the said 
isions of the Tribunal, no patta was 
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mater because the dispute pending 
Civil Court, where ola meson Paha 
‘her the land was private of the poti- 


tioner or not arose for decision. Upto th 
tine the as was notified, the parifigses 
the claimin; es as the. ue owns a 

pro eo an © te ent as a 
Therefore the st respondent came 
into possasion of tho property only a'a 
. lessee of the petitioner. may be 
the rights that would ultimately be declar- 
ed, prima facie the possession of the ` land 
is with the petitioner. Therefore the Gov- 
emment by virtue of the proviso to Sec- 


hea 7 d) cannot dispossess the petitioner 
a og eameest (f) of Section 8 says 

ber the relationship of landholder and ryot 
-as between them, be hed. 


But it does not in any way affect the right 
A the petitioner, because he is not claim- 

to be in ession of the land as land- 
ne der as such, but as the owner. The 


pondent in any way. 


1l. oe to Section 56 (1), it 
provides for decision certain disputes 
arising after an estate is notified, which 
are: 


a) “Whether any rent due from 4a- 


eee any fasli year ig in arrear; 

) amount of rent is in wn 

o) who the lawful ryot in respect of 

t iss 

Tt is true that in the eviction petition also 
the questions would arise whether the res- 
pondent was the lessee whether he was in 
arrear of rent or not, and if so in 
amount. In an enquiry under Section 56 
no order of eviction can be passed. That 
„apart, I also hold, following the’ Full Bench 
decision, that since the eviction petition 

been filed long before the notified 


date, the jurisdiction of the T under 
the Tenancy Act to la u the 
tition - continues. Thus Section 36 is no 
to the exercise of the jurisdiction con- 
ferred on the Tribunal un the Andhra 
Tenancy Act. 
12. I am therefore, of the view 


at none of the ons 
Abolition Act is a bar to the Tahsildar dis- 
posing of the eviction petition. 


18. It may also be noted that Seo- 
tion 18 of the Andhra Tenancy Act, which 
provider for certain exemptions in regard 

the application of the Andhra Tenancy 
res does not exclude the lands in estates 
from its operation. This also is a relevant 
pega a to = aa into account. 


© l ew of mine finds sup- 
rt in the pies ets of Gopal Rao Ekbote, 
Prin G ne v. aoak Coon d Andh 
Peon tbe vice by tie indion, Which 
on for = on e 
was dismissed by thə Tahsildar he on the 


ground thatthe Mes raha the Pei 
were situate was a ole inam village and 
that the question whether the lands consti- 
tute home-farm ands of _ the respondent 
was a matter to be decided under the Es- 
tates Land Act. In appeal the Sub-Collec- 
tor held that ings the were 
situate in an inam. ae oe 
Andhra Tenancy Act d extend to such 
an estate and that the Tahsildar ought to 
e gone E the. question whether the 
matter fell within Section 18 of the rs 


ee Rae Shas 


quire 

under Section 18 of the Act, areas he eg 
that the lands in apace were situate in 
an estate. Dealing - with this question 
Gopal Rao Ekbote, J. held that Sec. 18 of 
the Andhra Tenancy Act, does not exclude 
the lands situate in a whole, inam village or 
an estate. The question of jurisdiction of 
the Tralo o or the maintainability of the 
eviction pos gs a 
the Act depends u 

in the petition an EE upon 
may ultimately be found 


proper enquiry, it is found 


ground that T is not pa but on 


its merits. , merely because the 
pebiione: toant chose to raise- certain 
es which, if found true would oust the 


jurisdiction of the Tahsildar 
maintainability of the petition, it does not 
put an end to the jurisdiction of the Tah- 
sildar to determine whether the allegations’ 
made in the petition are correct. The Tah- 
sildar, who has found that it is an estate, 


would have to to enquire 
in regard to the relationship existing be- 
nai pate Te- 


tween the parties, namel 
lationship is that of landid 
ing tenant as defined in the Act. pit Tah- 
sil has incidentall the jurisdiction to 
decide nate the land ‘ig a private land 
or a ryoti land. But it does not oust the 
jurisdiction of the Tahsildar from enquir- 
2 7 Pn mE Section 18 of 
e 


15. e basis of the foregoing 
discussion, I Pion “that the Revenue an 
sional Officer was holding that 
after the estate was btn rae the Tribunals, 


furisdiction to entertain lication 
under the Act. I hold that the Tahsildar . 
continues to have jurisdiction to e of ` 
the applicaHon filed under Section 18. The 
er of the Revenue Divisional cer in 


A. T. A. No. 8/69 dated 28-11-1960 is 
set ae and at of the Tahsildar in 
A. T. P. 2/68 dated 7-8-1969 is restored. 
The Tihaldar will 
enquiry and 

tion under Section 18 in ee oh 
law and also the observations made 


ALR. ` 


1972 


16. The writ petition is according- 
S allowed with costs. Advocates fee 


100/-. 
Petition allowed. 
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OBUL REDDI AND VI VENKATESWARA 
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Gundlappali Mohan Rao and others, 
ellants v. Gundlapalli Satyanarayana 
others, e 
Appeal No. of 1985 (with Cross 

bfections); Tr. oad No. 254 of 1988 

with Cross Objections); Appeal No. 188 of 

L867, D/- 18-7-1970, a decree of 

Sub-j., Nellore in O. S. No. 26 of 1956. 
(A) Hindu law — Manager: — Some 

sroperty exclusively belonging to female 

ch property is normally 
managed by manager 


nem claiming suit properties 
hat they were acquired by manager by us- 
net pees T the exclusive 


etura showing ae of aps earn pro- 
yerty as of joint family property — State- 
ments in returns not shown as made to 
cure some advantage nor ay explana- 
ion offered — Held, mana has of his 
wn volition i 


aroperty. 
[948 PC 108 and AIR 1955 Mad 623, Reh 
m.; (1969) 74 TTR 84 (Raf) and MR 
1960) 10 Raf 1219, Dist. 


Cases Referred: 

AIR 1970 SC 1722 = Civil 
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464, G. Narayana Raju v. Chamaraju 


ATR 1965 SC 271 = (1964) 6 seg 1, 
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AIR 1955 Mad 698 = pe) 2 Mad 
405, Subramania lyer v. Commr. 
ae monen Madras 


1948 PC 108 = 61 Mad LW 
AR Pearey Lal v. w Chand 18 
C. Poornaiah and 


rai 


for Appellants; N. Subbare: 


and M. Jagannadha Rao for oo key 
for Respondents. ¢ 
OBUL REDDI, Ju— The Ist defen- 


dant has plored appeal No. 480 of 1965 
ppa h e pien gment and decree in O. S. 
26 of 56. and the plaintiff has prefer- 
red appeal No. 188 of 67 against the san 
decree to the extent his claim ne bee 
disallowed by the trial court. Tr. ee 
No. 254 of 1966 is preferred by the legal 
representatives of the Ist defendantin O.S. 
No. 28/56, who ha ed to be the plain- 
tif in O. S. No. 111 of 1962. 
fendant has cross objections in 
appeal Nos. 480 of 1965 and 188/67 aris- 
ing out of O. S. No. 26 of 1956. 


2. The main questions 
waed in these appeals are: 


to be ans- 
@) whether 


. there was sufficient encom! nucleus which 


formed the basis for the ition of the 
operta shown in A oa schedules at- 
ed to the plaint in S. No. 26/56. 
(2) If there was aa cia ancestral nucleus 
whether the plaintiff is entitled to a share 
in the out schedule properties as claimed 
by hias and (8) whether, even if there was 
cient ancestral nucleus which could 
have formed the basis for the acquisition of 
perties shown in A to D schedules, 
the popon defendant by his conduct and ac- 
Lee impressed the suit properties with the 
charioto. of joint family properties so as 
to entitle the plaintiff to a share:in the 
suit properties. Another question that 
arlses incidentally is whether all or any of 
properties represent the accretions 
to the estate of late Voleti Chenchuramaiah, 
which devolved, under a will, on the wife 
of the Ist defendant and the mother of the 
8rd defendant, who has now laid claims to 
all the suit properties. 


3. The facts necessary for the dis- 
posal of the questions involved are these. 
The on defendant is the father of the plain- 
tif and defendants 2 and 3. The 8rd de- 
fendant is the sister of the plaintif and the 
2nd defendant. It is tbe case of the ~ 
tf t there was cient an nu- 
cleus at the time of the partition of the 
mome between his Pnr the 1st de- 

t and his brothers iù or about the 
year 1903 and that, with that nucleus, he - 
opened a provision shop, carried on busi- 
e in rice and can aua d | rig Joine 

as a partner partners others 
in a rice mill business and 
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devolved upon his mother under a will 
executed by her father and that, with the 
income wded fon these properties and 
also from the properties belonging to the 
joint family, he acquired the suit schedule 
properties and that in either case, he is 
entitled to a one-third share in the entire 


properties set out in the schedules, as the . 


executed by Chenchuramaiah. provides 
for devolution of all his assets on the 
children of his daughter, Kamakshamma, 


‘i.e. the mother of the plaintif, after his 
death. 
4, The 2nd defendant orted 


the case of the plaintiff and asked for par- 
tition of the properties on the basis that 
he is also entitled to a one-third share in 
the entire suit properties. 

5. The defence of the 3rd defen- 
dant is that she is entitled to the entire suit 
properties, as all the acquisitions now 
shown as plaint schedule ponme were 
acquired with the income derived by her 
father from the management of the pro- 
perties which devolved upon her mother 
under a will, Ex. B-141 dated 29-2-1912 
and that she is entitled to all the suit e 
perties as her mother, Kamakshamma, died 
in the year 1948. 


6. The main defence in this case 
is put forth by the Ist defendant, the 
father of the plaintiff. According to him, 
none of the items shown in the plaint sche- 
dules belonged to the joint family of him- 
self and his sons or formed part of the 
accretions to the estate of late Voleti 
Chenchuramaiah, the father of his wife, 
and that they are all his self-acquired pro- 
perties in which neither the plaintiff nor 
defendants 2 and 3 have any manner of 
right or claim. It is his case that he was 
a minor when his father died in the year 
1892; that, in the year 1903, there was a 
partition between himself and his brothers; 
that he was then a minor; and that, at the 
time of the partition, he did not get any 
sizable share so as to constitute the an- 
cestral nucleus from which he could have 
acquired the suit properties. It is his 
case, that, in order to eke out his liveli- 
hood and maintain his wife, whom he 
married in 1906, he had to first join as a 
clerk on a mon salary of Rs. 10/- 
and later become a petty trader selling rice 
and doing ‘business in cashewnuts; that he 
taken only as a working e in 
first instance im a rice mill business; 
that later with his own exertions, he pur- 
chased the rice mill in question, item No. 
l of the B schedule; and that it is from 


out of the income realised from the rice 
mill that he acquired the suit properties. 
apart m the 


It is also his case tat 
rice mill business, he some commission 
agency business. In short, _ his defence is 
that there was no ancestral nucleus which 
could have formed the basis 


roperties now 


uisition of any of the 
howa in i ules. He also 


the plaint sch 
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denied the claim of his daughter, the 8rd 
defendant, that, during the period he was 
in management of: the estate of his wife, 
he utilised the income derived from that 
estate for purchasing, the rice mill in 1914 
or thereafter for any of the subsequent 
acquisitions shown in the plaint schedule. 


7. The Principal Subordinate 
Judge, on the main issues arising out of 
the pleadings, held that the Ist defendan 
partly out of the ancestral nucleus an 
partly out of the income from the estate 
of late Voleti Chenchuramaiah, must have 
purchased the rice mill and other proper 
ties, although it is nòt possible to ascertain 
as to what extent the estate of Chenchu- 
tamaiah contributed and to what extent 
the ancestral nucleus contributed for the 
purchase of the suit properties. It is in 
that view that the earned Subordinate 
Judge passed a decree for partition of A 
and B schedule movable and immovable 
roperties into six shares giving 1/6th 
share each to the plaintiff and defendants 
l and 2 and the remaining 3/6th share to 
the 8rd defendant. The decree also pro- 
vided for allotment of item 1 of the 
laint A schedule sold under Ex. B-148 

ted 15-2-1956 to the 4th defendant to 
be allotted to the share of the Ist defen- 
dant and item 12 of the B schedule sold 
the plaintif under Ex. B-6 dated 
17-10-1961 to be allotted to the share of 
the plaintiff in the division to be effected. 

8. Mr. Poornaiah, the leamed 
counsel appearing for the ee represen- 
tatives of the Ist defendant, who have pre- 


ferred appeal No. 480 of 1965, contended — 


that there is no evidence worth the name 
to suggest that there was any ancestral 
nucleus which could have formed the 
basis for the acquisition either for the 
purchase of item 1 of the B schedule the 
rice mill, or the other properties involved 
in the suit; that, throughout his lifetime, 
the Ist defendant cored ee suit 
fies as his separate and self-acquire 
perties; and that he -had never 
anyone or all of the suit properties into 

e common stock so as to impress the 
properties with the character of ‘coparce- 
nary property; and as such, the court 
below erred in ting a decree to the 
extent it did in favour of the plaintiff or 
the other defendants. It is also contend- 
ed by the learned counsel that there is 
also no evidence to show that, during the 
time he was in management of his wife's 
properties, the Ist defendant utilised the 
income derived from the estate of 


item No. 1 of the B schedule or other pro- 
erties and as such, the lower court 


granting a decree to the extent of 3/6th 
ghare ia E $ : 


vour of the Srd defendant. 


9. - Mr. Subbareddi, the learned 
counsel appearing for the _ plaintiff-appel- 
Jant in oe cae No. 188 of 67, contended 
that, in partition of 1892 between 


pro- ` 


hie 
wife for acquisition of either the rice mill, - 
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Ramaiah, the father of the Ist defendant, 
and his brothers, 4,600 varahas were divid- 
ed among the brothers; that the amount 
that fell to the share of the Ist defendant’s 
father came to be divided in the partition 
of 1908 between the Ist defendant and 
is brothers; that, with the aid of that 
amount and other moveables, the Ist de- 
fendant invested in the panne yun he 
was carrying on in partnership with others; 
and that, factors there was sufficient 
oint family nucleus which formed the 
asis for the acquisition of the suit pro- 
perties. It i er argued by Mr. 
Subbareddi that the declarations made by 
the Ist defendant in the incometax re- 
turns submitted by him for the years 
1949-50 and 1950-51 as evidenced by Ex. 
A-8 dated 28-2-1950 and Ex. B-89 dated 
ae would how that he han meted 
e properties as belongin to the join 
family which consisted of Š imself and his 
sons and that it is not now open to him 
to contend that the properties are not im- 
pressed with the character of coparcenary 
properties so as to disentitle his sons from 
seeking partition of the suit properties. 

10. Mr. Jagannadharao, the learn- 
ed counsel appearing for the 83rd defen- 
dant, relying upon the averments in the 
plaint and the evidence of the plaintiff 
and the averments in the written state- 
ment of the 2nd defendant, contended that 
the estate of the 3rd detendant’s mother 
was under the management of the Ist 
defendant not only till her mother attain- 
ed majority in the year 1915, but till she 
died in 1948 and it is with the income 
derived from that estate that the suit pro- 
erties were acquired by the Ist defen- 
Taat and that the court below, _ havin 
regard to the facts, should have dismiss 
the suit. 

11. It is now necessary, in the 
first instance, to see if there was any joint 
family nucleus at the time when the first 
acquisition viz. the rice mill item No. 1 
of the B schedule was made by the Ist 
defendant in 1914. It is not in dispute 


was 
; amai it 
may be noticed, died in 1892 survived by 
his sons, lst defendant, Narasimhulu Setti 
Ramanujam, Sriramulu, N war an 
two daughters, Mangathayamma and Rang- 
amma. The Ist defendant and his bro- 
thers again partitioned in 1903 and there 
is no evidence to show as to the exact 
amount that fell to the share of each of 
the brothers. It is not the case of the 
plaintiff that the family, either at the 
time of the earlier partition in 1892 or 
later at the time of the partition in 1903, 
was possessed of any lands or other im- 
moveable property. All that Ramaiah left 
behind to his sons was a small plot of land 
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purchased him under Ex. A-2 dated 
8-9-1890 for Rs. 275/-. i site was 
purchased for the purpose of putting 


a house and it is in evidence that Ramai 
himself laid the foundation for this house 
during his lifetime. But, unfortunately, 
this property on the strength of which 
is sons subsequently borrowed moneys 
and put up a building had to be sold to 
redeem the debt incurred for the construc- 
tion of the house. Exs. B-145 and B-146 
show that on 2-11-1908, the Ist defendant 
and his brothers sold the shops, sites and 
the house constructed by them in the site 
chased by their father for discharging 
e debt due to the Voleti family by the 
Ist defendant’s family. Therefore, Exs. 
B-145 and B-146 make it clear that, by 
2-11-1908, whatever little ancestral pro- 
perty was left behind by Ramaiah, the 
ther of the Ist defendant, was sold to 
discharge the debts in by the sons 
of Ramaiah. There is no evidence at all 
to show that any portion or part of the 
‘varahas’ that originally fell to the share 
of Ramaiah, the father of the Ist defen- 
dant, at the partition prior to 1892 still 
remained intact or were available to enable 
the Ist defendant to invest in the business 
which he was carrying on in partnership 
with others or in his own name so as to 
form the basis for the acquisition of the 
suit properties. It is significant to remem- 
ber that the plaintif was bom in 1919 
and there is absolutely no evidence either 
oral or documentary, to show that, in 1914 
when his father acquired the rice mi 
there was any ancestral nucleus worth the 
name. Therefore, we are unable to agree 
with Mr. Subbareddi that there was suffi- 
cient ancestral nucleus which could have 
formed the basis for the acquisition of the 
rice mill, item No. 1 of the B schedule. 


12. This takes us to the next ques- 
tion whether the properties acquired by 
the Ist defendant were due to his own 
exertions or due to the reason that he was 
in management of the properties of his 
wife, which were bequeathed to her under 
a will, Ex. B-141 dated 29-2-1912 by her 
father, Voleti Chenchuramaiah The Ist 
defendant was married to Kamakshamma 
the daughter of Chenchuramaiah in 1908 
She was born on 17th September 1897 
aud peame major by o. 

mittedly, ere is no dispute re ing 
the fact that the Ist defendant was in 
management of his wife's properties after 
is marriage till she became a major. 
While Mr. Jagannadharao contends . that 
the Ist defendant was in management of 
the properties till his wife died in 1948, 
Mr. Poornaiah points out that, apart from 
the Ist defendant, there were two other 
executors; that the Ist defendant and the 
other executors relinquished that manage- 
ment when the 8rd defendant’s mother 
became a major in 1915; and that, there- 
after, the Ist defendant, barring giving 


i wife regarding the 
Papaa gomont of the properties, had taken 
part in the management of her estate. 
Tt is also the caso o Mr. Poornaiah that, 
at no time either during the period when 
the lst defendant was in the management 
sahoaanonly there- 


e a of he isi 
such, the 8rd defendant Sage no right to 
claim a share in the properties. Th 
defendant himself, it may be stated, as- 
serted in his evidence that he handed over 
the estate of his wife soon after she be- 
came a major and that he had nothing 
to do with that estate thereafter and that 
he had not utilized any part of the income 
during the period he was in management 
of the properties. The 8rd dsfesiant has 
not chosen to examine herself to substan- 
= the allegation made by her that the 
erties were the accretions to the 
canbe a her mother, which devolved upon 
her. She has chosen to rely upon the 
averments in’ the plaint and the evidence 
of. the plaintiff, the plaintiff rested his case 
in the main on the an nucleus form- 
the basis for the acquisitions and it is 
ai alternatively that he claimed a share 
in his mothers properties contending that 
the income from his mothers properties 
was also utilised for the purpose of acquir- 
ing the suit properties by ‘his father. The 
p laintiffs version cannot be relied upon, 
y he would a no al knowledge 
of the mana whe h ther, the Ist 
defendant, his eA a major- 
ity, as he was born subsequently in 1919. 
18. Even if it is to be said that 
the Ist defendant was helping his wife in 
the mandgement of her estate, it will not 
follow that he ps appropriating that in 
come and the suit properties are the 
result of those appropriations. 


14, Ordinarily, in Hindu _ families, 
the oe bolongi P to a 
female be normally 
managed yes of the famil 


y. 

Even if rel is ee that the 8rd_defendant’s 

mother did not take part in the manage- 

ment of the propery, it would not mate- 

rially affect the ri te or ioeo of The 
Ist oledidants wife, as indi 

property belonged to her. 
ourt in 


rig ae 
ts ganath, 


Kan thanammal v : 
AIR 1965 SC 271 at p. 274 hag observed: 


“It is true oa the actual management 


of the prop done by the appel- 
lant’s father; t T hat would inevitably 
be so having re to the fact that in 
ordinary Hindu es, the ps erty be- 
longing exclusively to a e member 
would also be sane ares by the 
manager of y; so that the fact 


management 
affect ae 


part in the 
would not n ially 


oe 


appellants 
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case st the property belonged to hey 
mother. 


It is not enough if the 3rd defendant 


- alleges that the income from her ae 


pier | was appropriated or utilised 

er in acquiring the suit properties; 

but she must also adduce positive evidence 

to establish that the income derived from 

ee. Ee momba. was utilised for 
ose acquiring suit proper- 

ties. this regard, there is absolutely no 

evidence, either oral or dosarnnay: 

she has not even chosen to get into the 

witness box to assert or hold on to heg 

allegation in the written statement. 


ae Mr. agemetie I Rag sought td 
a ae 


circumstan: 
that Sat tt defendant could nı “not avec eo: 
1 of the B 


wife’s estate. 
by the date of Exs. B-l 
2-11-1908 the Ist defendant had lost | 
d` that he could have 


only 
wih he help oF o d Tt is th 
e properties e. It true that, 
after his marriage in 1908, he came to be 
the manager of the properties of his wife 
ull 1915 and it is also true that it is dur- 
ing this period that he became a partner 
in the rice mill business and. ee poeha 
ed the rice mill in the 1914. The 
pag ey oy enews nf. wen show 
t he o o as a working part- 
ner in the rice mill and that it is 
when he suffered losses that the mill was 
sold under an award, Ex. B-10 dated 818 
1915, given by the arbitrators an 


for hasing the rice mill, he- bo 

Rs. 9,800/- fom Voleti PO ag cit a 
Setti and from KE ae merchants. 
There is absolutely no thing in the cross- 
examination of the Ist defendant to sug- 
ae he bel Gt ed the rice 
mill with the ye rrowed by him 
from Volei Venkatarangam- Setti and 
others as asserted him. The cross-exa- 


mination of this witness by the 3rd defen- 
dant or the planae does not at all touch 
this aspect of the Ist defendant’s case and 
in fact it is not their case that the 
defendant had not ed the rice mill 
after the award, B-10 by borrowing 
moneys from the local creditors. The rice 
mill was purchased for Rs. 14,118/- 


which he was directed to discharge under 
the award plus the amount of Rs. 9800/- 
borrowed by him. Therefore, the conside- 


ration for the urchase of the rice mill has 
been by him and there is no- 
evidence contra. We therefore, un- 


able to agree with Mr. Subbareddi or with ` 


Mr. Jagannatharao that either the ancestral 
nucleus: of the joint famil 
from the estate of Kam 
the basis for the purchase of the rice mill 


item No. ] of the B B schedule, 


only > 


Ist . 


and . 
this amount includes the debt of. Rs. 4600/- - 


The lower 








a 
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court, therefore, was in error in holding 
that the suit properties were 
the Ist defendant E in from out of the 
income appropriated from 
hamma 


” and partly ‘with the aid 
of the ancestral nucleus of the joint family. 
16. ‘The next question to be con- 


sidered is whether the Ist defendant, at 
either by his 


bareddi placed 
reliance on Exs.` A-8 and B-89 to 


at 
cress “Wik pont thal the sai aro ies are 
bine with the character of coparce- 


E on the returns 
submitted by the İst defendant for the 
assessment years 1949-50 and 1950-51. It 
is manifest what is contained in those 
two assessment orders that till the assess- 
ment year 1948-49, the returns were filed 
by the Ist defendant as an individual; but 
in these two assessment years, the returns 
were filed showing the status of the family 
as Hindu undivided family with two major 
sons, who constituted the joint family. Mr. 
Poornaiah, however, sought to rely n 
the orders for the purpose of showing that 
the assessing authority did not accept the 
statement ar declaration of the Ist defen- 
dant and assessed the Ist defendant treat- 
ing him as an individual. It is also his 
case that a statement made by an assessee 
for purposes of income-tax returns cannot 
be taken as an unequivocal declaration of 
his intention to impress the property viz. 
the rice mill, with the character of a joint 
family property, more so when declaration 
was not accepted the assessing author- 
ity. In his contention, the 
learned counsel sought to rely upon the 
observations of Subbarao, J., (as he then 
was) in R ai v. arayan, 
1960 SC 335. All that the learned Judge 
stated is that it sometimes happens -that 
persons make statements which serve their 
purpose, or proceed upon ignorance of the 
true position; and it is not their state- 
ments, but their relations with the estate, 
which should be ‘taken into consideration 
in determining the issue. 


17. It is significant to bear in mind 
that the statement made by the Ist defen- 
dant is not an isolated one or made for 
any. one single year. The statement, that 
his was a Hindu undivided family was re- 
peated by him when he submitted tlie 
returns for the next year also. Eversince 


the Ist defendant became a major, he was 


carrying on business in rice and cashew- 
nuts ana started a rice mill and submitted 


onwards. 
ration was made As the lst deena 
upon ignorance of true position or t 
the sole object of evading payment of 


Mohan Rao v, Satyanarayana (Reddi J.J 


[Prs. 15-20] A. P. 287 


higher income-tax for he had the 
income-tax showing status of the asses- 
see as an individual from 1924 till 1948. 
If it is a question of gaining some benefit 
or advantage for hims he would have 
certainly resorted to the method of making 
an untrue declaration much earlier than 
1948. Further, no explanation has been 
offered him as to why he had to make 
such a declaration not once, but in two 
years, if he did not really intend to im- 
press the viz., the rice mill busi- 
ness, with the character of joint family or 
coparcenary property. 

18. In Pearey 
61 Mad LW 487 at 
PC 108), the Privy | 


Lal v. N: 
. 439 = 
a case of similar 5 
pe in the business started by his 
ther and in view of the absence of the 
explanation by the father as to why the 
business was assessed to income-tax as a 
joint Hindu family business, observed: 


“Among these there is nothing equal 
in importance to the respondent’s testimony 
in his examination In chief that the cycle 
business was assessed to income-tax as a 
joint Hindu family business, and that the 
assessment notices were in the appellant’s 
possession. He was not paren on 
these statements and he was not contra- 
dicted. All that the appellant said about 
them is that the business had been assessed 
for Abed years and that he had not been 
keeping ie SS ae from the in- 
come-tax departmen’ © necessary COn- 
clusion is that the business was assessed 
as a joint y business. That may not 
be conclusive in favour of the respondent, 
because there might be an advantage 
the appellant, though he was the true 
owner of the business, in having it assessed 
to income-tax as a joint family concern. 
But as no explanation has been offered by 
the appellant the fact that the assessment 
was made on the joint family goes far to 
establish the respondent’s case”. 


19. When confronted with the 
orders of the Income-tax Officer, no expla- 
nation was offered by the Ist defendant as 
to why he made ose declarations. It 
was not even stated by him that he made 


the declarations upon ignorance of true 
position of law or for the reason that he 
wanted to evade payment of higher in- 


come-tax, 
saying 
statement and that he did not remember 
if he had described himself as the ‘kartha’ 
of the joint family, which. consisted of 
himself and his two sons, the plaintiff and 
the 2nd defendant, who were entitled to. 
claim partition. 


He tried to explain away by 
he might not have made that 


20. In this connection, we may 
notice with advantage the decision: render- 
ed by a Division Bench of the Madras 
High Court in Subramania Iyer v. Commr. 
of Income-tax, Madras, (19 2 Mad LJ 


238 A, P. [Prs. 20-25] 


405 = (ATR 1955 Mad 628). In that 
ease, the question referred to the Bench 
under Section 66 (1) of the Income-tax 
Act was; “In the absence of any other evi- 
dence, is the recital in the partnership deed 
of the 20th April, 1947, in respect of the 
General Commercial Distributors enough 
for drawing the inference that the moneys 
invested by the assessee in the business 
carried on by him, came out of funds be- 
longing to the undivided family consisting 
of the assessee and his minor son”, and it 
was answ by the learned judges in 
these words: 

“There was nothing to prevent the 
assessee from impressing upon any self- 
acquired property Deere to him the 
character of joint family property. No 
formalities are necessary in order to brin 
this about and the only question is one o 
intention on the part of the owner of the 
separate property to abandon his separate 
rights and invest it with the character of 
joint family property. The declaration in 
the partnership deed is unambiguous in 
its terms and is to the effect that the as- 
sessee was entering into the partnership as 
the manager of the undivided family (of 
the assessee and his minor son.)” 

21. If, as now contended by Mr. 
Poornaiah, the Ist defendant had no in- 
tention of. abandoning his rights in the 
self-acquired property, item No. 1 of the B 
schedule viz., the rice mill, there was ab- 
solutely no need for him to make. a decla- 
ration in the manner he did in the income- 
tax returns. The fact that the Income-tax 
Officer did not accept his statement is ab- 
‘solutely of no consequence, because it is 
the conduct of the Ist defendant that mat- 
ters and so long as he, out of his own voli- 
tion, declared impressing the self-a ed 
property belonging to him with the 
ter of coparcenary property, no other for- 
mality is required. The fact that he made 
a feeble attempt to deny fifteen years later, 
that too in his evidence unable to find any 
other answer, makes us believe that he 
abandoned his separate rights in the rice 

the income from which was being as- 
sessed to tax. When once the self-acquir- 
ed property is impressed with the charac- 
ter of coparcenary property it ceases to 
be a separate or se Tea i property. He 
cannot undo what has once done 
namely impressing the self-acquired pro- 
perty with the er of coparcenary 
property. 

22, Mr. Poornalah, however, 
sought to place reliance upon a decision of 


the Raj .in Madan 
v. Controller of Estate Duty, (1969) 74 
ITR 84 at p. 88 (Raj) to show that, in 


cient circumstances 

indicate that the Ist defendant had aban- 

doned his separate to .the p 

and had begun to treat it as a jest family 
rty, no inference can be 


made by him in the in- 


e d ons 


Mohan Rao v, Satyanarayana (Reddi J.J 


arac~ , 


. exercise of his volition, imp: 


ALR. 


come-tax returns. On the facts of that 
case, the learned judges, following the 
earlier decision of the same court in Govind 
Narain Mathur v. Mohini Devi, ILR (1960) 
10 Raj 1219, held that a statement in con- 
nection with the assessment of income-tax 
that certain property was the joint family 
property may be made for the se of 
getting some advantage under the law re- 
ating to income-tax and that it could not 
be evidence of any unequivocal intention 
on the part of the assessee to waive his 


interest in the self-acquired property. 
23. Each case has to be jud 


having regard to the facts and surrounding ~ 


circumstances of that case. Whether the 
Ist defendant intended to abandon his 
rights and make an unequivocal declara- 
tion has to be inferred from the facts and 
surrounding circumstances of the case. It 
is not the case of the Ist defendant that 
he made the declarations with a view to 
pen any advantage or for the reason that 
e was ignorant of the true position of 
law. Nothing prevented him from putting 
forth such a defence. Therefore, it is 
manifest from his own conduct and in the 
absence of any lanation that it was a 
statement deliberately made out of his own 
volition abandoning or giving up his inte- 
rests in the self-acqui 

No. 1 of the B schedule, and impressing it 
with the character of joint family property. 


24. We may usefully refer to d 
decision of the Supreme Court in G. Nara- 
yana Raju v. Chamaraju, AIR 1968 SC 
1276. The learned Judges, dealing with 


the question of abandonment of s te 
ams in a self-acquired property, observ- 


“It_is a well established doctrme of 
Hindu Law that property which was ori- 
ginally pelearaniced may become joint 
poy if it has been voluntarily thrown 
y the coparcener into the joint stock with 
the ‘intention of abandoning all s te 
claims upto it But the question ether 
the coparcener has done so or not is en- 


tirely a question of fact to be decided in , 


the light of all the circumstances of the 
case. It must be established that there 
was a clear intention on the part of the 
coparcener to waive his separate rights and 
such an intention will not be inferred from 
acts which may have been done from 
kindness or affection.” . 

25. There is another decision which 
requires to be referred to in this connec- 
tion. In Civil Appeal No. 695 of 1986 
decided on 5-5-1970 in AIR 


“It becomes joint family property be- 
cause the coparcener who owned it up ull 
then as. his separate property, has by the 

ressed it with 


perty, item - 


fa 
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the character of joint family or coparce- 

mary property, to be held by him there- 

after along with other members of the joint 
y. 


26. In this case, the facts narrat- 
ed by us are sufficient to establish that 
there is an unequivocal declaration on the 
part of the Ist defendant giving up or 
abandoning his interests in the self-acquir- 
ed property and throwing it in the com- 
mon stock, thus impressing it with the 
character of _ coparcenary property and 
poe once that 7 done, y ceases to De 

e separate or self-acquir roper an 
acquires the character of joint et ro- 
perty. We have no hesitation in holding 
that whatever rights he had in item No. 
of the B schedule till the date he made 
declaration; in the returns filed for the 
assessment years 1949-50 and 1950-51, he 
surrendered those rights in that separate 
or self-acquired property and impressed it, 
by exercise of his own volition, with the 
character of joint family property and the 
character of the property does not change 
thereafter even if he chooses to repudiate 
the same. As already stated by . us, item 
No. 1 of the B schedule is the joint family 
property in which the plaintiff, the Ist de- 
fendant and the 2nd defendant are each 
entitled to 1/8rd . 


27. There is one more item which 
requires to be considered i.e., item No. 2 
of the A schedule, which was purchased 
by the Ist defendant under Ex. B-35 dated 
80-11-53 subsequent to the declarations 
made by him in the income-tax retums 
that the rice mill belonged to the joint 
family. The rice mill, as has been stated 
by the lst defendant in his evidence, was 
leased out for a net rental of Rs. 4200/- 
and the income according to Mr. Subba- 
reddi, derived from the rice mill by the 
date of the purchase of item No, 2 of the 
A ‘schedule, the consideration of which 
was Rs. 8000/-, was cient to raise a 
presumption that item No. 2 of the A 
schedule is also a joint family property 
having been hased from out of its in- 
come. In this connection, Mr. Subbareddi 
relied upon a decision of the Supreme 
Court in Mallesappa v. Ballappa, AIR 1961 
SC 1268 to contend that, where a manager 
claims that any immoveable_ property ‘has 
been acquired by him with his own sepa- 
tate funds and not with the help of the 
joint family funds of which he was in pos- 
session ad charge, it is for him to prove 

clear and satisfactory evidence his plea 
that the purchase money proceeded m 

separate d; and that the onus of 

f must in such a case be placed on 

@ manager and not on his coparceners. 


28. a Pogue « ener 
sought to re e tact that, a 
A ne Hee item No. 1 of the B 
schedule, the Ist defendant was possessed 
of about 18 acres of land, the income from 
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which would have been suficient to pur- 
chase item No. 2 of the A schedule and 
that, apart from that, there is no plea that 
the consideration for the purchase of item 
No. 2 of the A schedule proceeded from 
the income derived from the rice mill and 
that the first defendant also has not been 
questioned regarding the purchase of this 
item. It is true that there is no plea nor 
the Ist defendant questioned as to the 
source of consideration for purchasing 
item No. 2 of the A schedule: but, as has 
been pointed out by the Supreme Court 
in AIR 1961 SC 1268, it is for the Ist 
defendant to show that item No. 2 of the 
A schedule was purchased with the income 
from the lands and that 


towards the spares: of that item. ‘Thus 
burden, which rests upon the Ist defen- 
dant has not been discharged. Therefore, 
in view of our finding that the rice mill, 
item No. 1 of the B schedule, became an 
item of the joint family property by 1949, 
we are of the view that the income realis- 
ed from it was sufficient to enable the Ist 
defendant to purchase item No. 2 of the A 
schedule under Ex. B35. Therefore, this 
item is also liable to be partitioned between 
the plaintiff and defendants 1 and 2, 
each being entitled to 1/8rd share in it. 


29. So far as the other suit items 
are concerned, they were purchased long 
prior to the declarations made in the in- 
come-tax returns and, therefore, there is 
no evidence to show that the Ist defen- 
dant ever abandoned his rights in the re- 
maining items of the self-acquired property 
a as to impress them wy ne T 
ot coparcenary property. So as e 
alienation by the planif of item No. 12 
of the B schedule to the 8th defendant 
under Ex. B-6 dated 17-10-1961 is con- 
cerned, we have no hesitation in setting 
aside the finding of the lower court. This 
item of property was not an item of the 
eg family property, as the Ist defendant 

d never andore his rights to this 
item of property. 

30. So far as the alienation made 
by the Ist defendant under Ex. B-148 
dated 15-2-1956 to the 4th defendant is 
concerned, it will not bind the plaintiff for 
the reason that the land to the 4th defen- 
dant is from out of item No. 2 of the A 
Schedule, which the Ist defendant pur 
chased under Ex. B-35. The part of the 
item sold by the Ist defendant to the 4th 
defendant will be allotted to the share of 
the Ist defendant. For the reasons re- 
corded by us, the decree of the court be- 
low allotting 3/6th share to the 3rd defen- 
dant in the suit properties is set aside and 
the cross-objections in both the appeals 
(Appeal Nos. 480 of 1965 and 188 of 1867) 
are dismissed. 

81. In the result, the decree of the 
court below is modi so as to provide 
only for partition of item No. 2 of the A 


240 A. P. [Pr. 1] 
schedule and item No. 1 of the B schedule 
into ee: shares an r recovery 


fe decree, the a 
Ist defendant (Ap 
ba Pen dy the extent a ove 

similar appeal erred by 
plaintiff Teg No. 88 Pier is allow- 
ed in the extent indicated above, 
The oo will bear their own costs. 
So far as the 
alt No. 254 of 1966 is concerned, th 
ation made by the plaintiff of item 
12 of the B hedis to the 8th de- 
cia te Bou a E 
not one of the items of in which 
the Ist defendant pas abandone 


a The fudgment and decree under appeal 
are set aside and othe 


transferred appeal 
is allowed. 


83. C. M. P. No, 2408 of 1960: 
We see no ds to receive the docu- 
ments as additional evidence, The peti- 
tion is dismissed. 


C. M. P. No. 2148 of 1067:— Delay 
condoned. Petition allowed. 

C. M. P. No. 7620 of 1967:— re 
aoe allowed. Petition ordered accord- 


Yaa. On being mentioned:— 

The court-fee Fide to Government 
shall be paid by the plaintiff, the 2nd 
defendant, and the legal representatives 
of the Ist defendant in proportion to the 
shares decreed by this court. 

Order accordingly. 
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A CADAN, Ro- 
K. Laxmamma and others, Petitioners 
v. N. Yadagiri Rao and another, Respon- 


Civil Revn. Petn. No. 1 of o 
D/- 15-9-1971, against order Dist. J. 
Waran D/- 19-11-1970. 


A) Civil P. C. (1908), O. ae 
a a 88, sean 


( 
Expl. (i) (a) (Andhra 
Satine — No contest with ent 
some of the items of the (ihe salen of 
suit — Such items cannot be excluded but 
should be taken into consideration in de- 
ciding whether plaintiffs have means or 
not, to pay Court-fees. ` (Prs. 2, 4) 
(B) Civil P. GC. L008), O. 38, R. 1 — 
Pauper suit by min 

Pauper suit brought by minors 
sented by next friend who was hoia iya 

but a stranger come no power 

to alienate suit property to pay Court-fees 
— Plea that next friend was brought in 


DP/EP/C654/72/HGP/VBB 


Laxmamma V. Yadagii Rao (Muktadar JJ 


‘Cases Referred: 
(1958) 2 Mad LJ 98 = 
- WN 851 


ALR 


ee ode 
ed efendants in their counter — Order 
of the lower Court not interfered with in 
revision. (Para 8) 

(O) Civil P. C. AROR pA 83, R. I 


Order of tzial J Revision by 
er Judge m again by 


mnd §. 115 


revision niie by the Shean: 


1958-2 Mad ty 98, Referred to 


- Devagirubai 

T. Veerabhadrayya, 
I. vV. PE asta for Respondents. 

RDER:— This revision is directed 

sate the order dated 19-11- 70 of the 
District Judge, Warangal, g O. P. 
No. 16/70 on his file which was an ap- 
plication for permission sue in forma 
Pai eris. Plaintiffs Nos. r and 2 in the 

application are brothers, and the Ist 
ae is the mother of the plaintiffs. 
Defendants Nos, 2 and 8 are the brothers 
of the Ist defendant, and Defendants 
Nos. 4 and 5 are the dau 
Ramana Rao, who was 
of the plaintiffs. Delendent No 0 in the 
kabard. of the 5th defendant. The other 
defendants are either cultivators or tenants 
of some of the suit property. In the peti- 
tion, it is claimed that eis N Nos. 1 and 
2 are ial to o 8/96" share in the sche- 
dolg property the Ist defendant 

e ee E the plaintiffs is en- 

Ta to 1/9th share. The valuation of 


Saile p to the hne. e Court-fee 
that has to be id Rs. 4096/-. The 
contesting def ed ‘to er O. P., are 


defendants Nos. 4 to 6, who are the peti- 
tioners in revision petition, They al- 
legpd thet £ the pect bas he 
pay urt- erefore, the peti- 
P n be daad ee be oe 
ed ee the plaintiffs are minors and they 
a ented by the next friend who 
dmittedly is not a legal ` guardian. The 
contesting defendante mentioned above 
e plea that th did not claim 
any aert i in the “B” Sch 
and the pain can raise money by mort- 
ggi e suit house mentioned in the 


edule pro . The lower Cout 
allowed the potition of the et eae poe 
held that the B’ Schedul 


be. taken into Sandidevation in deciding 
whether the plaintiffs have means or 


é 


for Petitioners; . 
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and secondly that since the next friend is 
not a legal -Jhe does not have 
mortgaging the 


2. The learned Advocate for the 
petitioner contends that both these mounds 
are not tenable and oe that the B 
Schedule property has to be taken into 
account, and also that the next friend who 
4s a stranger has been brought in purpose- 
y with mala fides. The learned advocate 

the penaoi. contends that under Ex- 
Paoa I (a) to Rule 1 of Order 83, 

P. C., the subject-matter of the suit is 
not to be excluded but should be taken 
into consideration. The learned advocate 
for the respondent does not seriously oppose 


Hie 
fe the a Schedule property, a havin 
d to the provisions of Explanation 
(a oy Bale tor Onie 3 C. P. C„ (B 
property camot be excluded 
Sne be en into consideration. 
8. With regard to the second 
tion as to whether the next friend has ean 
brought in ely with mala fide inten- 
Hon, it is to be Hotel that such a ples 
pes not at all taken in the counter 
the Delton herein. In the counter 
Bled by Defendants Nos. 4 to 6 on 3-10- 
, the plea of mala fides was not at all 
Moreover, the objection regarding 
the competence of the next friend to mort- 


gage the property or to raise loan on the 
property, fe r the purpose of payment of 
ourt-fees; or even the eine nabiy of 


the suit was not raised, It was 


ly pointed out in the memo that T houso. 


in the P Aole le popii could be sold 
or mortgaged t thoy are prepared 
to advance tie rere if the minor peti- 
toners are willing to hypothecate the said 
B Schedule e perty. This challenge was 
ccepted by the plaintifs, and it seems the 
tter ended then and there,. In such cir 
cumstances, it is diffcult to hold that there 
was any mala fides in filing the suit throu 
the next friend, a stranger who admitt 
ly cannot have the power to raise funds by 
oE or alienating the B Sched 
I see na reason to interfere with 
fhe on er of the lower court to this extent. 
4, I have mentioned earlier that 
‘B’ Schedule property being the subject- 
matter of the suit cannot be excluded but 
should be taken into consideration as ie 





ion. I am ord in my view 
a ruling of the Madras Hi 
Chinnamani Nader v. Devagiru Rajan, 


1972 Andh Pra/1® VIN G—15 


S. Khatoon v. Amir Alf (M. Reddy JJ 


[Pr. 1] A. P, 241 


93, wherein it was held 
that it is the State that is primarily in- 
terested in questioning the legality or cor- 
rectness of the order of the trial | Judge 
pating leave to sue in forma pa 

hus there is no occasion for Tarek 
nie the operative portion of the order ering 


1958-2 Mad L 


Be ot 
on tion. th 
creeks eee is, ero- 
un dismissed. 
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MADHAVA REDDY, J. 
Shahalam Khatoon and another, Ap- 
‘aie Amir Ali Khan and others, Res- 
pondents, 


Second Appeal No. 545 of 1970, D/- 
48-1971, a at decree sf a Adoni 


in Appeal uit No. 12 of 1 

Muhammadan Law — oe — Det- 
very of possession — Property subject to 
usufru mortgage — Authority by. 
donor to donee to possession — Suffi- 
cient to mako gift complete and valid. 


Where the property gifted is subject 
to a usufructuary rie gs what is ed 
5 ey the equi redemption and 

ce Pigiad Becta of the property it- 
sel. e equity of redemption is not 
capable of being physically delivered and 
the donee cannot be put in actual posses- 


sion. Authorising the donee to redeem the 
Pg mdi e EEE of the pro- 
ays ber in declaration to 


pomiing qa 
ihat A A P eed is, in such cas 
so ficient to R a gift complete an 


id (Paras 7, 10) 
Cases R : Chronological 
AIR 1970 All 170, Nooraban v. 
Muftkhar Dad 


ATR 1966 SC 1194 = (1966) 3 SCR- 
479, Magqbool Alam v. Khodaija 
AIR 1964 SC 275 = 1964 Ker LJ 
57, Katheessa Umma v. Narayanath 

Kunhamu 
AIR 1959 Madh Pra 225 = 1959 
ey 854, Munni Bai v. Abdul 


ani 
AIR 1956 Sau 20 = 8 San LR 82, 
m Umar v. Gulab 
ATR 1955 All 255, Mirza Mehdi v. 
Sikandar Nawab 
gap ahs ee 7T= 7 Oudh WN 


Jhumm: Husain 
188 38) 15 Ind App 81 = ILR 15 Cal 
(PC), Mahomed Buksh Khan 
v. ee Bibi 
Ayyapu Reddy, for Appellants; R. 
Vv. Subba Rao. for Respond dea 
defel ban is dire cted peA eal y 
ec a u ent 
and decree of the learned nn 


DP/EP/C857, /12/HGP/VBB CS 


5, 6 


om a A 
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Judge, Adoni in A. S. 12 of 1970 revers- 
ing the judgment and decree ‘of the learn- 
Munsif Magistrate in O, S. 66 of 1968, 


2. The suit is for recovery of pos- 
session of a house bearing No. 7/125 in 


Bethamcherla Panchayat. That house be- 
longed to one Ali the father of the 
laintiff. Ali Khan had put one Dasari 


ubbanna in possession of the said house 
by way of  usufruc mortgage tll a 
loan of Rs. 50/- taken im was dis- 
charged.. This house was the subject- 
matter of a partition suit, O. S. 76/59 on 
the file of the Sub-Court, Kurnool. Under 
the final decree’ in that suit, the plaint 
schedule property fell to the share of Nabi 
Khan. abi executed a gift deed 
dated 2-6-1967 in favour of the first de- 
fendant who is his daughter. The second 
defendant is the husband of the first de- 
fendant, The said gift-deed is marked as 
Ex. B-l. Nabi Khan who was the resident 
of Kurnool died on 9-6-1967. The plain- 
tiffs who are the heirs of Nabi Khan have 
filed the present suit for maay of pos- 
session of the suit house contending, inter 
alia, that the gift-deed executed by Nabi 

in favour of the first defendant was 
not valid in law, as possession was not 
delivered to the donee. The defendants 
pleaded that poe was delivered. The 
trial Court held that the gift was valid in 
as much as possession was delivered and 
dismissed the suit. On a the learn- 
ed Subordinate Judge held that there was 
~ no actual delivery of possession, in as 
much, admittedly the house was, in the 
physical possession’ and enjoyment of 
P. W. 2 Maddaiah. In the appellate court, 
ie ae issues deader_ PY; r Sa espe 
observed in paragrap o e judgmen 
that “both the advocates admit dat th 
do not contest the findings of the learn 
Munsif on other issues.” 


3. The main question, therefore 
that falls for consideration in this appeal, 
is whether the gift-deed is valid and whe- 
ther the donee could be said to have been 
in possession of the house when it was 
under usufructuary mortgage with P, W. 2. 


4, It may be necessary to note at 
the outset that the defendants evicted 
P. W. 2 and entered into possession forci- 
bly. The gift-deed itself recites that pos- 
session was delivered. It is contended on 
behalf of the defendants-appellants 
Nabi Khan who became entitled to 
plaintSchedule property was residing at 
Kurnool and when executing the gift-deed 
on 2-6-1967 he declared that possession 
was delivered and as on the date of exe- 
cution of the gift-deed the plaint schedule 
property was in possession of the usufruc- 
tuary mortgagee, all that the donor could 
do was to make a declaration of delivery 
of possession and that he did it. In those 
circumstances the donee must be deemed 
to have been put in possession of the pro- 
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perty. It was also contended that in any 
event, as the defendants had been in ee 
session of the property the. gift- 

should be deemed to have been completed 
and valid so as to clothe them with title 
to the property. On the other hand, it is 
contended by the _ plaintiffs-respondents 
that there was no physical delivery of pos- 
session at any time by the donor to the 


donee. The donor died at Kurnool. There, 


was no attornment of P. W. 2 so as to 
hold that the. donee was put in possession. 
Without delivery of possession the gift was 
not valid. Any subsequent taking of 
wrongful possession by the donee would 
not make the gift valid. 


5. It is not in dispute that on 9-I- 
1968, that is, even before the suit was 
filed, the suit having been filed on 224- 
1968, the defendants took forcible posses- 
sion of the plaint schedule house. When 
it is not disputed that on the date when 
the gift deed was executed the house was 
in possession of the usufructuary morse 
the donor had right only to the equity 
redemption which is not capable of being 
physically delivered to the donee. That 
could only be conveyed by a registered 
document. P. W. 2 was in physical 
session of the house as a mortgages. The 
donee could not therefore be put in actual 
possession of the property. The property 
va was the ae ar ies of the gift. 

eed was not capable o ing put in phy- 
sical possession of the donee. The donor 
could only authorise him to take posses- 
sion by executing a recital in the gift-deed 
that possession was delivered, from which 
it could be inferred that the donee should 
take possession from P. W. 2 on the liqui- 
dation of the debt. In other words, he 
authorised the donee „to e possession of 
the property. That in my opinion is suff- 
cient to complete the gi In Kasam Umar 
v. Gulab, AIR 1956 Sau 20, Shah, Chief 
jae (as he then was) speaking on be- 
alf of the Bench held that “equity of re- 
demption of a_ mortgaged property can be 
subject of valid gift under the Mahomedan 
Law and if the mortgagee is in possession, 
then the gift need not be accompanied 
immediate delivery of possessio 
donor should divest himself of 
and should put the donee in a Position to 
recover possession and should invest him 
with authori for that rpose. This 
would be y so even when the donor- 
mortgagor is in possession of the mortga- 
ged property at the time of 
the tenant of the usufructuary mortgagee. 


but the - 
his rights - 


the gift, as | 


If the donor has divested himself of all . 


the rights in the 
donee in a position to redeem the mortgage 
by making the mortgagee to 

redemption by the donee that 
sufficient to make the gift valid 


speaking for the Bench i Munni Bai v, 
Abdul Gani, AIR 1959 Madh Pra 225, 


agree to a: 
would be ` 


Hidayatullah, Chief Justice (as he then was) . 


property and put the ` 


te 
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while observing that the three conditions 
which are necessary for a valid gift under 
the Muhammadan Law are (1) manifesta- 
tion of the wish to give on the part of 
the donor; (2) acceptance of the donee, 
either expressly or impliedly; and (8) tak- 
ing of possession of the subject-matter of 
the gift by the donee, either actually or 
constructively, held that delivery of pos- 
session can be made in such manner as the 
subject of the gift is susceptible of. In a 
case of gift of the equity of redemption 
when the mortgage is usufructuary, there 
ean be no delivery of physical possession 
of the a In such circumstances 
execution of deed by the donor by which 
after making an oral declaration of gift, 
she recognised the respondent as owner o 
the house and delivered the document to 
him in token thereof, is sufficient delivery 
of possession. The Supreme Court deal- 
ing with a case where the subject-matter 
of gift was in possession of a trespasser 
in Maqbool Alam v. Khodaija, AIR 1966 
SC 1194, held that a gift of a property in 
possession of a trespasser is not establish- 
ed by mere declaration of the donor and 
acceptance by the donee. To validate the 
gift, there must also be either delivery of 

possession, or failing such delivery, some 
- overt act by the donor to put it within 
the power of the donee to obtain posses- 
sion. If apart from making a declaration 
the donor does nothing else, the gift is 
invalid. In this judgment the observation 
of the Privy Council in Mahomed Buksh 
Khan v. Hosseini Bibi, (1888) 15 Ind Ap 
81 (PC), that where a gift is public an 
authorises the donee to take possession, 
which is in fact taken subsequently, the 
gift is not invalidated because the donor 
was not at that time in possession, an 
did not- therefore, at the time transfer it, 
was referred with approval. 


6. The Allahabad High Court in 
Mirza Mehdi v. Sikandar Nawab, AIR 1955 
All 255, dealing with the question of deli- 
very of possession of property which is 
subject to a usufructuary mortgage held 
“that a distinction has to be made between 
a gift of the entire property and a gift of 
a parcel of it. A property which is made 
the subject of a usufruc mortgage 
is split up into two parcels, the equity of 
redemption and the mortgagee’s rights. The 
equity of redemption is as much property 
as mortgagee’s rights in the mortgage and 
there is no bar to a person owning only 
the equity of redemption, making a vali 
ift of the same. The requirements of 
ahaminedah Law in the matter of a valid 
gift will be complied with sufficiently if 

e donor does all that lies in his power 
to complete a transfer of the property 
rights and such rights of possession as he 
has over that property in favour of the 
donee. All that is required in such cases is 
to deliver to the donee such possession as 


the donor himself has and as the donor has 
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no tangible physical possession, an un- 
equivocal Tekan would be a sufficient 
delivery of possession.” 

Though the broad proposition that a mere 
declaration would be sufficient is no longer 


good law, the proposition that where the 
property gifted is subject to a usufructuary 
mortgage, the delivery of such possession 
as the property is capable of, makes the 
gift valid, receives the approval of the 
Supreme Court in AIR 1966 SC 1194 

7. Having re to the above de- 
cisions it must be held that where the pro- 


perty gifted is subject to a ctuary 
mortgage, what is gifted is merely the 
equity of redemption and not physical 
possession of e property itself. The 


equity of redemption is not capable of be- 
ing physically delivered and the donee 
cannot be put in actual possession, Autho- 
rising the donee to eem the mortgage 
and take possession of the property, by in- 
Spore a declaration to that effect in 
the gift deed, it could be spelled out that 
such possession as the property was 
capable of was delivered and therefore, 
there was a valid gift of the property. 

8. In Jhumman v. Husain, AIR 
1981 Oudh 7, it was held that a mere de- 
claration of delivery of possession is not 
sufficient. No exception could be taken to 
this proposition, for a declaration with res- 
pect to. property which can be put in 
pe possession of the donee, would not 

e sufficient. It is significant to note that 
even in that decision it was observed that 
possession obtained b the donee later 
with the consent of the donor would ren- 
der the gift valid. 

9. In a very exhaustive judgment 
in Noorfahan v. Muftkhar Dad Khan, AIR 
1970 All 170, in which several rulings bear- 
ing on the question were discussed. Gulati, 
§., observed: _ 

“But all cases where the Courts have 
shown a departure from the strict Moham- 
madon Law, ne ‘canoes : : ager cas 
oF p =p etween husband anı ite 
and gifts to a minor.” 

In that case the gift was not in favour 
of either the wife or the minor child of 
the donor and therefore, the gift was held 
to be not valid. Hidayatullah, C. J. (as 
he then was) observed in Katheessa Umma 
ee ere Kunhamu, AIR 1964 SC 
“the intention to make the gift was clear 
and manifest because it was made by a 
deed which was registered and handed 
over by Mammotty to his mother-in-law 
and accepted by her on behalf of the 
minor. There can no question that 
there was a complete intention to divest 
ownership on the part of Mammotty and 
to transfer the property to the donee, I£ 
Mammotty had handed over the deed to 
his wife the gift would have been com- 
plete under Mohammadan Law and it 
seems impossible to hold that by handing 
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over the deed to his mother-in-law in whose 
carge his wife was during ess and 

afterwards, Mammotty did not complete 
the gift. In our opinion both in text and 
authorities such a gift must be accepted as 
valid and complete.” 


10. In the instant case it is not In 
dispute that apart from the declaration in 
m document itself, the document after 

been executed was handed over y 
havin to the first defendant and N 
Kan thereafter took possession of the io 
Thus, there was symbolic delivery 
possession thou not constructive or 
nea deliv e Findings of fact were 
“in the lower Court and can- 
not therefore Fas allowed to be challenged 
in’ Second ama D plaint ` schedule 
house, as already observed was subject to a 
usufructuary mortgage on the R oe a 
gift and therefore was not capable of bein 
ut in Fa haces possession. of the does: 
What donor had in his power was 
to authorise the donee to take Pak oie 
and in fact, he took session of the pro- 
perty thereafter. That being so, in m 
-lopinion the gift must be held to be 
and complete. Once the gift is held to be 
valid, the plaintiffs have no right to recover 
sséssion of th 
ts 


il. The Second Anpa $ therefore, 
neces and is accordingly allowed with 


a ` Leave granted. 


Appeal allowed, 
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OBUL REDDL AW. IT RAMACHANDRA 


Sri Anjaneyaswamy “Temple, Visakha- 
tnam, Appellant v. Govt. of Andhra Pra- 
Reali esh and pase Respondents. 

Writ Appeals: Nos. 490, 491 and 535 
of 1969, D/- of 
High Court of A. P. at Tod 
W. a NO Fronts of 1968, D/- 3-7-1969. 

on Act (1894), S. 17 (1) 
f @, Oan p 5-A — Acquisition of 
waste or arable — Matter of 


urgent ae — Comp . with S. 5-A 
can be dispensed with, 
Sub-section (2) of Section 17 covers 


including gs thereon irres- 
e of the fact whether it is arable or 
. Sub-section (4) of the Section 
which dispenses with the compliance’ wi 
Section 5-A of . the Act applies to land 
covered by Sub-s. (2): that is neces- 
sary for it is that the Government should 
-form an opinion that the matter is of ur- 
gent a Bide ag my land is 
sought to be or & public purpose 
and the Government thinks the matter of 
urgent nature the case is covered by Sub- 


DP/EP/C649/72/MNT/VBB 


any | 





- (1910) ILR 34 Bom 618 = 


~ the Appeals. Srd. Govt. Pl 


the house from the defen- 


under Section 5-A of the 


ALR ` 


section (2) and ona with Section 5-A 
can be Seed in respect of it under 


l aoei (4). Ree 1963 SC 151 and AIR 


1927 ee T and AIR 1940 Sind 58 and 


1907) ILR Pona 151 and AR 108, ILR 

Bom 618 and AIR ig 106, Rel. 
on ` 9, 18) 
Cases — Referred: Cia a Paras 
AIR 1963 SC 151 = (1968) 2 SCR 


TT4, Somawanti v. . State of Punjab 5 
AIR 1940 Sind 58 = ILR-(1940) Kar 
-of “Sind v. Harkrishin- 


AIR 1939 All 108 = 1998 AI LJ 
‘1171, Damodar Das v. Secy, of 


AIR 1927 PC 172 = 54 Ind App 
187, Secy. of State v. Tarak rT 9 
12 Bom 
LR -34, Govt. of Bombay v. Esufali 
Salebhai oe 1r 
(1907) ILR 80 Mad -151 = 16 Mad . 
LJ 551, Sub-Collector of Godavari 
v. Seragam Subbaroyadu z 10 


D. Satyanarayana, for Arp t in all 
on behalf 
of Respondents in all Äppes. 


OBUL REDDI, J.:— These three ap- 
are preferred against the common 
fod ent rendered by our brother Madhava 
odz the Writ Petitions 
me 2, 2199 and 2200 of 1968 filed 
the appellants nader crs 228 of the 
Constitution for a T g the notifications 
in G. O. R. 10 cine Admi- 
nistration, dated 1921967 and G. O. R. T. ` 
Ta 574 Municipal Administra 


tion, X RE 
of the Government of Andhra Pra- 


rals- 
yana, _ the. Tear 
counsel appearing the appellants, is that . 

ere is no: warrant for ensing with the 


ure laid down under S. 5-A of the 
: ereinafter refer- 


2. r E “question, aes 
ed by Sri D. Sa 


to exercise special 
powers under S. Tr (4 of the Act. The - 
appellant in Writ a 490 of 1969 
is. a temple represented. b y is trustee, the 
appellant in Writ A: Appeal N o, 491 of 1969- 
is a proprietor of a hotel and the appellant 
in Writ Appeal No. 585 of 1969 is an Ad- 
vocate practising at Visakhapatnam. The 
two notifications issued by the Government 
of Andhra: Pradesh show that the land ac- 
quired is needed for a public purpose, to 
wit, for widening the main road at Visakha- 
Be as Havin ving regard to the posse in of 

e 


e matter, 


i ae moved this Court under 
of the Constitution 


tending that the procedure 
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by-passed or dispensed with in respect of 
te lends notifi as th do not come 
within the meaning of arable or waste land 


in sub-section (1) of Section 17` 
the Act. The appli ms were resist- 
ed by the respondents contending inter 


alia that the acquisition was for a public 
purpose viz, to widen the main road in 
isakhapatnam city and therefore the ac- 
ton taken under Section 17 (4) of the Act 
cannot be challenged. 


8. . Mr. Justice Madhava Red 
issed the petition holding that lan 
which form part of a building or house 
site in a town -like Visakhapatnam could 
not be regarded as arable land, nor does 
the notifications show that the Government 


treated them as waste or arable lands. 


4, Mr. Stayanarayana appearin 
for the appellants strenuously Saded 
that unless the land is either arable or 
waste, the provisions of Section 17 (4) cam 
not be invoked and that so far as the ap- 


pellants in writ appa Nee 490 and. 535 _ 


of 1969 are concern a part of ther 
buildings se pa and = tee it is 
not permissible to dispense with the proce- 
dure laid down in S. 5-A of the Act.. 


5. There can be no dispute that 
the acquisition is for a public purpose. The 
expression “public purpose”, would, how- 
ever, include a purpose in which the gene- 
tal interest of the community as opposed to 
the interest of the individual is 


within the exclusive jurisdiction of the Gov- - 


eroment and the sp power in cases of 
urgency exercised under S. 17 (4) of the 
Act cannot be attacked, unless it could be 
shown that the action is either mala fide 
or that the Government had not applied its 
mind to the facts of the case before it in- 
voked the provisions of Section 
There is nothing to suggest 
material placed before us there is any 
-kind of abuse of power by the Govern- 
ment or that it failed to apply its mind 
before it chose to dispense with the proce- 
dure prescribed under S. 5-A of the Act, 
The vernment notified the acquisition 
at the instance of the Municipality, as the 
main road happened to a narrow one 
and the traffic on that road was much more 
than it could take. Therefore, it cannot 
be said that the Government had not ap- 
plied its mind ‘before it issued -the impugn- 
ed notifications, - | . 


6. The learned counsel sought to 
contend that sub-section (4) of Section 17 
of the Act does not contemplate dispens- 
ing with the procedure under S. 5-A of 
the Act, unless the lands sought to be ac- 
quired fall in the class of either arable or 

spectiied 


waste lands as in sub-section (1). 


and Enh gi the impugned notifications 

are ille; 

beyond the oe conferred ‘on the Gov- 
er Sectio 


ernment un 


the case. 


7. The i “land” is defin- 
ed in Section 8 (a) and it includes “bene- 
fits to arise out of land, and things attach- 
ed to the earth or poeneny fastened 
to anything attached to the earth”, The 
material Bf S. 17 reads:— 

17 (1): In cases of urgency, when- 
ever the appropriate Government so di ; 
the Collector, though no such award has 
been made, may, on the expiration of 
fifteen days from the publication of the 
ik a in Sectio : 9, Sub-sec- 

on e possession of any waste or 

arable land needed which shall thereupon 
vest absolutely in the Government, free from 
all encumbrances. 

Explanation: This sub-section shall 
apy. fe any waste or arable land notwith- 
standing the existence therein of scattered 
trees or temporary structures such as huts, 
pandals or sheds. ` 

.(2) In the following cases, that is to 
say, i 

R xx x _ Xx 

Whenever in the opinion of the 
Collector it becomes necessary to acquire 
the immediate possession of any kind— 

H) for the construction, extension or 
improvement of 


any record. 

The Collector may, immediately after 
the publication of the notice mentioned in 
sub-section (1) and with the previous sanc- 
tion of the appropriate Government enter 
upon and take possession of such 
which shall thereupon vest absolutely in 
the Government free from all encumbran- 
ces; 

Provided that the Collector shall not 
ate ee of any building or part of 
a iiding under this sub-section without 
pring to the occupier thereof at least 
orty-eight hours’ notice of his intention to 
do so, or such longer notice as may be 
reasonably sufficient to enable such occu- 
pier to remove his movable property from 
such building without unnecessary incon- 
venience. . 

(8) ERTO Rt ee 

(4) In the case of any land of which, 
in the opinion of the appropriate Gover- 


ment, the provisions of sub-section (1) or _ 


sub-section (2) are applicable, the appro- 
priate Government may direct that the pro- 
visions of Section 5-A shall not apply, if 
it does so direct, a declaration may be 
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made under Section 6 in respect of the 
land at any time after the publication of 
the notification under Section 4, sub-sec- 
tion (1y. ; i 

8. The scope of sub-section (1) of 
Section 17 should not be mixed up or con- 
fused with the scope of sub-section (2) of 
Section 17. While sub-section (2) speaks 
of arable or waste land needed for public 
Purposes, sub-section (2) speaks of any 


9. The definition of “land”. is wide 
enough to take within its fold buildin 
also, as building is a thing permanently 
attached to the earth. e expression 
“bermanently” has been held to be used. 
as an antithesis to “temporarily” (See Secry 
of State for India v. Chandra, AIR 
1927 PC 172). A Division Bench of the 
Sind Court construing the scope of the ex- 
ression “land” in Province of Sind v. 

arkrishindas Gulabrai, AIR 1940 Sind 
58, observed: 

“For the purposes of the Act, land 
includes buildings and also trees and stand- 
ing crops. The _ definition is wider than 
that of immoveable propery under the 
Transfer of Property Act 

10. As long ago as 1907 in Sub- 
Collector of vari v. Sera Subbaro- 
yadu, (1907) ILR 30 Mad 151, Justice 
Subrahmanya Ayyar and Justice Miler 
while dealing with the expression “things 
attached to earth” observed:— 

“There is no provision in the Act for 
the separate assessment of compensation 
for buildings apart from the land on which 
they stand, and, inasmuch as it is impos- 
sible to hold that they are liable to be 
acquired without compensation, it must be 
taken, that in Section 23 the word “land” 


includes “buildings standing thereon”. If 
so, that must be, because buildings are 
“things attached to the and it is 


anomalous to interpret the same word as 
including one class of things at 
the -and excluding another”. 


11. That was also the view ex- 
i ed by the Bombay High Court in the 

Matter of Land Acquisition Act I of 1894, 
Govt. of Bombay v. Esufali 


Salebhai, 
(1910) ILR 34 Bom 618. As stated by 
Justice Chandavarkar the use of the in- 
clusive verb “includes” shows that the 
Legislature intended to lump ee in 
one single expression viz., sev 
things or particulars, such as the soil, the 
buildings on it, any charges on it, and 
other interests in it, all of which have a 
separate existence and are capable of be- 
ing dealt with either in a mass or separate- 
ly as the exigencies of the case arising 
under the Act may require. 

12. The Allahabad High Court in 
Damodar Das v. Secy. of State, AIR 1939 
All 106 pointed that for the s PUPS of 
the Act a bungalow is included in the de- 
finition of land. 


K. V. Subbaiah v. 


attached to 


Rangaiah A. L. R. 


18. The proviso to sub-section (2), 
will also bring out the fact that “any land” 
referred to in the sub-section covers build- 
ings or a part of the building. It should 
be remembered that for acquisition of land 
under sub-section (1), the d should be 
either arable or waste. It -iş not neces- 
sary for purposes of sub-section (2) that the 
land should be arable or waste: “any land” 
irrespective of the fact whether it is waste 
or arable or whether there are any build- 
ings thereon, it would be open to the Col- 
lector to acquire for purposes detailed in 
sub-section (2). The only requirement 
under sub-section (2) is that it should come 
within the meaning of Section 8 (a) of the 
Act. That is the scope of sub-section (2). 
Sub-section (4) deals with the kinds of 
land referred to in sub-section (1) and also 
“any land” referred to in sub-section (2). 
All that is necessary is that the Govern- 
ment should form an opinion that the 
matter is of an urgent nature so as to dis- 
pee with the procedure prescribed by 

ection 5A’ of the Act. Subsection (4) 
clearly refers to the provisions of sub-sec- 
tion i, as also the provisions of sub-sec- 
tion (2) and. therefore there is no merit in 
the contention that unless the land is 
arable or waste land, the special powers of 
the Government, in case of an urgency, 
under S. 17 (4) cannot be exercised. 


14. We, therefore, find no merit in 
the Writ Appeals and they are accordingly 
dismissed with costs. It will be, however, 
open to the Appellants if their buildings 
arè affected to take such action as they 
may desire, having regard to the provisions 
of Section 49 of the Act. Advocate’s fee 
Rs. 100/- in each. i : 

Appeal dismissed. 


———— aee 
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(V 59 C 61) 
K. V. L. NARASIMH C. J. AND 
ALLADI KUPPUSWAML, J. 
_ Koduri Venkata Subbaiah and another, 
Appellants v. Abburi Rangaiah and ano- 
ther, Respondents. 

Letters Patent Appeal No. 18 of 1989, 
D/- 16-9-1971, against judgment of A: D. 
V. Reddy, J. in A. S. No. 195 of 1965, D/- 
27-12-1968, 

Hindu Succession Act (1956), S. 14 
— Applicability — Where no title pas 
to donee under a document executed by 
Hindu widow, she would acquire absolute 
rights under. S.-14 — A. S. 195 of 1963, 
D/- 27-12-1968 (Andh. Pra.), Reversed. 

(Paras 6 and 10) 

Where a Hindu widow executed in 
1987 a settlement deed of pro in her 
capacity as legatee but in fact she was onl 
an heir to her son entitled to woman's 
estate as her husbands Will was found 
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to be invalid and her son died shortly after 
her husband, the document could not have 
any effect at all and could not pass any 
title to the donee. The title would con- 
tinue in Hindu widow and the possession 
of donee would in law be possession 0 
Hindu widow. Her rights would be en- 
larged to absolute rights under S. 14. The 
recital that she conveyed the -property 
which passed to her through a Will exe- 
cuted by her husband would — show that 
the intention was not to transfer all the 
interest whatever the transferor was cap- 
able of passing but only the interest which 
she acquired under: the Will. As she did 
not acquire any such interest, the settle 
ment deed did not pass any interest. Case 
law referred. AIR 1967 SC 1786, Relied 
on. A. S. No. 195 of 1965, D/- 27-12 
1968 (Andh. Pra.), Reversed. 


Cases Referred: | Chronological 
AIR 1967 SC 1786 = (1967) 3 SCR 
454, Mangal Singh v. Rattno 10 
ATR 1959 SC 577 = 1959 Supp (1) 
SCR 968, Kotturuswami v. Veeravva 
AIR 1956 Pat 349 = 1955 BLJR 
699, Sheodhyan Singh v. Sani- 
chara Kuer 9 
AIR 1951 Mad 818 = 63 Mad LW 
1006, Venkatappayya v. Ragha- 


Paras 


vayya 8 
ATR 1983 PC 83 = 60 Ind App 
116, Sahu Hargrasad v. Fazal s 


Ahmad 
AIR 1920 Mad 496 = 89 Mad LJ 
590, Subramania Patter v. Krishna 
Embrandri 6 
AIR 1915 Mad 875 = 28 Ind Cas 
865, Sabapathy Chetty v. Ponnu- 


swamy Chetty 6 
AIR 1914 PC 92 = ILR. 42 Cal 56, 
Bijraj Napani v. Pura Sundari 6 


(1907) ILR 34 Cal 329 = 11 Cal 
WN 424 (PC), Bijoy Gopal Muker- 
jee v. Krishna Mahishi Debi 5 


Advocate Cae res å K vi oe 
narayana Murty, for Appellants; G. Ven- 
katama Sastry for B. V. Subbarayudu and 
M. Venkateswarlu, for Respondents. 

ALLADI KUPPUSWAML £ :— The 
appellants in this appeal are defendants 1 
and 2 in O. S. No. 59/61 on the file 
the , Subordinate meee Court, Ongole. 
That suit was filed the respondents 
herein for recove s poss aop n ae 
tain properties, which according e 
plaintifs belonged to one Abburi Subba- 
iah, who died on the 20th October, 1918 
leaving his widow Kotilingamma, a son, 
Punnaiah and a daughter,  Chenchamma. 
The son and daughter died ey 
after the death of the father, on the 30t 
October, 1918. The case of the plaintiff 
was that after the death of Subbaiah, his 
son Punnaiah became entitled to his pro- 
erties and on his death, his mother Koti- 
ngamma was entitled’ to a Hindu wo- 
man’s estate. Kotilingamma died on 1-8- 


(Paras 6, 10) 
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1961 and on her death, the plaintiffs were 
entitled to the properties as reversioners, 
they being the grandfathers brothers 
grand-sons of Subbaiah. Subbaiah had 
executed a will dated 20-10-1918 whereby 
he bequeathed -his properties absolutely in 
favour of his son, Pornaiah and in case 
bis son did not survive him, to his widow 
Kotilingamma absolutely. Thereafter, on 
11-9-1937 Kotilingamma executed a settle- 
ment in favour of the first defendant who 
was her paternal uncles son and who had 
been brought by her to her house in order 
to assist her in cultivation. By this docu- 
ment, she also settled certain other proper- 
ties which belonged to her in her own 
right. After the coming into force of 
the Hindu Succession Act on 17th June, 
1956, Kotilingamma and the donee under 
Ex. B-2, namely, the first defendant, exe- 
cuted a settlement in favour of the frst 
defendant’s wife, the second defendant. 
In that settlement, it was recited that the 
settlors had come to know that the will 
executed by Abburi Subbaiah was not 
valid, as he had a minor son living at that 
time and hence the settlement-deed exe- 
cuted by Kotilingamma in favour of the 
first defendant was also invalid. Hence, 
as Kotilingamma had acquired absolute 
right under the Hindu Succession Act, she 
and the first defendant were again execut- 
ing a settlement deed in favour of the 
second defendant. : 


2. The Pae contended that 
the will executed by Subbaiah was invalid 
for the reason that his minor son was liv- 
ing at that time, that the settlement by 
Kotilingamma in favour of the frst defen- 
dant could not convey absolute rights to 
the donee, but’ the settlement operated to 
convey her woman’s estate, that as Kot- 
lingamma had parted with possession on 
the coming into force of the Hindu Suc- 
cession Act, she did not acquire absolute 
rights to the Propam under Section 14 
of the Act an ence the settlement by 
her in favour of the second defendant 
could not affect the rights of the plaintiffs 
who were the reversioners. Defendants 1 
and 2 contended that as Subbaiah’s son 
Punnaiah was congenitally blind, the will 
executed by Subbaiah was valid and Koti- 
lingamma had absolute rights to the pro- 
perties under the will. Even if the will 
was invalid, she continued to be in pos- 
session of the properties even after the 
settlement by her in favour of the first 
defendant in 1987 and therefore, she ac- 
uired absolute rights under Section 14 of 

e Hindu Succession Act and _ therefo: 
could convey absolute rights to the secon 
defendant under the settlement-deed, : 
B-38. The trial court held that Punniah 
was not congenitally blind and hence 
will executed by Subbaiah when his son 
was alive, is not valid. It also held that 
Kotilingamma was not in possession on the 
date of coming into force of the Hindu 
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cree for possession of items i 3 ie B Sche- 

dujo and items 1, 2, 4, oot 6 ot Cee ate 
e an r partition an a gga 

sion of 2/8rd share in paint A 
Sebede rere ae, of wSchedile a 
endants J an . 
195 of Taa eg ia regard to 
items 2 and 3 of B Schedule and items 
1, 2 and 6 of C Schedule which formed 
part of properties covered by the settle- 
ment, Ex. B2 dated 11-9-1987 executed 
by Kotilingamma in favour an the first 
defendant. Our learned brother,’ D. V. 


Reddy, J., pE with a trial ean and 
Beek a costs. It is 
against’ the gree ee ent ea decree that 
this appeal - is defendants 1 and 2 
in = ace 


ents were 
on “ie ne of the trial Court that Pun- 
naiah was not congenitally blind and that 
the will, Ex. B-l executed by Subbaiah 
on 20-10-1918 was invalid. It was, how- 
ever, contended by the learned Advocate- 
General on behalf of the appellants that 
Kotilingamma acquired absolute title to 
the properties under Section 14 of the 
Hindu e Ane ak she gen laopos: 
session, or deemed to have been in pos- 
session of the properties on the date when 
the Act came into force. In the first place, 
he contended that the settlement, Ex. B-2 
was not intended to be acted u and. 
was not acted upon and Koti mma, 
continued to be in possession notwithstand- 
ing the settlement and he relied on the 
evidence of *P. W. 1 that Kotimgamma 
was enjoying the properes as she 
Ee prior to document in Sia 
‘defendant. We are not inclin- 
of to a with this submission. There 
is no plea in the written statement that 
the settlement was a sham transaction or 
that it was not intended to be acted upon 
and was not acted upon. It is also in 
evidence that the donee and his wife who 


were brought up by her and who are her 
cousin and niece were g in ta same 
pouse along with Kottlin All that 


the evidence of P. W. amounts to is 
that in those caine she enue 
to enjoy the properties e cannot 
a an a on that the settlement 
was i acted anon 


It was further. contended on 
behalf of the appellants that even if the 


settlement van i acted Kotilingamma 
could not my rights whatsoever 
under the am invalid and no 


rights passed to Te hich, was under the said 
an Hence, even if the 68 was 
in possession under the document, it must 
be deemed to be on behalf of the true 
owner, Kotilingamma and-she must be 


deemed to be in ion .on the date 
when the Hindu Hindy Paco Act came into 


[Prs. 2-5] XK. V. Subbaiah v. Rangalah (A. Kuppuswami J.) 


addressed ` 


_by Kotilin 


ALR. 
force. Under Section 14 of that Act, the 
Hindu woman’s estate w. she possessed 
became enlarged into an absolute estate 
and therefore, she was aut to convey 
those rights under Ex.:B-8 in favour 
the second defendant. On the abe hand, 
it is contended on behalf of 
dents that as the. will was elo 
naiah became T to the 
the death of his father and on 
Kotilin gamma was entitled to a Hindu 
woman's estate as his mother and though 
under the settlement, Ex.. B-2 she purport- 
to convey the properties absolutely to 
the donee, the first defendant, the settle- 


` ment was not void but was only voidable 


at the instance of the reversioners. Hence, 
it operated to convey her Hindu’ woman's 
estate in favour of the donee. As it wag 
valid to that extent and as Kotilingamma 


‘had parted with her possession in pursa- 


ance of the settlement, she was not in pos- 
session and could not said to be in pos- 
session on the date of the Hindu Succes- 
sion Act and hence Section 14 did- not 
enlarge her rights with the result that 
under Ex. B-3 she could not convey an 
epee right to the suit properties in 
favour of the second defendant. On her 
death, therefore, the plaintiffs as rever- 
sioners were entitled to the properties, 


5. In support of the 
contention that an alienation a widow 
is not void, but voidable at the instance 
Si a Higo ergs oe rite on 
Debi, aco) wR “onl oe 329 ro and 
other decisions. It was therefore, argued 
that the settlement d Ex. B-2 executed 
gamma was d during her life 
time. The next step in the argument wag 
that if there is an oe by-a Hindu 
widow, she cannot be said to bo hi pos- 
session within the meaning of Section 14 
of the Hindu Succession This sub- 
mission is based upon a number of deci- 
sions in which it has been held that the 
section can have no anp ation vee a 
Hindu widow alienates - pro in 
which case she cannot be ‘ad to in 
judicial Possen at the commencement 
of the Act. Ko v. Veeravva, 
AIR 1959 SC rA the Supreme Court ob- 
served that the object of the Act was to 
improve me am statas of Hindu women, 

e ed interest in property 
inherited or Fed ity them to an ‘absolute 
ey were in possession 

S when the Act came into 
force: but the Act was not intended to 


beneñt alienees who hased the 
perty from the limited ovnen at a ime 


this case, how- 
ar we are not concerned with a mere 


respondents 


alienation by a Hindu widow of 

tho. by Rolling In settlement executed 
in favour of the first 

ae is recited that her husband 
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died after executing a will re her 
to enjoy the entire p with absolute 
powers of disposition. er that docu- 
ment she conveyed the property which 
assed to her through a will executed by 


er husband, as well as her self-acquired 
property. us, it is clear from the reci- 
of this document that she was under 
the impression that she was entitled to the 
property absolutely under the will execut- 
ed by her husband and she was conveyi 
that pro as the legatee of her hus- 
band, but the real position was that the 
will was invalid as the testator had a minor 
pon living a that time and Mias Koti- 
ma did not acquire an terest as 
& eae On the death of Tier husband 
the property passed to her son, Punnaiah 
and on the latters death she inherited the 
property as Punnaiah’s mother. Thus, her 
terest 


an heir of. and she had only a 
Hindu woman's estate. The settlement 
deed of property in her capacity as a lega- 


tee of her husband, whereas in fact, she 
was only an heir entitled to woman's 
estate of her son, Punnaiah could not have 
ot effect at all and could not pass any 
title to the donee. We are inclined to 
agree with the contention of the appellants 
that the decisions cited on behalf of the 
respondents to the effect that the aliena- 
tion by a Hindu widow is voidable, that 
it operates to convey the widows or wo- 
mans estate to the alenee and therefore, 
she could not be said to be in possession 
of the property and hence Section 14 of 
the Hindu Succession Act does not enlarge 
her estate, have 
facts of the case. 


& z ee next nar aen 
thou otilingamma no right to the 
property as legatee of her husband and 
even though she to convey the 
rights she possessed as a legatee, to the 
donee under Ex. B-2 the settlement would 
operate to transfer whatever interest she 
had in the property on that date, that is, 
the Hindu woman’s estate to which she 
was entitled as mother of Punnaiah. Reli- 
ance was placed upon Section 8 of the 
Transfer of Property Act under which, un- 
less e aiani ae ae ae 
necessarily impli a transfer o 
es forthwith to the transferee all the 
net which oe Kai iA is oe ap 
able of passing - Ə pro , and in the 
le incidents thereof. The laned coun- 
for the respondents drew our attention 
to certain decisions in this connection. In 
Subramania Patter v. Krishna Embrandri, 
89 Mad LJ 590 = (AIR 1920 Mad 496) 
a Karnavan of a Tarwad who had absolute 
to er a decree purported to 
aa so on the ground that it was his self- 
i property. whereas it was In truth 
tarwad property. It was held that the 
recitals as to under what particular state of 
facts he obtained his power to convey çan- 


no application to the 


in the property was only that of 
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not affect the title of the transferee pro- 
vided the transferor has got the power to 
give an absolute title and professes to con- 
‘vey such absolute title, Similarly, in Saba- 
pathy oe v. Ponuswamy Chetty, 28 
d Cas 865 = (AIR 1915 Mad 875) it 
was held that a gift by a father in favour 
of his daughter purporting to be im respect 
of his self-acquired property could be sus- 
tained even though It was joint family pro- 
perty, as even in such a case he fad 
Tove to make a gift. It was observed 
t the donor intended to part with all 
the interest he possessed in any capacity 
in the property and that the recital in the 
deed t the properties were purchased 
with his self-acquired money did not in 
the circumstances of the case negative his 
intention of exercismg any power of dis- 
po he might have as managing mem- 
er of the family. Another decision tbat 
was relied on is that of the Privy Council 
in Bijraj Nopani v. Pura Sundari, ILR 42 
Cal 56 = (ATR 1914 PC 92). Where an 
executor who was also one of the bene- 
ficiaries sold the property of the testator 
together with all the estate, right, title and 
interest of the vendor it was held that the 
deed conveyed the whole title vested in 
the executor and not merely his - beneficial 
interest, though he did not purport to 
convey in his capacity as executor. We 
do not think that these decisions apply 
to the facts of this case. The decisions 
relied on deal with cases where the alienor 
has got an absolute interest in the proper- 
ty and a right to dispose it of in two 
capacities and the mere fact that he pur- 
rts to exercise the right in one capacity 
oes not. preclude the court from holding 
that all interest in the property in what- 
ever capacity he has possessed passes 
under the document. Further, in these 
cases the alienor conveyed’ all interest he 
had in the property. In Ex. B2 there is 
no recital that the donor is conveying all 
interest or whatever interest she had in 
the momy, On the other hand, it is 
stat t she conveyed the property 
which passed to her through a will exe- 
cuted by her husband. It cannot there- 
fore, be argued t she convey: also 
her interest which she got as heir of Pun- 
naiah, Section 8 of the Transfer of Pro- 
perty Act starts with the words “Unless 
a different intention is expressed or nueces- 
oy ae lied”. In this case it appears to 
us t the intention was not to transfer 
all the interest whatever the transferor 
was capable of passing, but only the inte- 
rest which she acquired under the will of 
her husband. As she did not acquire any 
such interest, Ex. B-2 did not operate 
to pass ed interest. Reliance was placed 
upon the following recitals in the set- 
tlement-deed; rom now onwards you 


and your heirs alone shall enjoy the said 
property with absolute powers of disposi- 
tion by way of gift and sale etc. But I 
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and my heirs shall have no right or liabi- 
lity at any time.” We do not think that 
these WONS will have the effect of passing 
whatever interest the donor had the 
property. 

7. In tbis connection reference 
may be. made to EREA Ag the Privy 
Council in Sahu Ha Fazal Ah- 
mad, 60 Ind App 1 asd AiR 1933 PC 
83). In that case a Mhan sold two 


ges to his mother and left a -substan- 
part of purchase mone with her to 
be soot in charity. On his death, the 


mother aoe some eae in charity and 
then se villages in Wakf suit 
to a charge tor the amount actually paid 


plus the amount spent in charity. The 
sale was set aside as being merely a cloak 
eirs. The. wakf 


for a ae in fraud of the 
fell with the sale, but it was contended that 
as the mother was entitled to a third share 
of the villages as heir to her son, the wakf 
was operative as to that third share. But 
the Privy Council held that the reserva- 
tion of a charge for what she had 

and spent showed that the mother had no 
intention of settling anything of her own 
or anything except what she thought had 
been entrusted to her by her son. In this 
case also it appears to us~ that the inten- 
tion of Kotilingamma was to settle the pro- 
perty which according to her she got ab- 
solutely under the will of her husband. 
But there was no intention on her part to 
settle the property which she got as heir 
to her son Punnaiah by way of “indu 
woman’s estate, 


8: In vsteneey ye Ragha- 
vayya, AIR 1951- Ma 18 it was held 
that it was incompetent for an undivided 
member of a n= u family to alienate by 
way of gift his undivided share or any 
portion thereof and such alienation is void 
pa toto, and as there were no rights creat- 

ed by a void transaction, Section 8 of the 
_ Transfer of Property Act has no applica- 
tion, 

9. It was then contended on be- 
half of the respondents that the recital 
that Kotilingamma got ae pe rty under 
a will executed by h Ban would 
amount only to a mis desennia regarding 
the identity and the learn counsel re- 
ferred in „connection to Section 78 of 
the Indian eae Act and to the deci- 
sion in Sheodhyan Singh v. Sanichara 
Kuer, AIR 1956 Pat 849. We do 
think that the present case can be 
be a case of mere mis-description. 


: 10. In the result we are of the 
view that under Ex. B-2 no title passed 
to the donee, but it continued with Koti- 
lingamma. Therefore the possession of the 
donee would in hehe possession of 
Kotilingamma. ins Man gal Singh v. Ratt- 
no, AIR 1967 SC 1786 Fhe Supreme Court 
accepted the contention t even if a fe 
male Hindu is out of possession Pe 


Dorayya (Parthasarathi J.) 


tion. 


perty must be held to be essed by her, 
if her ownership rights iA the 







rights she is capable of obtaining ac- 
Eal possession of it. We therefore, hold 


a reason of Sec 
cession Act and she became entitled 


piat defendant. 
Subbaiah were not therefore, ides to 
ask for possession of the property. 


11. Tt follows that the decision of 
our learned brother, A. D. V. Reddy, J. 
kas to be set aside and the suit dismissed 


in respect of the items which are the sub- 
ject-matter of the a vi items 2 and 
8 of B Schedule and items 1, 2 and 6 of 
C Schedule, but in the circumstances we 
direct each’ paty W bar ih own costs 
throughout. 

Appeal allowed. 
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(V 59 C 62) . 
NARASIMHAM AND 

PARTHASARATHE, Jf. 

Balaswaraswami Varu and another, 

Appellants v. Mallidi Dorayya and others, 
Respondents. 


Writ aD Nos. 187 and 472 
1968, D/- 2 ON, against order of ma 
Court in W. P. No. 1549 of 1965, D/- 
8-3-1968. 


Civil P. C. (1908), O. 41, R. 283 — 
Order of remand — Lower Court has to 
act within limits of the order. 

When an appellate Court comes to a 
conclusion on a question of faet and re- 


mands the case for further the 
lower Court has to act within t limits 
of the remand order. It cannot pa en 


ellate Court. it 
its of its jurisdic- 
ein 9, 12) 
T. Ramachandra Rao, for ppellant 
in W. A. No. 187 of 1968 and i la Res- 
ndent in W. A, No. 472 of 1968; V. 
enkataramanareddy, for Respondents Nos. 
1 and 2 in W. A. No. 187 of 1968 and for 
Appellants in W. A. No. 472 of 1968; V. 
Venkatremaniah for Srd Govt. Pleader m 
behalf of 3rd Respondent in W. A. ats 
re and a Respondents 2 and 8 in W. 
A 472/196 
an rerehicrele J.:— These two 
appeals from the decision of Ekbote, J. 
mele to identical subject -matter and con- 
m the question of the grant of ryotwarl 
patta consequent on the abolition of Gopa- 
lapuram Estate. The land in respect of 


DP/EP/C650/72/MNT/VBB 


the finding of the ap 
does it exceeds the 





1972 
which proceedings were taken by the 
Asst. Settlement Officer, is situate at the 


village of Gopalapuram. ` 

2. In Writ Appeal No. 187 of 
1968 the appellants are deities represented 
by the trustee and he claims that ryotwari 
patta has to be granted to the deities. The 
rival claimants are the appellants in Writ 
Appeal No. 472 of 1968 and they advance 
the plea that they are the ryots entitled to 
the grant of a patta. $ : 

3. Both sides are nggrieved by the 
decision of the Tribunal which came to the 
conclusion that neither the deities nor the 


tenants have established the right to the - 


lands in question. The negation of their 
case by the Tribunal is based on its view 
that the land in question ‘must have been 
once tanks’. The finding of the Tribunal 
is not stated in a precise form but it is 
clearly a pronouncement holding that the 
nature of the pon: is a that no rvot- 
wari patta can be granted to any party. 
This fading of the tribunal was rendered 
in confirmation of the conclusion of the 
Asst. Settlement Officer. 


4, There were two writ petitions 
by the deities and the ryots and they were 
heard together and decided by a single 
Judgment. Our learned brother summed 
up his view in these words: 

ee the finding of the Tribunal 
categorically is that this is not a-.darmilla 
inam, that it is a tank bed land and there- 
fore a communal land not used for a spe- 
cific purpose. When once this finding is 
there, the Tribunal could not have granted 
pattas to any one of the parties.” 


5, The learned Judge overruled 
the plea that the Tribunal and Assistant 
Settlement Officer acted in excess of juris- 
diction. He confirmed the Tribunal’s view 
that the land in question is a ‘Comm 
waste land’ and rejected the writ Peti- 
Hons. 


6. In these appeals the appellants 
Join in presenting a common case to fe 
over the preliminary hurdle that neither 
party is entitled to the t of a ryotwari 
patta. To this extent the appellants are 
ad idem although their interests are in con- 
flict on the question as to who is to get 

e 


the ryotwari patta once they get over 
It is submitted on their behalf 


Initial difficulty. 

7. 
that there {8 a clear admission made by the 
Government in the counter filed on its 
behalf that the -lands in question were 
classified as ryoti lands and treated as such 
for a considerable time before the abolition 
of the Estate. After the notified date, the 
entries in the village accounts bear out that 
the lands were treated as Zeoroyiti in 
nature. 


8. Tt is not the case of the Gov- ' 


amment that the averments in the counter- 
afidavit were made under a misapprehen- 
ïon. They were not shown to be the re 


‘of being granted to an 
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sult of inadvertence or fraud. Nor is it 
said that they are not borne out by the 
records of the estate. It must be noted 
that the counter-affidavit was filed in this 
court in answer to the writ petitions and 
the pleading therein must be the basis for 
the adjudication of the respective rights of 
the parties. The decision reached by our 
learned brother makes no reference to the 
pleading filed by the Government in ans- 
wer to the writ petitions presumably be- 
cause his attention was not invited to it. 
We are of opinion that the decision of this 
court in these proceedings must be render- 
ed in the light of the pleadings placed be- 
fore us and that there is no justification for 
A E specific and unambiguous 
cts admitted in the pleading. 

9. The Assistant Settlement Of- 
cer held in the first instance on 80-5-1958 
that the tenants were the ryots within the 
meaning of Section 11 of the Estates Abo- 
lition Act and directed the issue of a patta 
accordingly. This decision was questioned 
on appeal not by the Government but only 
by the deities. The Tribunal that decided 
the appeal set aside the finding and direct- 
ed a fresh enquiry. So far as the Govern- 
ment was concerned there was no chal- 
lenge of the finding that the land was 
ryoti. In view of thi sition, it is con- 
tended by counsel for the appellants that 
the Government is precluded from assert- 
ing after the remand that the land is of 
such a nature that it vests in Government 
absolutely and no ryotwari patta is capable 
party. The scope 
of the remand is very limited. The func 
tion of the settlement officer is to deter- 
mine in terms of the order of remand, 
whether the deities or the tenants are to 
be the grantees of the patta. There is 
no warrant for re-opening the settled issue 
that a patta could be granted. This posi- 
tion was not canvassed in the counter-aff- 
davit of the Collector filed on behalf of 
the respondent. . 


10, Apart from this aspect, it is 
expressly conceded that from the survey 
made in 1870 upto fasli 1868 the land 
stood in the name of the deity. It 
is also stated that the land holders ac- 
counts show that the land was described as 
‘Kattabadi Darmila Inam’ which description 
necessarily implies that it was never treat- 
ed as communal Jand. The averments in 
the counter-affidavit lead to the conclusion 
that after 1870 the land was never treated 
as tank-bed land. It follows that even on 
the date of the Estates Land Act, the land 
had shed its character as tank bed land and 
hence it was ryoti land since 1908. 


11. We are eror of opin- 
ion that the finding of the Tribunal that 
the land was tank land at the notifed 
date cannot be sustained, 


12. The position therefore is tha 
one of the two rival claimants is entitled] 


` accounts and not a 
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the issue of ryotwari patta. The Tri- 
bunal, it is manifest did not consider that 
tion. Nor did the Assistant Settlement 
cer approach the question in the true 
Dedna He the limit of his 
iction which was to conform to the 
its of the orders of remand. 


„pro 


that the land did not constitute a darú 

inam and that Ekbote, J., also affrmed the 
finding. It is also stated in Paragraph 6 
of the Collectors - counter-affidavit ae. 
- land is ryott according to the 


- we are remitting the matter to the Asst. 
Settlement Officer there is no, need for us 
to deal with this submission of counsel, 
We feel no doubt that the prior findings 
and the statement in the counter-affidavit 
as also the entries in accounts will be duly 
taken note of by the Assistant Settlement 
Officer in the proceedings that will follow. 

14, The Assistant Settlement Off- 
cer, Kakinada will now deal with the dis- 
pute between the parties as one coming 
under Sections 56 and 11 of the Estates 
Abolition Act. From what we have said 
in the previous paragraph it is clear that 
the deities cannot be said to be ‘land hold- 
ers’ inasmuch as the land was not a dar- 
mila Inam. 


15. We allow the. appeals and d- 
rect the Assistant - pice Officer Ze 
t a ryotwari patta er enquiring in 
the dne nde: anes 56 of the Ace 


The parties will bear their respective costs 
throughout Appeal allowed: 
Case remanded. 
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OBUL REDDI AND D, VENKATESWARA 


The General eee South Central 

Railway, | ss ae er and another, Ap- 

lants v. A. V. R. Siddhanti and others, 
espondents. 

F Writ Appeal No. 689 of 1970, — D/- 

1-9-1971, against judgment of High Court 

ng P. No. 1145 of 1969, D/- 313 


Railway Board drawn from different sour- 
ces — Su ently integrated into a -sin- 
gle cadre — g up G. S. Depart- 


seniority of such employees in the common 
integrated cadre prevails in absorption — 
Fixing the seniority on the basis of origi- 
nal source of recruitment to G. S. 


EP/EP/C710/72/AGT/VBB 


Dept. 


ALR 
would amount to denial of equal oppor- 
tunity within Art. 16 = 


E liy 
as between persons who are A 


ploym 

520: AIR 1962 SC 86: AIR 1967 SC 5&2: 
AIR 1967 SC 1889, Relied on. 

(Paras 6, 7, 8} 

When once a common cadre was form- 


-ed_ after integrating the grain shop person- 


nel recruited from different sources, and 
members belonging to the common cadre 
were absorbed aes in other departments 
their seniority in common cadre pre- 
vailed, and it 2 a not be disturbed by 
further dividing line on the basis of dife- 
‘rences that prior to the formation 
of a common cadre in the Grain Shop De- 
partment. That would clearly be a. denial 
of equal opportunity to persons similarly 
situated in the- matter of further promotion 
on the basis of their seniority among other 
groun 0. a 
ds. W. A. No. 317/1967 d. 
Dissented Po Misc. P. No. 821/1 
ERI and. W. P, 3026 and 3110 of 1965 
(Ma Followed.. ` (Paras 8, 10) 
Since the absorption of direct recruits 
and others is from the integrated Grain 
Shop Department, no di ation can 
be shown on the ground of difference that 
existed een various sources prior to 
the Grain Shop Department for 
seniority, (Para 9) 


se of fixing 
Cases Referred: | Chronolo 
(1969) W. A. No, 818 of 1967, D/- 


30-7-1969 
AIR 1967 SC 1889 = (1968) 1 SCR 


185, Roshan Lal y. Union of India 4 


> 'AIR 1967 SC 52 = (1966) 3 SCR 


600, Mervyn aae v. Collector 
of Customs, mbay 
gao) w P. Ne 8110 of 1965 


(Mad.) _ 5, 10 
(1964) Misc. Peta. No. 821 of 1964 


10 
AIR 1962 SC 886 = (1962) 2 SCR 
586, SER anager, Southern 
Railway Rangachari 
AIR 1958 SC 520 =-1956 SCR 857, 
idas v. State of U. P. 

A. Raguvir, Standing Counsel for Rail- 

ways, for Appellants; S. Rama “Murty, for 
Respondents 1 to 9. 

OBUL REDDI, J. — This appeal pre- 
ferred by the South Central way ce 
directed against the jud ceo of Mr. 
tice Krishna Rao in No. 114 769 
allowing the petition filed by Respondents 
1 to 9 herein (petitioners in the writ peti- 
tion). under Article 226 of the Constita- 
tion for the issue of a writ in the nature 


writ or 


T Ske cE ee T D 
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the original ee of the Railway 
Board dated 16th. October, 1952 and also 
to further direct the appellants not to give 
effect to the subsequent proceedings of the 
Railway Board dated 2nd November, 1957 
and 18th January, 1961. = 


The Writ. Petition came to be 


2. 
fled by Respondents 1 to 9 under the fol- 


lowing circumstances: During the Second 
World War, with the object of supplying 
foodgrains at fair prices to the Railway 
employees, a new Department known as 
“Grain Shop De ent” was created and 
recruitment of the personnel was made on 
an emergency basis from three sources; 
_the sources Danis (1) temporary staf who 
were appointed in the permanent depart- 
ments initially and subsequently transfer- 


red to tho Grain Shop Department. (2) 
temporary staff recruited for the perma- 
nent Department through the Staff Selec- 


tion Board but posted in the Grain Shop 
Department, and (8) temporary staff direct- 
ly appointed by the Grain Shop Depart- 
ment. After the war this Department was 


ment in other permanent Depart- 
ments of the Reilways was taken wp. 
Respondents 1 to 9 who belong to the 


category of temporary staf directly ap- 
pointed by the Grain Shop Department 


were absorbed in the various permanent 
Departments of the- Railways as also those 
who were selected by the Selection Boards. 
Then the question of. fixing the inter se 
seniority among those drawn from the 
three sources to the erstwhile Grain Sho 
Department came up for consideration an 
the Railway Board by its proceedings dated 
16th October, 1952 directed that the inter 
se seniority of all the three categories of 
the wound up Grain Shop Department ab- 
sorbed in the permanent Departments be 
fixed taking into consideration their service 
right from the beginning of their recruit- 
ment in the Grain Shop Department. Sub- 
sequently, resentations were made to 
the Railway Board by the Railway em- 
ployees, and as a t of the representa- 
tions, the Railway Board issued proceed- 
ings on 2nd November, 1957 in partial 
modification of the earlier proceedings 
dated 16th October, 1952 directin that 
while inter se seniority of the and 
second categories of the Grain Shop De- 

rtment should be maintained as directed 

its proceedings dated 16th October, 
1952, the seniority of those who_ belong 
to the third category which included res- 
pondents 1 to 9 should be fixed only with 
reference to the respective dates of their 
actual -absorption into the various Depart- 
ments. Certain difficulties arose in giving 
effect to the modified proceedings and the 
Railway Board issued clarification by its 
further proce dated 18th January, 
1961. This clarification in the proceedings 
dated 18th January, 1961 fixed the senior- 


ity of the staff of the Grain Shop Depart- 

ment including respondents 1 to 9 only 

from the date of their absorption in the 

“irrespective of 

the date of their physi absorption in 

._ Respondents 1 to 9 

assailed the proceedings of the Railway 

ge a a Povenper ar and 

anuary, on the 

they are discriminatory and ending Arti- 

cles 14 and 16 (1) of the Constitution. 


.. & Respondents 1 and 2, the ap- 
ellants herein resisted the ap lication on 
e main ground that the Board is compe 


tent to revise the seniority as the recruit- 
ment of the personnel to the Grain Shop ` 
Department was on a temporary basis anı 
that, therefore, a policy decision had to be 
taken after the Department was abolished, 
and the members of the disbanded shop 
were shown places in the regular Depart- 
ments having regard to their educational 
qualifications, age and service rendered in 
other departments and that being a polic 
decision, it is not liable to be question 
nor is there anything to suggest that res- 
pondents 1 to 9 have been singled out for 
any discriminatory treatment. It is their 
case that to equate the writ petitioners 
epidot: herein) with regular employees 
would be doing injustice to the regular 
employees and as such there is no violation 
of the arantees either under Article 14 
or 16 (1) of the Constitution. 


4, The learned Judge on a consi- 
doration Re the tiers eel ise a 
and relying upon the ju ent of a single 
Judge of the Madras High 


ships of the Supreme Court in Roshan Lal 
v. Union of India, AIR 1967 SC 1889 
held that the Railway Board’s proceedings 
dated 2nd November, 1957 and 18th Janu- 
ary, 1961 are void as they offend the pro- 
visions of Articles 14 and 16 of the Con- 
stitution and therefore the impugned pro- 
ceedings cannot be implemented so as to 
affect the writ petitioners (Respondents 1 
to 9 herein) adversely. The learned Jud 
also held that they are entitled to tha 
benefit of the earlier order dated 16th 
October, 1952 of the Railway Board. 


5. Mr. A. Raghuvir, learned coun- 
sel appearing for the appellants contended 
that the judgment of Venkatadri, J., of 
the Madras High Court in W. P. 8110/ 
65 relied upon by the learned Judge has 
since been reversed by a Division Bench 
of tbe Madras High ut in W. A. No. 
813/67 by its aean dated 30th July, 
1969 and that er the respondents can- 
not invoke Articles 14 and 16 for the 
simple reason that there were no service 
Rules governing the employment of tempo- 
rary personnel- in the Grain Shop Depart- 
ment, and their absorption into permanent 
D ents was not by virtue of any 
R in existence, but reason of the 


Court in W. P. : 
3110/1965 and the decision of their Lord- 
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proceedings issued by ‘the Railway Board 
on: 24th August; 1948 which was a poy 
„decision taken..by the authorities an 
Railway Bpard'is competent or entitled to 
change the seryice conditions including 
seniotity in’ the absence of any Rules gov- 
erning their original appointment in the 
defunct Grain Shop Department. 


8. Therefore, the question that 
falls for determination in this Writ Appeal 
is whether the revision of seniority of res- 
pondents 1.to 9 by the impugned proceed- 
ings is a denial of equal | oppo tuait to 


thom along with those similarly drafted 
into the Grain Shop Department. It is 
not in dispute that the s had -to be re- 
_eruited to the Grain Shop Department 
from various sources, some select by the 

selected 


jon Service Commission, some 
y the Staff Selection Board and some ap- 
ointed directly from the open market. 
Even though, all the members of the staff 
appointed to the Grain Shop Department 
did not possess the same qualifications, they 
were all treated as belonging to one De- 
partment for the purpose of absorption 
into agul Departments and after absorp- 
tion, they were fitted into regular vacan- 
cies fixing inter se seniority among them. 
It is the case of respondents I to 9 that 
the fact that they were appointed from 
open market to the Grain Shop Department 
cannot afford a ground to treat them dif- 
ferently from those who were appointed 
to the Grain Shop Department either from 
among those selected by the Staff Selection 
Hod or the Joint Service Commission 
since a new Department was created draw- 
m different sources. In 

r words, it is their case that their 
length of service in the parent Department 
namely, the Grain Shop Department should 
be tla into consideration as has been 
dome in the case of their colleagues who 
were appointed through the Selection 
Boards and the refusal to count their ser- 
vice in the parent Department has result- 
ed in their being singled out or discriminat- 
ed against thus offending Articles 14 and 
16 (1) of the Constitution. Itis to be borne 
in mind that the fact that some of the 
direct recruits from open market did not 
have the minimum educational or techni- 
cal qualifications or were above the age 
limit was not a factor which weighed 
while they were being absorbed in, the 
ermanent D ents of the Railways. 
Tn other words, the Railway administration 
having regard to their len of service 
and experience exempted them from such 
disqualifications and absorbed them on a 

anent basis in other Departments. It 
E open to the Railway Board to lay down 
requisite qualifications for recruitment to 
jts service. But .when the age limit and 
qualifications were relaxed and when_ they 
were absorbed in the permanent Depart- 
ments, the fact that some of them were not 
fully qualified or were above the age limit 


ing personnel 
othe 


the- 


became absolutely irrelevant in view of 
the action of the Railway Board in ab- 
sorbing them in the permanent Depart- 
ments. The scope of Articles 14 and 18 
has been the subject of numerous decisions 
of the Supreme Court and we n only 
refer to a few of them to appreciate the 
question involved in this Appeal. In 
Banarsidas v. State of U. P., AIR 1956 SC 
520, Sinha, J., as he then was, said that 
“Article 16 of the Constitution is an in- 
stance of the application of general rule of 
equality laid down in Article 14, with spe- 
cial reference to the opportunity for ap- 
pointment and employment under the Gov- 
ernment. Like all other employers, Gov-' 
ernment are also entitled to pick and 
choose from amongst a large number of 
candidates offering themselves for employ- 
ment under the Government.” In the pre- 
sent case, the appointing authority exer- 
cised its right as an employer to pick and 
choose persons from sev sources for 
appointment in the Grain Shop Depart- 
ment which they started during the war 


time irrespective of the qualifications pos- 
sessed by the persons employed’ b em 
and thereafter treated them all alike with- 


out any distinction between direct recruits 
drawn from open market and others drawn 
from the panels of the Selection Board. 
Therefore, it is not a case where it could 
be contended that there could be no equa- 
lity as between members of separate and 
independent classes and different principles 
govern as they do not belong to one and 
the same class. It is well settled that the 
concept of equality can have no existence 
except with reference to matters which are 
common as between ` individuals, between 
whom equality is predicated. Equality of 
opportunity in matters of employment can 
be predicated only as between persons 
who are either seeking the same employ- 
ment or have obtained the same employ- 
ment. That is what Article 16 (1) in- 
juncts upon namely that there sh be 
equality of opportunity for all citizens in 
matters relating to employment or appoint- 
ment to any office under the State. Gajen- 
dragadkar, J. (as he then was) had occa- 


-sion to consider at length the scope of 


Article 16 of the Constitution in General 
Manager, Southern Railway v. Rangachari, 
AIR 1862 SC 86. As neatly put by the 
learned Judge “Article 16 (1) and (2) really 
give effect to the equality before law 

aranteed by Article 14 and to the pro- 
ibition of discrimination guaranteed — by. 
Article 15 (1). The three provisions form 
part of the same constitutional code of 
Pu and supplement each other. If 
at be so, it must be held that the mat- 
ters relating to employment must include 
all matters in relation to employment both 
prior, and subsequent, to the employment 
which are incidental to the employment 
and form part of the terms and conditions 


of such employment. Article 16 (2) prohi- 
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bits discrimination and thus assures the 
effective enforcement of the fundamental 


right of equality of opportunity guaranteed 
by Article 16 (1)”. Justice -Wanchoo, (as 
he then was), stated the scope and applica- 
tion of Article 16 (1) of the Constitution 
in Mervyn Continho v. Collector of Cus- 
toms, Bombay, (AIR 1967 SC 52). That 
was a case where seniority was to be fixed 
between direct recruits and promotees in 
a particular rotational system and in a 
particular ratio and that principle which 
was stated in the order of the Central 
Board of Revenue came to be challenged 
before the Supreme Court. The learned 
Judge observed:— 

“We have already said that this circu- 
lar also emphasises the rotational system 
in the matter of fixing of seniority and all 
that it means is that vacancies should be 
filled either by direct recruits or by_ pro- 
motees according to the quota fixed for 
such appointments. This brings us back 
to the circular of 1959, and . the main 
question in that connection is the meaning 
to be assigned to the words “seniority 
determined accordingly,” in the explana- 
tion to prneiple 6 relating to relative seni- 
ority of direct recruits and promotees. 
As we read these words, their plain mean- 
ing is that seniority as between direct re- 
cruits and promotees should be determined 
in accordance with the roster, which has 
also been specified namely, one promotee 
followed by one direct recruit and so on. 
Where, therefore recruitment to a cadre is 
from two sources, namely, direct recruits 
and promotees and rotational system is in 
force, seniority has to be fixed as poide 
in the explanation by alternately fixing a 
promotee and a direct recruit in the senior- 
ity list. We do not see any violation of 
the principles of equality of opportunity 
enshrined in Article 16 (1) by folowing 
the rotational system of fixing seniority 
in a cadre half of which’ consists of direct 
recruits and the other half of promotees, 
and the rotational system by itself work- 
ing in this way cannot be said to deny 
equality of opportunity in Government 
service.” 

7. A further question arose in that 
case whether after the formation of a com- 
mon cadre with direct recruits and promo- 
tees, promotion to the higher cadre could 
also be made only in a ratio that existed 
between direct recruits and promotees at 
the time of recruitment to the origi 
cadre. The learned Judge answered: 

“The present method by which the 
respondent puts a direct recruit from the 

de of Appraiser, though he is promoted 
fie. above a pe a who is promoted 


to the de of Principal Appraiser on an 
earlier Jate clearly denies equality of op- 
portunity where the grade of Principal 


Appraiser has only one source of’ recruit- 
ment, namely, from the grade of Apprais- 
ers. In such a case, the seniority in the 
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de of Principal Apprdaigers must: be 
etermined according to the date of ‘con- 
tinuous appointment in ‘that grade irres- _ 
pective of whether the person -.” promoted 
to that grade from the Appraiser’s grade 
is a direct recruit or a promotee.”. °° 

8. This decision clearly brings out 
the fact that when once a common cadre 
is formed irrespective of the sources from 
which the cadre was formed, the seniority 
in that cadre shall prevail and that cannot 
be disturbed and further distinction drawn 
as between direct recruits and promotees 
or others drawn from another source. An- 
other case directly in point is Roshan Lal 
v. Union of India ap Ramaswami, J., 
speaking for the Court observed: 

“In our opinion, the constitutional ob- 
jection taken by the petitioner to this part 
of the notification is well founded and 
must be accepted as correct. At the time 
when the petitioner and the direct recruits 
were appointed to Grade “D”, there was 
one class in Grade “D” formed of direct 
recruits and the promotees from the grade 
of artisans. The recruits from both the 
sources to Grade “D” were integrated into 
one class and no discrimination could 
thereafter be made in favour of recruits 
from one source as against the recruits 
from the other source in the matter of 
promotion to Grade ‘Œ. To put it diffe 
rently, once the direct’ recruits and promo- 
tees are absorbed in one cadre, they form 
one class and they cannot be discriminated 
for the purpose of further promotion to 
the higher Grade ‘C’.” 


9. What has been held by their 
Lordships in Roshanlal’s case (1) applies 
with equal force to the case on hand. 
Here also there was already an integrated 
service namely, the Grain Shop Depart- 
ment Service and all the members of this 
Service were absorbed in different Depart- 
ments and after absorption, there cannot 
be a further dividing line between direct 
recruits drawn from open market and those 
appointed through Selection Boards as 
that would clearly be a denial of equal 
opportunity to persons similarly situated in 
the matter of further promotion on the 
basis of their seniority, among other 
grounds. Since the absorption of direct 
recruits and others is-from the integrated 
Grain Shop Department, no discrimination 
can be shown on the ground of differences 
that existed between various sources prior 
to the recruitment to the Grain Shop De 
partment for the purpose of fixing senior- 


ity. 
10. 


with the view 


We are not inclined to agree 
essed by the Division 


Bench of the Ma Hi Court revers- 
ing- the piene rendere by Venkatadri, 
. The learned Judges of the Division 


ench were of the view that there was no 
Service Rule which had been evolved at 
the time of the recruitment of persons to 
the Grain Shop Department on an ad hoe 


956 A. P. [Prs. 1-2] K. — a (Kondish B) 


basis from the open market, whereas such 
. a rule had been evolved in the case of 
recruits by the Staff Selection Board or the 
Joint Service Commission. It is in that 
- view the learned Judges said that the di- 
rect recruits - cannot complain i the 
decision ‘taken ‘which is really a matter of 
indulgence or discretion to shown in 
their case. ey went on to observe— 
ne poston an tee case of the tem- 
orary em loyi would have been dif- 
Pr ent if atter their recruitment to the Grain 
Shop Establishment, an integrated cadre 
has been formed treating them as common 


cadre ective of the different sources 
from which the recruits were selected.” 

We are e to subscribe to this view 
for though the Grain Shop M Doria 


came into existence as a war time measure, 


Gran 
come into existence. t order also must 
rere prescribéd the mode of selection and 
t 
Daa from various sources. There- 
fore, we are not prepaid to agree with 
pd Bogie Judges that there was no inte- 
. cadre simply because thé person- 
ApS were drawn from different sources and 
: possessed diferent qualifications. The De- 
i ent came into existence to ameliorate 
ne 5 pmditiga of e aA employees 
o found it very procure 
sential commodities, The Rules of recruit- 


waived as 





-proce 
Railway oard issued in 1957 sould show 
that it- would be undesirable to alter the 
seniority of those who were directly re- 


crulted into the erstwhile Grain Shop De-. 


‘partment. The Railway > Board however 
a eo es ee 


cept on account of the per 
them by the ink Federation ol of g 
There could be no dipune 


Railwaymen. 
that the Railway Board p competent 
m Jowa its policies. But the policies fic 
` mulated ee it should be such as would not 
offend the Fundamental Ri guaranteed 


how recruitment was made to that . 


es-. 


to its empl 
us is also s 
Court in Mis 
1964 followin taeda 
J. in W. P. Nos. 8026 and 3110 of 1965. : 
11. We have therefore, no hesita- 
tion in confirming the order of the learned 


Judge. a and dismissin the A 
crag costs, Advocate’s feo Rs. 100/-. ppeal 
Appeal dismissed. 
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(V 59 C 64) 
- KONDIAH, J. 
Kasturi Radhakrishna M d- 
Tank v. Kasturi akvshna Murty, | Appel 


pondent. 

A. A, O. No. 239 of 1971, D/- 28-12- 
1971, a order of Ist Addl, Sub-J., 
Vijaywa D/- 7-4-1971. ` ` 


Civil P. C., egi 60 (1), Proviso, 
oe O ma In, G Proviso, 


pa 
sion ‘salary’ 


excluding the ces exempt 
under use (l). Therefo in calculat- < 
ing the attachable portion the of 


a Government servant allowances such as 
dearness, house rent etc., declared exempt 
under clause have to be deducted. first 
the total emoluments and then one- 
third of the remaining amount has to 
deducted’ as exempt under clause (i-a) and 
the remaining two-thirds of the amount 
would be attachable, If the word “s 
in clause (i-a) is not construed in 
sense given in explanation 2 and is taken 
to include. total emoluments, the exemp- 
tions under clause (l) will have to be taken 
into consideration twice which is not per- 
missible because the words “the following 


parti shall not be Hable to such at- 

lment or sale”, must’ be construed in a 
8, and proper manner. 

(Paras 7, 8) 


C. Mallikarfuna - Rao, 
Y, G. Krishna Murty, for Respondent. 


JUDGMENT :— an civil : 
néous appeal judgment-debtor 
ves rise a short aes of law relat- 


og to, “tho ho pope and interpretation of the 
used in Clauses (i) and (i-a) 


of a of the proviso to sub-section (1) of. Section 
F Gall Protos. 


2. The material facts which He in 
a short compass may be stated: The res- 
pondent-wife, who obtained a decree for 
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a sum of Rs. 9,918-65 ps. Rs. 5,500/- to- 
wards her maintenance and the balance 
towards the value of her jewellery and 
costs, sought for attachment of the salary 
of her husband, the appellant herein, who 
ig working as an Upper Division Clerk in 


the Office of the Incometax Officer at 
Vijaywada. He is drawing a basic 
of Rs. 192/- per mensem. In addition, he 


is getting Rs. 122/-, Rs. 25/- and Rs. 21.75 
towards dearness allowance, interim relief 
and house rent allowance _ respectively. 
The total emoluments would come to 
Rs. 860-75 ps. The application of the ap- 
pellant under Sections 47 and 151, C.P.C. 
to direct the respondent-decree-holder to 
furnish security before withdrawing the 
amount deposited by him into the lower 
Court, was dismissed on the ground that 
she is entitled to attach two-thirds of his 
basic salary. Hence this appeal, 


8. The contention of Sri Mallikar- 
juna Rao, the learned counsel for the a 
ellant, is that the Court below should 
fave deducted the one-third of the total 
emoluments received by his client, under 
clause (i-a) of the proviso to Section 60 (1) 


C.P.C. and ther exempted the other 
allowances under clause : of the same 
sub-section and hence, what the Court 


below has done is ilegal and unjust. This 
claim of the appellant is resisted by Mr. 
Y. G. Krishnamurty, the learned counsel 
For the decree-holder contending inter alia 
that there is no merit in this appeal. 


4, In order to appreciate the res- 
pective contentions of the parties, it is 
necessary to read clauses (b) G) and (i-a) 
and Explanation No, 2 of the proviso to 


sub-section (1) of Section 60 of the Code 
of Civil Procedure: 

“Provided that the following particu- 
lars shall not be liable to such attachment 
or sale, namely:— 

(h) the wages of labourers and domes- 
a opk whether payable in money or 


(i) salary to the extent of the first two 

dred rupees and one-half of the re- 
mainder in execution of any decree other 
than a decree for maintenance; 

(G-a) one third of the salary in execu- 
tion of any decree for maintenance; 

Explanation No. 2: In clauses (h) and 
G), “salary” means the total monthly emo- 

ents, eeclaring -any allowance declared 
exempt from attachment under the provi- 
sions of clause (1), derived by a person 
from his employment whether on duty or 
on leave.” 


5. Section 60 (1) makes all sale- 
property. either moveable or immove- 

elonging to the jndemen’ dbion, or 
over which, or the profits of which, he has 
a disposing power, liable to be proceeded 
against in execution of a decree obtained 
ggainst him. The items of properties spe- 


"m 


able 
able, 


"Ann da wm rer 7 an 


K. Radhakrishna v. Lakshminarasamma (Kondaiah J.) [Prs. 2-7] 


- attach two-thirds of the sal 
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cifled in clauses (a) to p) appended to the 
proviso to sub-section (1) of tion 60 are 
exempt from attachment or sale in execu- 
tion of any decree. Under clause (i), the 
first two hundred rupees of s i 
empt and one-half of the remainder is 
liable to be attached in execution of 
any decree other than a decree for main- 
tenance. It has no application to the case 
of a maintenance decree. A maintenance 
decree-holder is entitled to attach two- 
i of the salary in execution of his or 
her decree as indicated in clause (i-a). The 
general exemption of the first two hundred 
rupees of salary provided for under clause 
(i) is not applicable to the case of attach- 
ment in execution of a maintenance de- 
cree. The difference in this regard be- 
tween a maintenance decree and any other 
decree is understandable. The intendment 
and purpose of the exemption granted to 
an employee under clause (i) is to enable 
him to maintain himself and members of 
his family and facilitate the proper dis- 
charge his duties as an employee irres- 
ective of the debts incurred by him or 
ecree obtained against him. If the gene- 
ral exemption of the first Rs. 200/- of 
sal as provided under clause (i) is ap- 
plied to the case of maintenance decree, 
it would cause much hardship to the main- 
tenance decree-holders in cases where. the 
salary of the judgment-debtor 
Rs. 200/- or less. In such cases, the 
maintenance decree-holders will not be 


IS ex- . 


- 


able to get anything from the Sunes 


judgment-debtors by executing the decrees. 
Hence, the need for providing clause (i-a) 
has been felt. Under clause ta, a main- 
tenance decree-holder is entitled to proceed 


against two-thirds the salary of the 
jadgment-debtor. 

6. As the decree-holder in the 
present case is a maintenance decree-hold- 


er, the provisions of clause (i) are not at- 
tracted. It is clause (i-a) that is applicable 
in the present case. Under clause (i-a), 
the decree-holder is certainly entitled to 
of the judg- 
ment-debtor in execution of her decree for 
maintenance. 

7. It next falls for consideration as 
to what is the meaning of the term “salary” 
used in clause (i-a) of the proviso to sub- 
section (1) of Section 60 of the Code. The 
expression “salary” has been defined under 
Explanation 2 as “the total monthly emo- 
luments, excluding any allowance declared 
exempt from attachment under the provi- 
sions of clause (1)”. Under clause (1), any 
allowance declared exempt from attach- 
ment by a notification in the official Gazet- 
te by the appropriate Government and 
any subsistence grant or allowance made 
to a Government servant while under sus- 
pension are exempt from attachment. The 
allowances permissible under clause (9 
have to be first deducted from the tot: 
emoluments received by an employee to 


* 
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arrive at his s . The total monthly The salary of an lo ti of 
emoluments so left .after deductin the the nomenclature, Se only a the 
allowances ermissible under clause (1) are extent indicated in clauses (i) and (i-a). 

termed to be “salary” within the meaning 9. _ In the light of the foregoing dis- 


In the execution of a 
maintenance decree, . two-thirds of such 
salary of the judgment-debtor can be at- 
tached. If the submission of the appellant 
that one-third of the total emoluments of 
the Government servant should be deduct- 
ed first under clause (l-a) and then from 
the balance of two-thirds, the allowances 
P tg under clause (1) should be de- 
ucted in order to arrive at the attachable 
salary is acceded to, it will result in in- 
justice apart from leading to anomalies. In 
that premise, one-third of the allowances 
pers under clatse (1) are first de- 
ucted and again they are sought to be 
deducted for the second time. No allow- 
ance can be permitted to be deducted 
more than once. When clause (1) permits 
the exemption of the entire ` emoluments 
specified therein in full, they have to be 
first deducted and thereafter the salary of 
which one-third is only exempt has to be 


of Explanation 2. 





J> 





taken into account. The intendment of 
the makers of the Code would not have 
been in any other way. The words “the 
following oo shall not be liable to 
such attachment or sale” occurring in the 
proviso to sub-section (1) of Section 60 
must be, construed in a reasonable, fair and 
proper manner. They cannot be interpret- 
ed so as to make any item exempt 
once. 


8. The learned counsel for the ap- 
pellant pressed upon me that the meaning 
of the term “salary” given in Explanation 
2 cannot be applied in construing the pro- 
visions of clause (i-a) as that clause is not 





specifically mentioned therein.. True, as 
urged on behalf of the app t, clause 
(i-a) is not ae mentioned in Ex- 
planation 2 which specifies only clauses (h) 
and (i). Clause (i) mentioned. in Explana- 
tion 2 would, in my considered opinion, 
take in both clause (i) and clause (i-a) 
as both of them pertain to salary. The- 
only difference between the two clauses 


is that clause (i-a) applies to the execūtion 
of maintenance decree whereas 
G) is attracted in the 
of execution of all decrees other than 
a decree for maintenance. I am therefore, 
of the firm view that the definition of 
“salary” given in lanation 2 would apply 
to tbe expression “salary” used in clause 
(i) as well as clause (i-a). It is pertinent 
to notice that the word “salary” is not 
used in clause (h). However, the ETS 
of the Code specified clause (h) also in 
Explanation 2 which defines “salary”. 
Simply because the ression used in 
clause (h) is only “wages” and the word 
“salary” is not mentioned therein, it can- 
not be said that any salary found to -have 
been paid to any labourer or domestic ser- 
vant apart from wages is not attachable, 


more 


cussion, I shall consider the facts of the 
present case. The judgment-debtor, being 
an_employee in the office of the Income-tax 
Officer, Vijayawada, is a Central Govern- 
ment servant. The dearness allowances, 
house rent allowance and interim relief 
have been declared by the Central Gov- 
ernment to be exempt from attachment 
under clause (1) of Section 60 of the Code 
of Civil Procedure. Hence, the only 
amount that remains for. consideration is 
Rs. 192/- which is the basic s of the 
fudgment-debtor. Two-thirds of this basio 
salary, i.e., Rs. 128/- is liable to be attach- 

as the _exemption permissible under 
clause (i-a) is only in respect of one-third 
of the s The amount of Rs. 120/- 
now attached by the Court below is less 
than the two-thirds of the salary liable to 
be attached. Hence, there is no violation 


-of the provisions of clause (i-a) of the pro- 


viso to Section 60 
han 


10. For all the reasons stated, I 
am satisfied that no ilegality 
committed by the lower 
order of the Court below is valid and æ 


(1), C. P. C. in the case 
on 


fectly justified This appe th ; 
fails and is dismissed oe — 
Appeal dismissed. 
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(V 59 C 65) 
CHINNAPPA REDDY, ¥. 
Ganta Appalanaidu, Appellant V: 
Geeks Narayanamma and others, Respon- 
ents. 


Second Appeal No, 214 of 1970, D/- 
21-4-1971, from decree of Addl. Dist. J, 
Srikakulam, in Suit No. 162 of 1968. 

Hindu Succession Act (1956), Ss. 6 
and 8 — Deceased Hindu leaving no co- 
parcener but only female heirs — No co 
pare — Succession to Property mne 
S. 8 and not S. 6 applicable — Separated 
son of deceased can eini share. 

S.'’8 applies to all cases of intestacy of 
a male Hindu except those to which Sec- 


tion 6 applies. S. applies to a male 
Hindu having at the time of his death an 
interest in mitakshara coparcenary. Since 


it contemplates devolution of coparcenary 
money by AORN it postulates exist- 
ence of coparcenary. coparcenary can- 
not consist of single individual. Under the 
roviso to the sectior where a deceased 
eaves behind a coparcener and also a fe- 
male heir specifed in class 1 of the Sche- 
dule to the Act the ‘succession is not 

survivorship but by intestacy. Explanation 


EP/EP/C716/72/MNT/VBB 
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to the section provides that in such suc- 
cession by intestacy the divided son of the 
deceased will not be entitled to claim a 
share in his property. But where there is 
no person who can take by survivorship 
after the death of the deceased there is no 
coparcenary and the succession has to be 
under S. 8. Thus where a deceased leaves 
behind only female relatives, his separated 
son can claim a share in his property and 
Explanation 2 to Section 6 does not pre- 
clude this. AIR 1963 Mad 255, Rel. on; 
(1967) 2 Andh WR 141 (FB), Distinguish- 
ed, (Paras 8, 4, 5) 
Cases Referred: Chronological 
1967-2 Andh WR 141 = (1967) 2 

Andh LT 212 (FB), Venkata Rao 


v. Raja Rao 

AIR 1963 Mad 255 = (1968) 1 Ma 
LJ 254, Arunachalathammal v. 
Rama Chandran 


Gangadhar Rao and P. Sitaramaraju, 
for Appellant; A. Surya Rao, for Respon- 
dent No. 1. 


JUDGMENT :-— Gante Narayana- 
swamy who owned the suit properties died 
in the year 1962 leaving behind him a 
son (plaintif) and Hopea (2nd defendant 
by his pre-deceased wife, his secon 
wife (the frst defendant) and a daughter 
(8rd n by the second wife. The 
laintif was divided from his father even 
danae the latters lifetime. The present 
suit relates to the properties which fell to 
the fathers share at the time of division. 
The plaintiff claims that on his father’s 
death he is entitled to a 1/4th share in 
the suit properties. He bases his claim on 


Paras 


the provisions of Section 8 of the Hindu 
Succession Act. The second defendant 
supports the case of the plaintiff, while 


defendants 1 and 8 plead that Section 
6 and not Section 8 applies and the plain- 
tif, a divided son, cannot succeed as an 
heir. The plaintiff's suit was decreed by 
the trial Court and dismissed by the ap- 
pellate Court. He has preferred this se- 
cond appeal. 

2. The only question for conside- 
ration is whether Section 6 or Section 8 
of the Hindu Succession Act is applicable. 
Now, the Hindu Succession Act is not a 
mere amending Act but an amending and 
codifying Act and it has an overridin 
effect over texts, rules or interpretation o 
Hindu Law or custom or usage in respect 
of matters covered by the Act and over 
any other law in so far as such law. is in- 
consistent with the provisions of the Act. 
Sections 6 and 8 are as follows: — 


Section 6. “When a male Hindu dies 
after the commencement of this Act, having 
at the time of his death an interest in a 
Mitakshara coparcenary property, his inte- 
rest in the property shall devolve by survi- 
vorship upon the surviving members of the 
coparcenary and not in accordance with 
this Act: 
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Provided that, if the deceased had 
left him surviving a female relative speci- 
fied in Class I of the Schedule or a male 
relative specified in that class who claims 

ough such female relative, the interest 
of the deceased in the Mitakshara copar- 
cenary property shall devolve by testamen- 
tary or intestate succession, as the case 
may be, under this Act and not by survi- 
vorship.” 

Explanation 1: For the purpose of this 
section, the interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share 
in the property that would have been allot- 
ted to him in a partition of the property 
had taken place immediately before his 
death, irrespective of whether he was en- 
titled to claim partition or not. 

Explanation 2: Nothing contained in 
the proviso to this section shall be constru- 
ed as enabling a person who has separated 
himself m the coparcenary before the 
death of the deceased or any of his heirs 
to claim on intestacy a share in the interest - 
referred to therein.” 

Section 8. “The property of a male 
Hindu anng intestate shall devolve accord- 
ing to the provisions of this Chapter. 

(a) firstly, ae the heirs, being the 
ie peas specified in class I of the Sche- 

©; 


(b) secondly, if there is no. heir of 
Class I, then upon the heirs, being the re- 
a Sche- 


anre specified in Class H of 


ule; 

(c) thirdly, if there is no heir of any 
of the two classes, then upon the agnates 
of the deceased, and 

(d) lastly, if there is 
upon the cognates of the 

3. A plain reading of the two sec- 
tions shows that Section 8 is a general pro- 
vision and Section 6 is in the nature ee 
exception to Section 8. Section 8, there- 
fore, applies to all cases of intestacy of a 
male Hindu except those to which Sec. 6 
applies. Section 6 applies to the case of 
a male Hindu having at the time of his 
death an interest in a Mitakshara copar- 
cenary property and provides that his inte- 
rest in the propery shall devolve by survi- 
vorship upon the surviving members of the 
coparcenary. Since Section 6 contemplates 
devolution by survivorship of coparcenary 
property, it is clear that it postulates the 
existence of a coparcenary. Now there 
cannot be a coparcen consisting of a 
single individual even if the property in 
his possession is coparcenary property. The 
coparcenary contemplated by Section 6 is 
a peperconany. consisting of more than one 
individual, where on the death of one co- 
parcener the property can devolve on the 
others by survivorship. That is clear from 
the fact that Section 6 provides for devo- 
lution by survivorship upon the surviving 
members of the coparcenary. There can be 
no question of devolution by survivorship 


no agnate, then 
deceased.” 
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ies there are two or more members of 


orty is 
PR “i 


a narrower body than 


test of co a tie rel t to enforce 
a partition. On fhe: other hand, a joint 
family ede not merely coparceners but 
their mothers, wives or widows and un 
arried daughters. The existence of a 
mumber of female relatives none of whom 
is entitled to claim partition does not con- 
ert a joint family into a coparcenary such 

as the one contemplated by Section 6 af 
the Hindu Succession Act. 


4. Sri Surya Rao, learned uma 
for the respondents relied on a decision of 
a Full Bench of a Andhra Pradesh High 
Court in Venkata Rao v, a io, (1967) 
2 Andh WR I41 (FB) an that pro- 

perty falling to the d ys a ees 
time of partition is not separate pro- 
ee ee or co 
at case the leam- 

ed Judges w were al with Section 3 (2) 


we which provided 
a Hindu having at the time of his death 


an interest in a joint Hindu family pro . 


perty bis widow would have in that 
ty the same interest as he himself 
or ae a of the 1987 Act „provided 
that on he eath of a Hindu leaving sepa- 
rate property, his widow would en- 
titled to the same share in the property as 
his son. The Full Bench held that the 
property falling to the share of a member 
of a joint y on partition between him- 
eae e eae members of the mmy 
wo not be separate property ut 
would be joint family property. The anti- 
thesis there was between ‘separate proper- 
ty’ as mentioned in Section 3 (1) and ‘joint 
y property’ as’ mentioned in Section 3 
(2) ana there was no question of any pro- 
perty devolving by spevvornip: ee 
the Hindu Succession Act n 


TO- 


vision is made for the devoldtion ia Hho. 


he word ‘property’ ther by the 


‘separate’ or, ‘self-acquired’ or by the words . 


‘coparcenary’ or joint family’. Section 6, 
however, provides for an exception in the 
case of coparcenary property which is to 
evolve by survivorship on other coparce- 
ners. ere there me no coparceners to 
whom the prope o by survivorship, 
Section 8 will ho the eld and succession 
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has to be in accordance with the provisions 


of Section 8. In this connection, J ma 
refer to the judgment of a Dein Ben 
Madras High 


of the Court in 

thammal v. Rama Chandran, AIR 1963 
Mad 255. In that caso the learned Judges - 
pointed out: 


.It must be taken that Section 
8 is intended to apply to all kinds of se 
rate property sessed by a Hindu, whe- 
ther it self-acquired cor not obtained on 
Partition from his family when he has no 
sons ‘himself. Section 6 being in the na- 
ture of an exception, ae be strictly 
construed and will only apply to a case 
where a member thereof dies un ed 
and without leaving ay female heirs men- 
tioned in class I. We are therefore of 
opinion “that Section 6 will not apply. to 
property held by E E aoe, 

g coparcener or to a separate opaty 
esei at a > paton in ia the Pai. when 
that person has left no undivided sons of 

own.” 


A Tanatign 2 to Section 6 alsó 
does not help ‘the "defendants in the pre- 
sent case. to the proviso to 


rding 
Section 6 the terest oF a male Hindu in 


= relative specified in class who 
claims p ua 


is to say, even though the 

pareonary property which devolve 
on the surviving ers in acco ce 
with the main provilon of Section 6, it 


shall not so Jeke if there is a female 
relative specified in class aae In ee 
an event, the property shall devolve 
testamen! or intestate eee as Reh 
case may be. Explanation 2 provides that 
& separated member of the coparcenary can- 
not take advantage of the proviso to claim 
a share in property. example will 
make the position clear. Suppose A dies 
leaving a divided son B, an undivided son 
C and a widow D At the time of his 
death A and C alone are members of a 
coparcenary. On A’s death his half share 
in the coparcenary property shall not 

by _ survivorship to since there is a A 
male relative specified in Class I. It shall 
devolve by intestate succession. The two 
sons and the widow will be heirs but Ex- 
planation 2 excludes the divided son B. 
The result therefore is that the half share 
of A in the coparcenary „property shall oe 
volve by intestate succession on C, 

divided son and D, his widow. That is “all 
the effect of the igs lution. 


as an 
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heir. The explanation does not however 
revent a divided son from claiming suc- 
cession on intestacy if there is no person 
on whom the property can devolve by sur- 
vivorship in accordance with the provisions 
of Section 6. Section 8 applies to every 
case of a Hindu dying intestate leaving no 
one on whom the property can devolve by 
survivorship. 

6. Sri Surya Rao, urges that the 
trial Court had no p jurisdiction to 
entertain the suit. The plaintiffs suit as 
laid was for partition of Ac. 6-25 cents of 
wet land and Ac. 8-06 cents of dry land. 
The plaintiffs share was valued for the 
urposes of Court fee and jurisdiction _ at 
Bs. 4,655/-. Defendants 1 ‘and 3 pleaded 
that an extent of Ac. 8-00 of Ian was 
in the possession of the 2nd defendant and 
if a decree was to be granted that land 
also should be made available for partition 
and included in the decree. The trial 
Court held that the three acres in the pos- 
session of 2nd defendant should also be 
included in the partition decree. Defen- 
dants 1 and 3 now contend that if the 
three acres are included, the suit would be 
beyond the pecuniary jurisdiction of the 
District Munsifs Court. Assuming so, I 
am not satisfied that the undervaluation has 
prejudicially affected the result of the suit 
on merits. I, therefore decide the case on 
merits in accordance with the provisions of 
Section 51 (2) of the Andhra Pradesh 
Court-fees and Suits Valuation Act. 


7. The result therefore is that the 
Second Appeal is allowed and the suit is 


decreed as prayed for. The appellant is 
entitled to his costs. Leave refused. 
Appeal allowed. 
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ma Dren D E e te 
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Constitution of India, Art. 188 — Final 
order. 


Even if the order of the High Court 
decides an important and a vi issue 
which is determined as a preliminary issue 
by the trial Court viz., that the plaintiff 
was not entitled to invoke the aid of Sec- 
tion 14, Limitation Act to save the suit 
from the bar of limitation, but leaves the 
suit alive and directs its disposal in the 
ordinary way, the order would not be a 
final one. (Para 15) 
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Cases Referred: Chronological Parag 


AIR 1970 SC 1168 = (1969) 2 SCR 


699, Tarapore and Co., Madras v. 
Tractors Export, Moscow 


os 

AIR 1970 Andh Pra 488 = (1971) 2 
Andh WR 181, V, N 
v. State of Andhra Pradesh 4 


AIR 1961 SC 794 = (1961) 8 SCR 
via, Jethanood and Sons v. State of 


AIR 1950 FC 77 = 1949 FCR 842, 
Moe Amin Bros. v. Dominion of 


AIR 1988 PC 58 = 60 Ind App 76, 
Abdul Rahman v. D. K. Cassim & 
Sons - Ir 

ATR 1920 PC 86 = 47 Ind App 124 
Ramchand v. Goverdhandas 7, IL 


N. C. YV. Ramanufjachari, for Petition-. 
er; T. Veerabhadrayya, for Respondents. 

KRISHNA RAO, J.:— This is an 
application for leave to appeal to the 
Supreme Court of India under Art 133 
of the Constitution from our order in Civil 
Revision Petition No. 122 of 1970. 


2. A few facts which gave rise to 
the civil revision pees before us may be 
stated. O.S. 4 of 1965 was filed by the 
present petitioner for recovery of a sum 
of Rs. 1,08,900/- being the past mesne 
profits due for the period 1941 to 1951. 
The petitioner, who was the plaintiff, in- 
voked the aid of Section 14 of the Limi- 
tation Act to bring the suit within time. 
The trial Court framed an additional issue 
which read as follows:— 


“Whether the plaintiff is entitled im 
law to the benefit of Section 14 of the 
Indian Limitation Act and claim deduction 
of the period from 31-7-1940 to 18-12- 
1944 in o aning the period of limita- 
tion prescribed for the suit.” 


3. This was tried as a preliminary 
issue by consent of parties. The trial 
Court held that issue in favour of the 
pamiii The aggrieved defendants pre- 
erred the above civil revision petition to 
this Court. By our order dated 23-11-71 
we disagreed with the lower Court and 
held that the plaintiff was not entitled to 
the exclusion of time taken by the earlier 
ahd reset in computing the period of 
imitation for the suit. The trial Court 
framed several issues and as the revision 
was directed only against the findin 
given on the pre ary issue, we had o 
served in our order in the civil revision 
petition as follows:— 


As this revision has been filed against 
certain findings on certain issues which 
were dealt with by the lower Court as pre- 
liminary issues, it is for the lower Court 
to dispose of the suit which is pending 
before it.” 

4, The application for leave to ap- 
peal is resisted by the respondents. Their 
contention is that our arda ia the civil 


g 
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revision 


[Prs. 4-11} 


tition is not a final order so as 
to enable this. Court to consider whether 
leave should be granted. We think that 
the contention of the respondents that the 
order in the civil revision petition made 
by us is not a final order within the 
meaning of Article 188 of the Constitution 
is correct. We expressly left it to the trial 
Court to dispose of the suit which was 
pending before it after the disposal of the 
_ civil revision petition by us. >- 


5. What is urged by the learned 
counsel for the petitioner is that the con- 
clusion came to by us that the Pos 
was not entitled to the benefit of exclu- 
sion of time under Section 14 of the Limi- 
tation Act, virtually disposed of the suit 
before the trial Court and there was no- 


thing for the lower Court to do,-but to 
dismiss 


the suit as time-barred. As the 
effect of our order in the civil revision 
petition’ inevitably would result in the dis- 
missal of the suit, it must be deemed to be 
final order. Any decree that may be 
made by the trial Court now woul be 
merely formal and: for all practical purpo- 
ses our order is tantamount to a dismissal 
af the suit by the trial Court. 


6. The eston as to what is -4 
final order has been the subject-matter of 

dicial pronouncements of not only the 

igh Courts, but the highest courts viz., 
the Privy Council and the Supreme Court. 
We will now refer to the authorities cited 
at the bar by both counsel. 


7. In Ramchand v. Goverdhandas, 
(ATR 1920 PC 86) certificates under Section 
109, C.P.C. were sought before the Judi- 
cal Come = for an appeal rd 

e Privy Council. certificate was grant- 
ed under Section 110 of the Code of Civil 
Pror ue Hone Bae the appeals came 
up ore their Lo ips, a preliminary 
objection was raised that the appets di 
a A ee ee yeooe a 

ips uphe e prelimi objection an 
Cheek that an order “is final 
if it finally disposes of rights of the parties 
. and em the era heart oo aig not 
finally dispose o ose ts, but leave 
them to be determined by the Courts in 
the i way.” 


8. In Mohd. Amin Bros. v. Domi- 
nion of India, AIR 1950 FC 77 a case 
which arose under Sec. 205. Q of the Gov- 
ernment of India Act, their 
the Federal ‘Court had to consider) the 
meaning of “final order”. Their Lordshi 
observed that the test for. determining the 
finality of an order was whether the Jde 
ment or order finally disposed of the 
rights of the parties and that the finality 
must be a finality in relation to the suit. 
They further observed that the fact that 
the order decides an important and even. a 
vital issue is by itself not material, unless 
the decision puts an end to the suit. 


Kudapa v. Chitturi (A V. Krishna Rao J.) 


ordships of . 


. still left the suit alive and 


ALR 
9. Counsel relied upon Jethanand 
and Sons v, State of U, P., AIR 1961 SC 


794. In the aforesaid decision, their Lord- 
ships observed: 


“An order is final if it amounts to a 
final decision relating to the rights of the 
arties in dispute in the civil proceeding. 

after the order, the civil proceéding 
still remains to be tried and the rights in 
dispute between the parties have to de- 
termined, the order is not a final order 
within the meaning of Art. 183.” 


10. Stress was laid on the words 
“if the civil proceeding still remains to be 
tried and the rights in dispute between 
the parties have to be determined” by the 
counsel, It was pointed out to us 
there are no rights in dispute between the 
arties which could be determined in the 
ight of the order in the civil revision peti- 
tion and that the plaintiff was not entitled 
to invoke the aid of Section 14 of the 
Limitation Act. 

ll. In Abdul Rahman v. Cassim & 
Sons, AIR 1933 PC 58. 


Their Lordships of the Privy .Council 
had to consider a question of an order of 
remand made under Order 41, Rule 23, 
C. P. C„ and leave granted by the Ae 
Court to.appeal to the Privy Council. 
considering the question, their Lordshi 
referred to the decision in AJR 1920 PC 
86 and observed that the test of finality 
was whether the order finally disposed of 
bade aid oe Gnelly dispose of dimes, tickts 

er did not finally di e o se rights 
but left them to be determined by 
dinary Courts ia the ordinary 
not be a final order. In ting the certi- 
ficate of leave to the Privy 
would a 
case ha re- 
mand made “went to the root of the suit, 
namely, the furisdiction of the Court to en- 
tertain it.” and it was for that reason the 
High Court thought the order to be final 
and- granted the certificate. This, their 
Lordships pointed out, was not sufficient. 
ghey sta’ at e finality must be a 
finality in relation to the suit. If after 
the order a suit was still a live suit in which 
the rights of the parties had still to be 
determined, no appeal lay a it under 
Section 109 (1) of the Civil Procedure Code 
of. 1908. eir Lordships also observed 
that the refusal to grant a certificate in 
such a case would’ not involve any hard- 
ship, because in a proper case it was al- 
ways open to the appellate Court to give 
a special certificate under Section 109 (e) 
of the Code of Civil Procedure. They 
went on to observe that in the case before 
them the order sought to be appealed 
against was not to dispose finally of the 
rights of the partes, even thou un- 
doubtedly the order decided an important 
and even a vital issue in the case, but e 


provided 
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its trial in the ordinary way. Even if the 
High Court decided an important and even 
a vital issue in the case and still leaves 
the suit alive and provides for its trial in 
the ordinary way, the order would not be 
a final one. 


12. In Tarapore & Co., Madras v. 
Tractors Export Moscow, AIR 1970 SC 
1168, their Lordships observed that the ex- 
pression ‘Judgment’ in Article 183 (1) of 
the Constitution in which it occurs means 
a final adjudication by the Court of the 
rights of the parties, and that an interlocu- 
tory judgment even if it decides an issue 
or issues without finally determining: the 
rights and liabilities of the parties is not a 
pene however cardinal the issue may 

. The expression ‘final order’ meant a 
final decision on the rights of the parties 
in dispute in a suit or proceeding and that 
if the right of the parties in ute or 
proceeding remained to be tried after, the 
order wag not final. Then their Lordships 
considered several authorities cited before 
them and observed thus:— 


“There is, therefore, abundant autho- 
rity in support of the view that an order is 
final within the meaning of Article 183 of 
the Constitution, under Section 109 Code 
of Civil Procedure or Section 205 of the 
Government of India Act, 1985, if it 
amounts to final decision on the rights of 
the parties in dispute in the suit or pro- 
ceedings; if after the order is made the 
suit or proceeding still remains to be tried, 
and the rights in dispute have to be deter- 
mined, the order is interlocutory.” 


18. An argument would appear to 
have been advanced before their Lordships 
that interlocutory as the order sought to be 
appealed against was, still it would render 
the suit 'infructnous as framed. The said 
argument did not impress their Lordships 
and was not countenanced. 


14. In V. Narasimha Rao v. State, 
ATR 1970 Andh Pra 488, the learned Judges 
had to consider a case where a certificate 
was sought for appeal to the Supreme 
Court under Article 133. In that case, the 
Tribunal under the Estates Abolition Act, 
haying regard to the facts presented before 
it, found that sufficient cause was shown 
for condoning the delay realny an ap- 
peal filed before it and accordingly discre- 
tion was exercised in condoning the delay. 
That came up for challenge before the 
High Court in a writ petition. In the writ 
petition, the learned Single Judge had set 
aside the order of the Tribunal condoning 
the delav and issued a writ quashing that 


order. On appeal Obul Reddi and Madhava 
Reddy, JJ., had allowed the writ appeal. 
The result was that the order of the Tri- 


bunal condoning the delay remained valid. 
Tt was urged before the Division Bench 
that the judgment in writ appeal had far 
reaching consequences adversely affecting 
the rights of the parties. This contention 
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was rejected holding that the test was whe- 
ther it could be held that their judgment 
in writ appeal determined the rights of 
the parties and that had there not been 
determination of the rights of the parties 
there was no final order. In that view of 
the matter, their Lordships refused to grant 


a certificate for appeal to the Supreme 
Court. 
15. The osition that emerges 


from the above decisions referred to is 
that (1) whenever an application is made 
under Article 133 of the Constitution for 
a certificate of leave to appeal to the 
Supreme Court of India, it is for the High 
Court to first determine whether the matter 
sought to be appealed from is a judgment, 
decree or final order; (2) such deceninae 
tion is a condition precedent to the t 
of a certificate under Article 133 (1) af the 
Constitution; (3) the test of finality of a 
judgment, decree or order is to see whe- 
ther the order finally disposes of the rights 
of the parties, If they are not so determin- 
ed and the matter is left to be determined 
by the Courts in the ordinary way, it would 
not be a final order; (4) Even in cases 
where the order in respect of which leave 
is sought goes to the root of the suit, such 
as on the jurisdiction of the Court to enter- 
tain it would not be final order, if after 
the order the suit is still a live suit in which 
the right of the parties are left to be de- 
termined. Even though the result of the 
order of the High Court was to make the 
suit infructuous as framed, still it would 
not be a final order and it would be mere- 
ly an interlocutory order. (5) Even if the 
order of the High Court decides an impor- 
tant and even a vital issue, but left the suit 
alive and directed its disposal in the or- 
dinary way, the order would not be a final 


one. 


16. Judging the facts of the ins- 
tant case in Revision we decided only 
one issue which was tried by the trial Court 
as a preliminary issue viz., whether -the 
plaintiff was entitled to invoke the aid of 
Section 14 of the Limitation Act to save the 
suit from the bar of limitation. We merel 
decided the question raised and debated 
before us and expressly directed that it was 
for the trial court to dispose of the suit 
which was pending before it. The order 
in the Civil revision petition is not a final 
order within the meaning of that expression 
used in Art. 133 of the Constitution of 
India. The suit is still a live suit. The 
plaintiff is not debarred by reason of our 
order by invoking the aid of any other pro- 
vision of law which would save it from the 
bar of limitation by seeking appropriately to 
amend the plaint. The finality of our order 
is only in_ respect of the particular issue- 
covering the questions raised under Sec- 
tion 14 of the Limitation Act. We are, 
therefore, of opinion that the order under 
revision is not a final order. 
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17. The certificate for leave to ap- 
is, therefore, refused. the circums- 
we make no order as to costs. 


Application dismissed. 
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Kantam Kamla Bai, Petitioner v. 
Feul Ramaswamy and ores, Respon- 


aa evn. Petn, No. 1817 of 1970, 
D/- 212-1971, to revise order of 
Munsif, Narasampet, D/- 3-10-1971. 

Civil Procedure Code (1908), Ss. 
— pe — Court can review its 
order passed under inherent powers. 


The Courts inherent power- a make 
appropriate orders in the ends of justice 
is not one conferred by Section 151, C. P.C. 
Section 151 merely saves the inherent 
pow ers of the Courts. It cannot be said 

t once the Court makes an order under 
Section 151 ae its inherent powers 
that power must deemed to have ex- 
hausted once a ae If therefore continu- 
ee of the order under Section 151 made 

the Court is. found un by reason 
events which occurred subsequent to the 
passing of the order and the ends of jus- 
tice require a review of the earlier _ order 
passed, it cannot be held that a Court can- 
not recall its own order. AIR 1962 SC 
pale Distinguished; AIR 1957 All A Rel. 
‘ara 


151 
own 


att 187 An’ Bos Sn 14 ol 
Sita Ram v. Kedar Nath 


N. XK. Acharya, for Petitioner; Y. 
Bhaskara Rao, for Respondents. 


A. V. KRISHNA RAO, J.:— The 

tion raised in this civil revision 'peütion 
is whether a Court which had previ- 
stayed n oe pelor: it under Sec- 
tion 151, C. P. e of m 
Tahsildar under Bede the as 

derabad “Tenancy my Aaa a 
has the power or competence to set a 
that order of stay at a- later stage on the 
opla of a party and review the ear- 
order in exercise of its inherent powers. 
It would appear that by reason of an order 
dated 20-11-1969, in L A. No. 160 of 
1969, the Court stayed the trial of the 
ue ne Dente certain proceeding under Sec- 
B of the Act, Subsequently, the 
plaintiff filed IL A. No. 217 of 1970 to 

vacate the -stay order madé earlier in 
L A. 160 of 1969. It is contended by the 
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- ‘Act (hereinafter referred to as the “ 


‘Proosd 


-it cannot be invoked ag 


Nagula (A. V. K. Rao J.J ALR 


petitioner that the Court having once stay- 
ed the proceedings it has no inherent power 
to review and recall its own earlier order. 
The previous order made by the Court 
syne the suit was under Section 151 
C. P. C. Section 151 of the Code af Civil 
ure states: 


“Nothing in this Code shall be deem- 
ed to limit or otherwise affect the inherent 
power i ne Court to. make pit orders 
a may be a for yt ri of jus- 
ce or to prevent e abuse the process 
of the Court. 


3 If the Court when it.made the. 
foo bak sted Ge TOE oer 
tice e g of the parti- 
cular order, it does not mean that the in- 
herent power had come to an end and that 
ave pie the ends “te 
justice at a later date, i ts justifyin e 
exercise of inherent power are brou 
the notice of the Court. In fact, the oe 
Go osition is that the inherent powers of the 

owt are not conferred | Section 151, 

P. C. The Court’s erent power to 
mule appropriate orders in the ends of 
justice is not one nies by the Code. 
Section 151, C. P., C., merely saves the in- 
herent powers of the Court. the con- 
tmuance of the order under Section 151, 
C. P. C. made by the Court by reason 
of events which subsequent to the 
passing of the order and the ends of jus- 

ce require a review of the earlier order 
eta it is impossible to hold ba a Court 
cannot recall its own o An order 
made under Section 151, C. P. C., is not 

ealable one and therefore there is 

ality attached to the order. It can- 
not be said that once a Court makes an 
ee ee P. C, st bo 
ing erent powers, t power ” must 
creme to have been exhausted once 
all. fe dy k oe the es 
Court. k it ri elt t the proceedings 
before the Tahsildar under Section 50-B of 
the Act were interminably pro igen mare, The 
Court had no power to direct 
dar to dispose of the matter “pending. be be- 


fore him, inasmuch as the ahsildar in 
exercisin powers under Section 50-B 
of the Act is not sub to the Court 


‘and is not in any way eT to the 
jurisdiction of the Court. The powers of 
the Tahsildar are those created by a statute 
and he functions under the provisions off 
that statute independent of the civil Court. 
In this case, the Tahsildar was taking his 
own time to decide the matter under Sec- 
tion 50-B of the Act. ~The Court could 
pag no direction regarding the disnoet 

e 


ad aas 
51, P. C., 
80 as to enable the Court to ue appro- 
priate orders from time to time when the 


ends of justice require it. No authority is 
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placed before us which holds that once an 

er is made under Section 151, C. P. C. 
in the ends of justice, that order cannot be 
reviewed or recalled at a later date, if the 
ends of justice require such review, 


3. Some assistance was sought to 
be derived by the counsel for the peti- 
tioner by reference to S. K. R. Mills v. 


Sesha Giri Rao, AIR 1962 Andh Pra 506. 
The Division Bench in that case observed: 


“It is therefore obvious that when 
there is a right of Rppeal and the p 
can obtain relief in the Court of app 
ordinarily it is not open to the trial Court 
to set aside its own order unless it is per- 
missible under Order 47, Rule 1, C. P. C. 
or the case falls within Sections 152 and 
158, C. P. O” 


4, The situation here has no ana- 
logy and the dictum in that decision cannot 
have application here. What the Division 
Bench ae Wa Tea cases there Ss a 
right of app an e party can obta 
the relief in the appellate Court. Ordinari- 
ly it is not open to the trial court to set 
aside its own order. In the instant cas 
there. could not have been any appe 
against the order of stay earlier made 
under Section 151, C. P. C. Further the 
case before the Division Bench was not 
one where an order was earlier made under 
S. 151, C.P.C., and the Court had recalled 
that order. The decision of the Division 
Bench certainly does not lay down any such 
proposition as is contended before us. 


5. On the other hand, the decision 
jn Sita Ram v. Kedar Nath, ATR 1957 All 
825, decided by a Division Bench of the 
‘Allahabad High Court lends support to our 
view. It was observed therein that it could 
not be said that the Court has no furisdic- 
tion to recall an order which it had made 
earlier in the suit and a Court always had 
power to recall an order which had the 
effect of perpetrating an injustice to a 
party. - 

6. It, therefore, follows that the 
order under revision is not liable to be in- 
terfered wi There is no absence of 
furisdiction in the lower Court to review 
its own order on the facts of the case. The 
order is accordingly confirmed and the 
Civil Revision Petition is dismissed with 
costs. 





ATR -1972 ANDHRA PRADESH 269 
(V 59 C 68) 
A. V. KRISHNA RAO, J. 
Satyanarayana, Petitioner v. T. Jalaiah, 


Respondent. 

_ Civil Reva. Petn. No. 833 of 1971, 
D7- 17-12-1971, to revise order of Princi- 
pal Sub. J., Guntur, D/- 9-3-1971. 


EP/FP/D152/72/HGP 





Satyanarayana v. T. Jalaiah (A. V. K. Rao J. 
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Civil P. C.: (1908), O. 26, R. 10 (8) — 
Court’s discretion to order fresh commission 
— Appointment of second Commissioner 
for the same purpose as the first without 
giving any opportunity to opposite party 


report is illegal. ATR 
1931 Mad 73, Followed; ATR 1949 Mad 
612, Referred. aras 2, 3, & 5) 
Cases Referred: Chronological Paras 
AIR 1949 Mad 612 = 1949-1 Mad 

LJ 183, K. S. Ramachar v. K. S. 
___Krishnachar 
ATR 19381 Mad 73 = 60 Mad LJ 450, 
_ Kunhikotti Ali v. Muhammad Haji 


P. L. Narasimha Sarma, for Petitioner; 
N. Rajeshwara Rao, for Respondent. 

ORDER:— e Revision is filed 
against the order in I. A. No. 526 of 1971 
in O. S. No. 108 of 1961 on the file of the 
Court of the Subordinate Judge, Guntur. 
The defendant in the suit is the petitioner 
and he was the respondent in I. A. 526/ 
71. The petitioner herein questions the 
order of the learned Subordinate Judge 
whereby he had appointed one Mr. Shaik 
Imam as Commissioner to measure and 
localise items 1 and 2 and T. S. Nos. 1 
and 8 to Il and file a plan. It was also 
stated in the order that the Commissioner 
could take the assistance of any surveyor or 
Engineer if he felt any need. 


2. Mr. P. L. Narasimha Sarma, for 
the petitioner urged, firstly, that the order 
in question was passed without giving his 
client an opportunity to file a counter; and 
secondly, t the order in question is con- 
trary to the provisions of er 26, Rule 10 
(8) of the Code of Civil Procedure and the 
reported decisions of the Madras High 
Court in Kunhi Kutti Ali v. Muhammad 
Haji, 60 Mad LJ 450 = (AIR 1981 Mad 
73) and K. S. Ramachar v. K. S. Krisha- 
char, ATR 1949 Mad 612. Mr. Sarma for 
the petitioner further contended that there 
was an earlier interlocutory application 
whereby a Commissioner was appointed to 
do the very things which are now requir- 
ed to be done by the newly appointed Com- 
missioner, I think the learned Judge erred 
in not giving an opportunity to the respon- 
dent to file a counter and should not have 
gpa cof I. A. 526/71 on the very day 


was If such an opportunity was 
given, I am certain that in the counter, it 
would have been brought out that the 


Court previously appointed a Commissioner 
for the same purpose and the matter would 
have been argued. But as things are, I 
feel that an opportunity was not afforded 
to the petitioner-defendant to contest the 
appieanon and on that ground alone I 
should feel inclined to set aside the order| 
under revision. 

“Where the Court is for any reason 
dissatisfied with the proceedings of ‘the 
Commissioner, it may direct such further 


inquiry to be made as it shall think fit,” 
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3. It does not appear from the 
order under revision that the learned Judge 
felt that there was any reason for dissatis- 
faction with the report of -the . previous 
Commissioner. If the pre disclosed that 


there was any. such dissatisfaction on the 
art of the Court, I would certainly have 
een very reluctant to interfere with such 


an order. It is urged by Sri N. Rajeswara 
Rao, for the respondent that there would 
be no great injustice if both the reports are 
there £ understand that the Commissioner 
appointed in I. A, 526/71 has filed his re- 
port) and the objections of the poe in 
respect of both the reports could be heard 
j Ai then the Court could have the choice 
to act either upon the one or the other 
report. The course suggested by the 
learned Advocate for the respondent is 
fraught with great mischief and this was 
the very thing that was strongly deprecated 
in the case reported in 60 Mad LJ 450 = 
za 1931 Mad 73). The learned Judges 
lar page 455 of the report) had observed 
us: ; 


“We have in the first place to remark 
that the Lower Court should not have issu- 
.ed two separate commissions to deal with 
one and the same subject and to treat the 
reports of both the Commissioners as evi- 
dence in the case. The exact circumstances 
io which he came to issue the second com- 
mission do not appear from the record that 
has been placed Gebers us, but the second 
commission should not have been issued, 
unless it was thought that the report of 
the first Commissioner was not satisfact 
in which case the earlier commission should 
have been wiped out altogether and atten- 
tion should have been paid only to what 
was reported by the second Commissioner. 
Instead of this the learned Subordinate 
Judge has balanced the. Feport of one Com- 
missioner against that of the other and has 
expressed a preference for the views of the 
first Commissioner. In taking this course 
he has acted with great impropriety and 
contrary to what is contemplated ae 28, 
R 10 (8) of the Civil Procedure de.’ 


4. I am bound’ by the aforesaid 
observations of the Division Bench. 


5. What is quoted above from the 


decision applied to the facts of this case I 
ve no hesitation in setting aside the 
order er revision. The Civil Revision 


Petition is, therefore, allowed with costs. 


6. There is no furisdiction in the 
Court to appoint a second Commissioner 
without superseding or finding that the pro- 
ceedings or report of the Commissioner 
earlier appointed is unsatisfactory and it 
therefore should not form part of the re- 
cord. 

Petition alowed. 


med 
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GOPAL RAO EKBOTE AND A. V. 

. KRISHNA RAO. Jj. 
C.. S, Rangaswamy, Appellant v. Pedda 

Bidda and others, Respon pte. 
Letters Patent Appeal No. 170 of 1970 
D/- 2-12-1971, from judgment of Obub 


Reddi J., in S. A. No. 118 of 1987, D/- 22- 
41970, i 


er of remand holdi 
that Civil Court had jurisdiction to try the 
suit had become final by non-appealing, 
the matter could not be reopened in regular. 
appeal from judgment of trial Court after 
remand, i 

Fact that the appellate - Court hearin 
such regular appeal remanded it after al- 
lowing amendment of plaint to Sen 
jurisdiction point or the fact that the t 
Court on the strength of such amendment 
framed a fresh issue concerning jurisdiction, 
were of no legal consequence. The later 
remand order did not deprive the emli 
one which had become final of its e ay 
or binding nature. S. A. No. 118 of 1967, 
D/- 22-4-1970 (Andh Pra), Reversed; AIR 
1970 SC 997, Followed. (Paras 15 & 16) 
Cases Referred: Chronological Paras 
AIR 1970 SC 997 = (1971) 1 SCR 

207, Nainsingh v, Koonwarjee 

C. Pattabhi Rama Rao, for Appellants 

Me > L. N. Rao, for Respondents Nos. I 


GOPAL BAO EKBOTE, J.:— This 
ae is from the judgment of our learn- 

brother, Obul Reddi, J. given in S. A; 
No. 118 of 1967, on 22-4-1970 where 
the -leamed Judge allowed the appeal hold- 
ing that the Civil Court has no jurisdiction 
to entertain the suit and consequently 
directed the return of the plaint Eor its 
presentation before the proper foram creat- 
ed by the Estates Abolition Act. 

2. The relevant facts are that the 
plaintiff who is the 6th respondent before 
us filed a suit for declaration of title in 
regard to a land admeasuring Ac. 1-50 
cents situate in Peddabadanevada village in 
former Kuppan Zamindari. He claimed 
the suit land as private land. He wanted 
possession of the same He claimed past 
as well as future mesne profits. 

3. The allegation was that Chakras 
varthi Srinivasa Raghavachari was the ori- 
ginal holder of inam.” He, because+he was 
old, and the other members of the family 
entrusted the management to Rajagopala 
Chakravarthy, the 6th respondent herein, to 
manage the estate as well as to institute 
the present suit out of which this 
arises. It was alleged that by Ex. A-5 
dated 24-8-1919. rinivasa Raghavacharia 
usufructuarily mortgaged the suit land to 
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one Casgeey the father of Defendants 1 
to 4 an kaeba of Defendant No. 5 for 
a sum of Rs. 160/. On 18-6-1945, Ex. A-6, 
the mortgage was discharged. Gangappa 
was given lease by Srinivasa Raghavachari 
of the suit land.. Till three years prior to 
his death he was paying rent. His heirs, 
after his death, continued the cultivation as 
tenants and continued to pay the rent ti 
1863 Fasl. It was further alleged that 
defendants then committed default. The 
laintif, therefore, issued the suit notice, 
Ex. A-2, on 18-4-1955 claiming possession 
and share of the produce. The defendants 

ve a reply notice, Ex. A-3 on 26-4-1955. 
They denii the tenan as well as the 
title of the plaintiff. The plaintif, there- 
fore, claimed the .abovesaid reliefs. 

4, The defence set up by the de- 
Fendants was almost the same as they had 
set out in the reply notice. Apart from 
denying the tenancy and the title of the 
plant’ they questioned the locus standi of 
the plaintiff to file the suit representing the 
joint family. They claimed that the land 
in question is a ryoti land, that they have 

ot occupancy rights and that the plaintiff 

fe no title whatsoever to the suit land. 
The inam estate was abolished and taken 
over by the Government. The plaintif fil- 
ed an application under Section 15 of the 
Estates Abolition Act for the grant of a 
pa and as a result the plaintif cannot 
ile the suit nor the civil Court has juris- 
diction as the matter is pending before the 
Settlement Offce. We are not concerned 
with the other defences rais in i 
‘appeal. 

5. Upon these pleadings the trial 
Court framed appropriate issues. The issue 
with which we are concerned was framed 
on 12-12-1956 as-an additional issue:— 

“Whether the allegations made in 
paras 4 and 5 of the written statement are 


true and whether this Court has no juris- 


diction to try this suit?”. 

6. After a proper trial the trial 
Court held that it has jurisdiction. It refer- 
red also to the earlier finding given in that 
behalf and to the fact that an appeal was 

referred against that decree. The appel- 
te Court held that the Civil Court 
jurisdiction. The trial Court held that that 
decisions became final as no appeal was 
preferred -against it and was binding upon 
the parties. The trial Court further found 
that the suit land is a private land and that 
the plaintiff is entitled to sue. It further 
held that the defendants are tenants and 
that they do not have occupancy rights. As 
a result it found that _ the plaintiff is en- 
titled to the reliefs which he claimed. The 
suit was decreed. 

7. The matter was carned in ap- 
peal by the defendants to the District 
ı Court, The District Court confirmed the 
| findings of the trial Court on all the issues. 
| It is pertinent to note that the question of 
; jurisdiction does mot seem to have been 
$ | 


i 
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raised before the District Court as we do 
not find any discussion or determination of 
that question in the judgment. 


8. Against the said decision S. A. 
No. 118 of 1967 was filed. The learned 
Judge, without going into the merits of 
the case, held that the Civil Court has no 
jurisdiction to entertain the suit and it is 
the tribunals constituted under the Estates 
Abolition Act that are entitled to entertain 
and decide the disputes between the par- 
ties in regard to the suit land. It is this 
view that is now questioned in this Letters 
Patent Appeal. - 

; Before we deal with the ques- 
tion which was raised before us, it is also 
necessary to mention that originally the 
trial Court on 2-1-57 held that it had no 
jurisdiction and directed the return of the 
pant to the plaintiff for presentation be- 
ore the proper forum. A. S. No. 64 of 
1957 was preferred to the District Court. 
The District Judge allowed the appeal 
holding that the Civil Court has jurisdic- 
tion to entertain the suit. No appeal was 
filed against that judgment of the District 
Court and it became Final. 

10. After the matter went back to 
the trial Court, the trial Court by its de 
cision dated 8-10-1957, as stat earlier, 
decreed the plaintiffs suit. As against that 
A. S. No. 218 of 1957 was filed and it 
was dismissed by the District Court on 
15-10-58. S. A. No. 209 of 1959 was fil- 
ed. It came up before a single Judge of 
this Court on 14-11-62. An application to 
amend the plaint was filed by the plaintiff. 
He wanted the plaint to be amended so 
that his contention that the suit land is a 
rivate land can be made clear. The 
earned Judge alowed the amendment and 
remanded the case to the trial Court for 
fresh disposal. 

11. It is only after the case was 
remanded that another additional issue 
seems to have been framed by the trial 
Court which reads as follows: 

“Whether this Court has no jurisdic- 
tion to entertain this suit by virtue of the 
provisions of the Estates Abolition Act?” 

12. Thus in this case we have two 
issues, one additional issue framed on 12- 
12-1956 relating to jurisdiction of the Court 
and another framed on 27-38-63 after the 
remand by this Court as stated above. 


13. The question urged before us 
was that the decree passed by the District 
Judge in A. S. No. 64 of 1957 holding 
that the Civil Court has jurisdiction to en- 
tertain the suit has become final. The 
correctness of that decision could not have 
been considered by the learned Judge in 
S. A. No. 118 of 1987. Reliance was 
parel in support of this contention on 
oe v. Koonawarjee, AIR 1970 SC 


14, In so far as the position of law 
in this behalf is concerned it seems to be 
now fairly settled that the correctness of 
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the remand order was not open to review 
Tone copra dieci uas bern alee against 
the order of 
behalf of the Court said: _ 

“The High.Court, in our 
in holding the correctness of 
mand order was open to review by it. 
order in question was made under R. 23, 
O. 41, Civil Procedure Code. That order 
was appealable under Order 43 of that 
Code. As the same was not appealed 
against, its correctness was no more open 
to examination in view of Section 105 (2) 
of the Code which lays down that where 
any party aggrieved by an order of remand 


erred 


e re- 
The 


from which an ap lies, does not appeal 
therefrom, he shall thereafter be feded 
disputing its correctness. he High 


Court has misconceived the scope of its 


inherent Under . the inherent 


the Court cannot make use of 

-of Section 151 of 
the Code where a party had his remedy 
provided elsewhere in the Code and he 
neglected to avail himself ` of the same. 
Further the power under Section 151 of the 
Code cannot be exercised as an appellate 


power. 
= I5. It is plam that the sald deci- 
sion covers the present case. We have al- 





ready noticed that against the order 
of remand made in A. . S. No. 64 
of 1957 holdin that the Civil 
Court isdiction, no appeal 
was preferred although that order admitted- 
ly is a2 appenlable order as it was passed 
under er 41, Rule 28, C. P. C. That 
order, therefore, became ` It was, 


hich came to this Court ursuance 
the judgment given by the Court after 
the remand order was made. Respectfully 


. S. No. 64/57. It became 
jurisdiction therefore had become final and 


and was 


this Court to review it. es: 

16. The contention of Sri V. S. L. 
Narasimha Rao, the learned counsel for the 
respondents, however, was that the said 
decision of the Supreme Court is not appli- 
cable to the facts of the present case. His 
contention was that as the learned single 
Judge after allowing the ition to amend 
the plaint had remanded for its disposal 


mo e Jeu Hegde on .order of 


-whatsoever. 


- ment of the learne 


A1.E 


afresh, according to him that order of re- 
i i revious 


set aside and the question of 
was again open for debate. 
contended that it is because of that, that the 
trial Court again framed the. additional issue 
in 1983. e do not think that the argu- - 
ment is valid. It is plain that the leamed 
singlo Judge who remanded the case on 
14-11-1962 merely allowed the petiton to 
amend the plaint and remanded the case to 
the trial Court. He had no occasion to con- 
sider the question of jurisdiction at all nor 
did he actually consider it. The order iş 
silent in. that The learned Judge 
could not have also considered it obvi 
because the order of. remand in A. S. 64 
had by then become absolute and binding 
on the parties. Thus it is clear that neither 
the second appellate Court in S. A. No. 
209/59 was competent to review the ear- 
lier remand order made by the District 
Court nor in fact it has so reviewed it. 
The effect of the remand order made was 
not to deprive the remand order in A, S. 
64/57 of its efficacy or of its binding 
nature on the parties. We fail to see how 
merely because subsequently the ‘ 
again remanded, the earlier order, which 
ae and teres had borom 
final and binding upon the parties, ceas 
to have that ect. No authority could 
be cited nor are we aware of any such 
authority. The fact that the trial Court 
framed another issue would not in our 
ea go alter the tion of law. The 
Court also could not have considered 
that question again because the reman 
order in A. S. 64/57 had become final by 
then. The framing of the additional issue 
once again in regard to isdiction there- 
fore, was superfluous and unnecess act 
of the trial Court and it has no legal effect 
The order — ed on that 
additional issue by the trial Court was also 
redundant although it had held that the 
That is why] 


was appealable 


Civil Court has jurisdiction. 
the defendants did not raise the question 
jurisdiction before the District Judge. 
Having chosen not to raise this plea before 
the District Judge obviously because of the 
finality of the previous remand order, it 
was not open to them to raise that matter 
again before the learned single Judge. In 
any case, in view of the Supreme Court's 
decision, it was not open to this Court to 
either ignore the earlier order or review it. 
17. For the reasons stated ` we 
would alow the appeal set aside the judg- 
| sage poner and remit 
the case for the osal of the appeal on 
merits. The costs of this appeal will abide 
the result of the second appeal. The ap- 
pellant will get back the Court-fees 


on the memorandum of Letters Patent 
Appeal. ; ; 
Appeal allowed, 

, i 
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SAMBASIVA RAO, J. 
C. Rama Mohanarao, Petitioner v. G. 
Venkataramaiah and others, Respondents. 
Civil Revn, Petna. No. 842 of 1971, 
D/- 12-11-1971, to revise order of Sub. J, 
Parvathipuram, D/- 8-4-1971. 
(A) Index Note 
Civil Procedure Code (1908), O. 17, 
R. 1 — Costs occasioned by adjournment 
— Principles under O. 17, R. 1, Explained. 
(Para 8) 
(A) Brief Note 
What the Court can award while 
granting an adjournment are only costs oc- 
casioned by the adjournment. That means 
costs incurred b e other party on ac- 
count of the adjorunment. But there is 
no provision in the Civil Procedure Code 
which empowers the Court to make an 
order as to costs while dealing with the 
request for an adjournment. In case such 
an order is passed it is clearly a case 
of imposing a penalty which the Court is 
not empow to impose, (Para 3) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1386 = (1967) 3 SCR 
84, Mulraj v. Murti Raghunathji T 
AIR 1946 Bom 113 = 47 Bom LR 
e Jadavbai Narayandas v. Shri- 


an 

AIR 1938 Mad 711 = 1988-1 Mad 
LJ 798, Ramanathan Chettiar v. 

agappa Chettiar 4 

Challa Sitaramayya, for Petitioner; K. 
Raghava Rao, for Respondents Nos. 1 to 7. 

ORDER:— The point for considera- 
tion in this civil revision petition relates to 
costs. 

2. The petitioner as plaintiff filed 
O. S. No. 46 of 1970 in the Lower Court 
to recover a sum of Rs, 18,504/- on the 
foot of a mortgage. Issues were fram 
and the suit was posted for trial. After 
some adjournments it came up before the 
Court on 8th April, I971.- On that day 
both sides reported not ready and sought 
an adjournment. ile granting the ad- 
journment to 17th June, 1971 the Court 
directed that “both sides to lose costs irres- 

ective of the result of the suit.” It is this 
irection about costs that is sought to be 
revised in this revision petition: 

3. It is argued that while acceding 
to the request of the parties and granting 
an adjournment of the suit, the Court can 
award costs of the adjournment alone and 
it has no jurisdiction to issue a direction 
as to the costs in the suit at that stage. 
This contention seems to be well founded. 
Order 17, Rule (1), C. P. C., empowers the 
Court to adjourn the hearing of the suit 
from time to-time if sufficient cause is 
shown. Sub-rule (2) requires the Court to 
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fix a day for further hearing of the suit 
when such adjournment is granted and fur- 
ther enables it to make such order as it 
thinks fit with respect to the costs .occasion- 
ed by the adjournment. It is thus mani- 
fest that what the Court can award, while 
granting an adjournment, are only costs 
occasioned by the adjournment. That 
means, it can grant all such costs that 
would be incurred by the other party on 
account of the adjournment. For instance, 
if witnesses were summoned and _battas 
were paid to them the witnesses will have 
to be summoned and battas will have to be 
pe to them again for the next da 

earing if an adjournment is granted. Those 
costs occasioned by granting the adjourn- 
ment may be granted b e Court. But, 
there is no provision in the Civil Procedure 
Code which empowers the Court to make 
an order as to the costs of the suit while! 
dealing with the request for an adjourn- 


ment. If a direction is made as to the 
costs of the suit while granting an adjourn- 
ment it is clearly a case of imposing a 


penalty. The Court is not empowered to 
impose such enalties. The costs occa- 
sioned by the adjournment are only intend- 
ed to compensate the other party for the 
pa ara it has incurred for that day fix- 

for the hearing of the suit. The dis- 
cretionary power as to costs conferred on 
the Courts by Section 35, C. P. C., has 
to be exercised when the suit is disposed 
of. That power of discretion has to be 
exercised having regard to the circums- 
tances, facts, contentions and result of the 
suit and not earlier. It does not empower 
the Court to make a direction as to costs 
at an intermediary stage before the disposal 
of the suit. It is thus clear that the lower 
Court has acted without jurisdiction in 
making a direction as to the costs of the 
i ile granting an adjournment. 


f 4. I draw ae ort for this view 
from Ramanathan ettiar v. Alagappa 
Chettiar, AIR 1988 Mad 711. Pandran 
Row, J. held that decision that Order 17, 
Rule 1 does not entitle the Court to de 
mand payment of the entire costs of the 
suit incurred up to the date on which the 
adjournment is asked for, because tho pore 
given to the Court to make such order as 
it thinks fit is only with respect to the 
costs occasioned by the adjournment and 
not the costs of the suit generally. 

5. A Division Bench of the Bom- 
bay High Court in Jadavbai Narayandas v. 
Shrikisan, ATR 1946 Bom 118, also cons- 
trued the expression “occasioned by Ə 


alioumeint as costs which might reason- 
ably compensate the other party 
for the expense incurred by reason 


of the adjournment, Of course, the condi- 
tion imposed should not be in the nature 
of a penalty or punishment to the party 
asking for adjournment and hence the costs 
a ed should in no case exceed the sum 
commensurate with the expense, which, in 
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the opinion of the Court, the pany a ready 
to proceed reasonably incurs as a result of 
the adjournment. 


6. It follows that the order of the 
Court making a direction as to the costs of 
the suit while granting an adjournment is 
without jurisdiction and liable to be set 
aside. 

7. It is, however, brought to my notice 
that on 12-7-1971 the suit has been dispos- 
ed of by passing an ex parte decree and 
by Sere of the impugned order, without 
costs. am also informed that the defen- 
dant has filed a petition to set the ex parte 
decree aside. Learned counsel on both 
sides are, however, unable to tell me whe- 
ther that setting ‘aside petition has been 
disposed of or not. er filing ve pre- 
sent revision petition, it appears an order 


of stay was passed on 9-7-71, staying the 
delivery of the judgment. But by the 
time the order of stay was communicated 


to the Court below the ex parte decree 
was passed on 12-7-71. It has thus come 
to pass that disallowing costs of the suit 
has become part of a decree. Despite the 
same, learn counsel for the petitioner 
argues, jelying on er v. Murti Raghu- 
nathji, 967 SC 1886, that 

undo any possible injustice that might have 
been caused to the party in a oe 
the stay order was passed. am 
afraid I cannot, in this revision aoe sit 
in appeal against the ex Bir OEA and 
correct it. Undoubtedly ae are enough 
and other remedies open to the petitioner 
to have the decree corrected. the ex 
parte decree is not set aside at the instance 


Fe the defendant, it will certainly be open. 


to the petitioner to take Spe T 
to have the decree correct 

costs in the light of my decision. If, 
the other hand, 
aside and the suit itself has been restored 
to file, then the consequence of this order 
of mine is the impugned direction as to 
_ the costs of the suit will be set aside and 
the Court will have to needs the question 
of costs at the time of the disposal of the 
suit. 

8. In the result, the 
allowed. a the circumstances of the case 
I direct the parties to bear their own costs. 

. Revision allowed. 


hes 
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SAMBASIVA RAO AND MUKTADAR, J]. 

C. Sankara Viswanadha Sarma, Ap T 
lant v. C. Ramalakshmamma and ano 
aar o 

801 of 1968 and C.M.P. 

No. ie Fo 1971 sak poe came 
decree of Princi pal. S Kakina in 
O.S. No. 25 of 
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C. S. V. Sarma v. C. Ramalakshmamma (Muktadar J.) 


I can . 


the ex parte decree is set’ 


revision is. 


ALR 

(A) Hindu Law — Adoption — Vali- 
dity — Doctrine of consent of Sapindas in 
South India, 

A widow who has not obtained the 
consent of her husband, must consult all 
the sapin who are nearest and pea 

in equal degree, before she can validh y 
dope a person to her deceased husban 

Where only three out of five Sapindas 
were consulted and they had consented to 
adoption but the remaining two were. not 
even approaches by the widow, the con- 
sent, ugh of maoniy of Sapindas, will 
not be enough to validate the adoption. 
AIR 1970 SC 1673, Distinguished. Case 
law reviewed. (Para 18) 

The consent of Sapindas can be in 

eneral see _and it is not necessary for 
em to ify the name of the person 

who shoul so adopted. by the widow. 
(Para 20) 

(B) Hindu Law — Adoption —— Cor- 
sent of family council consisting of some 
ae mis and aps oe relatives is not 

— Famil means a council 
at Scud o — gree and maternal 
side of the widow have no place in it. 
(X-Ref:— Words and Phrases — “Famil: 
Council”). (Para 1 
Cases Referred: . Chronological Paras 
(1971) C.C.C.A. No. a of 1965, D/- 


23-2-1971 (Andh Pra) 12, 18 
AIR 1970 SC 1673 = (1970) 2 SCR 

499, 'ahsil © Naidu v. Kula 

Naidu i 16, 18 
AIR 1953 Mad 755 = 1953-2 Mad 

LJ 97, pee Rao v. Venkata 

Satyanarayan. ll, 18 
AIR 1941 Mad 985 = 1941-2 Mad 


LJ 798 (FB), Vasireddy Venkayya 

v. Gopu Sreeramulu 19 
AIR 1985 PC 190 = 69 Mad LJ 

888, Krishnayya Rao v. Surya Rao 

Bahadur Garu Il 


ATR 1934 Mad 191 = 66 Mad LJ 
577, Murahari Brahma Sastri v. 
Sumitramma - IT 
AIR 1920 PC 4 = 47 Ind App 99, 
Krishnayya v. Lakshmipathi Il 


AIR 1918 PC 97 = ee iP 
Veera ee v. Ta 
Prasada Rao Ww 
gar 1914 Mad 77 = 1 Mad LW 
Kanesam v. Batchamma 19 
(1670) ILR 1 Mad 174 = 4 Ind App 
J (PC), Vellanki Venkata Krishna 
Rao v. Venkata Rama Lakshmi Il 
(1867) 12 Moo Ind App 897 = 2 
Sar 361 (PC), Collector of Madura 
v. Moottoo Ramalinga l ll 


S. V. Kondapi and B. gannadha 
Sastry, for Appellant in Appeal rT Res- 
ondent in Petition; V. Jogayya Sarma, for 
plah No. 1 in Appeal and for Peti- 
tioner in Petition. 
MUKTADAR, J.:— This a is 
pera against the judgment and decree 
ted 18th March, 1967 of the Subordinate 


Bs 
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Judge, Kakinada in O.S. No. 25/65. The 
laintiff is the appellant before us. He 
as filed this suit in forma pauperis against 
the respondents for declaration of title and 
recovery of possession of ‘A’ and ‘B’ plaint- 
schedule properties. His allegations are 
that he was validly adopted by the Ist 
respondent on 10-6-1948. It is asserted in 
the plaint that the appellant was the natu- 
ral son of Cheemala Konda Ganapati and 
prior to adoption he was known by the 
name of Peda Adwita Parabharama Sastry 
and after the said adoption he was renam- 
ed as Sankara Viswanadha Sarma; and that 


after the adoption the Upanayanm cere- 
mony of the appellant was celebrated at 
Rajahmundry. Since the appellant was 


hardly five years’ old at the time of adop- 
tion He was staying with his natural father 
and was later educated mostly at Pentapadu 
village. Respondent No. 1 was now and 
then sending money to the natural father 
towards the upkeep of the appellant. The 
appellant after passing the S.$.L.C. exami- 
nation wanted to continue his studies but 
the Ist respondent having been influenced 
by the ond respondent and other relatives 
neglected the appellant, as a consequence 
of which he could not pursue his studies 
above the P.U.C. course. The appellant 
attained majority on 9-8-1961. In spite 
of the appellant’s respect for his adoptive 
mother, respondent No. 1 not only adopted 
a hostile attitude towards the appellant but 
she was influenced to gift away the pro- 
perties to defendant No. 2 to the detri- 
ment of the interests of the appellant. It 
is further alleged in the plaint that on 
adoption, the suit properties became vest- 
ed in the appellant immediately but it was 
agreed to Taa the appellants natural 
father and respondent No. f that the pro- 
perties would continue to be in the man- 
agement of respondent No. 1 till the ap- 
pellant attained majority. The hostile at- 
ttude of respondent No. 1 compelled the 
appellant to issue a notice dated 8-5-1964 
which is Ex. B-L in the suit. Respondent 
No. 1 replied on 12-86-64 denying the adop- 
tion of The appellant. The appellant havin 
regard to the strained relationship wit 
respondent No. 1 does not want the Ist 
respondent to continue the management of 
the suit properties; hence he prayed for 
possession of the plaints ‘A’ and ‘B’ sche- 
dule properties. Respondent No. 2 is im- 
pleaded as such because it is alleged that 
he has obtained a vested remainder right 
in some of the suit properties. 


2. In the written statement, res- 
pondent No. 1 took the 2 ples that the ap- 
pellant is not her adopted son. The alleg- 
ed adoption on 10-6-1948 never took 
place. She bad no authority to adopt 
either from her deceased husband or any 
other person. She merely brought up the 
appellant as Abhimana Putra. It is stated 
in the written statement that the Ist res- 
pondent’s husband died nearly 50 years 
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ago leaving a son named Suryapadmana- 
bham who also died in or about 1926, Res- 
pondent No. 1 succeeded to the properties 
as heir of her deceased son and was en- 


joying the same in her own right. Res- 
pondent No. 1 further pleaded that the 
appellant is the only son of Cheemala- 


konda Ganapati Sastry and she had brought 
him up only out of love and affection. In 
fact, she even executed a registered will 
(Ex. B-8) dated 11-5-1963 wherein she had 
made provisions for the appellant by be- 
questi to him the upstairs portion of 

e buildin in the plait ‘B’ Schedule 
property and also six acres of wet land out 
of the plaint ‘A’ Schedule property for his 
life with remainder to his sons. She fur- 
ther stated that she had gifted some pro- 
perty to responden! No. 2 who on the in- 
ducement of respondent No. 1 herself sold 
the said pon to a third party but she 
alone had received the entire considera- 
tion. In the additional written statement. 
Respondent No. 1 raised the plea of limi- 
tation and denied the alleged date .of the 
anp lante attaining majority. She further 
pleaded adverse possession from 1926 on- 


when her own son died. Respon- 
dent No. 2 remained ex parte. 
3 On the trial 


: the pleadings, 
Court framed the following issues:— 

“1, Is the adoption pleaded by 
plaintiff true and valid? 

2. Is the Ist defendant the owner of 
the suit property and is the plaintiff not 
entitled thereto, even assuming that the 
adoption is true and valid? 

8. Are the defendants liable to render 
an account of the profits to the plaintiffP 

4. To what relief? 

A senal issues were framed on 8-12- 


the 


1. Whether suit is in time? 
2. Whether plaintiff attained majority 
by 9-8-1961? 


3. Whether Ist defendant acquired 
title by adverse possession?” 
4, The trial Court after consider- 


ing the evidence both documentary and 
oral, dismissed the suit of the appellant. 


5. The trial Court found Issue No. 
1 in favour of the appellant to the extent 
that the appellant was adopted by respon- 
dent No. I, and regarding the validity 
of the adoption, the trial Court held that 
it was not a valid adoption. The trial 
Court found Issue No. and Additional 
Issues Nos. 1 to 3 against respondent No. 
1 dismissed the suit. Aggrieved _ by 
judgment of the trial Court, the plain- 

preferred this appeal. 


6. So far as the factum of adop- 
tion is concerned, it is to be noted that 
the trial Court found in favour of the ap- 
pellant that the adoption had taken place. 
Mr. Jogayya Sarma, the learned advocate 
for the respondent does not seriously con- 


the 
tif 
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test this aspect of the case He  faintl 
referred to the discrepancies in the evid- 
ence for the plaintiff and contended that 
neither he adoption deed nor the photo- 

ph has been produced in the case. The 
Aeon inted out the learned 
advocate are not of such a serious na- 
ture which would influence us to come to 
a different cain from that the 
i . 1 is the natural father 
of the appellant. He has deposed regard- 

the ceremony of adoption in detail. His 

ence is corroborated by the statement 
of P.W. 8 who is the maternal grandfather 
of the appellant. He identifies Ex. A-2 
which was the invitation card to attend the 


e the adore 
Mas adapt tion d and gave it to nici 
o. 
speaks about the adoption althoug he 
had not attended it. Pie admits to have 
received the invitation card. In addition 
to the oral evidence, there is the docu- 
mentary evidence . A4 and A5 
to the change of the name of the 
appellant from Pedda Adwaita Parabrahma 
Sastry to Sankara Viswanatha Sarma. In 
Fact, the major Dorion of the documentary 
evidence goes to prove the factum of 
adoption. From the evidence of P. W, 1 
P. ed PWS ie ved that Ho- 
mam was performed, and the appellant was 
iven by the natural- parents and received 
the adoptive mother. Added to this, 
the Upanayanam ceremony, and the _ con- 
duct of defendant No. I with regard to 
the treament of the plaintif after adop- 
Hon Al go to show tbat in fact adoption 
; aken place We, therefore, hold that 
oy respondent herein took the appellant in 
adoption on 10-6-1948 going 
the necessary formalities. 


7. The im t E ra 
consideration in- a ba: tesa 
the consent of the ERE opting 


the plaintif-appellant. | 


8. Mr. Kondapi, the learned advo- 
čate for the appellant argues that the con- 
sent of the majority of sapindas has been 
obtained by the Ist respondent; as such, 
it should be found that the 
legal. The learned advocate further es 
that there is evidence to show that P.W, 6 
had consulted all the_sapindas and three 
of them had consented. the alternative 
= argues that it is not necessary to con- 

t all the sapindas when a majority of 
Ta had agreed to the opion: The 
learned advocate contends that the evi- 
dence of P.W. 6 read with Ex. A-1 and 
the evidence of P.W. 1 would show that 
the consent of.the other two sapindas viz. 


our 


itulu and Padmanabham been 
rs) 
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9. In order to appreciate the con- 
tentions of the learned advocate, it is ne- 
cessary at the outset to note the admitted 
e crn are these: 

1) Admittedly Aa ondent No. 1 had 
no af ority from her A besbaod to adopt. 

(2) There were oy ae five ee 
das whose names 


8), Saat 1 W 

Brahmana sda spa 3 

The Beee e viz, P. W. I, 
Don e ae 


enue to the ya 


10. At this stage it would be con- 
venient to notice the law on the subject 
as it would facilitate the application of the 
accepted’ principles to the facts of the case. 
The law on this point is fairly settled, 
and we do not think there is any scope for 
altering the view that a widow who had 
not obtained the permission of her deceas- 
ed husband should consult all the sapin- 
das before she takes a person in adoption. 


iL. So far as South India is con- 
cerned, the starting point relating to me 
doctrine of consent `of the sapin 


first enunciated the Privy Comel i in 
what is ge own as Ramanad -case. 
It was developed by means of several `de- 


cisions both of the Judicial Committee of 
the Privy Council and the Panes High 
Court, and finally culminated in the deci- 
sion of the Supreme Court in Tahsil Naidu 
v. Kula Naidu, AIR 1970 SC 1673. In 
Collector of Madura v. Mootoo Ramalinga, 
negn 12 Moo Ind aa ee 397 (PC), it was 

the first time laid down by the Judicial 
Committee of the Privy Council that when 
a husband dies without giving authority to 
his wife to adopt a person, the consent of 
the father-in-law of the widow would be 
sufficient. In case the father-in-law also is 
dead, the consent 


necessary 
by tie Parni is done in the proper and 
de performance of a zeligious duty. 


The 2 e of the consent of the sayin 
was er elaborated by the Privy Coun 
cil in Vellanki Venkata 


Krishna Rao 
Venkataramalakshmi, (1876) ILR 1 Mad 
174 (PC) and a new concept of family . 
council was introdu This concept was ` 
clarified in Veera Basavaraju v. Bala Surya 
Prasada Rao, AIR 1918 PC 97, wherein it 
was held that the absence of consent on 
the part of the nearest sapindas cannot be 
made good by the authorisation of distinct 
relatives whose assent is more ay to be 
influenced oe motives. Krish 
nye: L mohi AIR 1020 PO ae 
er question as to what would be the 
position if the nearer sapindas refuse to 
ae h the consent on imparper grounds was 
In that case, there were five next 
reversioners but the adoption was admitted- 
ly made with the assent of only one of 
1 and some of the remoter sapindas. 
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Both the Courts found that the widow 
never consulted the remaining next four 
reversioners for their consent, and held that 
the adoption was invalid. Viscount Cave 
in delivering the cone of the Board 
of Privy Council observed: 

“The consent required is that of 4 

substantial majority of those agnates near- 
est in relationship who are capable of 
forming an intelligent and honest judgment 
on the matter. It must, however, be added 
that save in exceptional cases such as 
those mentioned above, -the consent of the 
nearest sapindas must be asked, and if it 
is not asked, it is mo excuse to say that 
they would certainly have refused. 
This decision establishes the principle that 
all the sapindas who are in equal degree 
must be consulted before adoption can take 
place. Then in Murahara Brahma Sastri 
y. Sumitramma, AIR 1934 Mad 191, after 
citing the relevant passages from the Judi- 
cial Committee in ATR 1918 PC 97, the 
learned Judges observed: 


“These passages which form the basis 
of the law on the point, read together, do 
not make it obligatory that a family coun- 
cil of the agnates should be called by the 
widow to consider the apy of the 
adoption or even that the reversioners 
should be consulted before the adoption is 
made. The nearest sapindas of course 
should be consulted but when it becomes 
necessary to consult the reversioners all 
that is wanted is that there should be 
such evidence of consent as would show 
that the widow in making the adoption is 
not acting improperly or capriciously or 

a corrupt motive.” 

In Krishnayya Rao v. Surya Rao Bahadur 
Garu, (1935) 69 Mad LJ 388 = (AIR 1935 
PC 190), admittedly there were two sarin- 
whose consent was necessary. They 
were both formally asked by Defendant 
No. 1 in that case. One of the sapindas 
L e„ the respondent therein refused to 
pve his consent; the other sapinda Rama- 
ishna after some hesitation consented. 
The respondent’s refusal was ignored and 
the adoption was made. The question be- 
fore their Lordships of the Judicial Com- 
mittee was whetber in such circumstances. 
the adoption was valid. Their Lordships 
relyi g on (1876) ILR 1 Mad 174 (PC); 
held t at the sapindas should be regard 
as a family council because they are the 
natural guardians of the widow and the 
protectors of her interests. In giving or 
withholding their consent, it was their duty 
to form an honest and intelligent judgment 
on the advisability or otherwise of the pro- 
poa adoption. It will be observed that 
ere were two sapindas and both of them 
were consulted. ile one sapinda re 
fused, the other gave his consent. In 
Subbarao v. Venkata Satyanarayana, AIR 
1958 Mad 755, Subba Rao and Rama- 
swami, JJ. after elaborately discussing the 
development of this doctrine of consent of 


anma a w dan rwr en an 


sapindas held that the nearest sapinda or 
sapindas must be consulted before the 
widow adopts a boy. Circumstances might 
occur where their advice might not be 
available. | The whereabouts of one or 
more of the sapindas may not be known; 
or that they may refuse to give consent on 
unjustifiable grounds: or that one of them 
may have left the country to foreign parts 
with no prospects of early return. Their 
Lordships opined that the instances were 
not exhaustive and there might be other 
instances where a nearest apne was not 


alee for consultation proceeded to 
“....:-In_ the final analysis, it is a 
estion of fact in each case for the 


ourt to come to the conclusion whether 
the consent of the sapindas is sufficient to 
validate the adoption perce ard to the 
conditions laid down in the aforesaid de- 
cisions. 
Finally we have the latest pronouncement 
of the Supreme Court in 1970 SC 
1673, where their Lordships opined: 

“In our opinion. the consent of the 
majority would be sufficient to satisfy the 
requirement that a widow, in making the 
adoption should consult the nearest sapin- 
das. It is not essential that the consent 
should have been obtained from all the 
three particularly when Umavadan was at 


least partially incapacitated as being 
dumb.” 
In thet case, the facts were that one 


Kothandaraman had died without givin 

any authority to his wife, Nagarathinamm 

to adopt a son. The claim on behalf of 
the plaintiffs was that even in the absencs 
of authority from her husband, plaintif 
No. 2 was entitled to adopt a son (Plain- 
tiff No. 1) after obtaining the consent of 
the nearest sapindas of her husband. She 
gave notice to Jayammal (Defendant No. 2) 
who was the mother and guardian of Kul- 
lan (Defendant No. 1) to give their con- 
sent to the adoption of Plaintiff No. 1. 
However, without waiting for any consent 
being given by Jayammal, Plaintiff No. 2 
proceeded with the adoption after obtain- 
ing the consent of the next three sapindas 
viz., Rangappa Naidu, Devarajulu and Um- 
avadan. is suit was resisted on behalf 
of the defendants challenging the validity 
of the adoption on the two grounds, first- 
ly; that in fact, the consent to the adop- 
tion was not obtained from Rangappa 
Naidu, Devarafulu and Umavadan as plead- 
ed on behalf of the Plaintiffs, and in any 
case, if the consent was obtained, it was 
not properly given by these sapindas after 
exercising their independent judgment as 
required. Their Lordships found that the 
consent of Rangappa aidu and Devara- 
julu was obtained Dy Plaintif No. 2. So 
ar as Umavadan was concerned, their 
Lordships disregarded the consent given 
by him ten days after the adoption. Their 
Lordships held that the majority of the 
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iven the consent, the 
adoption was valid. Their Lordships never 
specifically stated that all the nearest 
sapindas need not be consulted. On the 
contrary, it was found that all the sapindas 
were consulted, but the consent of Uma- 
vadan was disregarded by the Court. 


12. Lastly we have the decision 
D/- 23-2-1971 of Bench of this Court in 


sapindas having 


C. C. C. A. No. 94 of 1965 (Andh Pra) to. 


which one of us was a p to the judg- 
ment. In that case, the development of 
the doctrine of the consent of the sapindas 
to adoption by a widow was exhaustively 
traced and discussed, and it was held that 
the widow must consult all the sapindas 
who are situated in the same degree, and 
if after consultation, the majority of sapin- 
das agree, then she is entitled to take the 
person in adoption validly. In that case 
Shakuntalamma, who was the 
Veerayya, with the intention of obtaining 
spiritual benefit for her husband and to 
erpetuate his line, intended to adopt a 
oy and she chose the plaintiff for that 
purpose, She asked the Ist defendant who 
was her husband’s elder brother who re- 
fused to give his approval to the adoption 
of the plaintiff. Then she approached De- 
fendants Nos. 2 to 4 who were then the 
undivided sons of the Ist defendant. She 
sought their consent but it was refused. 
She knew that Defendants Nos. 8 and 4 
had by then, sons who were majors. How- 
ever, she did not consult or approach them 
in regard to the proposed adoption. Even 
by the time she sent her notice to Defen- 
dants Nos. 2 to 4 seeking their consent, 
she had obtained the consent of eles 
on 16-1-54 thinking that he was e 
adopted son of Ramalingam. Later realis- 
ing the mistake that Anjayya was not the 
ad son but P. W. 10 was the adopted 
son of Ramalingam she obtained this con- 
sent on 12-2-1954. She did not even at- 
tempt to approach the other sapindas and 
ignored the other three members of the 
coparcenary and obtained the sole consent 
of P. W. 10, who was a remoter sapinda. 
Inasmuch as three major members of the 
coparcenary were not even consulted and 
there is no consent by a majority of the 
sapindas, the adoption of the plaintiff was 
held to be not valid. 


13. In spite of the exhaustive 
treatment of the subject in AIR 1953 Mad 
755 and in C. C. C. A. No. 94 of 1965 
Andh Pra), we have once again traced the 
evelopment of the doctrine in a sufficient 
form and hold that a widow who has not 
obtained the consent of her husband, must 
consult all the sapindas who are nearest 
and placed in equal degree before she can 
validly adopt a person to her deceased hus- 
band. NY 

14. Bearing the aforesaid principle 
in mind, we shall now tum to the merits 
of this case as to whether all the sapindas 


widow of - 


ALR 
had been consulted and they had given 
their consent. From the evidence on re- 
cord, we find that all the five sapindas 
were not consulted but only three had) - 
been consulted and they had consented to 
the adoption. It is to be noted that the 
adoption of the appellant had taken place 
on 10-6-1948. Ex A-I dated 255-48 is 
the consent deed. A perusal of this docu- 
ment would show that it was executed by 
the three sapindas viz, Rama Murthy, 
Ganapathi and Brahmanandam. It is not 
mentioned therein that Rama Murthy was 
the Kartha of the family nor is it mention- 
ed that Rama Murthy had consulted the 
other two sapindas viz., Dikshitulu and 
Padnamabham. It will thus be seen that 
the two sapindas were not even consulted 
for the adoption of the appellant. There 
is no other documentary evidence with re- 
gand to the consultation and the consent of 

e other two sapindas. The two material 
s. 1 and 8. 


15. P. W. 1 who is the natural 
father of the appellant states that the Ist 
respondent ask his consent to adopt a 
boy, that she also asked Rama Murthy and 
G. Brahmanandam for their consent to 
adopt, and that it was given by them. When - 
cross-examined, is witness stated that 
Dikshitulu and Padmanabha Sastry were 


witnesses are P, 


-alive but the Ist respondent obtained con- 


sent from elder persons like Rama Murthy. 

is witness categrorically states that the 
Ist respondent did not ask for the consent 
of ikshitulu and Padmanabha Sastry 
because they were in far off places. So, Ist 
respondent thought it sufficient to take the 
consent of Rama Murthy. By “far off 
places”, he meant that Padmanabha Sastry 
was in Thadigooda and Dikshitulu, an advo- 
cate wasin Madras. He further admitted that 
he did not know whether the 1st respondent 
asked for the consent of Dikshitulu and 
Padmanabha Sastry. From the evidence 
of this witness, it could easily be deduced 
that the two sapindas viz., Dikshitulu and 


Padamanabha Sas were not at all con- 
sulted in spite of the fact that they were 
living at that time and were not residing 


in far off places. 


16. In contrast to the evidence of 
P. W. 1 Ramamurthy (P. W. 6) has been 
examined. With regard to this witness, 
from the docket-sheet of the trial Court is 
found that the final arguments were heard 
and the case was reserved for Judgment on 
12-1-1967. The appellant filed an applica- 
tion to reopen the case on 25-1-1967, and 
thereafter on 3-3-1967 P. W. 6 was examin- 
ed. Mr. Jogayya Sarma, the learned advo- 
cate for the respondent Jays stress on this 
aspect of the case and argues that P. 
W. 1 had admitted that Respondent No. 1 
did not consult the two sapindas. This 
lacuna having been noticed by the appel- 
lant, it was considered that P. W. 6 should 
be examined to fill up the deficiency, and 
hence P. W., 6 was examined at the fag 
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end of the case. As such, his- evidence 
should not be given any weight to P. W. 6, 
as mentioned above, gives a different ver- 
sion to that of P. W. 1. He states: 


“I have 2 brothers. They are C. V. 
Dikshitulu and Padmanabha Sastry. I am 
the eldest...... I gave her (D-1) consent 
to adopt. I gave consent for myself and 
my two brothers. Myself P. W. 1 and 
Chimalakonda Brahmanandam executed a 
consent deed under original 
favour of D-1 to adopt a boy. 
date of Ex. A-l myself and my brothers 
were Evig together as members of Hindu 
Joint Family. I was manager of my family. 
After Sankranti Festival was over, D-1 
asked us to give consent to adopt. I con- 
sulted my brothers C. V. Dikshitulu and 
Padmanabha Sastry. They said I am the 
elder person and it is poate if I execut- 
ed the consent deed. My brothers agreed 
to D-1 adopting a boy. C. V. Dikshitulu 
said it is enough if I execute on behalf of 
our brothers.” 


He admits that there were no 
agnates nearer than themselves. This wit- 
ness further stated that Dikshitulu had_ set 
up practice in Madras at the time of adop- 
tion. He came to the village and was 
staying for some time. Padmanabha Sastry 
also was in Bodapadu then. As eldest and 
head of the family, he was the manager. 
He consulted Dikshitulu in Madras about 
four or five months before the date of 
Ex. A-l. The story of consultation with 
Dikshitulz and Padmanabha Sastry is not 
at all convincing. If in fact ‘this witness 
had consulted the two sapindas, this defi- 
nitely would have found place in Ex. A-1. 
Both Dikshitulk and Padmanabha Sastry 
were alive at that time but they were not 
examined by the appellant. 


17. The learned advocate for the 
appellant further argues that there was a 
family council whic permitted the Ist 
respondent to adopt and this family coun- 
cil consisted of the three sapindas. The 
learned advocate contends at “family 
council” means, all the relatives both the 


at all tenable because 
means a council of sopindas, and paternal 
and maternal side of the widow have no 
place in the council, From the evidence 
on record, we find that the two sapindas 
viz., Diskshitulu and Padmanabha Sastry 
were not consulted. Instead, the three 
sapindas who had given their consent were 
consulted by the Ist respondent. We are 
not in a position to believe the testimony 
of P. W. 6 having regard to the fact that 
Ex. A-I} does not mention that P. W. 8 
had obtained the view of his two brothers 
who were absent. In the light of the 
evidence of P. W. 1, who is no other than 
the natural father of the appellant, and 
who very categorically states that Respon- 
dent No, 1 did not consult Dikshitulu and 
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Padmanabha Sastry, we find that of the 
five sapindas, only three were consulted, 
and the two sapindas, who were absent, 
were not even approached either by 
P. W. 6 or by the ist respondent. 


18. It is next contended by the 
learned advocate for the appellant that the 
consent of the three sapin is enough to 
validate the adoption because it is the 
consent of the majority of the sapindas that 
is essential, and it is not necessary to 
consult all the sapindas. In support of his 
argument, he reles upon the decision of 
the Supreme Court in AIR 1970 SC 1678. 
We have already referred to this decision 
and have distinguished it from the facts of 
this case. In the case before the Supreme 
Court, all the three sapindas were consult 
but the Supreme Court had disregarded the 
consent of Umavadan and hel that in 
such circumstances, the consent of the 
Majority was sufficient. 

19. As regards the question as to 
whether the consent of the sapindas could 
be in general terms or a particular person 
who could be adopted by the widow should 
be specified, the trial Court came to the 
conclusion that the consent given by the 
sapindas in this case to the Ist respondent 
to adopt any boy was too general and the 
sapindas who had given their consent did 
not have the opportunity to consider the 
fitness of the boy to be adopted before 
they had given their consent; as such, the 
requisite consent to validate the adoption 
of the appellant was not obtained. We do 
not agree with this conclusion of the learn- 
ed trial Judge because when the authority 
given by a husband co be in general 
terms, there is no reason why the sapindas 
could not do likewise. In Vasireddy Ven- 
kayya v. cope Sreeramulu, AIR 1941 Mad 
935, a Full Bench of the Madras High 
Court, relying on the dogg Cn Os in 
(1914) 1 Mad LW 511 = (AIR 1914 Mad 
77), held that when a widow has received ` 
authority from her husband, the widow is 
at liberty to adopt whomsoever she likes 
as a son to her deceased husband. Why 
should not the sapindas who take the place 
of the deceased also leave the choice en- 
tirely to the widow? Their Lordships did 
not see any fustification for the proposition 
that the sapindas must name the boy to be 
adopted especially when the ancient toxts 
were silent on this point, 

20. Having found against the ap- 
pellant on the main issue, we do not think 
it necessary to dwell upon the other points 
for consideration in this appeal. We, how- 
ever, do not agree with the judgment of 
the trial Court fo the extent that the gene- 
ral consent given by the sapindas is incor- 
rect. On the contrary, we hold that it is 
not necess for the sapindas to specify 
the name of the person who should: be 
adopted by the widow. 

21. Hence the appeal is according- 
ly dismissed with costs. The appellant 
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shall pay the Court-fee. 

`C. M. P. No. 2496 of 1971. 

22. The respondent has filed this 
petition under Order 41, Rule 27, C. P. C. 
to admit the sale-d dated 1-2-1947 
executed by late Cheemalakonda Venkata 
Dikshitulu in order to prove that P. W. 8 
and Dikshitulu were members of a divid- 
ed family. Having regard to what we 
have mentioned above regarding the main 
point in issue, we do not think it necessary 
to admit this document as additional evi- 
dence. a? 
Fy Consequently, the petition is 


Order accordingly. 
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RAMACHANDRA RAO, J. 

Menne Kishtiah and others, Petitioners 
v. The Revenue Divisional Officer, Medak, 
Government of A. P. and others, Respon- 
dents. i 

Writ Petn. No. 3317 of 1969, D/- 4- 
8-1971. 

(A) A. P. Irrigation (Construction and 
Maintenance of Water Courses) Act (12 of 
1965), Ss.. 2 (c) and 4 — Laying of 6 
diameter pi and certain outlets in the 
existing bed-width level of canal would be 
construction under Section 2 (c). E 

It would be so even though it may not 
affect the width or depth of the bed. 

. (Para 10) 

(B) A. P. brigation (Construction and 
Maintenance of Water Courses) Act (12 of 
1965), S. 4 (2) (b) — “Construction” -in- 
cludes: improvement, alteration or extension 
of water course. Therefore the procedure 

tbe Act should be follow- 


ed and every person aff by the cons- 
truction should required to state his ob- 
jections. (T A aA 


water course includes not only ayacutdars 
under the particular water course propose 
to be constructed - but all those under a 
particular irrigation work likely to be 
affected by the construction. . (Pr. 11) 
M. L. Ganu, for Petitioners; P. Bale- 
krishna Murty, for the 3rd Govt, Pleader, 
on behalf of Respondents. 

_ ORDER:— The petitioners who are 
thirty three in number have filed this writ 
petition for the issue of a writ of Manda- 
mus or any other appropriate writ, direc- 
tion or order, restraining the respondents 
from taking up the construction of any 
channel or water course or otherwise dis- 


turbing the existing channel from the vil- 


Jage tank called Pedda Cheruvu situate be- 
tween Kansanapalli and Seri Mallareddi- 
palli, in Andole Taluk, Medak District. 
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2. The petitioners state that they 
are all pattadars of different lands varyi 
in extents from 400 guntas to Ac. ‘2 
guntas situate in the village of Kansana- 
i, that all the petitioners were cultivat- 
ing the said. lands .by taking water from 
the tank called Pedda Cheruvu for over 
several decades, that water was cae 
ried to their fields from the said nel 
through the water course or channel, that 
the said source is the only source of water 
to the said lands, tbat the revenue autho- 
tities are the Executive Engineer, Publio 
Works Department, took up the construc- 
tion of a water course and were layin 
els in spite of the objections rais 
by the petitioners and other villagers of 
Kansanapalli and Seri Mallareddipalli, that 
such construction would be prejudicial -to 
the petitioners and also contrary to the pro- 
visions of the ‘Andhra Pradesh Irrigation 
(Construction and Maintenance of Water 
Courses) Act of 1965 (hereinafter called ‘the 
Act), that the Executive Engineer, who is 
the Irrigation Officer under the said Ac 
did not follow the procedure prescri 
by Sections 4 and 5 of the Act, that the 
petitioners were not afforded an opportuni 
to submit their objections, that the propos 
construction by the respondents, would 
have the effect of widening the water 
course and increasing its depth, thereby 
prejudicially affecting the supply of water 
to the petitioners’ lands, that by reason 
the proposed construction by the respon- 
dents, petitioners lands of about five 
to six acres were also occupied and that the 
respondents cannot do so without acquir- 
ing the lands in accordance with the pro- 
visions of Section 6 of the Act. The peti- 
tioners therefore seek the issue of a Writ of 
Mandamus as’ mentioned above and also an 
injunction. The writ petition was amitted 
on 3-9-1969 and an injunction was granted 
on the same day restraining the respondents 
from proceeding with the constrictions of 
the channel. i i 


8. A counter affidavit has been fll- 
ed on behalf of the ny panei by the As- 
sistant Secretary to Government, Revenue 
Department, stating as follows: The lands of 
the petitioners are situated on the opposite 
side’ of the feeder channel to Chinna 
Ch Ramsanapalli and are on a hig- 
her level than the bed level of the feeder 
channel, that the petitioners unauthorisedly 


. cut the bank at almost every Madi and were 


drawing water to their lands situated at a 
higher level by putting up a bund across - 
the channel, and that their lands are not 
under the command of the feeder channel. 
It is however admitted that the settled aya- 

cut of the tank Pedda Chervu, Gadi ` 
Peddapur is 560 acres covering three villa- 
es, viz., Gadi Peddapur, Kanasanpalli and 
eri Mallareddypalli, that there is a feeder 
channel taking of from the sluice of Pedda 
Cheruvu in Gadi Peddapur which irrigates 
certain extent of lands in Seri Mallareddy- 
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palli and Ramsanapalli, that the petitioners 
entered the feeder channel and were draw- 
ing out water vnauthorisedly for irrigatin 
their lands, that they were tampering wi 
the irrigation sources by drawing water 
from the feeder channel and that they are 
not entitled to reduce the sup- 
ly of water to the lands in lower level. 
t was further stated that the accustomed 
supply of water to the petitioners’ lands, is 
not affected by the proposed construction, 
that it was only to regulate the distribu- 
tion of water and prevent misuse and wast- 
age, that it was proposed to construct a 

diameter H. P. outlets at all points 
wherever the ryots had cut the canal bank, 
that the pipes are being fixed at the exist- 
ing bed level of the canal, and that in do- 
ing so, neither the canal’s bed width is 
widened or deepened nor a new channel or 
water course is being excavat The al- 
legation of the respondents is that the lands 
of the petitioners are not registered under 
the fe channel and that they could be 
irrigated by the irrigation channels of other 
sluices of the same tank, that the question 
of acquiring the petitioners’ lands for the 
urpose of construction of a feeder channel 
Lie not arise as no new irrigation chan- 
nel or water course is being excavated, and 
that only 6° diameter Hume Pipe outlets 
are proposed to be constructed at various 
points as mentioned above. It is stated 
that the provisions of the Andhra Pradesh 
Irrigation (Construction and Maintenance 
of Water Courses) Act of 1965 would not 
apply to the facts of the case. 


4, On the aforesaid averments, the 
short question that arises for consideration 
in this writ petition is, whether the respon- 
dents could proceed to construct the 6” 
diameter Hume-pipe outlets in the existing 
bed level of the canal without following 
the procedure prescribed by the provisions 
of the Andhra Pradesh Irrigation (Cons- 
truction and Maintenance of Water 
Courses) Act, 1965 (hereinafter referred to 
as “The Act”) and without affording an op- 
portunity to the petitioners to make their 
representations. To appreciate this conten- 
tion, it is necessary to notice the relevant 
provisions of the Act. 


5. The said Act was enacted to 
provide for the construction and mainten- 
ance of water-courses in the ayacut of irri- 

tion works and the matters connected 


erewith, and it applies to the whole of- 


the State of Andhra Pradesh. “Ayacut” is 
defined in Section 2 (a) of the Act, as all 
the lands which are entitled to irrigation 
under a particular irrigation work. “Cons- 
truction”, according to Section 2 (c), means 
and includes extension, improvement or al- 
teration of water-course. “Irrigation Offi- 
cer”, under Section 2 (e), means any officer 
of the Revenue Department or the Public 
Works Department not below the rank of 
a Revenue Divisional Officer, or an Exe- 
cutive Officer, empowered or authorised by 
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the Government to exercise all or any of 
the functions of an Irrigation Officer under 
the Act. “Irrigation Work” is defined in 
Section 2 (f) and it includes (i) all rivers 
and nai streams or parts thereof; (ii) all 
lakes and other natural collections of water 


or parts thereof; (iii) all tanks, wells, tube 
wells, reservoirs, ponds, ‘kuntas’, streams, 
‘madugus’ used for the supply of stora 


of water for purposes of irrigation; (iv) all 
canals, cœ els, anicuts, dams, embank- 
ments, weirs, sluices, groins, ‘kuntas’, and 
other works, other than escape channels, . 
connected with, or auxiliary to the irrigation 
works referred to in su uses (i) to (ili); 
(v) all drainage channels, the water of 
which is utilised for the poner of irriga- 
tion; (vi) all lands used for the purpose of 
irrigation works referred to in sub-clauses (i) 
to %) and (vii) all buildings, machinery, 
fences, gates, roads and other erections oc- 
cupied by, or belonging to, the Government 
and connected with an irrigation work, 
which are owned, maintained, constructed 
or controlled by the Government, “Water- 
Course” is defined in Section 2 (f) as mean- 
ing a field channel which receives supp 
of water from the outlet of an irrigation 
work and conveys water to the lands in- 
cluded within the ayacut of that work and 
which is not maintained at the cost of the 
Government, and ineludes all subsidiary 
works connected with any such channel ex- 
cept the sluice or outlet through which 
water is supplied from irrigation work to 
such Ah 


6. Section 3 of the Act requires 
that all owners of lands within each dis- 
tiact block of such extent not exceeding 
one hundred acres, as may be prescrib 
in the ayacut of an irrigation work shall be 
liable to construct and maintain, at their 
own cost, water-courses required for the 
supply of water to their lands from the dis- 
tributories of the irrigation work for irriga- 
tion purposes and for the discharge of 
waste or surplus water from those lands, 
in accordance with such directions as may 
be issued by the Irrigation Officer. 

7. Sections 4 and 5, on which 
considerable reliance has been placed by 
the learned Counsel for the petitioners, read 
as follows: 

“Section 4 (1):—- Whenever an Irriga- 
tion Officer considers suo motu or on the 
application of an ayacutdar that the cons- 
truction of a water-course is expedient or 
necessary, he shall ascertain the most suit- 
able alignment for the said water-course 
and cause the Jand which in his opinion is 
necessary for the construction thereof to be 
marked out on the ground. = 

(2) He shall thereupon publish a 
notice in the prescribed manner in every 
village through which fhe water-course is 
proposed to taken specifying the extent 
of land which lies in such village and 
which has been marked out under s 
section (1) and requiring—~ 
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(a) every owners who wishes to re- 
celve supply of water to his land throu 
the water-course or to make use of the 
water-course for drainage purposes to make 
an application in that behalf to the Irriga- 
tion Officer within thirty days of publica- 
tion of notice; 

(b) every person likely to be affected 

the construction of the water-course of 
interested in the land on which it is pro- 
posed to construct the water-course to sub- 
mit his petition to the Irrigation Officer 
stating his objections to the proposed cons- 
truction within sixty days of publication of 
the Notice. . 

(8) The Irrigation Officer shall also 
send copies of the notice to every person 
known or believed to be the owner of the 
land through which the  water-course: is 
proposed to be taken and to the District 
- Collector for publication in the Andhra 
Pradesh Gazette, 

4) The Irrigation Officer where he is 
not the Revenue Divisional Officer shall, as 
soon as may be after the expiry of the 
period specified in the notice, make a report 
to the Revenue Divisional Officer regardi 
the proposed water-course together with a 

lan showing the alignment thereof and 
e objections, if any, received by him 


Section 5 (1):— The Revenue Divi- 
sional Officer shall, ‘after giving notice to 
every person known or believed to be the 


owner of the land to which the water- 
course is proposed to be taken, pass such 
orders in respect of the proposed construc- 
ton. as he may deem necessary and the 
order so passed shall be published iw the 
Andhra Pradesh Gazette (2) The order pass- 
ed under sub-section (1) shall, if it is de 
cided to construct a water-course, contain 
the following particulars, namely, (i) the 
district, taluk, village, and the survey num- 
ber and description of the land on which 
the water-course is proposed to be cons- 
tructed; 

(ii) the approximate area of such land; 

(iii) where the plan of the land is 
made, the place where such plan may be 
inspected. 

(3) Agai any order passed by thé 
Revenue Divisional Officer under sub-sec- 
tion (1) an appeal shall lie to the District 
Collector, within ninety days from the 
date of publication of the order of the Re- 
venue Divisional Officer in the Andhra Pra- 
desh Gazette and District Collector. may, 
after giving the parties to the appeal an 
cope ony. of being heard, pass orders on 
the app 

(4) The decision of the District Col- 
lector under sub-section (8) and where no 
appeal is filed, the decision of the Revenue 
Divisional Officer under sub-section (1) 
shall, on publication in the Andhra Pradesh 
Gazette, be final a 

8. Under S. 8 of the Act, where 
land needed for the construction of water- 
course is not provided by the persons to 


aww 
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be benefited by the water-course, 
Revenue Divisional Officer has to take 
ceedings for the acquisition of such 
under the provisions of the Land A 
tion Act, The rest of the provisions of the 
Act are not relevant for the purpose of 
this writ petition and hence they need not 
be eed “to. f 


9. It will be seen that the “ayacut” 
in relation to an irrigation work means all 
the lands which are entitled to irrigation 
under that irrigation work, “irrigation work” 
includes, among other things, all tanks, 
canals, channels etc. 


the 
ro- 
d 


But, “water-course” 
is defined as a field channel which receives 
supply of water from the outlet of an irri- 
gation work and conveys water to the lands 
included within the ayacut of that irriga- 
tion work. Under Section 4 of the Act 
whenever an Irrigation Officer considers 
suo motu or on the application of an aya- 
cutdar that the construction of a water- 
course is expedient or necessary, he shall 
ascertain the most suitable alignment for 
the said water-course and cause the land, 
necessary for the construction, to be mark- 
ed out on the -ground. Thereafter, he 
should publish a notice in the prescribed 
manner in every village through which the 
water-course is proposed to be taken, speci- 
fying certain particulars as mentioned there- 
in, and further, he should require every 
owner who wishes to take the supply of 
water to his land through the water-course 
or to make use of the P for 
drainage oses, to make an application 
in that behalf to the Irrigation Officer with- 
in thirty days of the publication of the 
notice. Similarly, he should also require 
every person likely to be affected by cons- 
truction of the water-course, or interested 
in the land on which it is proposed to cons- 
truct the water-course, to submit his peti- 
tion . to the Irrigation Officer stating his ob- 
jections to the proposed construction, with- 
in sixty days of the publication of the 
notice. Thereafter, he should make a re- 
port to the Revenue Divisional Officer re- 
garding the proposed water-course together 
with a plan showing the alignment thereof, 
and the objections received by him. Under 
Section 5 of the Act, the evenue Divi- 
sional Officer, after considering the report 
submitted by the Irrigation Officer, and the 
objections, passes an order in respect of 
the proposed construction and the order so 
assed will be published in the Andhra 

adesh Gazette. The order published 
should contain the parti mentioned in 
sub-section (2) of Section 5. An appeal is 
provided to the District Collector against 
me said order of the Revenue Divisional 

cer. 


10. In the instant case, the com- — 
laint of the petitioners is that they are 
kely to be affected by the construction 
roposed to be undertaken by the respon- 
Jenta. But, it is contended by the learned] 
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counsel for the respondents that what they 
ropose to do is only to lay pipes of 6” 
a meter and certain outlets in the exist- 
ing bed-width level of the canal and that, 
this would not, in any way, affect the 
width or depth of the bed and that, no new 
channel is being excavated and, therefore, 
it would not amount to a ‘construction 
ithin the meaning of the Act. I am un- 
able to agree with this submission. The 
expression “construction” occurring in Sec- 
tion 2 (c), includes extension, improve- 
ment or alteration of water-course. The 
laying of the pipes at the existing bed level 
Ge ae canal would also amount to an im- 
provement or alteration of the water-course 
and falls within the expression “construc- 
tion” under Section 2 (c). If so, under 
Section 4 of the Act, every person likely 
to be affected by the construction of the 
water-course should also be required, by 
the Irrigation Officer, to state his objec- 
tions. 








11. Jt is next contended by the 
learned counsel for the respondents that 


the petitioners are not the “ayacutdars”, as 
the lands in question are not registered 
under the feeder channel in which the 


pipes are sought to be laid and, therefore, 
they would not be entitled to notice under 
Section 4 (2) (b) of the Act. I am unable 
to agree with this submission, inasmuch as 
it is admitted that the petitioners are aya- 
cutdars under “Pedda Cheruvu” and all 
that Section 4 (2) (b) requires, is that 
every person likely to be affected by the 
construction of a water-course, or interested 
in the land on which it is proposed to 


construct the water-course, should be re- 
quired to submit his petition stating his 
objections, within the period specified 


therein. The expression “every person 
likely to be affected by the construction of 
the water-course” does not, necessarily, re- 
quire that the person affected should be an 
ayacutdar under a particular water-course 
which is proposed to be constructed. Any 
ayacutdar under a particular irrigation 


work, who is likely to be affected by the 
construction of a water-course, should be 
required to state his objections, under 


Section 4 (2) (b). In the counter affidavit 
it was merely stated that the provisions of 
the Andhra Pradesh Irrigation (Construction 
and Maintenance of Water-Courses) Act of 
1965 do not apply to the facts of the ins- 
tant case. Therefore, impliedly it is admit- 
ted that the procedure prescribed under 
Sections 4 and 5 of the Act has not been 
followed. The contention that the provi- 
sions of the said Act are not applicable, is 
not correct. The proposed construction 
falls clearly within the provisions of the 
said Act, and the respondents are bound 
to follow the procedure prescribed by the 
Act before any constructions are carried 
out. Inasmuch as they have not followed 
the statutory procedure, the petitioners are 
justified in approaching this Court for ap- 
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propriate relief. A writ of 
ill, therefore, issue to the respondents 
directing them to forbear from en up 
the construction of any channel or water- 
course, or otherwise disturbing the existing 
channel from the village tank called “pedda 
cheruvu”, at the village of Kansanapalli 
and Seri Mallaredd i in Andole Taluk, 
Medak District, without following the pro- 
cedure laid down by the provisions of the 
Andhra Pradesh igation (Construction 
and Maintenance of Water-Courses) Act of 
1965. It will be open to the respondents 
to give notices to the persons likely to be 
affected and follow the procedure laid 
down by the aforesaid Act and pass appro- 
priate orders and take action accordingly. 
The writ petition is, accordingly, allowed 

with costs. Advocates fee Rs. t60/. 
Petition allowed. 
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SAMBASIVA RAO, J. 

R. Kistayya and another, Petitioners v. 
The State of Andhra Pradesh and another, 
Respondents. 

Writ Petns. Nos. 226 and 227 of 1971, 
D/- 29-7-1971. 

(A) Andhra Pradesh Excise Lease of 
Right to Sell Liquor in Retail Rules (1969), 
R. 3 (2)—Commissioner could fix location of 
shops by stating boundaries. Considering 
conveniences, reactions and welfare of 
community at large, such fixation was not 
unreasonable restriction on fundamental 
right to trade. Further, shifting on special 
circumstances might -be permitted. (X-Ref:— 
Constitution of India, Art. 19 (1) (g),) 
(X-Ref:— A. P. Excise (Arrack and Toddy 
Licences General Conditions) Rules, 1969, 
R. 41). AIR 1967 SC 1868, Referred. 


(Paras 9 & 10) 

(B) Andhra Pradesh Excise (Arrack 
and Toddy Licences General peace 
Rules, 1969, R. 29 — Where substanti 
portion of trees for drawing Sendhi were 
allotted and they could not have been ex- 
hausted non-allotment of negligible balance 
of quota would not entitle exemption from 
payment of. monthly rentals. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1368 = (1962) 2 SCJ 

378, K. K. Narula v. State of §- 

& K. 10 
P. A. Chowdary, for Petitioners; 8rd 
Govt. Pleader on bak of Respondents. 
Gn both Writ Petns.). _ 

ORDER:— These two writ petitions 
may be conveniently disposed of by a 
common order as they raise common ques- 
tions. 

2. In Writ Petition No. 226 of 
1971 the Abkari auctions in respect of 
Malakpet group of Sendhi shops were held 
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in the month of August, 1970. The peti- 
tioners were the highest bidders at a month- 
yy rental of Rs. 87,512/-. They have also 
eposited the three months rentals and two 
per cent earnest money on the annual ren- 
tals. In addition they also paid a sum of 
X tax i 
cut. After hey paid these amounts, they 
were granted the 

basis of which th commenced 

sendhi from first Oer. 1970. 
Petition No. 227 of 
conducted in the 


3. In Writ 
1971 the auction was 
month of Au 1970 for the Komat 
Kunta group of Sendhi shops. The peti- 
tioners were the highest bidders at a 
monthly rental of Rs. 67,512/-. They also 
deposited three months rentals and two 
per cent earnest money. They further paid 
the tree tax for the first cut. They were 
also granted a licence after these ae 
and commenced the _ business 
Sendhi, from 1-10-1970. 


4, The petitioners in both the pee 
tons opened -their shops in several p 
for selling Sendhi, But these shops were 
not opened and rum at the places which 
were fixed under the licences ted to 
them. The licences specified e bow- 
daries of the places where the licensees 
should hold their shops. But the petitioners 
opened their shops anywhere ey liked. 
It is the contention of the etitioners that 
they have a right to open the shops any- 
where within the area, even - the issue 
of a licence whereunder boundaries were 
specified. The respondents objected to the 
petitioners running the shops at places 
other than those indicated in the licences. 
It is alleged that the ondents prevent- 
Fy me EE, rom T ing oa i om 
e shops open em. Consequently 
the petitioners dosed. their shops. 


ee Further it is alleged that the 
petitioners have applied for allotment of 

ndhi trees from topes mentioned in the 
auction notification in the several districts. 
Since the allotment of the trees was not 
fully done, the petitioners made an appli- 
‘cation to the Government under Rule 29 
of the Andhra Pradesh Excise (Arrack and 
Toddy Licenses General Conditions) Rules, 
1969 on 2-1-1971 requesting the Govern- 
ment to remit the rentals for the period 
commencing with 20-11-1970. But the 
Government has not taken any action so 
far either ane or rejecting the appli- 
cation. Since the authorities were proceed- 
ing to reauction the shops, the petitioners 
have brought the writ petitions for the 
issuance of a direction to the Government 
to permit the petitioners to sell Sendhi 
from the shops which were opened by 
them in the areas and not to collect month- 
Jy rentals from the petitioners till the dis- 
posal of the petitioners applications by the 

overnment, It- is also prayed that the 
respondents be directed to stay the collec- 
tion of the rentals from’ the petitioners 
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necessary licence on the 


selling. 


A LE 


pending the disposal of the applications be- 
ore the Government under- e 29°of the 


Andhra Pradesh Excise (Arrack and Toddy 
Licences General Conditions) Rules. . 


6. In the counter it is contended 


nowhere else. have no right to open 
shops anywhere ey like.. Any violation 
of the conditions of the agreement, provi- 
sions of the Act and. the relevant rules is 
an offence. In regard to the allotment of 
trees, it is stated In Writ Petition No. 226 
of 1971 that for the excise year 1970-71, 
23,500 trees were allotted and out of the 
same all the trees eee a quota of 
8,925 were allotted even in the besain: 
By the time the, petitioners made an appli- 
cation under Rule 29 on 21-1971. there 
remained only 3,925 trees out of 23,500 
trees. Even these 3,925 trees were allotted 
in the months of Jan and February, 
1971 itself. It is therefore, untenable to 
say that the petitioners could not draw and 
sell sufficient quantities of Sendhi on ac- 
count of the non-allotment of full quota 
of trees. Even to start with nearly 20,000 
trees were available and in a of 
three months the petitioners coal not 
have exhausted all these trees. The balance 
of 3,955 trees was also allotted even in 
the months of January and February. 
Therefore the application under Rule 29 is 
wholly untenable. In any case the peti- 
tioners are not entitled to get the relief of 
suspension of payment of the monthly ren- 
tals until their application under Rule 29 ~ 
is disposed of. 


7. Likeiwse in the case of Writ 
r No. en of 1971, 25000 trees were 
ott to e petitioners. Exceptin 
4,091 trees, all the others were mouified 
and were already allotted even before the 
commencement of the business. Even the 
balance of 4091 trees was allotted subse- 
quently. | Thus the petitioners have sufti- 
cient number of trees to draw Sendhi from 
and it could not be said that they had no 
supply of Sendhi for selling. The conten- 
tions raised in Writ Petition No. 226/71 
are the same as in Writ Petition 

No. 227/71. 


8. Sri P. A. Chowdary raised two 
principal contentions before me. The first 


‘of them is that the petitioners are free to 


open shops anywhere in the licenced ar 
in acco ce with the requirements an 
the exigencies of business and any restric- 
tion by the respondents on this right of 
eina ri bese! uae on the 
ndamen right ant to the peti- 
fioners under Article 19 (1) (g) of the 
Constitution. Secondly large number of 
trees were not allotted to the petitioners 


‘and therefore they were obliged to file an 


application for revision under Rule 29. The 
Government should be directed to dispose 
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of that application at an early date and 
until that application is disposed of, the 
respondents should be direct not to col- 


lect the monthly rentals fom the peti- 
tioners. 

9. In regard to the first point, the 
record discloses that even in the 


licences, 
the places from where the petitioners 
should vend sendhi were Even the 


boundaries of such places were indicated in 
the licences. Under Rule 3 (2) of the 
Andhra Pradesh Excise Lease of Right to 
Sell Liquor in Retail Rules, 1969 the Com- 
missioner has the power even before the 
publication of the auction notice, to fix 
not only the number of shops to be esta- 
plished in an area, but also their location. 
Tt is in exercise of this power that the Com- 
missioner fixed the number of shops and 
also their locations; and their locations 
were indicated with their boundaries in 
the licences themselves. Thus, there is no 
doubt as to the places from where, the 
petitioners as licensees, should sell Sendhi. 
it cannot, therefore, be said that the peti- 
tioners could and did in fact open the shops 
anywhere they liked, because these places 


were not fixed in the licences 


10. Then the contention is that 
fixing the location of the shops by the off- 
cers concerned and denying the right to 
the licensees to open their business places 
anywhere they liked within the area is an 
unreasonable restriction on the fundamental 
right guaranteed to the petitioners under 
Article 19 p (8). of the Constitution. It 
is now well established, after the decision 
.of the Supreme Court in K. K. Narula v. 
State of J. & K., 1967-2 SCJ 373. = (AIR 
1967 SC 1868), that the right to do the 
business in liquor is also a fundamental 
right. But at the same time it should not 
be forgotten that liquor is an injurious arti- 
cle and it should be regulated by the State 
in order to safeguard the well-being and 
the moral and physical health of the popu- 
lation. In order to do so, several restric- 
tions are imposed on the liquor business, 
by passing the Excise Act and mals niea 
thereunder. Entry (8) of the Ind List in 
the Seventh Schedule to the Constitution 
empowers the State Legislature to make 
Jaw in respect of intoxicating liquors, that 
is to say, the production, manufacture, pos- 
session, transport, purchase and sale of in- 
toxicating liquors, That means the State 

iven the power to make certain 

tions not only in regard to the manu- 
acture of intoxicating liquors, but also in 
egard to their purchase and sale. Sendhi 
is undoubtedly an intoxicating liquor and 
there is no dispute about it. Therefore 
here Sendhi should be sold or purchased 
an aspect which direy comes within the 
ambit of Entry (8). Sale and purchase of 
arena A liquors like Sendhi is not desir- 
able in the midst of a residential locality 
or by the side of a school. Several consi- 
derations like the social well being of the 
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-large. It is, therefore wholly untenable in 
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community, reactions of the people to the 
physical act of selling and purchasing of 
intoxicating liquors and their consumption at 
the places where they are sold and purchas- 
ed, the feelings of repugnance that are 
created in the minds of several people by 
the uncontrollable behaviour of those who 
have consumed intoxicating liquors, should 

be taken into account before the places 
for purchase and sale of such liquors are 
fixed. It is not merely the licensees’ finan- 
cial interests or pot conveniences that 
should guide in fixing the places for such 
purchase and sale, but also the conveni- 
ences and reactions of the community at 


my view, to contend that the licensees 
should have unbridled choice and freedom 
to open their shops for sale of sendhi any- 
where in the area. The concerned autho- 
rities who are 


ut in charge of the imple- 
mentation of 


e excise laws are expected 
to fix the places after taking into conside 
ration all the aspects relating to the busi- 
ness of purchase and e of intoxicating 
liquors. By any stretch of imagination, it 
cannot be said that it is an unreasonable 
restriction on the right of the licensees to 
sell intoxicating liquors. If they have any re- 
presentations to make, the licensees could 
make them to the concerned authorities 





` who would certainly consider them at the 


appropriate time. 


Rule 41 of the Andhra Pradesh Ex- 
cise (Arrack and Toddy Licences General 
Conditions) Rules, 1969 provides for shift- 
ing of shops. That Rule says: “The 
licensee shall not shift the shop from one 
piace to another during the currency of 

e licence. In special circumstances, the 
Commissioner or any officer authorised by 
him in this behalf may permit such shift- 
ing.” If the place indicated in the licence 
is found to be not suitable for conducting 
business, the licensee can apply to the 
Commissioner by pomine out special cir- 
cumstances for shifting the shop and if he 
is satisfied about the existence of special 
circumstances the Commissioner may per- 
mit such shifting. these restrictions 
are undoubtedly conceived in the _ larger 
interests of the community at large and I; 
have no hesitation to hold that fixing of 
the places by the concerned authorities 
for selling intoxicating liquors is a reason- 
able restriction on the right of the licensee 
to sell intoxicating liquors. For these re- 
asons this objection put forward on behalf 
of the petitioners should be rejected. 

1l. It is then argued that the peti- 
tioners have filed an application to the Gov- 
erament under Rule 29. Under that rule, 
the Government is empowered to postpone 
the payment of rental or defer its collec- 
tion, or reduce or remit the rental for any 
period due to certain circumstances like 
natural calamities, widespread disturbed 
conditions and non-availability of arrack or 
toddy for reasons which are completely 


282 A. P. 


beyond the control of the licensee. Now, 
the ground on which the petitioners are 
said to have applied under Rule 29 is non- 
availability of Sendhi, on account of non- 
allotment of trees to the petitioners by the 
concerned authorities. It is not here ne- 
cessary for me to go into the merits of this 
application. It is open to the licensees to 
make am application under Rule 29 . and 
they have made one rightly or wrongly; 
justifiably or unjustifiably. It is not for 
this Court to adjudicate upon that petition. 
It is a petition made to the Government 
and it is the Government that could dis- 
pose of the petition on merits. Therefore. 


the Government is directed to dispose ot. 


the applications made by the petitioners in 
the two cases as early as can. 


12. Then the next of the 
matter is whether the respondents should 
be directed not to collect the rentals until 
the application made under Rule 29 is dis- 
posed of by the Government. I do not 
want to elaborately go into the reasons be- 
cause if I do so, it may prejudice the case 
of the petitioners before the Government. 
L madoe do not go deeply ,into the 
merits on this aspect. The remission . is 
sought on the ground of non-availability of 
arrack or toddy because the full quota of 
trees were not allotted. Is it a ground for 
suspending the payment of rentals during 
the pendency of the application? From 
the facts stated in the counter-affidavit 
which I have no reason to disbelieve it is 
shown that 
trees were: allotted to the petitioners even 
before 1-10-1970. Prima facie they should 
be sufficient to enable the petitioners to 
draw sendhi to be sold in their shops and 
only a very small portion of the trees were 
not yet allotted by the time the petitioners 
made their applications to the Government. 
In these circumstances, I do not think that 
I would be fustified in suspending the pay- 
ment of rentals until the applications 
fore the Government are disposed of. Prima 
facie the titioners are not fustified in 
seeking such a relief. As I said I do not 

ant fo go into the merits of the case out 
of fear that I might prejudge the applica- 
tions under Rule 29. Suffice it to say 
that I am not satisfied at this stage to grant 
them exemption from payment. I am not, 
therefore, satisfied that the petitioners are 
entitled to this exemption. 


13. In the result, a direction will 
issue to the Government to dispose of the 
applications of. the petitioners under Rule 
29 very expeditiously. In other respects 
the writ petitions fail and are dismissed 
wae costs. Advocates fee Rs., 100/- in 
Sa ; 


14. The petitioners are granted 
fifteen days’ time from today to pay the 
rentals which are in arrears. This does 


not, however, prevent them from approach- . 


ing the Government or any other appropri- 


C. P. C. Hastimal Co. v. S. Venkataswamy 


ite a substantial number of’ 


ALR. 
ate authority for extension of time for pay- 


ment, 
Petitions dismissed. 
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Chowdary Punam Chand Hastimal 
Co., and others, Appellants v. Sugavasi 
Venkataswamy, Respondent. 
Second eal No. 315 of 1970, D/ 
eis OP d 
(A) Stamp Act (1899), S. 35 — Unm- 
stamped Promiss Note — Suit on ori 
nal ‘consideration — (X-Ref:— Negoti 
Instruments Act (1881), S. 4) — (X-BRef;—s 
Evidence Act (1872), S. 91). 


Suit can be laid on the debt itsel 
though the promisso note in 
thereof is not stamped, if it has been taken 
merely as a collateral security. When the 
document does not contain all the terms 
of the contract between the ies, Sec- 
tion 91 of the Evidence Act has no appl- 
cation and the plaintiff is not precluded to 
prove the terms of the contract by parole 
and other evidence. (Para 8) 

(B) Limitation Act (1968), S. 18 — 
Endorsement of payments on  unstam 
promissory note Acknowledgment — 
Limitation — Computation of period. (X- 
Ref:— Stamp Act (1899), Art, 1, Sch. 1). 


hen the endorsement A ne wni- 
stamped promissory note clearly and speci- 
fically stated that the amount paid under 
the endorsement was being paid towards 
the debt evidenced by the letter, it was 
held that it was an acknowledgment under 
Section 18 of the Limitation Act. There 
is a vital distinction between an acknow- 
ledgment under the Limitation Act and an 
acknowledgment under Art. 1 of Schedule 
l of the Stamp Act. The acknowledgment 
under the Limitation Act need not be 
stamped and is not inadmissible ina evi- 
dence for want of stamp. 

An endorsement which is a recogni- 
tion or acknowledgment of Seber ee 
debt, does not create a debt by itself an 
saves the suit from the bar of limitation. 
AIR 1917 Mad 460 and ATR 1989 Mad 
84 and AIR 1970 Bom 251 and AIR 1971 
Mys 144 Rel. on. (Paras 15 & 16) 
Cases Referred: Chronological Paras 
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AIR 1980 Mad 287 = (1961) 1 Mad 
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AIR 1946 PC 51 = 73 Ind App 28, 


Ram Rattan v. Parmanand 10 
AIR 1989 Mad 84 = 1938-2 Mad 

LJ 846, Kondamma v. Venkata- 

rayadu 9, 11 
AIR 1917 Mad 460 = 84 Ind Cas 


417, Chokkalingam v. Annamalai 8, 11 


E. Subrahmanyam, for Appellants; 
K. Parvatisam, for Respondent. 
JUDGMENT :— Defendant No. 5, 


representing the D-1 as one 
found by the Courts below, took a hand- 
loan of Rs. 4,000/- from the plaintiff on 
27-3-1962 promising to repay it within 
two days. He could not keep the promise 
and executed on 29-3-1962 he A-4 in the 
form of a letter promising to pay the 
amount with interest at 9%. This has all 
the trappings of a promissory note but was 
left unstamped. On 6-4-1962 a payment 
of Rs. 2,500/- was made towards the debt 
and the same was endorsed on the letter. 


The endorsement is Ex. A-5. The defen- 
dants, however, did not pay the amount 
when demanded and the plaintiff conse 
quently filed the suit on 641965. The 


suit is to recover the debt incurred on 
27-3-1962 and is not rested on Ex. A-4. 
Though the defendants raised very many 
pleas like that the signature on Ex. A4 
was not that of D-5 ete, the Courts below 
rejected all those defences and passed a 
decree against the D-1 and its part- 
ners, defendants 2 and 4 to 6. The third 
defendant was exonerated as he was found 
to be not a partner. The said defendants 


have, therefore, preferred the second 
appeal. 
2 Bound the concurrent find- 


ings of fact, Sri Subrahmanyam, the learn- 
=i counsel for the appellants, canvassed 
two questions of law before me. One is 
that the Court below found that Ex. A4 
is inadmissible in evidence since it is un- 
stamped. Then the bar against oral and 
other documentary evidence of the terms 
of the contract, which had been reduced 
to the form of a document, comes into 
play. Since the document itself is ex- 
ed and there is no permissible second- 
ary evidence of its contents, the plaintiffs 
claim must fail for want of proof of the 
debt. Secondly, the claim is barred by 
limitation, since the suit was filed more 
than three years after the debt was in- 
curred and the endorsement, Ex. A-5 can- 
not be looked into, because it is part of an 
unstamped document, or if treated as an 
independent instrument, is itself un- 
stampe 


3. Taking these points in their 
order, the objection based on Section 91 
of the Evidence Act is, in my opinion 
misconceived. This contention ae the 
fact that the suit was not on the foot of 
the letter, Ex. A-4 but was filed to recover 
the debt taken from the plaintiff not on 
29-3-1962 but on 27-3-1962. The plaint 
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clearly mentions all these facts. It clearly 
states in. paragraph 4 that— 


“In case the Court holds that the said 
letter, is not valid, the final cause of ac- 
tion at first arose on 27-3-1962 when money 
was given as hand-loan. Therefore, the 
plaintiff is relying on the loan dated 27-3- 
62. The defendants had executed and 
delivered the suit pronote letter in favour 
of the plaintiff as ‘Security’ for the loan 
dated 27-38-62.” 


In paragraph 3 showing the cause of ac- 
tion, it is once again stated that it arose 
on 27-3-1962. Thus, the suit is one to re- 
cover the debt and is not on the foot of 
the letter Ex. A-4. As is claimed in the plaint, 
the letter was obviously taken as a colla- 
teral security. The lending and borrowin 
was not simultaneous with the execution o 
the letter. In fact, Ex. A-4 itself states 
that the pucca date for the borrowing is 
27-8-1962. It cannot, therefore, be doubt- 
ed that the actual borrowing was on 27-3- 
1962 and the letter. was taken two days 
later as a collateral security, since the de- 
fendants had failed to repay the debt with- 
in two days as they originally promised. 
Further, the letter, Ex. A-4 does not 
appear to contain all the terms of the con- 
tract between the parties. It says that 
the amount borrowed in cash that day was 
Rs. 4,000/-. In matter of fact however, 
the borrowing was two days earlier. It 
also does not disclose the fact that 
borrowers had promised to retum the 
money within two days but failed to do so. 
Furthermore, the pucca date was given 
as 27-3-62 in the promissory: note itself. 
From all this, it is manifest that Ex. A-4 
does not contain all the terms of the con- 
tract between the parties. When it does 
not so contain, Section 91 of the Evidence 
Act has no ‘application and the plaintiff is 
not precluded to prove the terms of the 
contract by parole and other evidence. 
When Ex. A-4 does not embody all the 
terms of the contract, the true nature of 
the transaction can be proved by other 
evidence. Where an instrument has been 
pven as a collateral security, a suit on the 
ebt itself will lie. I am fully supported 
in this view. by the Full Bench decision in 
Perumal v. Kamakshi, AIR 1988 Mad 
785. The plaintiff in this case is perfect- 
ly entitled to sue on the original debt and 
adduce evidence in support .. The 
first. point, put forw by the learned 
counsel for the appellants, therefore, fails. 


4, On the question of _ limitation, 
the argument advanced is twofold, First- 
ly, Ex. A-5 is nothing but a part and par- 
cel of the inadmissible instrument, Ex. A-4. 
Consequently, it is itself inadmissible. 
When the endorsement cannot be proved, 
the suit -is obviously barred by limitation. 
Reliance is placed on Nageswara Rao v. 
Narayana Murthi, AIR 1988 Mad 75 and 
Ramanatha v. Narayanaswami, AIR 1937 
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Mad 864. These rulings however, do not 
throw any light on w problem posed by 
the learned counsel, for they merely lay 
down that an aoned stamped promis- 
sory note is inadmissible even as an ack- 
nowledgment of prior instruments of debt. 
In other words, the cases deal with situa- 
tions where a promissory note, when it is 
unstamped cannot be treated as an acknow- 
_ledgment of the debt or -as acknowledg- 
ment of the previous ents in re- 
newal of ‘which it has itself been execut- 
ed. In this case, the point urged by the 
learned counsel is different. An endorse- 
ment of payment made on an inadmissible 
missory. note must also be excluded 
Eoin evidence, because it forms part of 
the same instrument. He is, however. T 
able hic place any euthouly in sapport 
sition. Nor am ed 
ot Phe argument as tenable. There is 
no requirement that an endorsement of 


payment in order to be an acknowledg- ` 


ment within the meaning of Section 18 of 
the Limitation- Act, should be written on 
the same document There is no bar 
a its being written on a separate 
per. What Section 18 requires is 
tat before the expiration of the prescrib- 
ed period for a suit in 
in regard to debt, an 
liability in respect of such right, 
mace in writing signed by the 
whom sence right is 

` er words, 
a 


been 
party 
. claimed. 
Sea nen is only pa 
th ae : pa ten bef 
PA e against ‘whom the de is 
aimed. Therefore, it is not necessary for 
- endorsement of payment, in order to 
accept this as an ac cowie gment of the 
debt, to be written on the isin evi- 
dencing the debt. If it could be separate- 
written and signed it is an independent 


ent, in the sense that it constitutes - 


an acknowledgment of the debt and does 
not merge with the document evidencin 
the debt. Therefore, it cannot be said 
that an endorsement of payment is a part 
of the ronio note and should be ex- 
cluded ence, if the main promis- 
sory note- itself is inadmissible in evidence 
for want of stamp. . : 


5. The other ground on which the 
contention in regard to limitation is found- 
pa i that all acknowledgments of debts 

equired to be stamped under Art. 1 
of Schedule P of the Stamp Act. There- 
fore, even if Ex. A-5 is to be treated as 
an independent document, it is nothing 
but an acknowledgment of the debt o 
to the plaintiff. Since. it is not ret 
i ehalf runs, it is in- 

When once the 
EEE E was absent, the suit was 
barred by- time, nts 

6. There is a basic fallacy in this 

t. It confuses T aiawied a 
ment of a rr alee ae a right 
contemplated by Section 18 of o Limite- 


rp of the right ` 
: owled fie 


- resolved by 


ALE 
ton Act with the acknowledgment of a 
debt referred to in Art. 1 of Schedule 1 
of the Stamp Ta The two are distinct 
and separate. The acknowl ent under 
the Limitation Act is merely that of a 
liability in respect of any property or right. 
That a ae the so Pee sauce of the 
is why _ sub-sec- 

fon (I) of SA cae says that from the 

the said acknowledgment, a 

poe of limitation starts to run, as distinct 
m the original ore pa limitation aris- 


ing from the roperty or pret 
The acknowledgment mitsnplted by 
Stamp Act is, however of a debt ito 


under the intrument itself which is re- 
quired to be stamped. That ac cowie sy 
ment is for the purpose of supplying 
dence of a debt in any book or on a sepa- 
rate piece of paper, when such book or 
er is left in the- creditors possession. 
e the former acne wleceiment under 
the Limitation Act is only an a acenow ae 
ment of the liability in ec a pre- 
existing right, the acknowl aa under 
the S - Act is an evidence of the debt 
itself. en. a liability is incurred for the 
first time, it is natural and logical that the 
document evidencing it should be stamped 
as per the provisions of the Stamp Act, 
If, however, it is merely a payment‘on d 
pre-existing debt or an aoao ent 
that it ‘existed, it need not be stamped be- 
cause there is no contract in respect 
y a debt or a right. e is why Section 


Ehio tS recognition of a 

in order to = treated as an ack- 
aol lgment within the meaning of Sec- 
tion 18 should be before the expiration of 
the prescribed period for a suit or applica- 
tion in respect-of any popat or right. 
If, such recognition or acknowledgment is 
made after the expiration of the prescribed 
period, then it is no acknowledgment at 
all. There is no such inhibition in regard 
to time as far as the acknowledgment 
under the Stamp Act is concerned. ‘Thus, 
in my view, there is a clear distinction be- 


tween the two acknowledgments. One 
should not be carried away by the similar 
in the names. 


It pe however, be possible in 
n cases to d out whether the ack- 
nowledgment is one under the ee 
Act or one under the Stam 
any such difficulty is felt, eet has to Naa 
by getting at the intention of the 
parties. Their real intention in having the 
acknowledgment made should be found 
out from the iene aaR em lever = the 
acknowledgment and Bon sur 
rounding mee Tf the pees 
of the parties is to acknowledge a E 
existing debt within- the period of 

tion, it is then an acknowledgment ade 


-the Limitation Act. If, on the other hand, 


it is an acknowledgment for the purpose 
of supplying evidence for a debt, then it 
is one under the Stamp If any ack- 
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nowledgment belongs to the latter category 
and is unstamped, it no doubt comes wi 
in the mischief of Section 85 of the Stamp 
Act, and is inadmissible. If, it belongs to 
the former class there is no such bar. 

8. I am fortified in this view by a 
long catena of cases, though no case of 
this Court has been brought to my notice. 
In Chokkalingam v. Annamalai, AIR 1917 
Mad 460 a Division Bench of the Madras 
High Court held that payments in dis- 
charge of a debt, evidenced by an wi- 
stamped and, therefore inadmissible pro- 
note, are payments against or acknowledg- 
ments of the original debt and not on the 
account of the promissory note. Those 
endorsements, though unstamped, save the 
limitation of the debt. 

9. Madhavan Nair, J. in Kondam- 
ma v. Venkatarayadu, yo 2 Mad LJ 846 
== (AIR 1939 Mad 34) held that the plain- 
tiffs claim under the previous note was not 
barred on the date of the suit, as the en- 
dorsement on the insufficiently stamped 
note acknowledged the liability on the pre- 
vious note and could be relied on for sav- 
ing limitation. 

10. It is, however, urged that the 
rule laid down in the above two cases is 
no more good law in view of the pro- 
nouncement of the Privy Council in Ram 
Rattan v. Paramanand, AIR 1946 PC 51. 
There is nothing in that decision which is 
against the view of the Madras High 
Court, which I have already referred to. 
It related to an unstamped partition docu- 
ment. What all it said was that an un- 
stamped partition deed cannot be used to 
corroborate the oral evidence for the pur- 
pose of determining even the factum of 
partition as distinct from its terms. That 
is with reference to the unstamped docu- 
ment itself. The question of requirement 
as to stamp on endorsements of payments 
and acknowledgments of debts, and their 
admissibility did not arise in that case. 

Il. Again, even after the ruling of 
the Privy Council diferent High Courts in 
India continued the same line of thought 
as that of the Madras High Court in AIR 
1917 Mad 460 and AIR 1989 Mad 34. 
Raj nopiaa, J. once again reiterated the 
rinciple in Meenammal v. S. N. O. Red- 

iar, AIR 1960 Mad 287. The learned 
Judge held that when the defendants 
made payments towards the promissory 
note, what was paid towards the debt evi- 
denced by the promissory note and what 
was acknowledged successively in the en- 
dorsements on the promissory note was 
the substance of the deed itself, which, the 
arties then believed at the time, was evi- 
Taod by the promissory note in the sense 
that the note would be admissible in evi- 
dence to prove the existence of the debt 
itself and that the endorsements save the 
limitation. It has to be noted that the 
promissory note in that case was un- 
stamped. 
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12. Then, the. Bombay High Court 
in Govindram v. Chetumal, AIR 1970 Bom 
251 had to deal with a case analogous to 
the present one. Deshmukh, J. pointed out 
the distinguishing features between ack- 
nowledgments. under the Limitation Act 
and the Stamp Act. If it is an acknow- 
ledgment which is not one under Art. I 
of Schedule 1 of the Stamp Act but is 
otherwise an acknowledgment for saving 
limitation under Section 19 of the Limi- 
tation Act, 1908, the insufficiency or want 
of stamp on it is irrelevant and the docu- 
ment would be admissible for proving the 


acknowledgment. In the case before the 
learned Judge the acknowledgment was 
unstamped, 


13. In T. S. Srinivasa Gowda v. 
Siddiah, ATR 1971 Mys 144 a similar situ- 
ation arose. Referring to AIR 1960 Mad 
237 a learned single Judge of the Mysore 
High Court held t if the debt is inde- 
pendent of the promissory note, then even 
if the promissory note is not admissible in 
evidence because it is unstamped or in- 
sufficiently stamped, the acknowledgment 
or acknowledgments, could and should be 
regarded as instruments independent of the 
promissory note; the liability whereof to 
stamp duty should also be examined inde- 
pendently of the fact that they might be 
Set on the back of the promissory 
note. 


14. Lastly a Bench of the Madras 
High Court again dealt with an analogous 
question in Thenappa v. Andiyappa, AIR 
1971 Mad 290 aid. expressed similar views. 


15. From ‘the foregoing, it follows 
that a suit can be laid on the debt itself 
though the promisso note jin respect 
thereof is not stam if it has been taken 
merely as a collateral security. The en- 
dorsements of payments on the unstamped 
promissory note which acknowledge the 
pre-existing debt are acknowledgments 
within the meaning of Section 18 of the 
Limitation Act and start fresh periods of 
limitation. There is a vital distinction be- 
tweén an acknowledgment under the Limi- 
tation Act and an acknowledgment under 


Art. 1 of Schedule 1 of the Stamp Act. 
The acknowledgment under the Limitation 
Act need not stamped and is not inad- 


missible in evidence for want of stamp. 


16. Now, coming to the facts of 
the present case, Ex. A-5 is clearly a recog- 
nition or acknowledgment of a pre-existin 
debt. It does not create a debt by itself. 
It clearly and specifically states that the 
amount paid thereunder was being paid 
towards the debt evidenced by the letter. 
It is thus clearly an acknowledgment under 
Section 18 of the Limitation Act only. By 
any stretch of imagination it cannot be 
treated as an acknowledgment of a debt as 
contemplated by Art. 1 of Schedule 1 of 
the Stamp Act. When such is the case 
it is undoubted that the endorsement which| 
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an acknowledgment ‘of the pre-existing 
debt, saves the suit from the bar of limi- 
tation. The plaintiffs suit was, therefore, 
certainly filed within time. 
17. Thus, I find no substance in 
ay of the arguments advanced for the a 


ants. The second appeal consequently 
his and is dismissed with costs. No leave. 
Appeal dismissed. 
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(V 59 C 75) 
_NARASIMHAM AND 
PARTHASARATHL, JJ. 


K. lLakshminarasamma, Appellant v 
The Regional Transport Authority ad 
others, A OEE 

Writ eals Nos. 339 and 359 of 
1968, by -4-1971, from order of High 
Court, Hyderabad, in W, P. No. 2066 of 


(A) Motor Vehicles Act (1939), Ss. 
68-C and 68-D — Non-implementation of 
part of Scheme or inclusion of a route 
thereof in new scheme is not modification 
or cancellation of the scheme. 

The non-implementation of a part of 
a scheme by the State Transport Under- 
taking does not ipso facto result in its 
modification nor does the mere formulation 


of a new scheme erobvod ine i a proposal 


concerning a route 
cluded in an earlier Roses 
amount to a modification or cancellation 
of the earlier scheme. AIR 1961 SC 82, 
Rel. on; AIR 1960 SC 350, Dist. 
(Paras 10, 11, 12) 
(B) Motor Vehicles Act (1939), S. 68-E 
— Totally unrelated routes included in 


single scheme — Implementation of routes 


on different dates is valid. 

Where totally unrelated routes not 
forming a co-ordinated system of transport 
are included in a single Scheme there Ps 
nothing ‘inherently wrong in adopting. de 
ferent dates for implementation 
several routes. AIR 1960 SC 850, Dist 

(Para 17) 

(C) Constitution of India, Art. 226 — 
Modification or cancellation of pirit ope 
rators permits by R.T.A. under S. 68-F (2) 
Motor aara Act — Absence ‘of notice 


to operators — High Court 
whether sa interfere. (X-Ref:— Motor 
Vehicles Act (1939), S. 68-F (2)). 


No doubt in eae of an approv- 
ed Scheme the Hogional Transport Autho- 
rity has no option but to grant permit to 
the State Transport Undertaking, but the 
date from which the Scheme is to take 
effect and private operators’ permits are to 
become ineffective "has to be fixed by the 
R.T.A. and while fixing that date 


the 
DP/FP/C648/72/HGP 
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`- S, 68-F 


A.LR. 


R.T.A. must give notice to the private ope- 
rators whose permits are sought to be modi- 

or cance under S. F (2), Motor 
Vehicles Act. Absence of notice constitu- 


AIR 1 
Andh Pra 462, Rel. on; AIR 1962 SC 1183 
and AIR 1963 SC 640, Ref. 
(Paras 22, 28, 24, 28, 29) 

(D) Motor Vehicles Act (1989) S. 68F 
(2) — Resolution cancelling private opera- 
tors’ permits ieee T. A. passed in circula- 
tion — Validity of. 

The procedure of circulation adopted 
by the Regional T ort Authority in 
pans a resolution aain or cancel- 
j e permits Fp te operators under 
(2) cannot Be said to be appro 
priate when no notice was given to 
private operators. (Para 31) 
Cases Referred: Chronological Paras 
AIR 1963 SC 840 = 1968 Supp @ 

SCR 99, Sobhraj Odharm: v. 

State of Rajasthan Pal 
AIR 1962 SC 1183 = (1963) 1 SCF 

50, Eavan Singh v. State of Uttar 


20 
AIR 80D ‘Aaah Pra 462, D. ae 
ayya v. State of Andhra Prad 14° 
AIR 1961 SC 82 (1961) 1 SCR 
642, Dosa Saijanaryans Murthy 
Me mone Pani State Road á 
4, 1 
aosi} Goi Ap Appeal ‘No. 347 of 1961, 
ane oso SC 350 == 1960 SCJ 1092, 
Shrinivasa Reddy x v. State of My- 
sore 9, 16 
In W. A. No. 339 of 1968. 

G. Suryanarayana, for Appellant; 
Govt. Pleader for Yeap Cases, on be- 
half of Respondents Nos. and 2; Bala- 
mukundareddy (for No. 3). 


‘In W. A No. 859 of 1968. 

V. Venkataramana Reddy, for Appel- 
lant; Govt. Pleader for Transport ne on 
behalf of Respondents Nos. 1 and 3; 
toukundareddy (for No. 2), for Rapada 


. PARTHASARATHI, J.:—- The two 
appellants seek pA impugn the action of the 


Regional Tr: uthority which by its 
decision dated T-1019 1966 rendered ineffec- 
Eve their e permits for ply- 


buses ont z rants uyyuru to Thelap- 
a u, beyond December 31, 1966. They 
urge identical grounds in support of their 
plea and consequently the two Writ Peti- 
tions were h together and were decid- 
by a common judgment by Ekbote, J. 


These a call in question the mis- 
sal of the Writ Petitions by our learned 
brother. 


2. The facts that led to the im- 
pugned decision of the Regional Transport 
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Authority (referred to herein as the trans- 
port authority) are as follows: The two 
appellants are transport operators each 
owning a bus; They held stage carriage 
permits relating to the route Vuyyur-Telap- 
rolu which is a sector of the longer route 
Vijayawada to Vuyyur. The State Trans- 
port undertaking mooted a scheme of road 
transport service under Section 68-C of 
the Motor Vehicles Act (for brevity’s sake 
called the Act). The scheme which in- 
cluded the route in question was not ap- 
proved by the State Government. There 
was a fresh notification made by the Trans- 
port undertaking (ie. the State Road Trans- 
port enon under Section 88-C of 
the Act. The fresh notification purported 
to relate to a scheme involving four routes, 
three of which were of the Telangana area 
and the fourth one is the route concern- 
ing which these proceedings are initiated. 
It can by no means be said to be a co- 
ordinated transport system relating to the 
four routes. The scheme was nevertheless 
accorded approval by the State Government 
on 19-11-1959 under Section 68-D. 


3. The transport undertaking im- 
plemented the approved scheme by obtain- 
ing the necessary permits under Section 
68-F in respect of the three routes of the 
Telangana Area. As regards the route 
now in question, nothing was then done by 
the transport undertaking to give effect to 
the approved scheme. The two operators 
who hold permits had them renewed for a 
period of three years from 10-12-1958 to 
12-12-1961, and again for a further period 
of three years from December, 1961 and 
yet again till 18-12-1967. in one case and 
81-3-1968 in the other case. The scheme 
which emerged as the approved scheme 
under Section 68-D by virtue of the Gov- 
ernment’s sanction was not implemented in 
its entirety. It was carried out only in so 
far as the three routes in the ‘Telangana 
area were concemed. 

4, There was thus a state of sus- 
pended animation in regard to the Vijaya- 
wada-Vu route over a sector of which 
the appellants were allowed to operate as 
before. The Transport eee whi 
was alive to the omission as regards imple- 
mentation of the approved scheme in res- 
pect of the present route started proceed- 
ings afresh by publishing a scheme under 
Section 68-C on 2lst November, 1961. 
This was done because it was deemed 
doubtful whether the approved scheme still 
held the field. It is to be noted that in 
addition to the route now in question, 
there was only another route in the sche- 
me initiated by the later notification. While 
according approval under Section 68-D 
the State Government restricted it to the 
route Vijayawada to Mudunuru. This 
is clear from G. O. No. 1053 dated June 
8, 1962. Although the route, here in 
question, was included in the newly adum- 
brated scheme under Section 68-C, there 
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was no approval of that part of the sche- 
me under clause D of Section 68 


5. It was in that situation that ac- 


‘Hon was taken by the Transport authority 


under Section 68-F (2) (c) (1) of the Act 
for the purpose of giving effect to the 
scheme dated 19th November, 1959. The 
proceedings dated 17-10-1966 evidence the 
ecision of the transport authority that the 
permits of the vehicles of the appellants 
were to be ineffective beyond 81-12-1966. 
This decision was founded on and was de- 
signed to give effect to the scheme of Nov- 
ember 19, 1959. The two appellants held 
permits which were valid in one case ti 
18th December, 1967, and till 31-8-1988, 
in the other one. 

6. It is this decision of the trans- 
port authority that is sought to be quash- 
ed by the appellants who have advanced 
numerous contentions to sustain their 


attack. 
7. The first submission made by 
Mr. Suryanarayana is that the approved 


scheme of November, 19) 1959 was modi- 
fied or cancelled by reason of the conduct 
or action of the transport undertaking. 
When an attempt was made in 1961 to in- 
clude the route in a fresh scheme inasmuch 
as the State Covernment did not accord 
their sanction in respect of the route now 
in question. Counsel urges that the old 
scheme of 1959 had lapsed and was given 
the go-by and that the transport undertak- 
ing manifested its intention to modify or 
cancel the scheme in regard to the disput- 
ed route. In fact it made an endeavour 
to include it in a fresh scheme and this 
attempt did not evoke the approval of 
Government. There is thus no foundation 
for the exercise of the power 
by the transport authority to 
ermits of the appellants in- 
effective, e essential pre-requisite for 
the exercise of this power is the existence 
of a valid scheme and counsel submits that 
is lacking in the present case. 


8. This argument is countered by 
the Government Pleader as also by the 
counsel for the Road Transport Corpora- 
tion who urge that a scheme once approv- 
ed under Section 68-D remains intact till 
it is modified or cancelled by another ap- 
proved scheme. The mere formulation of 
a scheme by the transport undertaking and 
the notification of a modification under 
Section 68-C do not ipso facto abrogate or 
annul the prior approved scheme. It is 
only the finally evolved scheme sanctioned 
by the State Government under Section 
68-D that displaces or effectively annuls a 
duly approved prior scheme. 


9. Learned counsel for th appel- 
lants placed considerable reliance on cer- 
tain dicta in the decision of the Supreme 
Court in Shrinivasa Reddy v. State of My- 
sore, 1960 SCJ 1092 = (AIR 1960 SC 
350). examining the scheme of Sec- 
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ment of the majority .of the Ben 
served as follows:— 

“Therefore, the scheme to be framed 
must be such as is capable of being carried 
out all at once and that is why the under- 
taking has been given the power to frame a 
scheme for an area or route or even a por- 
ton thereof. Further after the scheme is 
framed it is approved and published by the 
State Government. ereafter it is- the 
duty of the undertaking to carry out the 

eme and in pursuance of that it 
for permits under Section 68-F (D). 
und g at that stage has the power to 
carry it out piecemeal it would be possible 
for it to abuse the power of implementa- 
tion and to discriminate a some ope- 
rators and in favour of others included in 
the scheme and also to break up the inte- 
pity of the scheme and in a sense modify 

against the terms of Section 68-E. There 
is no difficulty for the Undertaking to apply 
for permits relating to the entire scheme at 
the same time, for the manner in which 
the scheme ‘is prepared under Section 68-C 
takes into account all -the difficulties which 
might arise in the implementation of the 
scheme and with that very object goa 
for taking over particular types trans- 
port services in relation to areas or routes 
or even portions thereof. We need not, 
however, pursue the matter further on this 
occasion.” 


10. Counsel submits that by rea- 
son of the omission of the transport under- 
taking to implement the scheme. of 1959 in 
f route in question ee integrity 


stresses the fact that not only the scheme 
is not implemented but the transport under- 
taking has made it plain that it considered 
that the scheme has lapsed and that it has 
‘become n to a fresh sche- 
me so as to include therein the route in 
question. It is true that the scheme has 
ot been enforced in regard to one of the 

utes. But can it be said that this omis- 
sion coupled with the subsequent steps 
taken to include the route in a fresh sche- 


tion 68 Wanchoo, J., deliverin: “the judg- 
ch ob- 


the first step in the integrated pro- 
cess that finally culminates in the approval 


of the Government under Section 68-D. 
The initiation of a scheme is no more. than 
a proposal indicating the opinion of the 
Undertaking that for the purpose of pro- 
viding a co-ordinated road transport _ S@r- 
vice, it is n in the public interest 
that a scheme should be brought into exist- 


ence concerning the route or routes 


in question. The scheme before it is final- 
ised, is ‘subject to public gaze and scrutiny 
and the validity and appropriateness of 


the scheme are tested by a quasi 


judicial 
Consequently, the mere formula- 


li $ 
TE tho 


tion of a new scheme although it embodies 
a proposal concerning a route which was 
the subject-matter of an earlier approved 
scheme cannot be equated to a modifica- 
tion or cancellation of the earlier scheme. 


IL. at is not - comparat for ine 
transport Undertaking to modify or cance 
a scheme. by its eel action or by the 
mere formulation òf a fresh propa The 
provisions of Section 68-C advisedly used 
the phrase that the transport Undertaking 
‘may prepare’ a maeno gine parti 
of the nature of the services proposed to 
be rendered etc. There is an naan pi 
ous phraseology employed to denote 
the initiation a scheme by the ort 
undertaking is just a proposal placed before 
the gen public for inviting opinion so ' 
as to le the Government to take a final 
decision in the matter. Under Section 
68-D the State Government is bound to 
give opportunity to the objectors or repre- 
sentatives of the objectors to be head: in 
the matter if they so desire. It is open to 
the State Government to modify the sche- 
me formulated by the transport undertak- 
ing and to accord approval of the spon- 
sored scheme subject only to modification. . 
There is, therefore, no doubt, that the 
scheme of 1959 holds the field notwith- 
standi e omission of the transport 
und gto carry out the scheme im 


its entirety. 

12, The observations of Wanchoo, 
J., relied on by the learned counsel, are 
intended to stress that the scheme placed 
before the Government must be a properly 
co-ordinated scheme for ata services 
which is capable of being implemented all 
at once. The dicta point out the possibi- 
lity of a discriminatory action involved in 
the deferments of the implementation or 
in piecemeal implementation. We are not’ 
persuaded that the observations of Wan- 
choo, J., have to be read as enunciating 
a proposition of law that the non-imple 
mentation of a part of a scheme ipso facto 
results in its modification. Nor are we 
persuaded that the action taken by the 
transport undertaking to include the route 
in a fresh scheme is tantamount to a modi-| ` 
fication. The argument of the learned 
counsel that the scheme of 1959 has ceas- 
ed to be legally enforceable cannot be up- 
held as sound. f 


13. The Government Pleader drew 
our attention to the terms of Section 68-E 
which make it abundantly clear that the. 
modification or cancellation is achieved by 
following the procedure laid down in clau- 
ses C and D. In other words nothing 
short of the approval of the Government 
in the manner contemplated by clause D 
can be deemed sufficient to set at naught 
an aes uae wach eed the seal 
of appr . It ma e t the transport 
arian" was intent on effecting a modi- 
fication and with that object it formulated | 
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a new scheme, in which the route now: in 
question was also provided for. But its 
intention is ineffective to bring about a 
modification although the intention was 
manifested in a concrete form in its notifi- 
cation made under clause C. The conten- 
tion that the newly formulated scheme 
effected a modification has to be repelled 
because the scheme of 1961 notified under 
clause C did not meet with the approval of 
the Government under clause (D) in so far 
as the present route is concerned. The 
result therefore was that no modified sche- 
me was evolved to which the approved 
scheme of 1959 yielded place in respect of 
Vijayawada-Vuyyur route.. 


14, Counsel drew our attention to 
the proceedings of the transport authority 
dated 3-4-1962. The subject which was 
deliberated upon was the renewal of per- 
mit to one of the appellants. The resolu- 
tion of the transport authority was to the 
effect that the permit was to be renewed 
for three years. The reason assigned was 
that the Government did not accord appro- 
val to the scheme formulated by the trans- 
port undertaking. The reference to _ the 
non-approval is obviously to the fresh 
scheme of 1961. This resolution proceed- 
ed on the premise that there was no appro- 
ved scheme because the proposed scheme 
did not secure the approval of the State 
Government. The fact that the transport 
authority understood the position in that 
sense does not affect the true legal position 
which in our view is that, the approved 
scheme of 1959 stood unaffected by the 
later proposal or notification under Section 
68-C. It was pointed out by Subbarao, J. 
(as he then was) in Dosa Satyanarayana 
Murthy v. The Andhra Pradesh State Road 
Transport Corporation, (1961) 1 SCR 642 
at p. 652 = (AIR 1961 SC 82). - 


“If the State Transport Undertaking 
seeks to modify a scheme, it will have to 
follow the same procedure before doing 
K see Ss. 68-C, 68-D and 68-E of the 

Le? 


15. The next contention of counsel 
is that even if the 1959 scheme is intact, 
it is not open’ to the transport authority 
to implement it by asking in a belated man- 
ner, for a permit under Section 68-F, after 
the lapse a several years when the appel- 
lants were induced to act all along on the 
footing that the scheme of 1959 was not 
canable of enforcement so far as the pre- 
sent route is concerned. - This contention 
is without any merit. No circumstances 
justifying the application of the equitable 
rule of estoppel are made out. The plea 
was not in fact urged in that form in the 
writ petitions. The ground of attack- is 
that inasmuch as the scheme was not car- 
ried out in its entirety at one and the same 
time, what was left out at the first stage 
cannot be enforced at a later point of 
time. There is no provision of law cited 
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‘which lends support to the _ contention. 
Counsel resorts to the dicta of the Supreme 
Court already extracted by us to .main- 
tain that a piecemeal implementation is 
not premissible. It is pertinent to recall 
how their Lordships of Supreme Court 
explained in ( (1961) 1 SCR 642 at p. 652) 
= (AIR 1961 SC 82) the import of the 
dicta of Wanchoo J., at p. 658 it was 
said: 

“The observations of this Court in 
regard to the implementation of a scheme 
piecemeal were aimed at to prevent an 
abuse of power by discriminating against 
some operators and in favour of others 
in respect of a single scheme.” 

16. We are of opinion that what 
the majority judgment in 1960 SCJ 1092 
= (AIR 1960 SC 350) cautioned against 
is the break-up of the integrity of a co- 
ordinated system of transport service. 
In the present case the scheme approv- 
ed by the Government in 1959 did not 
constitute a co-ordinated system, the 
route in question in Krishna District hav- 
ing nothing in common with the other 
routes in the Telengana Area. 

17. The Supreme Court emphasiz- 
ed on the need to preserve the integrity 
of a co-ordinated system. Where, how- 
ever, as in the present case. many routes, 
which by no means satisfy the test of 
co-ordinated transport system, were dealt 
with under a single scheme, there is noth- 
ing inherently wrong in adopting dif- 
ferent dates for implementation in res- 
pect of the several routes. The vice lies 
in combining in a single scheme such 
totally unrelated routes as three in the 
Telangana Area and one jn the Krishna 
District. The routes in Telengana did 
not dovetail into the other in Krishna. 
They were altogether disjoined and un- 
connected transport systems but they 
were nevertheless grouped in a single 
scheme in a manner entirely foreign to 
the.intendment of co-ordination. We must 
register our surprise that notwithstand- 
ing the canons furnished by Chapter IV 
of the Act. routes which can by no 
stretch of imagination be deemed to be 
parts of a co-ordinated transport service 
were comprehended in a single scheme. 
It is impossible to discern any justifica- 
tion for taking a route of very minor im- 
portance in the Krishna district. isolate 
it from other routes in the contiguous 
areas, and to mention it as part and par- 
cel of a scheme formulated in regard to 


‘three other routes in Telangana region, 


which also seem to be lumped together 
without any regard for the principle of 
co-ordination. The scheme of 1959 it is 
strange to say, commended itself to the 
State Government though it presents 
every feature which makes it incapable 
of being carried all at once. The routes 
that were thought of for inclusion in a 
single scheme could not have been pick- 
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ed out for inclusion in a scheme on the 
footing that it provides an efficient. ade- 
quate. economical or properly co-ordinat- 
ed road transport service., We are not 
called upon here to quash the scheme of 
1959 on the ground that it was vitiated 
by an arbitrary or unwarranted exercise 
of power. We desire to point out that 
in the case of widely divergent routes in- 
cluded in a single scheme the non-imple- 
mentation within a reasonably. short 
perìod of time in respect of some of the 
routes, does not offend the principle which 
the Supreme Court had in mind in mak- 
ing ‘the observations strongly ‘relied on 
by counsel. The test is this: Has the 
delay impaired or shattered the integ- 
rity of the scheme conceived of as a sin- 
gle-co-ordinated unit? Our answer is 
that the question of integrity of the 
scheme does not arise on the facts of 
the present case because the several 
routes specified in the scheme are not 
closely knit. nor form a co-ordinated sys- 
tem of transport. Each route is hence 
to be treated as a separate or indepen- 
dent unit. ` 

18. We have now to turn to the 
question whether the order limiting the 
duration of the permit is, void for the 
reason that the appellants were not given 
any notice of the proceedings and were 
_denied the opportunity of making their 
representations to the transport autho- 
rity. ‚The Government Pleader submits 
that there-is no requirement as to the 
issue of notice when the authority is 
called upon to act under Section 68-F 
(2) (b) or (c). He calls in aid the provi- 
sions of sub-section (1) of Section 68-F 
which leave no option to the transport 
authority but to grant a permit to the 
State Transport undertaking when it asks 
for it conformably: to an approved 
scheme. He poses the question whether 
any purpose is served in issuing notice 
to the holder of a permit when he has 
necessarily and by the compulsion of law 
to yield his place to the State under- 
taking. 

19. It might at first blush seem to 
be an idle formality to give notice to a 
party who is under law disabled from 
resisting the State Undertaking’s applica- 
tion for a-permit. 

The inevitable result of an ap- 
proved scheme is that the State under- 
taking has- the irresistible claim to the 
grant of a permit. When the scheme 
provides for. the exclusion of other ope- 
rators. the latter cannot obviously have 
any further claims to urge. 
js the basis for urging that even so, the 
private operator must be allowed to have 
his say before the duration of his permit 
is curtailed to his detriment? It must 
-also be remembered that Rule 11 which 
was previously in force hag been delet- 
ed. That rule made the issue of a notice 
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obligatory but it ceased to have force 
when the conditions of the permit :were 
varied by the impugned resolution of the 
transport authority. 


20. There can be no doubt that the 
issue of a permit to the State under= 
is a necessary consequence of an 
approved scheme. In Kalyan Singh v. 
State of Uttar Pradesh. ( (1963) 1 SCJ 50) 
= (AIR 1962 SC 1183) it was held that 


- the Regional Transport authority is. by 


the terms of the scheme left with no dis- 
cretion after the scheme had become final. 
The orders passed by that body are pure- 
ly consequential and flow from the publi- 
cation of the approved scheme. The 
issue of an order was said to be not 
quasi-judicial but administrative - 


21. A later decision in Sobhraf 
Odharmal v. State of: Rajasthan, ( (1963) 
Supp (1) SCR 99) = "(AIR 1963 SC 640) 
affirms the view that.the issue of permit 
to the State Transport undertaking and 
the cancellation of. the permits of pri- 
vate operators’ are the inevitable result 
of an approved scheme. 


22. It is true that there is no 
option vested in the transport authority 
in regard to the grant of permit to the 
State undertaking. But a question of 
some consequence arises from what date 
is the permit of a private operator to 
become ineffective. Now the statute has 
made no specific provision that’ on the 
State undertaking applying for a permit, 
the private operator’s permit automati- 
cally becomes ineffectual. On the con- 
trary, the transport authority is vested, 
with the function of specifying a date 
from which the permit is to’ become in- 
effective. This function, can. by no means 
be described asta mechanical act not cal- 
ling for the exercise of ee by the 
transport authority. 


23. We can easily visualise cir- 
cumstances in which the manner of ex- 
ercise of discretion in fixing the date, 
may be productive of grave consequences. 
There may be operators in some routes, 
with fleets of buses, with large establish- 
ments, with considerable stocks of mate- 
rial and spare parts and with premises 
tenanted in the expectation of a conti- 
nuity of the business. There may be on 
the other hand, in some routes operators 
with a single bus to whom the termina-. 
tion of the business may not give rise to 
the same type or degree of problems. To 
fix the same date in regard to both cases 
is tantamount to the non-exercise of dis- 
cretion. It appears to us that in fixing 
the date beyond which the permits are 


to become inoperative, the transport au- 


thority: is not performing a mere mechani- 
cal act in which discretion plays no part. 
It has w exercise it in a reasonable. man- 
ner; and it admits of no doubt that in 
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making the order. it has to take into ac- 
count several circumstances affecting the 
operators, weigh them and come to a 
easonable conclusion, : 

24. It must also be borne in mind 
that the approved scheme itself does not 
fix the date or dates for its implementa- 
tion and that the Regional Transport Au- 
thority has to perform that function. 
Reference may be made in this panes 
to the decision of Seshachelapathi. 

D. Sangayya v, State of Andhra ey 
AIR 1962 Andh Pra 462 at p. 466 _the 
learned Judge said: 


Seswueeeeées the date is not an integral 
part E the scheme, and need not, there- 
fore, be mentioned in the scheme at the 
stage of being approved under S. 68-D.” 

25. Adverting to an unreported 
earlier decision he samad up by effect 
thereof thus: 

“it was further held ‘that the ques- 
tion of fixing of the date can arise only 
at the implementation of the scheme.” 


26. The learned Judge continued 
to set out the effect of the earlier deci- 
sion (affirmed by the Supreme Court in 
Civil Appeal No. 347 of 1961) 

“Their Lordships of. the Supreme 
Court have approved of the view taken 
by the High Court and observed that the 
fixing of the date is a matter of detail 
and that it is for the Regional ares 
Authority to fix the date ......... t is 
for the Authority that has, under S CaF 
the duty to issue a permit or cancel en 
existing permit.” 

27. The learned Judge also ob- 


served that the fixing of the date with 
effect from which the permit ceases to be’ 


valid amounts to fixing the date of im- 
plementation or the date from which the 
scheme takes effect. 


28.. In view of this legal position 
which was accepted to be correct by the 
Supreme Court.’ we are of opinion that 
the statutory function under S. 68-F (2) 
cannot validly be performed without 
giving notice to the private operators 
whose permits are sought to be modified 
or cancelled. The absence of notice is 
undoubtedly an irregularity in the im- 
pugned proceeding. ; 


29. The question, nevertheless, re 
mains whether, the irr rity has pre~ 
judicially affected the appellants in any 
substantial manner. They are small scale 
operators with one bus each and the time 
fixed by the Authority cannot be said to 
be incommensurate with the requirements 
of the case, Further the State undertaking 
has been plying its buses for a considerable 
time now. We have come to the conclu- 
sion on the main question that the scheme 
of 1959 was not denuded of its validity 
and was not modified or displaced. That 
being the situation, it is nót in the inte- 
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rests of justice to restore the status quo 
ante and to revive the application of the 
State undertaking under Section 68-F. 
Having regard to all the circumstances 
of the case we hold that no case has been 
made out for quashing the proceedings 
solely for want of notice. 

30. Mr. Suryanarayana urged that 
it is permissible for the private opera- 
tors to raise the question in a proceed- 
ing under Section 68-F that the scheme 
as approved is void or unenforceable. We 
do not consider it necessary to express 
our view on this aspect. which in this 
case is merely hypothetical. 

31. It was finally argued that thef, 
resolution of the Authority was passed 
in circulation end therefore it is of no 
legal effect. We are not able to accede 
to this contention. There are certain 
matters in respect of which a decision) 
can be taken by adopting the procedure 
of circulation. As no notice was given 
to the operators. the procedure of circu- 
lation was not inappropriate. 

- 32. - The result is the appeals fail 
but we direct parties to bear their costs 
here and before Ekbote, J. Advocate’s 


fee Rs. 100/-, 
Appeals dismissed. 
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(V 59 C 76) 
ALLADI KUPPUSWAMI. J. 
S. Varadarajulu and another, Peti- 
tioners v. The District Revenue Officer. 


West Godavari, Eluru and others, Res- 
pondents. 
-Writ. Petn. No. 1089 of 1971, D/- 


25-3-1971. 
A. P.. Municipalities Act (6'of 1965), 
. 46 (3) — Notice convening meeting — 
E is invalid when issued by District Re- 
venue Officer following direction given 
on notice under Section 46 (2) received 
by Collector personally. (X-Ref:— Sec- 
tion 46 (2)). (X-Ref :— A. P. District Col- 
lectors’ Powers (Delegation) Act (32 of 
1961), Section 3) — Notification under (as 
amended). - 1960 AC 336, Rel. on; (1970) 
2 Andh WR 303, Explained. (Para 13) 


The amendment to the notification 
under Sec. 3, A, P. District Collectors’ 
Powers (Delegation) Act seeking to sub- 
stitute A. P. Municipalities Act for Dis- 
trict Municipalities Act mentioned in that 
notification though erroneously refers to 
the latter Act as A. P. District Munici- 
Palities Act clearly makes the substitu- 
tion as it specifies the number of the 
item of the notification amended by it. 
Therefore the District Revenue Officer is 
empowered to exercise the powers of the 
Collector under the Act, (Para 6) 
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“Powers” in Section 3 of that Dele- 
gation Act has to be interpreted broadly 
and it covers all that Section 46 requires 
the Collector to do without any distinc- 
tion of powers, functions or duties 
Therefore in issuing the notice conven- 
ing the meeting: the District Revenue 
Officer by delegation exercises only the 
‘power’ vested normally with the Col- 
lector. (Paras 7 & 10) 

The mere receiving of the notice 
under Section 46 (2) by the Collector 
also is ‘exercise of his power’ within the 
meaning of Section 3, Delegation Act 
and therefore in view of the clear terms 
of the second proviso to Section 3 
which is intended to prevent confusion 
in exercise of powers the Collector alone 
can take the subsequent proceedings on 
that notice. Thus, the notice convening 
the meeting issued by the District Reve- 
nue Officer is invalid. (Paras 12 & 13) 
Cases Referred: Chronological Paras 
1970-2 Andh WR 303 =. 1970 Mad 
` LJ (Cri) 772, In re. A Surya- 


narayan 

1960 AC 336 = (1960) 1 AH ER 446, 
Mungoni v. Attorney-General of 
Northern Rhodesia 


P. Babul Reddy, for Petitioners; A. S. 
N. Murthy, for 3rd Govt. Pleader on be- 
half of Respondents Nos. 1 and 2; I. V. 
Rangacharya, for Respondents Nos, 3 to 6. 

ORDER :— Twenty. four elected 
councillors of the Eluru Municipal Coun~« 
cil presented a notice of motion expres- 
sing want of confidence in the Chair- 
man of the Municipal Council, under 
Section 46 (2) of the Andhra "Pradesh 
Municipalities Act, to the Collector West 
Godavary at Eluru in person on 2-2-1971. 
The District Collector received the notice 
personally and put up a note to the fol- 
lowing .effect: “D. R. O./PA. please ‘exa- 
mine and put up urgently. This was 
presented to me by Sri. N. Subba Rao, 
Sri Srirama Prasad, Sri K. Ramachandra 
Hae and Sri F. E. Burder personally 
to ay.” 7 


2. Thereafter a notice was issued ; 


by the District Revenue Officer Sri 
K. Satyanarayana in the following terms; 

“Whereas -a written notice of inten~ 
tion to move a motion expressing want 
of confidence in the present chairman 
of Eluru Municipal Council Sri Toote 
Lakshmi Surya Satyanarayana signed by 
24 councillors, hag been delivered to the 
District Collector, West Godavari by Sri 
N. Srihari :Rao, Sri Koma Ramachandra 
Rao and Sri- F. E. Burder elected Muni- 
cipal Councillors and whereas a meeting 
of the Municipal Council has to be con- 
vened for the consideration of such 
motion. notice is hereby given to alf the 
elected councillors of the Eluru Munici- 
pal Council under Section 46 (3) of the 
Andhra Pradesh Municipalities Act. 1965 
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that a meeting of the Municipal Coun~ 
cil, Elan will be held by the Districf 
Revenue Officer, West Godavari, Eluru 
at the Municipal Office. Eluru at 11 a.m, 
on Saturday the 27th day of February 
1971 for the purpose of considering the 
no-confidence motion referred to above...” 


3. It is to challenge this notica 
that the present writ petition has. been 
filed by the Chairman and other Muni- 
cipal Councillors. 

4, The contention of the peti- 
tloners is as follows: Under S. 46 (2) of 
the A. P. Municipalities Act in the case 
of a special or selection grade Municipa~ 
lity, (to which category Eluru Municipa- 
lity belongs) it is District Collector, 
to whom the notice of intention to make 
a motion of no-confidence has to be deli- 
vered in person and it is the District Col- 
lector that is to convene the meeting for 
the consideration of the motion at the 
Municipal Office on the date appointed 
by him and it is he who has to preside 
over the meeting. The notice issued by 
the District Revenue Officer, instead of 
the District Collector is contrary to the 
provisions of Section 46 (2) of the A. P. 
ee Act and is therefore in« 


It is no doubt true that under the 
provisions of the Andhra Pradesh Dis~ 
trict Collector’s Powers (Delegation) Act, 
11961 referred to shortly hereafter ag the 
Delegation Act the State Government may 
by notification in, the Andhra Pradesh 
Gazette authorise any joint collector or 
any other officer of the Revenue Depart- 
ment, not below the rank of.a Deputy 
Collector, to exercise all or any of the 
powers vested in the District Collector 
and may in like manner withdraw such 
authorisation. 

5. It is first submitted that there 
i no valid notification in terms of Sec- 
tion 3, authorising the District Revenue 
Officer to exercise the powers of the Col- 
lector under the Andhra Pradesh Munici- 
palities Act. The second submission is 
that such a notification would enable the 
District Revenue Officer to exercise only 
the powers vested in the District Collec. 
tor under the Andhra Pradesh Munici- 
Palities Act. The giving of a notice under 
Section 46 (3) of the Act is not a power 
within the meaning of Section 3 of the 
Act XXXII of. 1961. which is delegatable 
under the provisions of the Act. Lastly 
it is submitted that by reason of the.se~ 
cond proviso to Section 3, as the District 
Collector exercised this powers in respect 
of this particular case viz. by receiving 
the notice personally presented by some 
of the Municipal Councillors, the delegate 
viz. the District Revenue Officer has no 
authority to exercise the powers in res- 
pect of the same case. The notice there~ 
fore, should have been issued by the 
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District Collector and not by the District 
Revenue Officer. 


6. The notification under S. 3 of 
the Andhra Pradesh District Collectors’ 
Powers (Delegation) Act, 1961 was made 
on 22-1-1968 by (sic) and under the noti- 
fication the District Revenue Officers 
were authorised to exercise all the powers 
vested in the District Collectors under 
the laws mentioned in the Annexure. 
One of the enactments mentioned was the 
District Municipalities Act 1920 (Act V of 
1920). The Andhra Pradesh District 
Municipalities Act 1965 was not mention- 
ed in the notification. Subsequently, 
however, another notification was issue 
amending the previous notification in the 
following manner:— 


“In the annexure to the said notifica~ 
tion I under Appendix II to G. O. Ms. 
No. 77 Revenue dated the 22nd January, 
1968 as subsequently amended for item 
“4. The Andhra Pradesh District Munici- 
palities Act. 1965 (Act No. VI of 1965)” 
the following item shall be substituted, 
namely, “4. The Andhra Pradesh Munici- 
palities Act. 1965 (Andhra Pradesh Act 
No. 6 of 1965)”. 


It is argued by Mr. Babul Reddy, the 
learned counsel for the petitioner, that 
the first notification mentioned the Dis- 
trict Municipalities Act, 1920 and not the 
Andhra Pradesh District Municipalities 
Act of 1965. Though by the amendment 
the Andhrg Pradesh Municipalities Act 
1965 was substituted. the amendment 
stated that is should be substituted for 
the “Andhra Pradesh District Municipa- 
lities Act 1965” occurring in the original 
notification. As however the Andhra 
Pradesh District Municipalities Act 1965 
did not occur in the original notification 
but only the District Municipalities Act 
1920. it was argued by Mr. Babul Reddy 
that the amendment has no effect what- 
goever. and the original entry viz.. the 
District Municipalities Act 1920 continued 
in the notification without an amendment. 


This submission in my view has to 
be rejected. The expression used in the 
amendment is “for item 4 the Andhra 
Pradesh District Municipalities Act. 1965, 
the following item shall be substituted”. 
No doubt there is an error in using the 
expression “the Andhra Pradesh District 
Municipalities Act 1965”. as the words 
that occurred in the previous notification 
were “District Municipalities Act 1920”. 
But the word “item 4” makes it clear 
that what was substituted by the amend- 
ment was item 4 in the previous noti- 
fication viz, the District Municipalities 
Act 1920. The words “the Andhra 
Pradesh District Municipalities Act 1965” 
in the amendment next to the word 
‘Stem 4” first occurring is apparently in 
the nature of a clerical error. I am there- 
fore of the view that in view of the am- 
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endment of the item 4 — The Andhra 
Pradesh Municipalities Act 1965 became 
the subject-matter of notification under 
Section 3. In view of t amendment 
all the powers vested in the Collector 
under that Act became exercisable by the 
District Revenue Officers. 


7. The next submission is thaf 
under the Delegation Act of 1961 read 
with the notification made under S. 3, 
the District Revenue Officer is the dele- 
gate only in respect of the powers vested 
in the Collector under the Municipalities 
Act. The issuing of a notice under Sec- 
tion 46 (3) is not a power within the 
meaning of the Act. It is argued that 
Section 46 must be read as a whole. 
Under that section the District Collector 
is the person to whom the motion of no- 
confidence has to be delivered in person 
by the elected councillors. Thereafter 
the District Collector is bound to convene 
a meeting and also bound to preside over 
such a meeting. If for any reason he is 
unable to preside, he is bound to adjourn 
the meeting. All these according to Mr. 
Babul Reddy are functions or duties and 
not powers vested in the Collector. On 
the language of Section 3 of the Delega- 
tion Act, the District Revenue Officer can 
only exercise the powers and not func- 
tions or duties. 

I am unable to agree with this dis- 
tinction. The expression “powers” used 
in S. 3 has to be interpreted broadly. 
The meaning of the section is, to put it in 
ordinary language that the delegate is 
authorised to do all that the District Col- 
lector can do by or under the provisions 
of the particular Act which is the sub- 
ject-matter of the Notification. In my 
view all the functions exercisable under 
Section 46 are ‘powers’ within the mean- 
ing of the Delegation Act. There is no 
distinction as far as this is concerned be- 
tween what is described as a power or a 
function or a duty. 

8. A somewhat similar argument 
was addressed in Mungoni v. Attorney 
General of Northern Rhodesia. 1960 AC 
336. In that case their Lordships of the 
Privy Council had to consider Regula- 
tion 47 of the Emergency Powers Regula- 
tions. 1956. of Northern Rhodesia which 
stated that the Governor may depute any 
person to exercise al or any of the 
powers conferred on the Governor by 
these Regulations. Regulation 16 (1) pro- 
vided that whenever the Governor is 
satisfied that for the purpose of main- 
taining public order it is necessary to ex- 
ercise control over any person. he may 
make an order directing that such person 
be detained, 

It was argued that the satisfaction of 
the Governor that is necessary for the 
purpose of maintaining public order to 
exercise control over any person, was in 
the nature of a duty whereas the making 
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of the order consequent upon such satis- 
faction was the exercise of a power. It 


was further argued that the first func- 


tion which was in the nature of a duty 
cannot be delegated whereas the second 
function which was in the nature of a 
power would be delegated. 


9. Dealing with this argument 
Lord Denning delivering the opinion of 
the Privy Council observed:— 


The power and the duty under re- 
gulation 6 (1). are so interwoven that it 
is not possible to split the one from the 
other so as to put the duty on one person 
and the power in another. Whosoever ex- 
ercises the powers, he must be who has 
to carry out the duty. It seems clear to 
their Lordships that, if the Governor has 
any authority at all to delegate his func- 
tions under Regulation 16 (1), he must be 
able to delegate both the power and duty 
together to one and the same person. He 
cannot delegate the power to another and 
keep the duty to himself. Even this did 
not daunt Mr. Mallaiah. He said that if 
the power cannot be split from the duty, 
then it means that the Governor cannot 
delegate his functions under regula- 
tion 16 (1) at.all: for he cannot delegate 
his duty under it to anyone. 


It seems to their Lordships that the 
arguments for the appellant proceed on 
this fallacy: they assume that the duty 
under regulation 16 (1) is something sepa- 
rate and distinct from the power therein 
contained. Their Lordships cannot ac- 
cept this view. In their opinion regula- 
tion 16 (1) contains not so much a duty, 
but rather a power coupled with a duty. 
The power of the Governor to make a 
detention order can only be exercised 
when he is ‘satisfied’ that it Is necessary. 
The requirement that-he is to be satisfied 
though in one sense a duty — is never- 
theless also a condition or limitation on 
the exercise “of the power. And when 
regulation 47 authorises the Governor to 
delegate the power to any person, it 
authorises him to delegate to such per- 
gon the fulfilment of all the conditions 
and limitations attaching to.it. even 
though they be also duties”. i 

10. Thus in that case it was held 
that the. function of being satisfied about 
the conditions necessary for making the 
order’ was delegated under Regulation 47. 
The position is much clearer in this case. 
The impugned order is a notice conven- 

the meeting. In issuing the notite 
it cannot be doubted that the District 
Revenue Officer was exercising a power 
which was normally exercisable by the 
Collector. but which was delegated to 
him under the Delegation Act. 

1i. The third submission is that 
even assuming that the District Revenue 
Officer: is authorised by the notification 
made under Section 3 to exercise the 


et 
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powers of the Collector vested in him 
under the Municipalities Act he is pre- 
vented from doing so in this case by rea- 
gon of the second proviso to Section 3 
as the Collector had daly exercised 
the power himself. The second proviso 
reads as follows:— 


“Provided further tnat where in res- 
pect of any case, the District Collector 


- exercises his powers, the Joint Collector 


or other Officer authorised under this 
section shall not exercise hig powers in 
respect of the same case”. 


12. It was argued that in this case 
relating to a motion of no-confidence 
against the Chairman and the convening 
of a meeting by the District Collector, 
the District Collector had exercised his 
power viz. of receiving the notice per- 
sonally presented by some of the Muni- 
cipal Councillors. Thereafter by reason 
of this proviso-he alone should exercise 
all the powers in the case viz., powers re- 
ferred to in Section 46 (3) and other sub- 
sections, I agree with this contention. 
The terms of the proviso are clear. The 
object of the proviso is to prevent con- 
fusion in the exercise of the powers. 
Once a power has been exercised by a 
particular authority in any particular 
case he alone should continue to exercise 
it in that case 


It was argued by Sri Rangacharya on 
behalf of respondents 3 to 6 that the re- 
ceipt of a notice by the Collector cannot 
be said to be the exercise of a power by 
the District Collector. AN that the Dis- 
trict Collector did was when the Muni- 
cipal Councillors appeared before him and 
presented the notice of the motion, he 
received it and put up a note stating that 
the District Revenue Officer should there- 
after take the necessary action. There 
was therefore no exercise of power on 
his part. In view of what I have stated 
in connection with the second point on, 
the meaning and the scope of the expres- 
sion ‘exercise of power’ in Section 3, I 
am unable to agree with this contention 
of Sri Rangacharya. It would follow 
from the reasoning in that part of my 
judgment that the receipt of -the notice 
would also bé a power exercised by the 
District Collector. It would therefore 
follow that the subsequent proceedings in 
respect of this notice of motion under 
Section 46 would also have to be taken 
by the District Collector. 


‘ In this connection reference may be 
made to the decision of a Bench of this 
Court reported in In re A. Suryanarayana, 
(1970) 2 Andh WR 303. In that case the. 
District Collector had issued a notice 
under Section 6-A of the Essential Com- 
modities Act to the owners of the goods 
seized to show cause why they should 
not be confiscated. It was held that the 
District Revenue Officer cannot make a 
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further enquiry and pass an order con- 
fiscating the goods. There the learned 
Public Prosecutor contended that what 
Was issued by the District Collector was 
only a formal notice. It was observed 
that the main purpose of the proviso was 
that there should not be a conflict in 


exercise of the powers in a. single case 


and when one of the persons either the 
Collector or the person to whom the 
powers are delegated, initiates the pro- 
ceedings, he must continue it and pass 
final orders in the matter. It is true that 
in this case the first act done by the 
Collector was only the receipt of a 
notice of motion whereas in the case re- 
ferred to above the Collector had issued 
a notice. This circumstance. however, 
does not make any difference in principle. 
If the receipt of notice is also held to be 
the exercise of a power then it would 
follow that the subsequent proceedings 
should also be .conducted by the Collec- 
tor and not by the delegate. 


13. In view of this conclusion the 
writ petition has to be allowed. The Dis- 
trict Collector is directed to convene a 
meeting in pursuance of the notice of no- 
confidence motion received by him. Under 
Section 46 (3) the meeting has to be con- 
vened within 30 days from the date on 
which the notice under sub-section (2) 
was delivered to him. Mr. Babul Reddy 
however states on behalf of his client 
that the petitioner will not insist upon 
this condition and that the meeting ‘may 
be convened by the District Collector 
even though it would be more than 30 
days and that the petitioner would waive 
the condition required under that sec- 
tion. The notice of the District Revenue 
Officer calling for a meeting is hereby 
quashed and the District Collector is 
directed to convene a meeting to be held 
as expeditiously as possible in terms of 
Section 46 (3). 


14. In view of the fact that the 
petitioner has failed in two of his three 
contentions, the petitioner will not be 
entitled to costs. Advocate’s fee Rs. 100/-. 


Petition allowed. 
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(V 59 C.77) 
OBUL REDDI AND VENKATESWARA 
RAO, JJ. ë 
Era Malappa, 


Appellant v. Sriram 
Venkatanarasiah; Respondent, : 
Letters Patent Appeal No. 132 of 
1970, D/- 11-3-1971. from judgment of 
Parthasarathi, J. in S. A. No. 593 of 1969. 


(A) Limitation Act (1908), Art. 134 — 
Limitation for recovery of mortgaged 
property — Article will apply irrespec- 
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tive of whether the transfer of mortgaged 
property is in good faith and without 
notice of that mortgage. AIR 1927 Mad 
1028 & AIR 1955 Nag 145 (FB), Foll. 
(Para 5) 
(B) Limitation Act (1908), Art. 134 — 
“When the transfer becomes known to 
plaintiff” — Initial onus to prove such 
knowledge is on him — Failing to dis- 
charge it, he cannot claim that defend- 
ant should not be permitted to call the 
Article in aid without proving such 
knowledge. (Para 7) 
(C) Limitation Act (1908), Art. 134 — 
— For valuable consideration — If con- 
sideration is absent the Article cannot 
apply — Article 148 will then govern — 
~Ref:— Article 148). AIR 1951 All 167 
(FB), Foll; AIR 1923 Lah 219, Ref.; S. A. 
No. 593 of 1969 (Andh Pra), Reversed. 
(Para 9) 
(D) Limitation Act (1908), Art. 144 — 
Plea as to applicability — New plea can- 
not be permitted in Letters Patent Appeal 
as the opposite party will then be taken 
by surprise to the serious prejudice of his 
interests. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1955 Nag 145 = 1955 Nag LJ 


393 (FB), Balabhau v. Rangulal 6 
AIR 1951 All 167 = 1951 All LJ 
113 (FB), Chunai v. Ram Prasad 9 


AIR 1927 Mad 1028. Thiruvikrama 
Ayyar v. Vyapuri 

AIR 1923 Lah 219 = 71 Ind Cas 
577. Sri Ram v. Matwala 

A. Gangadhara Rao. for- Appellant; 
V. Rajagopala Reddy, for Respondent. 

VENKATESWARA RAO, J.:— This 
appeal under clause 15 of the Letters 
Patent arises out of a suit filed for re- 
demption of a usufructuary mortgage and 
is directed against the judgment of our 
learned brother. Parthasarathi, J. in S. A. 
No. 593 of 1969. Plaintif in tbe suit is 
the appellant before us. 

2. The suit was filed for redemp- 
tion of a usufructuary mortgage. Ex. A-1 
dated 29-6-1927, which the - predecessors- 
in-title of the plaintiff executed in favour 
of Yellappa, the father of defendants 1 to 
5; and recovery of possession of the pro- 
perties together with past and future pro- 


‘fits. Three.items of property. which were 


bypothecated under Ex, A-1, were con- 
veyed by late Yellappa in favour of the 
11th defendant under a registered sale 
deed, B-4 dated 9-9-1941. The vali- 
dity ar binding nature of this alienation 
is impeached in paragraph 7 of the plaint 
on the ground that the alienee is not a 
bona fide transferee for value without 
notice of the mortgage. The suit was 
resisted by the 11th defendant contending 
inter alia that Yellappa. became the ab- 
solute owner of all the properties which 
were the subject-matter of the mortgage, 
Ex. A-1, pursuant to an arrangement with 
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the mortgagors and thereafter conveyed 
in his favour the properties covered by 
Ex. B-4 for valuable consideration. that 
he has since then been in uninterrupted 
possession and enjoyment of the same in 
his own right and that the suit for pos- 
session of the properties purchased by 
him from Yellappa is. therefore, barred 
by limitation. 

Appropriate issues were set down for 
trial and on‘a consideration of the evi- 
dence adduced by the parties, the learned 
Additional District Munsif, Penukonda, 
held on issue No. 4 relating. among other 
things, to the validity and binding nature 
of the alienation covered by Ex. B-4 that 
the transferees, including the llth de- 
fendant. failed to prove that the aliena- 
tions in their favour “were made bona 
fide and for valuable consideration”. He 
also accepted the plaintiffs case that the 
suit mortgage is fully discharged and ac- 
cordingly decreed the suit against some 
of the defendants including the llth de- 
fendant, with costs and directed the 
determination of past and future profits 
due to the plaintiff in a separate applica- 
tion to be filed by -him. . Aggrieved by 
this decision, defendants 11 and 16 carried 
the matter in appeal to the District Court, 
Anantapur. The learned Additional Dis- 
trict Judge, who dealt with this appeal, 
pointed out in paragraph 7 of his judg- 
ment that “the only question that is urged 
and argued in the appeal is that the ap- 
pellants have been in continuous and un- 
interrupted possession of the respective 
plaint schedule properties purchased by 
them since 1941, that the appellants thus 
perfected title to the suit properties by 
adverse possession and that the suit is not 
in time”. and ultimately dismissed the 
appeal on the ground that the suit is 
governed by Art. 148 and not 134 of the 
Limitation Act as, according to him, the 
recitals contained in Ex. B-4 would reveal 
- that the mortgagee did not even profess 
to convey a larger interest than what he 
possessed as a mortgagee or an interest 
which is unencumbered by the mortgage- 


This decision was, however. revers- 
ed by our learned brother. Parthasarathi, 
J. in the second appeal which the lith 
defendant alone thereafter preferred as 
he was of the view that “there was no 
reference in the deed of transfer to the 
interest of the transferor being only that 
of the mortgagee holding possession of 
the property” and “on the other hand 
the transfer purports to be of the. interest 
of the pattadar which as indicated by him 
is tantamount to the transfer of the ab- 
solute ownership in the property” and 
therefore “there can be little doubt that 
the transfer made under Ex. B-4 is suff- 
cient to bring it within the purview of 
Art. 134 of the Limitation Act”. -Leave 
to appeal was granted by him while dis- 
missing the second appeal Hence this 
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appeal under Cl. 15 of the Letters Patent 
by the plaintiff. 


3. The conclusion reached by our 
learned brother that the transfer covered 
by Ex. B-4 purports to be of absolute 
ownership in the property which is un- 
doubtedly a larger interest than what the 
mortgagee was entitled to under Ex. A-1 
is not questioned before us. But the 
learned counsel for the appellant con- 
tends that Art. 134 of the Limitation Act 
has absolutely no application to this case 
as, according to him. the respondent is 
not a bona fide transferee for value with- 
out notice of the mortgage. Art, 134 reads 
as follows:— 


“To recover pos- 
session of im- 
moveable property 
conveyed or be- 
queathed in trust 
or mortgaged and 
afterwards trans- 
ferred by the trustee 
or mortgagee for 

a valuable consi- 
deration. 


4. The essential requirements for 
the applicability of Art. 134 which is 
couched in clear and unambiguous terms, 
are (1) the suit should be for possession 
of property which is mortgaged, (2) the 
said property should have been transfer~ 
red by the mortgagee, (3) the transfer 
must have been effected for valuable consi- 
deration and (4) the plaintiff should have 
known about the transfer more than 12 
years prior to the date of the suit. These 
requirements are in addition to the one 
that the transfer by the mortgagee should 
be of a larger interest than what he has 
under the mortgage as it is now settled 
law that in order to attract the opera- 
tion of Art. 134, the defendant should 
prove affirmatively that the mortgagee 
or his successor-in-interest has transfer- 
red or purported to transfer in his favour 
a larger interest than what was given to 
him by the mortgagor or at any rate, an 
interest unencumbered by the mortgage. 
We have already adverted to the fact 
that no attempt is made before us by the 
appellant to question the correctness of 
the finding arrived at by our learned 
brother that the transfer covered by 
Ex. B—4 is of absolute ownership in the 
property or a larger interest than what 
Yellappa had under the mortgage Ex. A~-1. 


Requirements Nos. 1, and 2 also set 
out above are satisfied in this case as the 
suit is laid for redemption of the mortgage 
and recovery of possession of the hypo- 
theca and the items in dispute, which 
form part of the hypotheca, were trans- 
ferred by the mortgagee to the respondent 
under Ex. B-4 dated 9-9-1941. But it is 
argued that the other requirement of 
Art, 134 viz., that the transfer should be 
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for valuable consideration is not fulfilled 
in this case and that it is Art. 148 and 
not 134 that will govern the suit even in 
the event of its being found that the res- 
pondent purchased the properties for 
valuable consideration since he cannot, 
in the circumstances of the case. be re- 
garded as having obtained the transfer 
in good faith and without notice of the 
mortgage. It is also urged that there is 
nothing on record to show that the plain- 
tiff became aware of the transfer cover- 
ed by Ex. B-4 more than 12 years prior 
to the date of the suit. 


5. The contention that the res- 
pondent is not entitled to call in aid 
Art. 134 unless he proves to the satisfac- 
tion of the Court that he obtained the 
transfer covered by Ex. B-4 in good faith 
and without notice of the mortgage was 
rightly repelled by our learned brother. 
Neither want of good faith nor notice of 
the limited right of the transferor would 
affect the applicability of Art. 134 as it 
mow stands. There is nothing in this 
Article warranting the inference that un- 
less the transfer is obtained in good faith 
and without notice of the mortgage. the 
transferee should not be allowed to defeat 
a suit for possession filed beyond 12 years 
from the date when the transfer becomes 


known to the plaintiff. The Article in, 


the Limitation Act of 1871, correspond- 
ing to Art, 134‘of Act IX of 1908 by 
which this case is governed. contained the 
expression “good faith’ and the corres- 
ponding Article in the Limitation Act of 
1859 contained the word “bona fide”... 


But we do not find mention of these 
requirements in Art. 134 of Act IX of 
1908. This is a clear indication of the in- 
tention of the Legislature that the benefit 
of the shorter period of Limitation men- 
tioned in Col. 3 of Art. 134 should be avail- 
able to cases’ of all transfers of pro- 
perty by the mortgagee regardless of the 
question as to whether or not the trans- 
fer is obtained in good faith and without 
notice of the mortgage. subject of course 
to the other requirements of that Arti- 
cle being satisfied. We may refer in this 
context to Thirruvikrama Ayyar v. 
Vyapuri, AIR 1927 Mad 1028 in which 
Srinivasa Ayyangar. J.. pointed out: 


. “The corresponding article in the 
Limitation Act of 1871 contained the ex- 
pression “good faith” and the corres- 
ponding article in the Limitation Act of 
1859 contained the words “bona fide”. 
Both these articles therefore. were held 
applicable only to cases where the pur- 
chase or transfer as the case may be was 
either bona fide or in good faith But 
in the Limitation Act of 1877. as in the 
Act of 1908, these expressions, “bona fide” 
and “good faith’ have been deliberately 
deleted from the article. That deliberate 
amendment of the Act must be taken 
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really to signify the intention of the 
legislature to the effect that the limitation 
of 12 years prescribed by the third column 
of that article should apply not only to 
cases of purchase. and transfer bona fide 
or in good faith. but also to cases where 
there are. transfers of property either by 
the trustee or by the mortgagee. whether 
they are bona fide or not, and whether 
they are in good faith or not”. 

6. It was similarly held by a Full 
Bench of the Nagpur High Court in 
Balabhau v. Rangulal, AIR 1955 Nag 145 
that on the application of the terms of 
the article, neither want of good faith 
nor notice of the limited right of the 
transferor affects the applicability of Arti- 
cle 134. We cannot. therefore. agree that 
our learned brother erred in applying 
Art. 134 to this case notwithstanding that 
the respondent has not established that 
he obtained the transfer in good faith and 
without notice of the mortgage. 


7. There is similarly no substance 
in the plea that the learned Judge ought 
to this case 
since there is nothing on record to show 
that the plaintiff became aware of the 
transfer obtained by the respondent more 
than 12 years prior to the date of the suit. 
The initial onus is on the plaintiff to esta- 
blish that he came to know of the aliena- 
tion in favour of the respondent within 
12 years prior to the date of the suit; but 
no evidence at all is placed by him be- 
fore the trial court to show when exact- 
ly he became aware of the alienation or 
that he came to know of the execution of 
Ex. B-4 well within 12 years prior to the 
date of the suit. Except for the bald 
allegation in paragraph 7 of the plaint 
that neither the mortgagee nor his sons 
had the right to alienate the hypothecated 
properties, there is nothing else in it to 
suggest, even remotely, that the plaintiff 
became aware of the alienation in ques- 
tion within 12 years prior to the date of 
the suit. When it is thus seen that the 
plaintiff failed to discharge the initial 
burden lying on him, he cannot be heard 
to say that the respondent should not 
have been allowed to invoke the aid of 
Art. 134 to non-suit him without first 
establishing that he (plaintiff) has been 
aware of the alienation ever since it was 
made or that it was known to him for 
more than 12 years before suit. 

8. We cannot. however. brush aside 
the other contention urged for the ap- 
pellant that the transfer in favour of the 
respondent is not supported by considera- 
tion. The parties joined issue on this 
question and. as already stated. the trial 
court held on the relevant issue No. 4 in 
paragraph 23 of its judgment. that the 
llth defendant failed to prove that he 
obtained the transfer covered by Ex. B-4 
for valuable consideration. This finding 
has become final since it wag not inter- 
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fered with either in‘the first appeal or in 
the second appeal preferred by the lith 
defendant and he is, therefore, bound by 
it. It, is represented for the appellant 
that this contention was raised before our 
learned brother also though it was not 
dealt with by him. It is. however, con- 
tended for the respondent that the find- 
ing recorded. by the trial Court on issue 
No, 4 cannot be considered to have become 
final so as to bind him since its correct- 
ness was challenged before the learned 
Additional District Judge, though he did 
not five any decision on that question, 
and that the matter should, therefore, be 
remitted to him for fresh disposal after 
recording a finding on the question as to 
whether Ex. B-4 is supported by con- 
sideration or not, 


A copy of the grounds of appeal be- 
fore the District Court; Anantapur, which 
was read out by the learned counsel for 
the respondent. no doubt shows that the 
finding of the trial Court that Ex. B4 is 
not supported by consideration is also 
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questioned; but in view of the categori- . 


cal statement by the learned Additional 
District Judge in paragraph 7 of his judg- 
ment that the only question urged and 
argued before him is one of limitation 
based on adverse possession, we cannot 
but infer that the ground relating to con- 
sideration, though raised in the mem- 
orandum of appeal, was not pressed as 
otherwise he would have certainly dealt 
with it. We do not. therefore, consider 
it necessary to remit the case to the Dis- 
trict Court, Anantapur. or to call for a 
finding on the question as to whether 
Ex, B- is supported by consideration or 
not. 


9. 
the respondent is entitled to the’ benefit 
of Art. 134 notwithstanding that the 
transfer obtained by him was found to 
be devoid of consideration by the trial 
Court. As already pointed out, one of 
the essential requirements of Art. 134, 
which is ‘plain and explicit in its terms, 
ig that the transfer by the mortgagee of 
the property mortgaged should be for 
lvaluable consideration. _ As e trial 
Court's finding that Ex. B-4 is not sup- 
tported by consideration has become final 
for the reasons stated above, it has to be 
said that the respondent cannot call in 
aid Art. -134 for the purpose of non-suit- 
ing the plaintiff. If Art. 134 is not at- 
tracted. the plaintiff is free to ask for 
redemption of the mortgage and posses- 
sion of the property at any time within 
sixty years from the date on which the 
right to redeem or recover possession has 
accrued in view of Art. 148 of the Limi- 
tation Act. In this connection. we may 
extract. with advantage, what Malik, C. J. 
stated while examining the question as to 
whether a suit was governed by Art. 134 
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or 148 in Chunai v. Ram Prasad, AIR 
1951 All 167 (FB), 


“Where. however, the mortgagee yas 
in denial of the mortgagor’s title. made a 
transfer of the property, the question 
arises whether Art. 148 will apply or 
Art. 134. Where the transfer is without 
consideration there can again be no doubt 
that Art. 148 will apply”. 

10. Reference may also be made 
to Sri Ram v. Matwala, AIR 1923 Lah 
219 in which it was held that Art 134. 
has clearly no application to a gift as it 
is not a transfer for valuable considera- 
tion. Learned counsel for the respond~ 
ent has not been able to refer us to any 
decision contra to say that the absence 
of consideration for the transfer does not 
have the effect of rendering Art. 134 in- 
applicable. We must. therefore. agree 
with the appellant that Art. 134 is not 
attracted in this case since one of the 
essential requirements thereof viz., that 
the transfer should be for valuable con- 
sideration, is not fulfilled. 

1L Learned counsel for the res 
pondent tried to contend that the suit as 


_ against his client would be out of time 


£ 


The question then is whether ` 


under Art. 144 even if Art. 134 is inap- 
plicable as the respondent has been in 
continuous and uninterrupted possession 
and enjoyment of the ‘property in ques- 
tion, in this own right, ever since Septem= 
ber 1941 when he obtained Ex. B-4. This 
contention based on Art. 144 is a new 
plea raised for the first time in_ this 
letters Patent Appeal. It was no doubt 
averred in the written statement that he 
has been in possession and enjoyment af 
the property in his own right ever since 
the date of Ex. B-4; but this he did only 
for the purpose of pleading that the suit 
is barred by limitation under Art. 134 
and not with a view to resist it on the 
basis of Art. 144. -The parties did not 
join issue about the applicability or other~ 
wise of Art. 144 in the trial Court nor 
was this article pleaded as a bar to the 
suit at least in the course of arguments 
before the learned Additional District 
Judge. Anantapur, in the appeal prefer- 
red by the respondent. 

The judgment of that Court would 
clearly show that the only article on 
which the plea of limitation was based 
was Art, 134 and that there was no re- 
ference at all to Art. 144. Adverse pos- 
session is a mixed question of law and 
fact and not of law alone and has, there- 
fore. got to be pleaded and proved. Bu 
when not even a plea based on Art. 144 
was raised on behalf of the respondent 
at any earlier stage. it would be unfair 
to permit him to do so now as it will 
have the effect of taking the opposite 
party by surprise and will seriously pre- 
judice his interests. We cannot, there- 
fore, countenance any contention based 
on Art. 144 at this belated stage. 


y 
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12. As it has been concluded by 
us that Art, 134 has no application to this 
case for the reason that the transfer 
covered by Ext. B-4 is not supported by 
consideration and that the plaintiff is 
free to sue’ for redemption and posses- 
sion at any time wi sixty years from 
the date of Ex. A-1. we have to find that 
the suit is in time and not barred by 
limitation. 

13. In the result, eei, the 
decision rendered by our learned brother 
in. S. A. No. 593 of 1969 is reversed and 
the appeal is allowed. We, however, 
direct the parties to bear their respec- 
tive costs of this appeal as also the se- 
cond Appeal No. 593 of 1969 in the cir- 
cumstances of the case. 

Appeal allowed. 
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Merkapur Municipality, now repre- 
egented by its M. C. Sri T. Venkateswarlu, 
Appellant v. Dodda Ramireddi, Respond~ 
ent. 

Appeal No. 581 of 1969, D/- 23-2- 
1971, from decree of dL Dist. J. 
Kurnool, D/- 20-12-1968. 


Contract Act (1872), S. 56 — Contract 

oming impossible of performance — 
Sale of right to collect pig dung in muni- 
cipal area — A gale of future contingent 
goods within S. 6 (2), Sale of Goods Act 
— Dung removed by pig owners in their 
right —- No dung left for Contractor to 
collect — Contract becomes impossible of 
performance -— Contractor not liable to 
‘pay price of dung — (X-Ref:— Sale of 
Goods Act (1930). Ss. 6 (2); 23 and Andhra 
Pradesh District Municipalities Act (6 of 
1965), S. 38). 


The pig dung becomes the property 
of the Municipality under Section 38 of 
A. P. Municipalities Act when it is not 
removed by the pig owners and is col- 
lected by the Municipality. Where the 
municipality instead of collecting the 
dung itself sells the right to collect and 
remove it, it is a sale of future contingent 
goods within Section 6 (2) of the Sale of 
Goods Act. Where the pig owners remove 
the dung as of right and nothing is left 
for the contractor to collect. the contract 
becomes impossible of performance as the 
goods do not come into existence and do 
not become ascertained goods in a deli- 
verable state with Section 23 of Sale of 
Goods Act. The contract having become 
impossible for no fault of either party 
the Contractor cannot be compelled to pay 
the price of the dung. AIR 1954 SC 44, 
Rel. on. (Paras 4, 7) 
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Cases Referred: Chronological Paras 


-AIR 1954 SC 44 = 1954 SCR 310, 


Satyabrata Ghosh v. Mugneeram 
Bangur and Co. 4 
O Adinarayana Reddy, for Appel- 

lant; S. Hanumiah, for Respondent. 
JUDGMENT:— This appeal is filed by 
the plaintiff against a judgment of the . 
learned Additional District Judge, Kur- 
nool, dismissing the suit O. S. 78 of 1967. 
The plaintiff is the Municipal Council, 
Markapur represented by its Special Off- 
cer who filed the suit for recovery of 
Rs, 5504/- being the balance of the 
amount and penalty due from the defend- 
ant who was the contrector for collect- 
ing pig dung in the municipal area of 
Markapur for the year 1965-66. The case 
of the plaintiff is that at an open auction 
held on 16-3-1965, the defendant became 
7050/- under 
which the defendant will be entitled to 
collect and appropriate the pig dung with- 
in the municipal area. The defendant 
paid an advance representing }th of the 
bid amount and finally executed a written 
agreement Ex. A-6 on 2-6-1965 in favour 
of the municipality. As the defendant 


_failed to pay the balance the present suit 


was filed against him. The suit was con~ 
tested on the ground that the owners of 
the pigs prevented the defendant from 
collecting the pig dung, that the contract 
became impossible of performance and 
that the defendant was therefore dis- 
charged of his obligation under the con- 
tract to pay the balance. The defendant 
also contended that the municipality had 
mo right to’ conduct an auction in res- 
pect of the collection of the dung. An- 
other contention raised was that the 
agreement Ex. A-6 was obtained from 
the defendant by misrepresentation. On 
a consideration of the rival contentions 
between the parties. the court below re- 
corded the following finding: The agree- 
ment Ex. A-6 is true and was not ex- 
ecuted under. the circumstances mention- 
ed by defendant. The plaintiff failed to 
establish that the defendant collected the 
pig dung during the material period. The 
plaintiff is entitled to recover one paisa 
per rupee per week towards penalty for 
non-payment of the balance. The plain- 
no power to auction any such 
right to collect pig dung within the muni- 
cipal area as it would amount to creating 
a monopoly and unauthorised delegation 
of its statutory duty under the public 
Health and Sanitation Rules. The plain- 
tiff did not afford any. facilities to the 
defendant in helping him to collect the 
pig dung. As the dung was taken away _ 
by the owners of the pigs, the contract 
became impossible of performance. by no 
fault of either party. In view of these 
findings, the plaintiff's suit was dismissed. 
Agegrieved by this judgment, the munici- 
pality filed the above appeal in this 
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court. The same points were argued be- 
fore me in this appeal by the learned 
counsel on either side. 

2. In the first place, It is neces- 
sary to refer to some of the relevant pro- 
visions of the Andhra Pradesh Munici- 
palities Act. Section 2 (15) defines 
“filth” as méaning among other things, 
dung. Under Section 38 all rubbish and 
filth and other matter collected by or on 
behalf of a council under the Act shall 
belong to the council. Under Section 164 
of the Act. the Municipal council | 
make adequate arrangements for 


(a) the regular sweeping and cleaning 
of the streets and the removal of the 
sweeping therefrom; 

(b) the daily removal of filth; 

(c) daily removal or rubbish from the 
dust bing and it shall provide depots for 
the deposits of filth, rubbish and for its 
sale. i 


Ba pona of the evidence given by 
P. 1, the Special Officer and Secretary 
of ne ‘Municipality, makes it clear be- 
yond doubt that the defendant. was ob- 
structed in collecting the pig dung though 
he wants to qualify his admission that 
. the defendant must have collected some- 
thing though not to the extent expected. 
He admitted that subsequent to the con- 
ract, the defendant was complaining to 
him that the pig owners were preventing 
him from collecting the dung. He ad- 
mitted that the dung did not belong to 
the municipality and that the owners of 
pigs were eking out their livelihood by 
‘selling the dung. He also admitted that 
the’ owners of the pigs actually collect 
the dung in baskets while following the 
pigs in the streets. When the defend- 
ant cancelled his contract. the plaintiff 
reauctioned the right on 20-11-1965 but 
there was no bidder. No .other material 
is placed before me to show that the de- 
fendant was able to collect the material 
during the. contract period. J therefore 
confirm the finding of the trial court that 
the dung was removed by the owners of 
the pigs leaving nothing for the defendant, 


3. The next point which was argu- 
ed before me is that the suit contract is 
in the nature of a farming contract and 
that the municipality has no authority 
under the Act or the Rules to enter into 
such a contract with reference to pig 
dung. While I agree’ that there is no 
rule or provision of law empowering the 
municipality to auction any such right, I 
hold that this contract is not at all a 
farming contract as in the case of tolls, 
ferries, market places, fishery rights, etc. 
In all these cases, the municipality has 
the right to collect the said dues and it 
is the said right that was being put to 
auction and transferred’ in favour of the 
purchaser. But in the present case, there 
is no such right in the municipality like 
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the collection of the dung. The pigs do 
not admittedly belong to the municipa- 
lity. It is not disputed that the owners 
who follow the pigs have got the right 
to collect the dung for themselves. I£ 
is of course open to the municipality to 
prevent the movement of pigs within the 
municipal area. The only right of the 
municipality is to collect the dung which 
was abandoned on the roads as part of 
its duty to clean the public streets by 
removing the rubbish. After the muni- 
cipality collects the dumg as rubbish, it 
becomes the owner thereof entitled ‘to 
dispose of the same by sale to third par- 
ties. But at the stage when the dung is 
being deposited by the pigs, there is no 
right in the municipality to collect the 
same and hence the municipality is not 
competent to transfer any such right in 
favour of an intending purchaser. Under 
the provisions of the A. P. Municipalities 
Act, the municipality hag the duty of 
getting the streets cleaned in the interests 
of public health and in the performance 
of such a duty, it will be open to the 
Municipality either to get the streef 
cleaned by its own scavenging staff or by 
employing any other person on a contract 
of labour. I do not therefore agree with 
the court below that there is any un- 
authorised delegation of the powers by, 
the municipality. 


4. But the true nature of the 
transaction appears to me to be a sale of 
future umascertained goods. Reference 
may now be made to some of the provi- 
sions of ‘the Indian Sale of Goods Act, 
Under Section 2 (6). “future goods” means 
goods to be manufactured or produced 
or acquired by the seller after the mak- 
ing of the contract of sale. Under Sec-. 
tion 6 (1). the goods which form the 
subject of a contract of sale may be 
either existing goods, owned or possessed 
by the seller, or future goods. Under 
Section 6 (2) there may be a contract 
for the sale of goods the acquisition of 
which by the seller depends upon a con- 
tingency which may or may not happen. 
Section 6 (3) lays down that where by. 
a.contract of sale, the seller purports to 
effect a present sale of future goods, the 
contract operates as an agreement to sell 
the goods. As per Section 23. in the 
case of a sale of-unascertained or future 
goods, the property in the goods passes 
to the buyer only when the goods are 
in a deliverable state and are uncondi- 
tionally appropriated to the contract 
either by the seller with the consent of 
the buyer or by the buyer with the con- 
sent of the seller. Under Section 26, the 
goods remain at the seller’s risk until 
the property passes to the buyer. It js 
apparent from the foregoing provision 
that the law permits the sale of future 
ascertained: or contingent goods. There 
are instances of sale of what are known’ 
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as potential future goods as for instance, 


gale of a crop to be raised on the seller’s 


land, or the sale of the wool to be deve- 
loped on the body of the seller’s sheep 
or the milk yielded by the seller’s cow. 
In all these cases. the seller owns the 
particular agent which produces the 
future article to be sold. But in the 
present case, it is a case of future con- 
tingent goods, for the simple reason that 
the pigs are not owned by the munici- 
pality. The sale of dung depends upon 
the contingency that pigs move about 
within the municipal area, that the dung 
is not washed away by heavy rains into 
the street drains and that it is left un- 
claimed without the owners collecting the 
same and so on. Under Section 38 of the 
A. P. Municipalities Act. referred to supra 
the dung which is part of the rubbish de- 
posited on the streets belongs to the muni- 
cipality only when it collects the same 
Upon such collection. the rubbish or the 
dung becomes ascertained goods, where- 
after as owner of such existing goods, it 
will be open to the municipality to sell 
the same to the highest bidder at an 
auction sale. For the purpose of collect- 
ing the dung, the municipality has to 
engage labourers or enter into a contract 
of labour to remove the same with a 
view to clear the public streets. There 
are therefore two stages before the Muni- 
cipality can sell the dung. The first 
stage is to collect the dung, if any, left 
on the roads and secondly. to dispose of 
the same after such collection. The 
municipality becomes the owner of the 
dung only after collection and not before- 
hand. Instead of going through the two 
stages indicated above, the municipality 
straightway sold the dung which is re- 
ally in the nature of future contingent 
.goods, thereby leaving it to the purchaser 
to gather the same from the streets, ob- 
viously with a view to save the cost of 
removing the dung from the roads. 
Though the contract which was entered 
into by the municipality speaks about the 
sale of the right to collect the dung. it 
has to be regarded only as a sale of the 
future goods, namely. the dung after the 
municipality becomes the owner thereof. 
As I have already pointed out, the pigs 


do not belong to the municipality. 
They are owned by nomadic tribes 
like the yerukalas and Yenadis who 
eke out their livelihood by rearing 
pigs and collecting the dung. It is 
also common knowledge that the pig 


owners follow the pigs and collect the 
dung in baskets as and when the dung is 
deposited in the streets. The municipali- 
ty becomes the owner of the material 
only after the municipality collects the 
same either through its scavenging staff or 
through the agency of a contract employ- 
ed for the said purpose. In the present 
ease, the dung was removed away by the 
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owners thereof and hence there was no 
question of the municipality becoming the 
owner of the dung. The future contin- 
gent goods never came into existence and 
did not become ascertained goods in a 
deliverable state. The contract there- 
fore became impossible of performance as 
the goods never came into existence. The 
contract between the parties rested upon 
the fundamental condition that the dung 
becomes available to the purchaser and 
when the said event did not happen due 
to no fault of either party to the bargain, 
there is a clear case of frustration of 
the contract. As pointed out by the 
Supreme Court in Satyabrata Ghosh v. 
7 aaa Bangur & Co.. (AIR 1954 SC 


“the word ‘impossible’ has not been 
used in the sense of physical or literal 
impossibility. The performance of an 
act may not be literally impossible but 
it may be impracticable and useless from 
the point of view of the object and pur- 
pose which the parties had in view: and 
if an untoward event or change of cir- 
cumstances totally upsets the very foun- 
dation upon which the parties rested their 
bargain it can very well be said that the 
promisor finds it impossible to do the act 
which he promised to do”. 

5. The learned counsel for the 
municipality placed reliance upon another 
principle which is also fairly established 
namely. that a contract is not discharged 
by frustration merely because the pro- 
missor suffers loss or meets with diff- 
culties in the execution of such a con- 
tract. But having regard to the finding 
in the present case that the defendant 
was completely prevented from recover- 
ing the dung, J do not agree that this 
principle is attracted in this case. 

6. The provision in the contract 
providing for payment of penalty is illegal 
and the said amount is not recoverable. 

T. For all the above reasons, I 
hold that the contract is one for the sale 
of future goods, that they never came 
into existence., that no property in the 
goods passed to the buyer and that the 
seller is therefore not entitled to re- 
cover the sale price from-the buyer. This 
is even a case where the buyer is entitl- 
ed to refund of the advance paid by him. 
But as there was no such claim. the ques- 
tion does not arise. The appeal is there- 
fore dismissed with costs. 

Avveal dismissed. 
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OBUL REDDI AND VENKATESWARA- 

RAO, JJ. 


. M/s. Rai and Sons (P.) Ltd. Appel- 
lants v. M/s. Poysha Industries Co. Ltd., 
Respondents.. 


A. A, O. Nos. 195 and 320 of- 1970, 
D/~ 4-2-1971. against order of Chief J 
City Civil Court, Hyderabad, D/- 16-4- 
1970. 

(A) Arbitration Act (1940), S. 34 — 
Power to stay legal proceedings — Stay 
when not to be granted. (X-Ref:— Sec- 
tion 20). 


Where the purchaser admitted its 
liability throughout and only asked for 
postponement of encashment of the che- 
ques by the seller, the seller will be justi- 
fied in resorting to a Court for recovery. 
of the.amounts due. From the mere fact 
that the purchaser later moved the High 
Court under Section 20 it cannot be said 
that a dispute was in existence as to en- 
title the purchaser to ask for stay of suit 
under Section 34. AIR 1953 SC 182 and 
AIR 1955 SC 53 and, (1915) 2 KB 35, 
Relied on. (Paras 15, 16. 17) 


(B) Arbitration Act (1940), S. 39 — 


Appeals — -Exercise of discretion under 
Section 34 — Interference. (X-Ref 
Section 34). : (Para 18) 


Where it is not shown that the dis- 
cretion under Section 34 was exercised 


rightly. the appellate Court can inter- 


fere with the exercise of that discretion. 
(Para 18) 
It’ is’ true that an appellate court 
Ba ve slow in interfering with the 
discretion exercised by the lower court 
but that discretion should be exercised 
on sound legal principles and judicially. 
(Paras 18) 
Cases Referred: Chronological Paras 
AIR 1969 NSC 160 = Civil Appeal 
No. 2321 of 1968, D/- 19-8-1989, 
Pratap Singh v. Preetam Singh’ 19 
ATR 1955 SC 53 = 1955 SCR 862, 
Anderson Wright Ltd. v. Moran ' 


-~ and Co. 

AIR 1953 SC 182 = 1953 SCR 572, 
Gaya Electric Supply Co. v. State 
of Bibar `’ 8 

1915-2 KB 35 = 84 LJKB 1268, 
London and North Western Rail- 
ways v. Jones 47 

1899 AC 79 = 68 LJQB 162, Lon- 
don and North Western and Great 
LeS aa Joint Ry. Cos. v. Bil- 


lingt 
1899 AC 133 = 68 LJQB 326, Midl- 
and Railway Co. v. Loseby 17 
1898-2 QB 7 = 67 LJQB 681, Lon- 
don and North Western Rly. Co. 
v. Donellan 17 
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Madhukar Rao Ganu. for the Appel- 
lants in A. A. O. No. 195 of 1870, and 
Respondents in A. A. O. No. 320 of 1970; 
K. Venkatachar and V. V. L. Narasimħarao, 
for Respondents in A. A. O. Nos. 195 and 
320 of 1970. 


OBUL REDDI, J.:— In these two 
Civil Miscellaneous Appeals, one pre- 
ferred by the plaintiff in O. S. No. 57/69 
and the other by the defendant in O. S. 
No. 57/69, the scope of Section 34 of the 
Arbitration Act is involved. 


2. According to the plaintiff, it is 
a case where the defendant is seeking to 
raise a dispute de hors the terms of the 
contract between the parties; and accord- 
ing to the defendant, the agreement pro- 
vides for any sort of dispute between 
the parties being submitted to arbitra- 
tion by the body specified in the contract. 

3. The defendant made an appli- 
cation under Section 34 of the Arbitra- 
tion Act in the court of the Chief Judge, 
City Civil Court, Hyderabad, praying 
that the suit filed by the plaintiff may 
be stayed pending disposal of the appli- 
cation made by the defendant in the 
High Court of Delhi for reference of the 
dispute under Section 20 of the Act. 
After laying the action in the lower 
court, the plaintiff also made an appli- 
cation under Order 39. Rule 5, Civil Pro- 
cedure Code, for attachment before judg- 
ment and alternatively under Order 39, 
Rules 1 and 2, Civil Procedure Code, 
for an injunction restraining the defen- 
dant from alienating its properties pend- 
ing disposal of the suit. The learned 
Chief Judge. on the, application made by 
the plaintiff, granted an interim injunc- 
tion and directed notice to the defendant. 
On the application filed by the defen- 
dant under Section 34, the learned Chief 
Judge felt that the agreement is suffi-’ 
ciently comprehensive enough to refer 
the dispute that has arisen between the 
parties to arbitration and, therefore, 
ordered stay of the suit brought by the 
plaintiff, 


4. - Mr. Venkdacbet the learned 
coünsel for the plaintiff, contended that 
there was absolutely no dispute at all 
between the parties. under any of the 
terms of the agreement, the defendant 
having accepted the liability in every one 
of its letters; that it is only after the 
plaintiff issued a registered. notice that 
it would be. constrained to lay an action 
in a. Civil Court, that the detengant 
without notice to the plaintiff, filed an 
application under Section 20 of the Act 
before the Delhi High Court in ‘order to ` 
defeat and delay the. interests of justice; 
and that ‘there is absolutely nothing to 
bear out from the correspondence be- 
tween the parties that the defendant had 
raised any kind of dispute,or any kind 
of dispute had arisen under the terms 
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of the contract before the plaintiff filed 
the suit in the court below. Mr. Madhu- 
kar Rao Ganu appearing for the defen- 
dant, contended that the terms of 
the contract are clear enough to 
entitle any one of the parties. if any 
dispute arises. to seek reference to arbi- 
tration; that by reason of the dispute 
relating to the supply of goods which did 
not conform to the specifications and also 
the dispute relating to the payment of 
interest, the defendant sought reference 
to arbitration; and that there are ab- 
solutely no grounds to interfere with the 
order of the learned Chief Judge who 
had thoroughly examined the material 
placed before him by -both sides and given 
his findings thereon. It was next con- 
tended by Mr. Ganu that the scope of 
Sec. 34,. Arbitration Act. is of wide am- 
plitude so as to entitle the court to stay 
not only the trial of the suit but also 
other proceedings initiated by the plaintiff 
in- that suit .and that the order of the 
lower court, to the extent that it refused 
to stay the further proceedings in I. A. 
No, 984 of 1969 filed by the plaintiff.for 
an injunction cannot therefore be sus- 

5. To appreciate the questions 
raised by the learned counsel appearing 
for both sides, it is necessary to state the 
relevant acts. The plaintiff is a limited 
company with its Head Office at Bom- 
bay engaged in the manufacture of tins 
and cans. It entered into several con- 
tracts with the defendant, a private limit- 
ed company, which has its Head Office 
at New Delhi and its factory at Hydera- 
bad, to supply tincans from its factories 
at Bombay. Cochin and Ghasiabad, to 
the defendant’s factory at Hyderabad. 
The terms and conditions of sale and 
supply are all incorporated in the vari- 
ous contracts’ entered into between the 
parties from time to time since 1965. All 
the orders placed by the purchaser. viz., 
the defendant were accepted by the plain- 
tiff and it supplied cans and containers 
by delivering the goods to the defendant 
at Hyderabad. The- defendant purchased 
the cans and containers as per the orders 
placed by it from time to time till August, 
1968. The plaintiff claimed a total sum 
of Rs. 1,96.174-09 ps. as the emount due 
from the defendant on account of its 
failure and negligence to pay that amount 
under the various contracts in spite of 
numerous demands made by it from time 
to time. 


“The defendant, it is alleged. aad 
every statement of account dispatched by 
the plaintiff and also issued cheques wi 
a request that they should be- presented 
for encashment as per the time schedule 
given by it. The plaintiff. at the request 
of the defendant, also extended time for 
payment by cheques; and ultimately 
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when the defendant was making further 
requests to postpone the presentation of 
the. cheques for encashment. the plaintiff 
gave a notice to the defendant that if it 
made any further request for postpone- 
ment of presentation of the cheques. the 
plaintiff would have no alternative but 
to recover the amount due to it by lay- 
ing an action in a court of law. It is 
the case of the plaintiff that even the 
registered notice issued by it to the de- 
fendant demanding the amount due from 
the’ defendant had no effect and that it 
had. not even cared to give any reply 
and that apprehending that the plaintiff 
may seek relief in a court of law and 
to thwart any legal proceedings that it 
may take, the defendant has moved the 
Delhi High Court without even notice to 
the plaintiff, for reference of a dispute 
which did not exist under the terms of 
the contract. 


It is also the case of the plaintiff that 
as it apprehended that the defendant was 
likely to alienate its properties, in order 
to safeguard its own interest,.it had to 
file the application praying for attach- 
ment before judgment or in the alterna- 
tive. for an injunction restraining the 
defendant from alienating its properties. 


6. .The defendants case is that it 
is true that the plaintiff was supplying 
tins and containers as stipulated in the 
various contracts from 1965 onwards but 
the goods supplied did not conform to 
the specifications agreed upon by the par- 
ties and, therefore a dispute had arisen, 
which in the nature of it. was a matter 
for reference to arbitration under the 
terms of the agreement. In the appli- 
cation filled by the defendant, it is also 
stated that there was a further dispute 
relating to the interest payable by the 
defendant to the plaintiff and. therefore. 
it was strictly a case within the scope 
of Section 34 of the Arbitration Act and 


.as such the court below was justified in 


directing the stay of further proceedings 
in the suit pending the dispute being re- 
ferred to arbitration by one or the other 
of the parties to the contract. The in- 
terlocutory application filed by the plain- 
tiff was resisted on the ground that Sec- 
rat 34 applies to collateral proceedings 


7. Therefore, the only point which 
the court, while exercising its jurisdic- 
tion under Section 34, has to consider 
is whether the claim brought in ‘the suit 
in respect of which the application has 
been made. comes within the submission 
to arbitration. 


8. The legal proceeding which is 
sought to-be stayed must be in respect 
of a matter which the parties have agreed 
to refer and which comes within the am- 
bit of the erbitration agreement. Where, 
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however, a suit is commenced as to'a 
matter which lies outside the submission, 
the court is bound to refuse a stay (see 
Gaya Electric Supply Ço. v. State of Bihar, 
AIR 1953 SC 182). It is well settled that 
the court cannot go into the validity of 
the claim in the proceedings under S. 34. 


9. The conditions which should be 
fulfilled before an order of stay under 
Section 34 could be made are stated by 


Mukherjee, J. (as he then was) in Ander- 


son Wright Ltd. v. Moran and Co. AIR 
1955 SC 53 at p. 55 and they are; (1) 
the proceeding must have been com- 
menced by a party to an arbitration 
agreement against any other party to the 
agreement (2) the legal proceeding 
which is sought to be stayed must be in 
respect of a matter agreed to be referred; 
`- (3) The applicant for stay must be a 
party to the legal proceeding and he must 
have taken no step in the proceeding 
after appearance. It is also necessary 
that he should satisfy the court not only 
that he is but also was at the commence- 
ment of the proceedings ready and will- 
ing to do everything necessary for the 
proper conduct of the arbitration; and 
(4) the’ court must be satisfied that there 
is no sufficient reason why the matter 
should not be referred to an arbitration 
in accordance with-the arbitration agree- 
ment. 


10. Conditions 1 and 2 and the 
first part of condition No. 3 it is not in 
dispute, are satisfied in this case. So far 
as the second part of condition No. 3 is 
concerned, while the learned counsel for 
the defendant contends that the defen- 
dant was ready and willing to do every- 
thing necessary for the proper conduct 
of the arbitration, the learned counsel 
for the plaintiff disputes this assertion 
and contends that there is nothing on re- 
cord to suggest that, before proceedings 
were started in the lower court, the de- 
fendant was ready and willing to. do 
everything necessary for the proper con- 
duct of the arbitration.” The other re- 
quirement, which is now to be examined 
{s whether there is sufficient cause for 
not referring the matter to arbitration 
in accordance with the agreement. 


11. To arrive at a decision whe- 
ther there is sufficient reason for not 
referring the dispute to arbitration, it 
is necessary to refer to the correspond- 
ence between the parties. The corres- 
pondence will also reveal whether, in 
fact, the defendant was ready and - 
ing to do everything necessary for the 
proper conduct of the arbitration, The 
first of the letters addressed by the de- 
fendant to the plaintiff is on 30th July, 
1968. In this letter, the defendant thanks 
the plaintiff for the telegraphic call with 
Tegard to the two cheques. one for 
Rs. 40,000 and another for Rs, 41,152-55 ps. 
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issued earlier by the defendant. The 
defendant, by this letter. requested the 
plaintiff to present one of the cheques 
on 7th August and the second on 15th 
August. The reasons for such a request 
are also stated in this letter. The plain- 
tiff, by its letter dated 5th August, 1968, 
acknowledged the receipt of the letter 
of the 30th July. 1968 requesting the 
plaintiff to withhold the encashment of 
the two cheques. The relevant portion 
of this letter may be extracted to ascer- 
tain whether, in fact, there was any dis- 
pute between the parties at any stage 
before the plaintiff initiated proceedings 


‘in the lower court; 


“It is surprising that you have been 
constantly asking us to withhold the 
encashment of these cheques even though 
about two months have elapsed in the 
case of Ist cheque and a month in the 
case of the 2nd one. 

The delay in encashment of these che- 
ques has put us into considerable in- 
convenience which, in our opinion will 
not be conducive to the good business 
relations, 


We. however, regret that while supplies 
were made by us in accordance with the 
schedule, thus fulfilling our part of the 
agreement there has been a total failure 
on your part in effecting payments on 
the basis of schedule given by you. 

We hope at least here onwards no such 
delays: would occur in the payment to 
enable us to supply the balance cans still 
pending against the contracts. 

Meantime, we are instructing our ac- 

counts department to forward’ you our de- 
bit notes for the interest charges covering 
the period of default”. 
In this letter. the plaintiff also asked the 
defendant to confirm the contents of the 
letter, so that the encashment of the che- 
ques could be withheld as desired by 
the defendant. 


12. In reply to that letter, the 
defendant, by its letter dated 6th August 
1968, while acknowledging the letter of 
the plaintiff, confirmed the debit note for 
the interest charged for the extended 
period and requested the plaintiffs co- 
operation for purposes of postponing the 
encashment of the cheques. The plain- 
tiff wrote the next letter on 9-8-1968. 
In this. the plaintiff referred to the de- 
fendant’s previous letter written to it 
and brought to the notice of the defen- 
dant that the method of frequently mak- 
ing requests to postpone the encashment 
of the cheques was causing considerable 
financial inconvenience to it and made it 
clear that they would be depositing the 
first cheque immediately for encashment. 
On 17th August, 1968, the defendant 
wrote to the plaintiff, by way of abun- 
dant caution, requesting it “to kindly 
intimate two days before presenting the 
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cheques on the date specified above”. The 
defendant enclosed four cheques to that 
letter and it is for that reason that re- 
quest was: made to give it an advance 
notice before presenting the cheques for 
encashmént.’ On 10-10-1968, the defen- 
dant wrote another letter admitting the 
liability and it may be necessary to quote 
the entire letter: 
« “With reference to the discussion be- 
tween our Managing Director and Mr. 
Jaitly as a consequence to which the 
enclosed statement of account with. you 
‘was handed over by Mr. Kapuria. 
We confirm that the said statement 
of account is correct and already contains 
details of supplies as required by you. 
The uncovered amounts i.e, other than 
Roa with Bank relate to supplies in 
Owing to the unfortunate failure of 
the second mango crop in the south, as 
certified by the competent authority, we 
were unable to fulfil our export commit- 
ment to one of the major importers. 
Under the circumstances and as discussed 
by the undersigned with your Mr. 
Kapuria, request for accommodating us 
for payment of your dues was made. 
Schedule of payment of your out- 
standing was handed over to Mr. Kapuria 
and which is also being enclosed. : 


From the outstandings you are hold~ 
ing cheques to be presented in October 
and November as per our letter dated 
17th August, 1968. It is requested that 
these cheques should not be presented 
on these dates as the amounts have been 
included in the new schedule of payment. 
We are aware of the fact that we are 
imposing on your goodness and we do 
hope that you will accept to our request 
and let us have an early confirmation”. 
This letter will clearly reveal that the 
defendant never raised any disputes re- 
garding the bills issued by the plaintiff 
for the supply of cans.nor is there any- 
thing to suggest that the cans or con- 
fainers supplied by the plaintiff did not 
conform to the requirements specified in 
the agreement. The earlier letter dated 
6th August 1968 would show that there 
was no dispute as to the rate of interest 
charged by the plaintiff. The last letter 
by the defendant is on 18-2-1969 and this 
may also be quoted: 

“Thank you very much for your com- 
mumication ending with your letter dated 
14-2-1969. I have been advised that 
whatever your dues they are to be clear- 


ed by the end of March. We ae all hop- © 
complain . 


ing that you will not heave. to 
any further. 

Meanwhile your courtsey and accommoda- 
tion are genuinely appreciated”, 
Therefore, the aforesaid correspondence 
between the plaintiff and the defendant 
‘would reveal that upto 18th February 
1969, there was not a whisper-of any 
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dispute either with regard to the supplv 
of stocks, which, now according to de- 
fendant, did not conform to the specifi- 
eations, or with regard to the amount 
claimed by the plaintiff for the goods 
supplied ‘or with regard to the rate of 
interest charged for the failure to pay 
the amounts in time. In every one of 
the letters written by the defendant, the 
common feature noticeable is that it ask- 
ed for postponement of the encashment 
of the cheques admitting its Liability 
without raising any dispute whatsoever 
for the goods supplied and expressed its 
genuine appreciation for the accommoda- 
tion and courtesy shown by the plaintiff. 
It is only after the defendant failed to 
pay any amount, notwithstanding its 
letter dated 18-2-1969; that the plaintiff. 
was compelled to issue a registered: notice 
on 28th April 1969. . The opening para- 
graph of this notice reads: 

“We have written to you many times 
on the subject-matter of our outstand~ 
ing bills and not having received any 
satisfactory reply nor settlement. we are 
Conistra ned to send this registered letter 

you”. 
It further reads :— 

“You will appreciate that we cannot 
allow this state of affairs to continue fur- 
ther xx xx As per our books of account, 
the ies outstandings of Rs, 4,02,035-38 
is made up as. under: 

Supplies made from Bom- 


bay Factory Re. 2,46,776-5L 
Supplies made from Gazia- 
bad Factory Rs. 86,437-31 
Supplies made from Cochin 
Factory Rs. 68,821-56 
Total Rs. 4,02,035-38 


xx xx xx xx xx 

Should this become necessary, please 
note that the consequences, costs and ex- 
penses for the necessary legal action will 
be at Roa responsibility and we 
have to demand payment of interest at 
10 per cent on the bills not settled within 
the stipulated time all along according to 
our terms of business with you, the nor- 
mal business usage and practices, 

We do hope that you will not drive 
us to this extreme step in view of our 
business relationship with you and we 
hope that you will kindly see your way 


to commence payments even in instal- 
ments”. i 
13. It would appear that subse- 


quently the defendant cleared some con- 
signments after payment to the bank and 
for the balance due demand was made 
by the plaintiff by means of another 
registered letter dated 20th May 1969. 
No reply has been placed before us by 
the defendant either to the registered 
letter dated 28th April, 1969 or to the 
registered letter dated 20th May 1969 
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threatening to lay action in a Civil Court 
for the recovery of the amounts due, The 
plaintiff pointed out in its last letter 
that it bad waited too long and, there- 
fore, there was no alternative left ex- 
cept to take such steps as are immediate~- 
ly open to it for collecting the outstand- 
ing from the defendant without any fur- 
ther delay. 

14. Mr. Madhukar Rao Ganu tells 
us, that before the defendant filed an ap- 
plication under Section 20 in the Delhi 
High Court, it had written a letter to 
the plaintiff on 19-5-1969 Tiene a dis- 
pute and wane a counter-claim and 
requesting the plaintiff to join the defen- 
dant in the submission of a reference. 
This letter, as pointed out by Mr. Venkata- 
chari, was not sent by registered post. nor 
is there any acknowledgment: of any 
kind from the plaintiff. Mr, Madhukar 
Rao Ganu says that this letter was post- 
ed as an enclosure to another letter No. 
1143 of the same date ie., 19-5-1989. 
Mr. Venkatachari tells us that there is 
nothing in that letter No. 1143, which 
wag received by the plaintiff. to show 
that any letter, as now sought to be 
made out, was enclosed. . Therefore, in 
the absence of any proof that such a 
letter was received by the plaintiff, we 
are unable to say that the defendant 
ever disputed the claim made by the 
plaintiff or preferred a counter-claim, be- 
fore the plaintiff initiated proceedings in 
the lower court. 

15. The relevant terms of the 
agreement, to which our attention has 
been invited, may now be noticed: 

“Clause 17: All claims shall be made 
to the sellors in writing within 6 days 
from the date of deliveries to the pur- 
chasers. The submission of claims within 
that period is a condition precedent to 
their being maintainable and no com- 
plaints of claims whatsoever will be en- 
‘tertained by the sellers if such claims 
are not lodged by the purchasers within 
the period stipulated for, nothing in this 
condition shall prejudice the sellers’ 
rights as to arbitration in respect of 

as provided a pee 

XX xXx XX 
Clause 21 :— a shall not be 
entitled to delay or withhold the pay- 
ments of the price or any part thereof 
on account of any for allowances 
or otherwise but shall pay the full amount 
for the goods and this shall be a condi- 
tion D to any claims being enter- 
we 


Clause 34: — Al dois or inis 
whatsoever arising on or out of, or in 
connection with all contracts or orders 
for the supply of goods by sellers to pur- 
chasers shall be referred to arbitration 
of the Indian Merchant Chamber. Bom- 
bay. The award in such arbitration 
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shall be final and binding on both the 
parties either of whom may make the 
same rule of court”. 


No evidence has been placed before us tc 
show that the defendant had complainec 
within six days from the date of delivery 
of the goods to it that the goods delivered 
did not conform to the specifications 
Any claim that might be made by the 
defendant after the expiry of the perioc 
of six days cannot be said to be a clair 
arising out of the terms of the agree 
ment to attract clause 24. The corres- 
pondence that has been referred to above 
would clearly demonstrate that no claim 
of any sort either under clause 17 01 
under any other clause was made by the 
defendant. But, on the other hand. the 
defendant made an admission of its liabi- 
lity throughout and pleaded for accom- 
modation and even expressed its grati- 
tude for the accommodation given to it 


16. Mr. Madhukar Rao Ganu, how- 
ever, relied upon the fact that the defen- 
dant made an application to the Delhi 
High Court under Section 20 to contend 
that, before the proceedings were initiat- 
ed by the plaintiff, it raised a dispute 
and therefore, it cannot now be said that 
a reference of the dispute to arbitration 
is not called for. On the other hand, it 
ig contended by Mr. Venkatachar that 
there was no dispute at all as to the liabil- 
lity or. to the terms of the agreement 
and that, if there was any such dispute, 
the defendant would have raised it in 
its letters. to the plaintiff and that the 
fact that the defendant admittéd its Habi- 
lity and had never taised any dispute 
would go to show -that it is only to thwart 
the proceedings in the court, which the 
plaintiff had threatened to initiate, that 
the defendant had chosen to move the 
Delhi High Court under S. 20 and not be- 
cause of any dispute warranting reference 
to arbitration. Except now tô contend, 
that, by reason of the defendant having 
filed an application in the Delhi High 
Court a dispute had arisen between ban 
parties. no other material is placed b 
fore us to show that a dispute, which 
necessary for reference 







Court for reference under Section 20 afte 
the advocate of the plaintiff issued 
registered notice that a suit will be lai 


case for staying the trial of the suit. 


17. Rowlatt, J., in London and 
North Western Railways v. Jones, (1915) 
2 KB 35 at p. 38 quoting the decisions 
in London and North Western Railway 


K} 
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Co. v. Donellan, 1898 2 QB 7 and Nid- 
land Railway Co. v. Loseb, 1899 AC 133 
{observed as follows ?) 

“that if there is a difference of any 
kind arising under the section before 
action, that matter must be decided by 
arbitration and the courts have no juris- 
diction to determine that difference. It 
does not, however, follow that- the 
courts cannot be resorted to without 
previous recourse arbitration to en- 
force a claim which is not dispute but 


which the trader merely persists in not. 


paying. This much at any rate is clear 
from the decision in the House of Lords 
in London and North Western and Great 
Western Joint Rly. Cos. v. Billington, 1899 
AC 79 where the company did obtain 


judgment in the courts although there 


had been no arbitration.” 


(See also Russell on ‘Arbitration’. Seven- 
teenth Edition by Anthony Walton. at 
page 73). To the same effect is the view 
‘expressed in Halsbury’s Laws of Eng- 
land, Third Edition, Volume 2, at p. 7: 


“Similarly, there is no dispute within 
the meaning of an agreement to refer 
disputes where there is no controversy 
in being. as when a party admits liability 
and simply fails to pay.” 

This is a simple case, where the corres- 
pondence between the parties referred 
to above bears out that the defendant 
admitted its liability throughout and only 
asked for postponement of the encash- 
ment of the cheques by the plaintiff and 
we are, therefore, of the view that. in 
such a case. the plaintiff will be perfect- 
ly justified in resorting to a court for 
recovery of the amounts due from the 
defendant. It is essential that there must 
be'a dispute with regard to the claim 
made by the plaintiff and when there 
was no dispute at all except to admit 
the liability throughout, we are unable 
to say that from the mere fact that the 
defendant later moved the Delhi High 
Court under Section 20, that a dispute 
was in existence so as to entitle it to ask 
for stay of the proceedings in the suit bv 
invoking the aid of Section 34, we are 
therefore not prepared to hold that it is 
a case for staying the trial of the suit 


18. It is no doubt true that an ap- 
pellate court should be slow in interfer- 
ing with the discretion exercised by the 
lower Court but that discretion should 
be exercised on sound legal principles 
and judicially. We are unable to say, 
from the material placed before us, that 
the discretion has been rightly exercised 
by the lower court in favour of the de- 
fendant. Our finding that no dispute as 
such existed between the parties before 
the plaintiff laid action in the lower 
court is sufficient to demonstrate that 
the defendant moved the Delhi High 
Court only to forestall the plaintiff and 
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put off payment of the amounts which 
were admitted by it in its several letters. 


19. So far as the other appeal 
(C. M. A. 195/70) preferred by the de- 
fendant is concerned, that appeal must 
also fail for the reason that it ig not a 
fit case for granting stay under S. 34. 
Even otherwise, the Supreme Court has 
ruled in Civil Appeal No. 2321 of 1968, 
D/- 19-8-1969 (reported in ATR 1969 NSC 
160), that the jurisdiction of the court 
to pass appropriate orders for protecting 
the subject-matter of the suit is not ex- 
cluded. That was a case where an ap- 
plication for appointment of a receiver 
was made notwithstanding the stay of 
the trial of the suit by the court under 
Section 34 of the Arbitration Act. The 
Supreme Court held that the Civil Court 
was competent to appoint a Receiver for 
the properties until the question about 
the furisdiction of the Delhi Court under 
Section 31 (4) to entertain application 
arising out of the order of reference is 
finally determined. 

20. We, therefore, find no merit 
in the appeal preferred by the defendant. 

21. In the result, the order of the 
Chief Judge, City Civil Court, Hyderabad, 
to the extent it relates to the stay of the 
suit under Section 34, is set aside and 
C. M. A, No, 320 of 1970 allowed with 
costs. The appeal preferred by the de- 
fendant C. M. A. No, 195 of 1970 is 
dismissed. : Nọ costs. 

22. This order will not preclude 
the defendant from raising such pleas in 
defence as may be available to it and 
substantiate the same by placing neces- 
sary evidence. 

Order accordingly. 
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B. Jangi Reddy, Appellant v. State 
of Andhra Pradesh and others, Respon-~ 
dents. 

Writ Appeal No. 40 of 1972, DA- 
15-2-1972, against the order of High Court 
in W. P. No 127 of 1972, D/- 24-1-1972. 

(A) Andhra Pradesh Panchayat Sami- 
this and Zilla Parishads Act (35 of 1959), 
Section 33 (12) — Expression “total num- 
ber of members of the Panchayat Samithi” 
occurring in Section 33 (12) means and 
refers to the totality of the membership 
as contemplated by Section 4 of the Act 
and not to the effective members. (Case 

w discussed.) W. P. No. 127 of 1972, 
De 24-1-1972 (Andh Pra), Reversed. (X- 
Ref :— S. 4). (Paras 8, 17) 

The word ‘total’ which precedes the 
expression “number of members of the 
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Panchayat Samithi” gives a clue to the 
meaning of that expression and it refers 
to the totality of the members of the 
Panchayat Samithi and not merely those 
who were on the rolls of the samithi 


(Para 6) ` 


Thus where in a meeting convened 
to consider ‘no confidence’ motion against 
the President of a Panchayat Samithi 
consisting of 45 members only 26 mem- 
bers voted in favour of the motion; it 
was held that the motion was not sup- 
ported by three-fifths majority of the 
total number of members of the Pancha- 
yat samithi as required by S. 33 (12) 
though by the date of the meeting 4 mem- 
bers had become disqualified thereby re- 
ducing the effective strength of the mem- 
bers of the panchayat samithi from 45 
to 41. Hence the ‘no-confidence’ motion 
was not carried by the requisite majo- 
rity. (Para 18) 


(B) Constitution of India, Art. 226 — 
Election dispute — Hlegal removal of 
President of a panchayat samithi by ‘no- 
confidence’ motion — High Court can 
interfere, 


In the case of election disputes a re- 
medy is provided by way of an election 
petition, but so far as removal of a presi- 
dent by no-confidence motion is concern- 
ed, the statute or the rules do not seem 
to provide any further remedy. In the 
circumstances, the only remedy. open to 
the aggrieved president is under’ Art. 226 
of the Constitution and therefore in ap~ 
propriate cases where it is established 
that the statutory requirements with re- 
gard to the of no-confidence 
motions against presidents have not been 
satisfied, relief can be granted by issuing 
an appropriate writ under Art, 226. 

(Para 18) 
Cases Referred: Chronological Paras 
AIR 1966 Bom 149 = 67 Bom LR 

708, Vishwas Rao v. Vallabhdas 2,14 

(1963) 2 Andh WR 129, Medide 
Ramieh- v. District Collector, 


Khammam vi 
(1963) W. P. No. 1111 of 1962, D/~ 

5-2-1963 (Andh Pra), Medide 

Ramiah v. The Dist. Collector of. 


> 


Khammam 2,11 
(1962) W. P. 691 of 1961, D/- 17-1- 
1962 (Andh Pra), Narayana 


n v. The State of Andhra Pra- 


aer W. P. No. 633 of 1960, D/- 
12-7-1961 (Andh Pra), Sesha~ 
The Deputy Cohen 


h 
‘ATR 1951 Cal 420 = 55 Cal WN 326, 
Shyamapada v. Abani Mohan 


P. Babulu Reddy, K. Sarala Devi and 
M. Eeue Rao, for Appellant; 3rd 
Govt. Pleader (for Nos, 1 and 2) and B, P. 
Jivan Reddy (for Nos. 3 to 5), for Res- 
pondents, 
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Jangi Reddy v. State (Ramachandra Rao J.) 


A. I. H 

RAMACHANDRA RAO, J. :— In this 
Writ appeal against the judgment of our 
learned brother Krishna Rao, J., in W. P. 
No. 127/72 a short question arises as to 
the interpretation of the expression "total 
number of members of the Panchayat 
Samithi” occurring in Section 33 (12) of 
the Andhra Pradesh Panchayat Samithis 
and Zilla Parishads Act, 1959, hereinaften 
referred to as the Act. 


2. The appellants who filed tha 
said Writ petition is the President of the 
Panchayat Samithi, Nagarkurnool, Maha- 
boobnagar District, which had a strength 
of 45 members. A notice of no-confi-< 
dence motion was issued on 7-12-1971 by, 
27 members and at the meeting held on 
31-12-1971. 26 members supported the 
no-confidence motion and it was declared 
carried by the Revenue Divisional Officer, 
By 31-12-1971 when the no-confidence 
motion was considered, four members 
had become disqualified or had ceased. to 
be Sarpanchas on account of no-confid-. 
ence motions being passed against them, 
thereby reducing the effective strength 
of the members of the Panchayat Samithi 
from 45 to 41. The Revenue Divisional 
Officer declared the motion carried as 
three-fifths of the majority of the effec- 
tive strength voted in favour of the no- 
confidence motion. He overruled . the 
objection of the appellant-petitioner thaf 
a three fifths majority of the total 
strength of the Samithi was necessary. 
The appellant.then filed the writ petition 
out of which this appeal arises for the 
issue of a writ of mandamus directing 
the Government to forbear from imple- 
menting the said Resolution dated 31-12- 
1971 of the Samithi and for declaring the 
same as null and void. 


The writ petition was dismissed by 
our learned brother Krishna Rao, J., 
holding that under Section 33 (12) of the 
Act, it was sufficient if the motion of no- 
confidence was passed by not less than 
three-fifths of the effective members of 
the Panchayat Samithi and that the ex- 
pression “total number of members of 
the Panchayat Samithi” should be cons 
strued as referable to the effective mem- 
bers and not the entire strength of the 
Samithi. The learned Judge thought that 
the question is covered by the decision 
of the two Division Benches of this Court 
in Medide Ramiah v. District Collector 
Khammam, (1963) 2 Andh WR 129 and 
T. Seshadri v. The Deputy Collector, 
Khammameth, W. P. No, 633/1960, D/- 
12-7-1961 (Andh Pra). The first of the 
aforesaid cases confirmed the decision of 
Basi Reddi, J., in Medide Ramaiah = 
District Collector, Khammam, (W. 
No, 111/62, dated 5-2-1963 (Andh Ta 
Before the learned Judge, the petitioner 
relied upon another decision of Basi 
Reddy, J.. as he then was in K, Narayana 
Rao v. The State of Andhra Pradesh, 


t 
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(W. P. 691061, dt. 17-1-1962 (Andh Pra) ) 
and a decision of the Bombay High Court 
reported in Vishwas Rao v. Vallabhadas, 
(AIR 1966 Bam 149). But the learned 
Judge felt bound by the two decisions 
of the Division Benches referred to supra, 
and in that view, rejected the contention 
of the petitioner-appellant and dismissed 
the writ petition. Hence the appeal, 

3. The question for consideration 
fs, what is the meaning of the expression 
“Total number of members of the Pan- 
chayat Samithi’”, . 

4. Section 33 (12) reads as follows: 

“If the motion is carried with the 
support of not less than three-fifths of the 
- total number of members of the Pancha- 
yat Samithi, the Government by 
notification, remove the President or the 
Vice-President, as the case may be, and 
the resulting vacancy in the office of the 
President or Vice-President shall be fil- 
led in the manner specified in S, 7 within 
the prescribed time.” 

5. Sri P, Babulu Reddy, the learn- 
ed counsel for the appellant contends 
that the expression “total number of 
members of the Panchayat Samithi” oc- 
curring in this sub-section means . the 
entire members of the Samithi and not 
merely the members who were actually 


on the rolls of the Samithi on the date - 


of the meeting at which the no-confidence 
motion was considered. But Sri B. P. 
Jivan Reddy, the learned counsel for the 
respondents submits that the said ex- 
pression refers only to the actual mem~ 
bers who were available for participa~ 
tion at the meeting. 


6. In order to determine the gues- 
tion, it is necessary to notice the langu- 
age employed in the section itself. The 
section refers to the total number of 
members of the Panchayat Samithi and 
not the members of the Panchayat 
SamithL The word “total” which prece- 
des the expression “number of members 
of the Panchayat Samithi” is significant 
If really it was intended that only the 
effective members of the panchayat should 
be taken into consideration for the pur- 
pose of determining the quorum or the 
three-fifths majority. appropriate words in 
that regard would have been employed. 
The word, “total” gives a clue to the 
meaning of that expression and it refers 
to the totality of the members of the 
Panchayat Samithi and not merely those 
who were on the rolls of the Samithi. 
Similar expression occurs in sub-sections 
(2) and (4) of Section 33 of the Act, 


7. Sri B, P. Jeevan Reddy, con- 
fends that the number of members of 
the Panchayat Samithi is likely to vary 
by some of the Sarpanches going out of 
office or some of them being newly 
elected on additional Gram Panchayats 
coming into existence within the Block 
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and therefore the sald expression refers 
to the effective members of the Pancha« 
yat Samithii No doubt there may be 
fluctuations or variations in the total 
strength of the Panchayat Samithi, but 
we do not think that such a variation in 
the ‘strength of the Panchayat Samithi: 
would affect the meaning to be given to 
the expression, “the. total number of 
members of the Panchayat Samithi’, 
Even the effective members of the Samithi 
may also be subject to variations and 
fluctuations. The possibility of variations 
or fluctuations in the membership can~ 
not lend much assistance in arriving af 
the meaning of the said expression. 






ed in accordance with clause (v) of S, 4. 
It is to this total number of members of 
which the Samithi is composed that the 
expression 
the Panchayat Samithi” refers to in Sec- 
tion 22, sub-sections (2). (4) and (12) of 
the Act and not to the effective mem~ 
bers, Otherwise we will be failing in 
giving a meaning to the word ‘total’ oc 
curring in the said expression. Further 
the provisions of Section 33 provides for 
removal of a Sarpanch by moving a no- 
confidence motion and there should not 
be any ambiguity or vagueness with re- 
gard to the quorum required for pass- 
ing of a no-confidence motion. Jf varia~« 
tions in the strength of the Panchayat 
Samfthi are to be taken into considera- 
tion for fixing the 3/5ths majority, it will 
result in confusion and will defeat the 
very purpose of the said provision. By, 
construing the expression as referable to 
the totality of the membership of the 
Samithi, we will be giving a definite con- 
tent to that expression and thereby Te- 


moving any scope for ambiguity or vague- 


ness. We are therefore of the opinion 
that on a plain reading of the expres- 
sion and the language of the sub-sections 
in which the said expression occurs, that 
the “total number of members of the 
Panchayat Samithi” refers to the totality 
of the membership as contemplated by 
Section 4 of the Act. 


In (W. P. No, 691/61, dt. 17-I- 
te (Andh Pra) ), Basi Reddy, J., as he 
then was, construed the expression as 
meaning the total strength of the Samithi 
and not the actual number available af 
a given point of time by reason of a 
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‘vacancy arising by resignation, removal 
or death. 


10. In (1963-2 Andh WR 129) the 
meaning of the expression, “the total num- 
ber of panchas” occurring in sub-section 
2) of the Section 28 of the Andhra Pra- 

esh (Telangana Area) Gram Panchayats 

Act, fell to be considered. Basi Reddy, J., 
was inclined to accept the contention 
that the said expression means the total 
sanctioned strength of the panchayat and 
mot the effective number at a given time, 
but the learned Judge felt that a different 
view was taken by a Division Bench of 
this Court consisting of Chandra Reddy 
C. J., and Jaganmohan Reddy. J. as he 
then was in (W. P. No. 633/1980 dated 
12-7-1961 Andh Pra) and that the sgaid 
decision was binding on him. In that 
view the learned Judge rejected the con- 
tention urged for the petitioner therein, 
that “the total number of Panchas” re- 
fers to the total sanctioned strength and 
not to the effective number, and accord- 
ingly dismissed the writ petition. 


But on a perusal of the Judgment in 
(W. P. No. 633/60 dated 12-7-1961, (Andh 
Pra)). we find that the question as to 
what constitutes ‘the total number of 
panchas’ was not considered or decided 
therein. The said decision arose under a 
different enactment viz. the Andhra 
Pradesh (Telangana Area) Gram Pancha- 
yats Act, and the expression construed 
there was the “the total number of pan- 
chas”. In the said case, there were eight 
Panchas of whom one, the 4th respond- 
ent. therein, had ‘resigned and the no- 
confidence motion owas passed by six 
members including the 4th respondent. 
The requisite majority required for pas- 
sing of the non-confidence motion was 
two-thirds of the majority of the panchas. 
It was contended that as the total number 
of panchas was eight, two-thirds would 
be six, and excluding the 4th respondent 
who had resigned. only five members 
must be deemed to have voted in favour 
of the no-confidence motion and therefore 
there was no requisite majority. But 
this contention 
learned Judges holding that if the 4th 
respondent was to be excluded, there 
would be only seven members, and two- 
_ thirds of seven. would be five and five 
members having voted in favour of its 
motion, there was the requisite two-thirds 
majority. Here it has to be noticed that 
fhe learned Judges did not decide ex- 
pressly or by implication as to what con- 
stitutes “the -total number of panchas” 
on the relevant date. Therefore this deci- 
sion does not support the contention of 
the respondents, 


11. The decision in (1963 (2) Andh 
WR 129) which conien the decision of 
Basi Reddy. J., (W. P. No. 1111/62 
dated 5-2-1963 Anih Pra) ) does not also 
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was negatived by the- 
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render assistance to the argument of the 
learned counsel for the respondents. In 
that case, the total number of members 
of the panchayat was eight. One of them 
had resigned and'a no-confidence motion 
was passed by five panchas. It was con- 
tended that two-thirds majority should 
be computed with reference to the total 
number of members of the panchayat 


and not with reference to the ef- 
-fective members of the panchayat. 
The learned Judges held that even 
assuming that the total strength 


would be taken as the sanctioned strength 
of eight members, still two-thirds of 8, 
would be 5.1/3, but no authority was 
shown in support of the contention that 
this 1/3 should be rounded of into one, 
and that the motion carried by five 
panchas had the requisite majority of 
two-thirds, The question as to what con- 
stitute “the total number of panchas” was 
not considered or decided. The afore- 
said two Division Bench decisions of this , 
Court cannot be treated ag having laid 
down that “the total number of mem- 
bers” should be construed as referable 
to the effective members and not the 
total sanctioned strength of the Panchayat 
Samithi, 

12. In Shyamapada v. Abani 
Mohan, (AIR 1951 Cal 420) Bose, J., held 
that the words “whole number of the 
Commissioners” in Section 61 (2) of the 
Bengal Municipal Act, had reference to 
the total number of elected seats in a 
municipality and the fact that a seat was 
declared: vacant by the Government did 
not matter. 

13. The Maharashtra Zilla Pari- 
shads and Panchayat Samithis Act, 1961 - 
contains a similar provision in sub-sec- 
tion (7) of S. 72 which reads as follows: 

“If the motion is carried by a majo- 
rity of the total number of members of 
the Panchayat Samithi (other than as- 
sociate members), the Chairman, or as the 
case may be, the Deputy Chairman of the 
Panchayat Samithi shall cease to hold 
Office forthwith; and the office held 
such Chairman or Deputy Chairman 
be deemed to be vacant”, 

14. Construing the said provisions, 
the learned Judges Kotval, J.. (as he then 
was) and Wagle, J. (in AIR 1966 Bom 
149), held that “the number of members 
actually sitting in the Samithi on a par- 
ticular day is not the criterion so far as 
sub-section (7) of S. 72 is concerned, but 
the only criterion is the totality of the 
possible membership of the Samithi’’. In 
coming to the said conclusion, the learned 
Judges made the following observations: - 

“The provisions for the aoe of 
no-confidence motions against the Chair- 
man and Deputy Chairman of the Zilla 
Parishads and the Sarpanch and Upa 
Sarpanch of the Panchayat Samithi are, 
somewhat unique in a legislation of Local 
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Self-Government, and the Legislature 
thought that the extraordinary right given 
to the members of these bodies to throw 
out the Chairman or the Sarpanch should 
be exercised carefully and only in ex- 
treme cases and so it appears the law 
deliberately imposed more stringent limi- 
tations upon the exercise of that right 
than the limitation imposed for decisions 
on other subjects”. 


15. Their Lordships further ob~ 
served that the said Act envisages some 
members going out of office, and being 
replaced by others. and thus enlarging 
the number of persons who could be pre- 
sent and vote, and that there might be 4 
conceivable case where a large number 
of members might become sitting mem- 
bers of the Panchayat Samithi after the 
notice of no-confidence motion was given, 
and in that event the question would 
arise whether the no-confidence motion 
Was sponsored by one-fourth of the total 
number of members. In that context 
their Lordships made the following ob- 
servations: 


© “Thus on the date on which it was 
given the requisition though valid would 
be rendered invalid before the meeting 
to be called ten days after. Such a state 
of affairs could not have been in the con- 
templation of the legislature and indeed 
that is why the law expressly mentions 
the total number of members of the 
Panchayat Samithi. that is to say the 
totality of the possible members com- 
prising the Samithi, and not the actual 
members for the time being. That total 
membership is always a fixed member- 
ship before each meeting”, 


16. With respect, we agree with 
the observations made by the learned 
Judges, and we think the reasoning con- 
tained in the above observations should 
be applied to the same expression occur- 
ring in this Act, 


17. Further, the Act itself draws 
a clear distinction between an ordinary 
business meeting of the Samithi and a 
meeting convened for consideration of a 
no-confidence motion. While S. 33 (12) 


of the Act requires that the motion of- 


mo-confidence should be carried with the 
support of not less than three-fifths of 
the total number of members of the 
Samithi, no such stringent provision is 
made with respect to the conduct of busi- 
ness at the ordinary meetings of the 
Samithi. Section 17 of the Act lays down, 
that every Panchayat Samithi or a Stand- 
ing Committee thereof shall, in regard to 
the conduct of business at its meeting, 
follow such rules“as may be prescribed”. 
The rules in G. O. Ms, No, 986 Planning 
and Development dated 22-10-1959, for 
the conduct of business at the meeting 
of a panchayat samithi, Zilla Parishads 
or a Standing Committee thereof, have 
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not prescribed any special majority as in 
the case of a meeting convened for con- 
sideration of a no-confidence motion, This 
difference in the two provisions lends 
support to our view. that in the case of 
no-confidence motions, the provisions are 
more stringent and the Legislature intend. 
ed that a motion of no-confidence should 
be passed not by a simple majority, but 
a majority of three-fifths of the total 
number. As the provisions of Section 33 
confer a valuable right on the members 


‘of the Samithi to remove an elected pre- 


sident, these provisions should be con- 
strued so as to effectuate the object and 
purpose of the Act in general, and the 
section in particular. For the reasons 
stated above, we hold that the expres- 
sion “total number of members of the 
Panchayat Samithi” occurring in Sec- 
tion 33 (12) means end refers to the 
totality of the membership of the Sami 

as contemplated by Section 4 of the Act. 


18. Coming to the facts of the pre- 






voted for the motion of no-confidence, 
and therefore the motion was not sup- 
ported by three-fifths majority of the 


have no power to implement the said 
7 ees of the Samithi dated 31-1 
71. 


It is contended by Sri Jeevan 
Reddy, the learned counsel for the res~ 
pondents that inasmuch as the motion of 
no-confidence was supported by a sub~ 
stantial majority of the members of the 
Samithi, this Court should not exercise 
the discretion under Art. 226 of the Con+ 
stitution at the instance of the Appellant, 
the president of the Samithi. But we are 
unable to agree with this submission. I$ 
is not disputed, that this Court has juris« 
diction under Art. 226 of the Constitu- 
tion to issue a writ, but what the learned 
counsel for the respondents contends fs 
that. this Court should not exercise its 
discretion and interfere in view of the 
facts of the present case. Sri Jeevan 
Reddy, has invited our attention to a 
number of decisions where relief was re- 
fused when the no-confidence motion was 
supported by a substantial majority, 
though not by a special majority as res 
quired by the relevant statute. but we 
are unable to agree with this submisston. 
When the statutory requirement is not 
satisfied. the motion of no-confidence can- 
not be said to be carried nor does the 
Government get jurisdiction to remove 
the president on the basis of a motion 
which has not been carried by the re- 
quisite statutory majority. If the con« 
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fention of the respondents is to be ac- 
cepted, a president of a panchayat samithi 
ean be removed even by a simple or bare 
majority and the provisions of Sec- 






In the circumstances, the 
only remedy open to the aggrieved pre- 
dent is under Art. 226 of the Constitu- 
on and therefore in appropriate cases 
where it is established that the statutory 


under Art. 226 of the Constitution. 


20. For the foregoing reasons, the 
writ appeal is allowed and the order dis- 
` g the writ petition is set aside, and 
@ writ of mandamus will issue to the res- 
pondents 1 and 2 to forbear from imple- 
menting the Resolution dated 31-12-1971 
of the Panchayat Samithi of Nagarkur- 
nool. Mahaboobnagar District expressing 
no-confidence against the appellant. The 
appellant will have his costs in this ap- 
peal and in the Writ Petition. Advocate’s 
fee Rs. 100/- each in the Writ- Appeal 

and in the Writ Petition. 
Š >- < Appeal allowed, 
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K. Kishan Rao, Appellant v. The 
Election Commissioner (Dist. Munsif at 
Luxettipet) Adilabad and others, Res- 
pondents. 


Writ Appeal No. 274 of 1971, D} 
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Index Note:— (A) Andhra Pradesh 
Panchayat Samithis and Zilla Parishads 
Act (35 of 1959), S. 69—-The Rules framed 
under Section 69 would come into 
force on their publication and not 
after the expiry of fourteen days 
after they have been laid before both the 
Houses of the State Legislature. (1967) 2 
Andh WR 366, Rel. on; AIR 1958 SC 956 
& AIR 1958 sc ie Dist.; (1969) 2 Andh 
WR 6, Ref. (Paras 3, 14, 15) 
Cases Referred: . “Chronological Paras 


(1969) 2 Andh WR 6, Maram 
Subrahmanyam Stores v. State 
of Andhra Pradesh 

€1967) 2 Andh WR 366 = ILR (1969) 
. Andh Pra 153, Madhava Rao v. 
State of Andhra. Pradesh 3. 4, 15 
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Kishan Rao v. Election Commr. (Vaidya J.J 


ALR 


AIR 1958 SC 578 = 1959 SCR 12, 

Express Newspaper (P) Ltd. v. 

Union of Indig - 9, 11 
AJR 1958 SC 956 = 1959 SCR 995, 

In re Kerala Education Bill, 

1957 3. 4, 11 

B. P. Jeevan Reddy, for ‘Appellant; 

2nd Govt, Pleader (for Nos. 1 and 3), for 
Respondents, ` 


VAIDYA, J.:— In this writ appeal, 
the question "raised is the date on which 
the rules made under Section 69 of the 
Andhra Pradesh Panchayat Samithis and 
Zilla Parishads Act, 1959 become applic- 
able. Under sub-section (2) of this sec- 
tion, all the rules made under S. 69 (1) 
shall as soon as may be after they are 
made, be laid for not less than fourteen 
days before both Houses of the’ State 
Legislature and shall be subject to such 
modifications, whether by way of repeal 
or amendment, as the State Legislature 
may make during the session in which 
they are so laid. The contention of the 
learned counsel for the appellant is that, 
by virtue of the provisiong of sub-s. (2) 
of S. 69, the rules framed under the sec- 
tion do not become applicable immediate- 
ly on their publication but only after a 
period of fourteen days elapses after they 
have been laid before both the Houses of 
the State Legislature. 


2. The aforesaid question arises in 
the. following circumstances. On 18th 
July 1970 the appellant was elected ag the 
President of the Luxettipet Panchayat 
Samithi The 2nd respondent before us 
filed O., P. No. 4 of 1970 on Ist August 
11970 before the District Munsif, Luxetti- ` 
pet. According to the rules then in force, 
election petitions challenging the election 
of a President or a Vice-President under 
the Panchayat Samithis and Zilla Pari- 
ehads Act had to be filed before a Sub- 
ordinate Judge. In the district of Adile- 
bad. there is no Subordinate Judge’s 
Court. The Government -issued G, O. Ms. 
No. 501 dated 2nd ‘September, 1970 am- 
ending the rules in regard to the filing 
of election petitions and provided that in 
a district where there is no Subordinate 
Judge’s Court, the District Munsif will be 
the Election Commissioner. It was fur- 
ther provided that an election petition to 
be presented to a District Munsif in res- 
pect of an election result declared prior 
to 2nd September 1970 shall be presented 
to the District Munsif within fifteen days 
from that date. The 2nd _ respondent 
thereafter filed O. P. No. 5 of 1970 on 
16th September, 1970 before the District 
Munsif, Luxettipet. The Rules as framed 
laid before both the Houses of the State 
Legislature in the month of March 1971. 
The appellant filed W. P. No. 5573 of 1970 
praying for a writ of prohibition. It was 
contended that G. O. Ms. No. 501 had not 
become enforceable on the date on which 
the 2nd respondent filed the election petie 
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tion as, by virtue of the provisiong of sub- 
section (2) of S. 69. the same G., O. would 
come into force only after the rules made 
are laid before both Houses of the State 
Legislature and a period of fourteen days 
‘elapses from such laying down. The Dis- 
trict Munsif, therefore, had no jurisdic- 
tion to entertain the petition, 


3. Our learned brother, M. Krishna 
ao, J., dismissed the writ petition follow- 
a Division Bench decision of this 
Court in Madhava Rao v. State of Andhra 
Pradesh, ( (1967) 2 Andh WR 366) wherein 
very provisions of Section 69 (2) of 
the Act were considered and it was held 
that the rules would come into force on 


their publication. The learned counsel ~ 


for the appellant relied upon the deci- 
sion of the Supreme Court in Re Kerala 
Education Bill, 1957, AIR 1958 SC 956, 
and argued that because of that decision, 
the rules would come into operation after 
the laying down period of fourteen days 
elapses. The learned Judge held that 
there was no conflict between the deci- 
sions of the Division Bench of this Court 
and the decision of the Supreme Court. 


In the result, as stated earlier. the writ. 


petition was dismissed, 
appeal. 

4. In the writ appeal, it was argu- 
ed by- the learned counsel for the ap- 
pellant that the decision of the Supreme 
Court in AIR 1958 SC 956 interprets the 
provisions of clause (37) of the Kerala 
Education Bill of 1957 which is practi- 
cally identical with the provisions of Sec- 
tion 69. sub-section (2). In view of that 
decision, the decision of the Division 
Bench in Madhava Rao’s case, (1967) 2 
Andh WR 366 requires reconsideration. 


5. Clause (37) of the Kerala Edu- 
cation Bill reads:— 


“All rules made under this Act shall 
be laid for not less than fourteen days 
before the Legislative Assembly as soon 
as possible after they are made and shall 
be subject to such modifications as the 
Legislative Assembly may make during 
the sesslon in which they are so laid”. 

6. The Supreme Court observed at 
page 975:— 

“Under Clause 37 the rules have to be 
Taid for not less than 14 days before the 
Legislative Assembly as soon as possible 
-after they are made and are to be sub- 
fect to such modifications as the Legis- 
lative Assembly may make during the 
session in which they are so laid. After 
the rules are laid before the Legislative 
Assembly they may be altered or amend- 
ed and it is then that the rules, as am- 
ended become effective. If no amend- 
ments: are made the rules come into 

tion after the period of 14 days ex- 

es. Even in this latter event the rules 

owe their efficacy to the tacit assent of 
the Legislative Assembly itself’, - 


Hence, this writ 
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T. t is the aforesaid observation 
which is role upon by the appellant in 
support of the argument advanced on his 
b This observation was made in 
the context of the argument raised under 
Art. 14 of the Constitution of India that 
the discretion given to the Government 
amounts to discrimination as no guide~«_ 
lines have been prescribed and there is 
no legislative control over the powers 
vested in the Government. Referring to 
this aspect, the Supreme Court on the 
same page observed: 

“All thet we need say is that apart 
from laying down a nolicy for the guid- 
ance of the Government in the matter of 
the exercise of powers conferred on it - 
under the different provisions of the Bill 
including clause 36, the Kerala Legis~ 
lature has by clause 15 and clause 37 pro- 
vided further safeguards”, 


8. The controversy before the 
Supreme Court did not at all relate to the 
date on which the rules made by the Gov- 
ernment under the Bill would become 
applicable. 


8. Sri Venkateswara Rao appear- 
ing for the Government Pleader brought 
to our notice another decision of the 
Supreme Court in Express Newspapers 
(P) Lid. v. Union of India, AIR 1958 SC 
578 in which a decision by a majority of 
the Wage Board was challenged on the 
ground that there was no provision in the 
Working Journalists (Conditions of Ser- 
vice) and Miscellaneous Provisions Act, 
1955 and the Rules providing for 
same went beyond the Act and 

therefore ultra - vires Section 
20 of the Working Journalists (Con- 
ditions of Service) and Miscellaneous Pro- 
visions Act empowered the Central Gov- 
ernment to make rules to carry out the 
purpose of the Actandto provide for all 
the matters enumerated in sub-section (2) 
of that section. Sub-section (3) provided 
that all rules made under this section 
shell, as soon as practicable after they 
are made, be laid before both Houses of 
*Parliament. . Rule 8 provided that every 
question considered at a meeting of the . 
Board was to be decided by a majority ~ 
of the -votes of the members present and 
voting-and this rule was made by virtue 
of the power conferred under S, 20 of 
the Act. Refuting the argument advanc- 
ed for invalidating the decision of the 
Wage Board, the learned Judges observed 
at page 635:— 


“The rule was framed by the Central 
Government by virtue of the authority 
vested in it under Section 20 of the Act 
and was a piece of delegated legislation 
which if the rules were laid before both 
the Houses of Parliament in accordance 
with Section 20 (8) of the Act acquired 
the force of law. After the publication 
of these rules, they became a part of the 
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Act itself and any decision thereafter 
reached by the Wage Board by a majq- 


. Tity as prescribed therein was therefore 


lawful and could not be impeached in the 
manner suggested”. 


10. Relying on the aforesaid pas- 
sage, it is argued on behalf of the Gov- 
ernment that. the rules come into force 
on their publication and not after they 
are laid before both the Houses of Parlia- 
ment. Referring to the above passage, it 
is contended by Sri B. P. Jeevan Reddy, 
learned counsel for the appellant, that 
the rules do not acquire the force of law 
unless they are laid before both the 
Houses of Parliament. He, therefore, con- 
tended that the latter part of the passage 
extracted above. if read along with the 
first part. the only conclusion that can 
be reached is that if the rules are pub- 
lished after they are laid before both the 
House of Parliament. they would come 
into force and not before that. We may 
Point ‘out that in this decision of the 
Supreme Court also, the question involv- 
ed was not the date on which the rules 
would come into force, but whether the 
rule was void or Novag re it went beyond 
the provisions of the A 


il. Thus we see A in both the 
decisions of the Supreme Court the ques- 
tion about the date of applicability of the 
rules in cases where they are to be laid 
before the Legislature was not in dispute. 
The attention of the Supreme Court was 
not directed to the said problem. The 
observations in the aforesaid two cases 
are made in different contexts. In the 
case of Kerala Education Bill, AIR 1958 
SC 956 it was made in the context of 
determining whether there was sufficient 
legislative .control on the discretionary 
power vested in ‘the Government: In 
ATR 1958 SC 578 the observation is to 
refute the argument that Rule 8 was in- 
valid as it went beyond the provisions of 
the Act. In AIR 1958 SC 956, the learned 
Judges observed that the rules become 
applicable only after a period for which 
they are laid before both the Houses of 
Legislature terminates whereas in the 
case of Express Newspaper Ltd.. AIR 1958 
SC 578, their Lordships have observed 
that they become applicable on their 
publication. 


12. The learned counsel for the 


appellant brought to our notice the dif- 


ference in the provisions of clause (37) 
of the Kerala Education Bill and S. 20 
sub-section (3) of the Working Journalists 
(Conditions of Service) and Miscellaneous 
Provisions Act, 1955. His argument 
is that in the Working Journa- 
lists Act. there is a simple provi- 
sion for laying the rules before both the 
Houses of Parliament whereas in the 
Kerala Education Bill, there was a specific 
provision for laying the rules for a parti- 
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cular duration before the Legislature, He 
contends that because of the difference in 
the two provisions, a difference in the ob- 
servations of the Supreme Court in the 
two cases has arisen. In our opinion, the 
difference in the provisions pointed out by 
the learned counsel for the appellant does 
not make any difference as we will show 
later. The fact remains that the question 
has not been decided by the Supreme 
Court as observed by Gopal Rao Ekbote, 
J., in Maram Subrahmanyam Stores v. 
State of Andhra Pradesh, (1969) 2 Andh 
WR 6 at p. 16: 

“One has, however. to wait for a 
clearer and authoritative decision on this 
point from the Supreme Court”. 


13. The “laying” procedure has 
been evolved for controlling delegated 
legislation. There are various forms 
which give Legislature different degrees 
of control. Those forms are: (i) laying 
without further provision for control; 
(ii) laying with deferred operation3 
(iii) laying with immediate effect, but sub- 
ject to annulment; (iv) laying in draft 
but subject to resolution that no further 
proceedings be taken; (v) laying in draft 
and requiring tive resolutio: 
(vi) laying with operation deferred un 
approval given by tive w ETEA 
and (vii) laying with immediate effect buf 
requiring affirmative resolution as a con- 
dition for continuance. In India, there 
were generally four types of provisions 
contained in the enabling Acts: 

“(1) those which required mere pub- 
lication of rules in the Offcial Gazette; 
(2) those which required such publication 
and laying on the Table; (3) those which 
in addition to preceding two conditions 
allowed modification by Parliament, and 
(4) those which required the laying of 
rules for a specified period before their 
publication in the Gazette, Only one 
statute answered the description in the 
fourth category, viz.. Section 20 of the 
Estate Duty Act, 1953, which gave power 
to the Central Board of Revenue to make 
rules in respect of controlled companies 
generally by notification in the Gazette, 
required all such ruleg to be laid before 
the Houses of the People for not less than 
15 days before the date of their final 
publication. But these rules are not sub= 
jected to any further parliamentary 
action” (Vide Delegated Legislation in 
India at p. 184 prepared by the Indian 
Law Institute, New Delhi).” 

14. Section 28 (2) of the Mines and 
Minerals (Regulation and Development} 
Act, 1957 provided ‘that the rules made 
with reference to clause (c) of sub~sec= 
tion (2) of S. 16 shall not come into force 
until they have been approved, whether 
with or without modifications by each 
House of Parliament. The provisions of 
Section 20 of the Estate Duty Act show 
that the Legislature, when it intended 
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that the rules should be published after 
they are laid before the House of People 
for a particular period, said so in so many 
words in the Act itself. Section 28 (2) 
of the Mines and Minerals (Regulation 
and Development) Act shows that the 
rules would not come into force until they 
were approved, whether with or without 
modifications, by each house of Parlia- 
ment. The aforesaid two examples show 
that whenever the Legislature intended 
that the rules should come into force 
from a particular date or on the bappen- 
ing of àa particular event, they provided 
for the same in so many words in the 
parent Act. In the instant case, we do 
not find any such provision. The only 
provision is that the rules may be laid 
before both the Houses of the State Legis- 
lature for a period of fourteen days. If 
the Legislature intended that the rules 
should not come into force until the 
laying down period elapses. it would have 
said so in 5. 69, sub-section (2). The 
omission to say so clearly brings out the 
intention of the Legislature that the en- 
forcement of the rules did not depend 
upon the laying on the Table of the 
Houses for the prescribed period. 


15. The argument that if the Legis- 
fature intended that the rules should come 
into force immediately after they were 
published, no specific period would have 
been prescribed for their being laid on 
the Table of both the Houses of the 
Legislature, has, in our opinion, no force. 
The period for laying down was prescrib- 
ed so that the Legislature may have suffi- 
cient time to scrutinize the rules and 
propose any amendment or modification 
to the rules. Prescribing the period of 
laying down does not necessarily lead to 
the conclusion that the rules would not 
come into force until the period of laying 
down elapses. That is the view taken by 
a Division Bench of this Court in Madhava 
Rao’s case. (1967) 2 Andh WR 366. The 
learned Judges, after reviewing a number 
of decisions of other High Courts in India, 
have come to the aforesaid conclusion. We 
respectfully agree with the said decision 
and do not see how it requires any re- 
consideration. 


16. In the view we have taken. the 
writ appeal fails and is dismissed with 
costs. Government Pleader’s fee Rs. 100/- 
(Rupees one hundred only), 


Appeal dismissed, 


C. R. Krishna Reddy v. State (Lakshmefah J.) 


[Prs, 1-3} A. P. 315 
AIR 1972 ANDHRA PRADESH 315 
(V 59 C 82) 


KRISHNA RAO AND LAKSHMAIAH, JJ. 
C. R.. Krishna Reddi, Appellant v. 
State of Andhra Pradesh and others, Res- 
pondents. 
Writ Appeal No. 467 of 1969. D/-5-10- 
1971, against order of Madhava Reddy, J. 
in W. P. No. 3287 of 1969, D/-2-4-1969. 


Index Note:— Andhra Pradesh Motor 
Vehicles Rules (1964), R. 212 — The word 
“Transport Authority” includes Regional 
Transport Authority as well as the ap- 
pellate authority. (Para 14) 

‘Brief Note:— The jurisdiction of the 
appellate authority while disposing of an 
appeal from the decision of the Regional 
Transport Authority is co-extensive with 
the jurisdiction and authority of the Re- 

gional Transport Authority itself. 


Cases Referred: Chronological 
AIR 1964 SC 477 = (1964) 5 SCR 
64, Syed Yakoob v. Radhakrish- 
nan 16 

G. Krishna Reddy and N. Subba 
Reddy, for Appellant; S. Ranga Reddy 
for 4th Govt. Pleader for Transport Cases 
(for Nos. 1 to 3) and G. Suryanarayana 
(for No, 4), for Respondents, 

LAKSHMAIAH, J.:— This writ ap- 
péal is directed against the decision of our 
learned brother Madhava Reddy, J., dated 
April 2, 1969. dismising a writ petition 
No. 3287 of 1967. 

2. That writ petition was filed by 
the appellant herein under Article 226 of 
the Constitution of India, seeking the is- 
suance of a writ of certiorari for quash- 
ing the order passed in proceedings G. O, 
Rt. No. 2470, Home (Transport ID) Depart- 
ment, dated July 7, 1967 by the Govern- 
ment of Andhra Pradesh, the Ist respond- 
ent herein, confirming the order passed 
both by the Appellate Authority as well 
as by the Regional Transport Authority, 
granting a stage carriage permit to the 
fourth respondent herein. 

3. The Regional Transport Au- 
thority, Chittoor, the 3rd respondent here- 
in. invited applications for the grant of a 
stage carriage permit for the route Muru- 
kambat to Reddigunta viz., Chittoor, Of 
the several applicants applied, the Re- 
gional Transport Authority at its meeting 
held on October 11, 1965 granted the per- 
mit to the 4th respondent herein. Ag- 
grieved by that decision, the appellant 
herein preferred an appeal to the Appel- 
late Authority, Hyderabad, the 2nd res- 
pondent herein, and that appeal was dis- 
missed on December 12, 1966. The re~ 
vision, under Section 64 (a) of the Motor 
Vehicles Act, preferred thereupon by the 
appellant herein before the Government 
of Andhra Pradesh. the first respondent 
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herein, was also dismissed, and it is that 
decision that was sought to be quashed in 
the above writ petition filed by the ap- 
pellant herein from out of which, this 
present appeal arises, - 

4. The Regional Transport Au- 
thority, Chittoor. the 3rd respondent here~ 
in, at its meeting held on 11-10-65 grant-~ 
ed a stage carriage permit to the 4th res- 
pondent herein on the route in question, 
after giving the said respondent as well 
as the appellant herein, four marks for 
residential qualification on account of: the 
fact that both of them happened to be the 
residents of Chittoor. - It held further that 
none of the applicants, including the ap- 
pellant and the 4th respondent herein, is 
liable to be screened and all of them were 
allotted marks according to ‘their eligibility 
as: per the marks list appended thereto. 
The 4th respondent was preferred for 
being granted because, according to the 
3rd respondent, he has a ready bus 
“Dodge” 1963 Model, the sale certificate 
of which was filed, and because he hap- 
pened to be a mechanic having his own 
workshop. His experience in the trans- 
port field- since 1948 was also taken into 
account while preferring him for being 
the grantee. 

5 On appeal taken before the ap- 
pellate authority, the 2nd respondent 
herein, the grant of the permit by the 
3rd respondent in favour of the 4th res- 
pondent was confirmed, and the appeal 
was dismissed. The appellate authority 
accepted the contention of the 4th res- 
pondent herein before them to the effect 
that the appellant herein should be 


screened and disqualified for not giving. 


the workshop undertaking as he had no 
fullfiedged workshop, The. appellate 
authority held thus, in that connection: 

“The claim of A-1 that he has a work- 
shop is not supported by any record, The 
Secretary, Regional Transport Authority, 
Chittoor has reported that he has no 
workshop. He has also not given work- 
shop undertaking as required under 
Rule 212. Hence, he is screened and dis- 
qualified and his appeal is dismissed ac- 
cordingly”. 

6. Aggrieved by the aforesaid deci- 
sion, the appellant herein took up the 
matter in revision before the Govern- 
ment, the Ist respondent herein. The ist 
respondent noted the contentions advanc- 
ed on behalf of the appellant herein be- 
fore them to the effect that the Appellate 
Authority erred in rejecting his appeal on 
the ground that he had no workshop 
facilities and that he did not produce any 
workshop undertaking, that he produced 
a certificate dated October 7, 1965. given 
by the Deluxe Automobiles, Chittoor in 
this regard, and that if that certificate 
was not filed before the Regional Trans- 
port Authority, the Regional Transport 
Authority would not have granted him 
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any marks: and that that certificate might 

have been deliberately suppressed by 

some one interested in the respondent, 

The revising authority, the ist responden# 

eon repelling those contentions held 
us— 

“He had nelther workshop nor work- 
shop. facilities. He did not file the worka 
shop undertaking. His contention that he 
produced before the Regional Transport 
Authority an undertaking given by the 
Delux Automobiles to repair hig vehicle, 
but it was suppressed by some one in« 
terested in the respondent. is not sub~ 
Stantiated. As he had no workshop of 
workshop facilities and as he did not file 
the workshop undertaking, he is also 
liable to be screened and disqualified, 
Though the Regional Transport. Authority, 
did not screen and disqualify the above 
two petitioners, the Appellate Authority 
was correct in having disqualified them 
for the grant of the permit in question”. 
So observing the Ist respondent dismissed 
the revision petition. 


7. Seeking the quashing of the 
aforesaid decision, the appellant herein 
filed the above writ petition, and oun 
learned brother Madhava Reddy, J., dis- 
missed the same observing that the ap 
pellate authority was right in disqualify- 
ing the appellant herein and screening 
h from consideration, and that the re- 
visional authority also has come to the 
conclusion that he had no workshop of 
his own and that there is no material to 
hold that some one had suppressed thg 
undertaking given by the Delux Auto~ 
mobiles said to have been produced before 
the Regional Transport Authority. The 
learned Judge held ultimately that the 
findings of the appellate authority and of 
the Government that the appellant herein 
was liable to be screened, are not vitiated, 


8. Sri C. R. Krishna Reddy. the 
fearned counsel appearing for the appels 
lant raised the following contentions: 
(1) that the learned single Judge did naf 
properly construe the provisions contain~ 
ed in Rule 212 of the Motor Vehicles 
Rules; (ii) that the 4th respondent herein 
was precluded from contending at the ap“ 
pellate stage that the appellant herein 
Should be screened inasmuch as he has 
not fulfilled the conditions contained in 
Rule 212, Cl. (4); (i) that the appellate - 
authority erred in entertaining the objec- 
tion in that direction, for the first time 
at the instance of the 4th respondent; and 
(iv) that the Transport Authorities erred 
in disposing of the matter without giving 
the appellant an opportunity of meeting. 
the case put forth by the rival claimants 
at the appellate stage. 


9. As the controversy centres 
around the interpretation of the Rule 212 
of the Motor Vehicles Rules. we shall read 
it. The material portion of the said rule 
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it is relevant is as follows: 


so far as 

. "212 ft) (iti) (4): 

_ The transport authorities shall in 
deciding whether to grant or refuse to 
grant a stage carriage permit, have re- 
gard to the Srbe matters in addition 
to those in sub-section (1) of 
Section 47. 

The applicants shall first be screened 
and those who are found to be unsuitable 
on one or more of the following princi- 
ples shall be disqualified, reasons being 
given for the decision of the transport 
authority whenever an applicant is dis- 
qualified, 


x X- X x x 

(4) If the applicant has no workshop 
facilities or other arrangements to attend 
to repairs efficiently: 


Provided that an applicant shall nof 
be disqualified on this ground, if he gives 
an undertaking in writing to make the re- 
quired arrangements before the date to 
be fixed by the Transport Authority and 

to furnish a cash security of Rs. 2.000/- 
ad depositing into a Government Trea- 
sury. which would be forfeited in the 
event of his failure to make the acquired 
arrangements before the prescribed date”. 

10. An applicant for the grant of 
a stage carriage permit as per the afore- 
said rule is first liable to be screened and 
if found unsuitable, on one or more of 
the principles enumerated therein, is liable 
to be disqualified. The principles adum~ 
brated therein require that such an ap- 
plicant should have workshop facilities or 
other arrangements to attend to repairs 
efficiently. If he has no workshop faci- 
lities or other arrangements to attend to 
the repairs efficiently, he cannot be dis- 
qualified on that ground if he gives an 
undertaking in writing to make the re~ 

quired arrangements before the date to 
Pe fixed by the Transport Authority and 
to furnish a cash security as contemplat- 
ed by the proviso appended to the said 
rule. It is for the applicant to see that 
he is not screened and disqualified by con- 
lf to the requirement of 


11. The Regional Transport Autho-~ 
rity, in this case, found without referring 
to any facts or circumstances that the ap- 
pellant herein is not liable to be screened 
end no reasons were assigned by the 
Authority in support of that finding. But 
the appellate authority came to the con~ 
clusion that the claim of the appellant 
that he has a workshop wag not support- 
ed by any record and that he has also 
mot given the workshop undertaking as 
required by Rule 212, and therefore, he 
was screened and ualified, 

12. That view of the appellate 
authority was upheld by the revisional 
authority. the let respondent herein. when 
they said that the appellant had neither 
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workshop, nor workshop facilities and 
that he did not file the workshop under- 
taking. and also that his contention tha 
he produced before the Regional Trans- 
port Authority. a certificate given by the 
Deluxe Automobiles to repair his vehicles, 


-but it was suppressed by some one inter- 


ested in the respondent is not substantiat~ 
ed, and as he has no workshop or work- 
shop facilities and as he did not file the 
workshop undertaking. he is also liable 
to be. screened and disqualified, 


13. It is contended strenuously by, 
the learned counsel appearing for the ap- 
pellant herein, that neither the appellate 
authority. nor, for that matter. the revi- 
sional authority has any competency to 
set aside the finding given by the Regional 


` Transport Authority to the effect that tha 


appellant wag not liable to be screened. 

14. Rule 212 speaks of the trans 
port authorities as being competent to 
screen and to disqualify the applicants 
for the grant of stage carriage permit 
under circumstances enumerated therein. 
Under Section 44 of the Motor Vehicles 
Act, 1939, which deals with the subject- 
matter of transport authorities, the State 
Government was empowered to constitute 
for the State a State Transport Authority 
to exercise and discharge the powers and 


‘functions specified in sub-section (3) 


therein, and it is further empowered in 
like manner to constitute Regional Trans- 
port Authorities to exercise and discharge 
the powers and functions conferred by 
or under Chapter IV of the Act. There- 
fore, the concept of “Transport Autho- 
rities” ag referred to in Rule 212 com- 
prehends within its ambit both the Re- 
gional Transport Authority as well as the 
appellate authority. The jurisdiction o 
the appellate authority, while disposin 







circumstances of the case and without 
assigning any reasons whatsoever, as if 
the case here found that the appellant 
herein, is not liable to be screened, the 
appellate authority has got the compe- 
tency. and jurisdiction under the afore- 
said rule to set aside that finding of the 
Regional Transport Authority and find that 
the appellant herein ig liable to be screen~ 
ed and disqualified because of the fact 
that be was not in a position to comply 
with the requirement of Rule 212. In 
that view of the matter, we find that 
there is no substance in the contention 
of the learned counsel that the appellate 
authority has no power to set aside the 
decision of the Regional Transport Autho- 
rity. But, the complaint of the appel- 
lant wag that a certificate to the effect 
that the Deluxe Automobiles would 
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undertake the repairs was suppressed and 
was not given any right by the autho- 
rities concerned, but the Transport Autho- 
rity found, as a matter of fact that the 
appellant was not in a position to sub- 
stantiate that contention, 


15. Whether or not the applicant 
for the grant of a stage carriage permit 
has workshop facilities or other arrange- 
ments to attend to the repairs or whether 
be has given an undertaking in writing 
to make the required arrangements as 
contemplated by Rule 212 are all ques- 
tions of fact and the findings recorded 
thereupon by the statutorily designated 
authorities like the appellate authority. 
the 2nd respondent herein, and the revi- 


sional authority, the Ist respondent here- . 


in. are not liable to be interfered with 
by the High Court in exercise of the 
jurisdiction conferred upon it by Arti- 
cle 226 of the Constitution of India. 


16. Our attention has been drawn 
by Sri G. Suryanarayana, the learned 
counsel appearing for the respondent to a 
decision of the Supreme Court in Syed 
Yakoob v. Radhakrishnan, AIR 1964 SC 
477. That is a case where in dealing 
with the rival claims of two claimants 
for a stage carriage permit on certain 
routes, the Transport Authority and the 
appellate authority were mainly influenc- 
ed by the fact that one of the applicants 

a workshop at one terminus of the 
Toute there in question, whereas the other 
applicant has e workshop and building 
of his own at an intermediate station of 
the route and did not possess a workshop 
at either of the termini of the route. and 
hence, a permit was granted to the for- 
mer applicant. When the jurisdiction of 
_the High Court was invoked under Arti- 
cle 226 of the Constitution of India, at 
the instance of the other on the ground 
that the appellate tribunal failed to con- 
sider the material evidence adduced by 
him the Supreme Court held that the 
question whether the particular appli- 
cant a workshop at a particular ter- 
minus is a pure question of fact and the 
High Court has no jurisdiction to inter- 
fere with the finding recorded by the 
appellate tribunal, 


17. As we have already noticed, 
the only question that arises for consi- 
deration in this appeal, is whether or not 
the appellant herein is liable to be sereen- 
ed and disqualified under Rule 212. It 
wag found both by the appellate authority 
as well as by the revisional authority that 
the appellant herein did not have work- 
shop nor he had workshop facilities and 
that he did not file an undertaking and 
as such he is liable to be screened and 
disqualified under Rule 212, and that find- 
ing was confirmed by our learned brother 
Madhava Reddy. J., while dismissing the 
writ petition, 
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- 18 We are not persuaded to take 
a different view. It is a pure question of 
fact and the finding of fact recorded 
thereupon is not liable to be interfered 
with by this Court in exercise of its ex- 
traordinary jurisdiction under Art. 226 of 
the Constitution of India, - 


19. Under those circumstances, we 
affirm the decision of our learned brother 
confirming the decision of the Revisional 
Authority and the appellate authority 
granting a stage carriage permit to the 
4th respondent herein and dismiss the 
appeal with costs, Advocate’s fee is 


Rs. 100/-. 
Appeal dismissed. 
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K. Munivelu, Petitioner v. The Gov~ 
ernment of India and others, Respondents. 
gs Watt Petn, No. 3484 of 1969, D/- 22-9- 


‘ Andhra Pradesh Coarse Graing (Ex- 
port) Control Order (1965), Cl. 5 — Use of 
the word ‘suspects’ instead of ‘reason to 
believe’ enlarges arbitrariness of the 
power of seizure and hence Cl. 5 is ultra 
vires S. 3 (2) ($) of the Act — (X-Ref:— 
Essential Commodities Act (1955). S. 3 (2) 
G))} — (&-Ref:— Words and Phrases — 
Words ‘suspicion’ and Teon to believe’). 

(Paras 15, 19) 
The initial stage for believing the ex- 
istence of a certain thing or an alleged 
fact is suspicion. After suspecting the 
existence of a thing, condition or a state- 
ment of fact, you collect information and 
then examine that information and come 
to a final conclusion on the basis of that 
information that the thing, condition, a 
statement or a fact exists. Thus when 
the Act contemplates various steps or 
degrees for persuading an officer’ to come 
to the conclusion that a contravention of 
the Act has been or is about to be com- 
mitted, the order made under the power 
given by the Act, says that the initial or 
the first degree or step be taken into ac- 
count by dispensing with other steps or 
degrees for coming to the conclusion that 
a contravention has been or is about to 
be committed. Clause 5 of the Order goes 
far beyond the power conferred on it by 
Section 3 of the Act, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1170, Badri Prasad v, 

Collector, ‘Central Ex Excise 
(1969) 2 Mad LJ 324 = ILR (1969) 

1 Mad 243, State of Madras v. 

Vanamahalai Mutt 19, 
ATR 1965 Andh Pra 294 = (1965) 

2 Cri LJ 180, Sreeram Durga- 


GP/GP/D697/72/RSK 


1972 


prasad (P) Ltd. Visakhapatnam v. 
Deputy Collector, Customs Dept, 
Visakhapatnam 

AIR 1962 a 1559, Pukhraj v. 
D. fa Koh 


P. an Reddy, for Petitioner; K. 
Subrahmanya Reddy. Standing Counsel 
for Central Govt. and Govt, Pleader on 
behalf of Respondent No. 3 

SRIRAMULU, J.:— The petitioner is 
a licensed dealer in foodgrains, He has his 
shop and godown in Ramagiri village, 
which is two miles away from Nagulapu- 
ram and 12 miles away from Madras 
State border. From the producers in a 
village near Kalahasti, the petitioner pur- 
chased 76 bags of millets and transported 
them in a lorry to his godown at Rama- 
giri village. The lorry with the bags of 
millets reached Ramagiri village at 3-15 
a.m. on 14-9-1969. When the lorry driver 
was awaiting the opening of the godown 
for unloading purposes. the second res- 
pondent, Inspector of Police. with some 
other constables approached and seized 
the goods on suspicion that the goods were 
ultimately meant for transporting to 
Madras State. 


2. In this Writ Petition the peti- 
tioner challenges the legality of the 
seizure of 76 bags of millets, inter alia on 
the ground that Cl. 5 of the Andhra 
Pradseh Coarse Graing (Export Control) 
Order, 1965 is in excess of the power con- 
ferred upon the Central Government by 
S. 3 of the Essential Commodities Act, 
1955. The petitioner also contended that 
the seizure was illegal and accordingly 
prayed for a direction to the respondents 
to release the goods and not to take any 
action against him under clauses 4 and 5 
of the said order. 


3. In their counter the respond- 
ents opposed the writ petition. The res- 
pondenis submitted that clause 5 of the 
said order was neither vague nor in ex- 
cess of the delegated power, nor inconsis- 
tent with Section 3 (2) (i) of the Essential 
Commodities Act, 1955.. The Act contem- 
plates no proof before search and seizure 
but only reasonable belief. The order it- 
self has been rescinded and there is no 
need to go into the question of the vali- 
dity of clause 5 of the Order, which has 
been rescinded 


4. The short question that arises 
for our decision in this Writ Petition is. 
whether Cl. 5 of the Andhra Pradesh 
Coarse Grains (Export Control) Order, 
1965, hereinafter called the Order, is in 
excess of the power conferred on Govern- 
ment of India by Section 3 (2) (i) of the 
Essential Commodities Act, 1955. 

5. Although Sri Babulu Reddy, the 
learned counsel appearing for the peti- 
tioner challenged the legality and vali- 
dity of the seizure of 76 bags of the 
millets on various grounds in the Writ 


K. Munivelu v, Govt, of India (Sriramulu J} 


[Prs, 1-6} A. P. 319 


Petition, the only ground on which he 
pressed his objection was that Cl. 5 (ili) 
of the Andhra Pradesh Coarse Grains 
(Export Control) Order, 1965 was in ex- 
cess of the power conferred on the Cen- 
tral Government by Section 3 (2) (3) of 
the Essential Commodities Act, 1955 and 
the impugned Cl. 5 (iii) of the said order 
is also ultra vires of the Constitution as 
it violated the fundamental right of the 
petitioner which is guaranteed under 
IA 19 © (f) of the Constitution of 
Indi 


6. The Parliament assed the 
Essential Commodities Act 1955 rer 10 of 
1955), hereinafter referred to as the Act. 
Section 3 (2) (i) of the said Act reads as 
folows:— 

“Section 3 (1): If the Central Gov- 
ernment is of opinion that it is necessary 
or expedient so to do for maintaining or 
increasing supplies of any essential com- 
modity or for securing their equitable dis- 
tribution and availability at fair prices, it 
may. by order, provide for regulating or 
prohibiting the production, supply and 
distribution thereof and trade and com- 


merce therein. 


(2) Without prejudice to the genera- 
lity of the powers conferred by sub-see-~ 
tion (1), an Order made thereunder may 
provide— 

x x x x x 

(j) for any incidental and supple- 

mentary matters, including in particular 
the entering and search of premises, 
vehicles, vessels and aircraft, and the sei- 
zure by a person authorised to make such 
search of any articles in respect of which 
such person has reason to believe that a 
contravention of the order has been, is 
being, or is about to be committed”, 
In exercise of the powers conferred upon 
it by Section 3 of the Act, the Central 
Government made the Andhra Pradesh 
Coarse Grains (Export Contrel) Order, 
1965 by G. O., Ms. No, 53, Food and Agri~ 
culture, dated 9th January 1965. The re- 
levant portion of Cl. 5 (1) of that order 
Teads as follows:— 

“Powers of entry. search, seizure 
etc. Any Police Officer not below the 
rank of Head Constable and any other 
person authorised in this behalf by the 
State Government may with a view to 
securing compliance with this Order or 
to satisfying himself that this Order has 
been complied with: 


(i) Stop and search or authorise any 
person to stop and search any person, boat, 
motor or any vehicle or receptacle used 
or intended to be used for the export or 
transport of any coarse grains; 

(ii) Enter and search and authorise 
any person or enter and search any place; 

(iii) Seize or authorise the seizure of 
any article in respect of which he suspects 
that any provision of this Order has 
been, is being or is about to be contraven« 
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ed, along with the packages, coverings or 
receptacles in which such article is found 
or the animals, vehicles. vessels, boats or 
conveyances used in carrying such arti- 
cles and thereafter take or authorise the 
taking of all measures necessary for se- 
curing the production of the packages, 
coverings, receptacles, : vehicles, 
vessels, boats or conveyances so edn 
a court and for their safe custody pends 
ing such production. 
(2) x x x x x” 
T. It was argued. by Sri Babulu 
Reddy, the learned counsel for the peti- 
tioner that clause 5 (iii) of the Order is 
bad on two grounds: (1) it is in excess 
of the powers conferred on the Central 
_ Government by Section 3 of the Act. and 
- (2) it is violative of the fundamental right 
of the petitioner which is guaranteed 
under Art. 19 (1) (f) of the Constitution 
of India By the use of the word “sus- 
pects”. in clause 5 of the Order as against 
the words “reason to believe” occurring in 
Section 3 (2) (i) of the Act. the Central 
Government has exceeded its power by 
giving unbridled and uncontrolled power 
` of seizure and search to several persons, 
mot below the rank of a Head Constable, 
which power is capable of being exercised 
in a most arbitrary manner and abused 
by those persons. 
: 8. Sri Subrahmanya Reddy, the 
earned counsel appearing for the Central 
Government contended to the contra. It 
was argued that the impugned clause has 
been made with a view to secure com- 
pliance with the various clauses of the 
Order, -that is. there is-a sufficient safe- 
guard in the clause itself against arbi- 
trary exercise of power by any person 
The connotation of suspicion or belief 
both indicate the subjective mind of the 
officer concerned in the matter of ex- 
€ of power conferred on him. Sus- 
picion ig one of the grounds for coming 
to a reasonable belief. ‘Suspicion’ is not 
contrary to or inconsistent with “belief”. 
Unless a rule is in excess of the rule- 
making power or contrary to or inconsis- 
tent with the section of the Act, which 
conferred the power. it cannot be struck 
down as ultra vires or invalid) The im- 
pugned clauses do not-in any way in- 
fringe or violate the freedom and liberty 
of the citizen guaranteed under Art. 19 
@) (£) of the Constitution of India. 


9. The Constitution of India guar- 
antees to its citizens under Art. 19 (1) (5) 
the right to acquire, hold and dispose of 
property. Seizure deprives a person of 
his right to hold his property. Funda- 
mental right to hold property. which is 

anteed by the Constitution cannot be 

tly or arbitrarily interfered with. 
. The citizen’s freedom and liberty guaran- 
teed under the Constitution to hold the 
property cannot be violated unlesg it is 
pn a ground which the courts consider as 
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sufficient. Therefore the Act wisely says 
that no seizure can be effected unless the 
person ordering it has got ‘reason to be- 
lieve that a contravention of the Act 
has been or is about to be committed. 


10. “Reason to believe”. is a much 
stronger expression than. the word 
“suspec 

11. In Corpus Juris Secundum — 


Volume 10 at pages 236 and 237 the word 
‘belief? has been explained as follows: ` 

“there are different degrees of belief, 
for “belief” admits of all degrees from 
the slightest suspicion to the fullest as- 
surance; and s0, as a mere mental func- 
tion or state, the word, in its ordinary 
sense, has been defined as meaning actual 
conclusion drawn from information, con- 
clusion arrived at from external sources 
after weighing probabilities. conclusion of 
the mind as to the existence of a fact. 
conviction of the truth of given propo- 
sition or an alleged fact upon grounds 
insufficient to constitute positive know- 
ledge or partial assurance without posi- 
tive knowledge or absolute certainty; 
conviction of the mind founded 
on “evidence that a fact exists that an act 
was done, that a statement is true”, 
In K. J. Aiyer’s ‘Manual of Law Terms 
and Phrases’ at page 510 the phrase ‘rea- 
son to believe’ is explained thus: 

“A person is said to have “reason to 
believe” a thing if he has sufficient cause 
to believe that thing but not otherwise”. 


12. Similarly in Prem’s “Judicial 
Dictionary” the meaning given to the 
phrase “reason to believe” which is found 
at page 1377 is: . 


“A person “has so to believe” 
under Section 26, L P. if he has sufi- 
cient cause to believe fhe thing but not 
otherwise”. 

13. The object of the Essential 
Commodities Act is to provide, in-the in- 
terests of the general public. for control 
of production, supply and distribution of 
and trade and commerce in commodities 
which are specified in the Act to be es- - 
sential commodities. The power of search 
and seizure are incidental and supple- 
mentary to other powers which are neces- 
sary to secure the objects for which the © 
Essential Commodities Act has been pas- 
sed. Therefore Section 3 (2) (i) of the 
Essential Commodities Act empowers the 
Central Government to make an order 
in regard to seizure. and search of any 
vehicle etc., in respect of which he has 
‘reason to believe’ that a contravention 
of fhe order has been or is about to be 
committed. The Central Government is 
thus empowered to make an order for 
search and seizure by a person only if. 
he has reason to believe that a contraven- 
tion of the order has been oor is about to 
be committed. - In pursuance of the power 
so derived, the Central Government pas- 
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sed the Andhra Pradesh Coarse Grains 
(Export Control) Order, 1965, in G. O. 
Ms. No, 53, Food and ae dated 
9-1-1965. But in Clause 5 of that order. 
the Central Government authorised the 
seizure of the commodity in respect of 
which the person authorised ‘suspects’ 
that any contravention of that order has 
been or is about to be committed. 


14, In other words when the Act 
empowers the Central Government to 
make order for search and seizure in res- 
pect of essential commodities only if the 
authorised person has “reason to believe” 
that a contravention of the order has 
been or is about to be committed, the 
rule-making authority authorised a per- 
gon to search and seize if he ‘suspects’ 
that a contravention of the Order has 
been or is about to be committed. In 
doing so the question arises whether 
clause 5 of the Order made by the Cen- 
tral Government is in excess of the power 
conferred on it by Section’ 3 of the Act. 

15. From the meanings attributed 
to the words “suspect” and “reason to 
believe” it is evident that the initial stage 
for believing the existence of a certain 
thing or an alleged fact is suspicion. 
After suspecting the existence of a thing, 
condition or a statement of fact. you col- 
lect information and then examine that 
information and come to a final conclu- 
sion on the basis of that Information that 
the thing, condition a statement or a fact 
exists. Thus when the Act contemplates 
various steps or degrees for persuading 
an officer to come to the conclusion that 
a contravention of the Act has been or 
is about to be committed, the order made 
under the power given by the Act, says 
that the initial or the first degree or 
step be taken into account by dispens- 
ing with other steps or degrees for com- 
ing to the conclusion that a contraven- 
tion has been or is about to be commit- 
ted. Certainly clause 5 of the Order goes 
far beyond the power conferred on it 
by Section 3 of the Act. 

16. We will then consider the 
decisions cited before us by the learned 
counsel appearing for the parties. 

17. Our attention has been invit- 
ed to the following passage occurring in 
ee ial 8 at page 1562 in the case of 

ukhraj v. D. R. Kobi, (AIR 1962 SC 
1559). ; 

“Then the other fact on which the 
reasonable belief can be founded is the 
suspicious circumstances of the appel- 
lant’s journey.” 

18. In Badri Prasad v. Collector, 
Central Excise, (AIR 1971 SC 1170) it 
was contended that the provision for 
search as contained in Section 58 (1) which 
allowed any Gold Control Officer autho- 
vised by Administrator to enter and 
gearch any business premises merely if 
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he had any reason to suspect that any 
provision of the Act was being or was 
about to be contravened, was contrary 
to law and should be struck down. In 
support of his contention, the learned 
counsel He Daphtary complained that it 
would be made an engine of oppression 
in the hands of any -unscrupulous officer 
if he was minded to do so. It was also 
brought to the notice of their Lordships 
that no provision corresponding to the 
one under dispute was there in similar 
Acts, which authorised seizure under 
those circumstances. In the Sea Customs 
Act, 1878, and the Customs Act, 1962, the 
words which authorised the search and 
seizure were ‘reason to believe’. Their 
Lordships of the Supreme Court reject- 
ed that argument and held that that by 
itself would not be enough to strike down 
the provision under S. 58. In this con- 
nection, it is significant to note that the 
impugned provision was found in the Act 
itself and not in any order made under 
the powers granted by the Act Their 
Lordships justified the said provision in 
view of the objects for which the Gold 
Control Act was passed. 

19. In State of Madras v. Sri 
Vanamahalai Mutt, ( (1969) 2 Mad LJ 324) 
the question of the validity of clauses 4 
and 5 of the Madras Paddy and Rice 
(Declaration and Requisitioning of Stocks) 
Order, 1966 vis-a-vis Section 3 (2) (i) of 
the Essential Commodities Act, 1955 arose 
for decision before the Madras High 
Court. In his separate Judgment Nate- 
san, J, at page 338 observed thus: 

“The Act empowers unaer Section 3 
(2) (i) for making orders for any inciden- 

and supplemental matters, including 
in particular the entering and search of 
premises, vehicles, vessels and aircraft, 
the seizure by a person authorised to 
make such search of any articles in res- 
pect of which such person has reason to 
believe that contravention of the order 
has been, is being or is about to be com- 
mitted. But clause 5 of the impugned 
order enabled the officer to enter and 
search and seize with a view to secur- 
ing compliance with the provisions of 
the order or to satisfying himself that 
the provisions have been complied with. 
The protection to the citizen from search 
which is a process exceedingly arbitrary 
in character by insisting as pre-requisite 
that the officer should have reason to 
believe that a contravention of the order 
has been is being or is about to be com- 
mitted is not found in clause 5. Mere 
seizure could be had under the clause of 
paddy or rice in respect of which an off- 
cer suspects that any provision of the 
order is contravened or about to be con- 
travened. There can be no doubt about 
the highly arbitrary character of the 
powers conferred for search and seizure. 
Clearly the occasion does not warrant 
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such drastic powers, leave alone the ques- 
tion that the powers conferred are in 
excess of the delegated authority to issue 
orders.” 
With those observationg the learned Judge 
struck down clauses 4 and 5 of the Mad- 
tas Paddy and Rice (Declaration and Re- 
quisitioning of Stocks) Order, 1966 as in- 
valid, both on the ground that they were 
in excess of the power and also on the 
ground that it was violative of Art. 19 (1) 
(f) of the Constitution of India, The 
Chief Justice who delivered a separate 
judgment also -agreed with Natesan, J., 
in striking down the above clauses. i 
In the exercise of powers by an autho- 
rised person to order seizure of property, 
admittedly belonging to a citizen and to 
which he has got a fundamental right to 
hold under Art. 19 (1) ( of the Constitu- 
tion, there is bound to be some element 
of arbitrariness because the person who 
orders seizure has no positive knowledge 
and is not absolutely certain that the 
provisions of the Act have been or about 
to be contravened. The use of the words 
“reason to believe” in Section 3 (2) (i) of 
the Act provides a check on the arbi- 
trary exercise of the power by an au- 
thorised person to order seizure and gives 
certain amount of protection to the citi- 
zen against arbitrary seizure. The use 
of the word “suspects” in clause 5 of the 
Order, made in pursuance of the. rule 
making power granted to the Central 
Government under Section 3 of the Act, 
the restriction which the Act places on 
the arbitrary exercise of the powers by 
the authorised person ig reduced almost 
to: nil and enlarged the arbitrariness to 
a greater extent. The protection against 


the arbitrary seizure guaranteed to the- 


citizen is thereby reduced. Can an order 
made in pursuance-of the power granted 
under the Act reduce or do away with 
the protection granted by the Act and 
enlarge the arbitrariness of the power of 
seizure exercisable by the authorised per- 
son? The answer to the above question 
should be an emphatic ‘no’, 


20. We are therefore of the opin- 
jon that clause 5 of the order is in ex- 
cess of the power of the Central Govern- 
ment granted to it by Section 3 of the 
Act: 

21. In Sreeram Duragaprasad (P.) 
Ltd. Visakhapatnam v. Deputy Collector, 
Customs Dept. Visakhapatnam, (AIR 
1965 Andh Pra 294) a Division Bench of 
this Court in regard to construction of 
statutes which encroach on the rights of 
the subject observed that: 

“Statutes which encroach on the rights 
of the subject whether as regards person 
or property are similarly subject to a 
strict construction in the sense above ex- 
plained. Provisions as to search of the 
premises of a citizen place certain res- 
trictions adversely on his possession and 
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enjoyment of the properties and thereby. 
encroach upon his civil liberties. They 
are subject to strict interpretation, just 
like statutory provisions imposing a tax 
on a citizen.” 

22. It emerges from the above 
discussion that (1) the right to hold and 
dispose of. property is a fundamental 
right guaranteed to a citizen under Arti- 
cle 19 (1) (f) of the Constitution of India, 
(2) that the power to search and seize the 
essential commodities is an encroachment 
of the fundamental right of a citizen and 
therefore such provisions must be strict- 
ly construed and (3) the power to search 


and seize should not be permitted to be ` 


used as an engine of oppression against — 


the citizen, 

23. In view of the decision of the 
Madras High Court in (1969) 2 Mad LJ 
324 striking down similar clause in the 
order made by the Central Government 
in exercise of the powers derived by it 
under Section 3 of the Essential Com- 
modities Act, we have no hesitation In 
striking down clause 5 of the Andhra 
Pradesh Coarse Graing (Export Control) 
Order, 1965 as being in excess of power 
granted to the Central Government under 
ae 3 of the Essential Commodities 

ct. 

' 24, The argument of the learned 
counsel appearing for the Central Gov- 
ernment that ‘suspicion’ is one of the 
grounds for coming to reasonable’ belief 
may be correct. but in that sense it may 
not be contrary or inconsistent with Sec~ 
tion 3 (2) (iy of the Act. But we are not 
striking down clause 5 on the ground 
that it is inconsistent with Section 3 (2) 
(i) of the Act, but on the ground that it 
is in excess of the power granted to the 
Central Government. Suspicious circum- 


mF 


stances in a given case may lead to a . 


reasonable belief, but suspicious circum- 
stances cannot be equated with ‘suspects’. 
We, therefore, hold that the observations 
of the Supreme Court in Badri Prasad v. 
Collector, Central Excise. (AIR 1971 SC 
1170) do not help or advance the argu~ 
ment of the learned counsel. 

25. In the view that we have 
taken we do not find any necessity to go 
into the question whether the impugned 
clause 5 of the Order violates Art. 19 (1) 
(f) of the Constitution of India. We, 
therefore. leave that question open, 

26. We accordingly hold that the 
order of seizure -passed by the second 


respondent in pursuance of the powers. 


derived by him under clause 5 (ill) of the 
Order is illegal as Clause 5 (iii) itself is 
in excess of the power. The Writ Peti-~ 
tion is accordingly allowed with costs. 
Advocates fee Rs. 100/-. Goods seized 


Petition allowed. 
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(V 59 C 84) 
K. V. L. NARASIMHAM, C. J. AND 
ALLADI KUPPUSWAMI, J, 


' M P. Ranga Rao, Appellant v. P. 
Badrinarayan and others, Respondents. 


Writ Appeal No. 197 of 1971, D/- 
21-9-1971. from order of High Court in 
W. P. No. 5890 of 1970, D/- 25-6-1971. 


Index Note (A}— Hyderabad Munici- 
pal Corporation Act (2 of 1956), Ss. 132 
(1), 137 —- Post of Assistant City Planner 
is not a Corporation post but a Govern- 
ment post and the State Government is 
entitled to make the appointments under 
Section 132 (1). (Para 13) 


Brief Note: (A)— The posts of As- 
sistant City Planners are included in the 
expression ‘Assistant Town Planning Offi- 
cers’ referred to in Section 132 (1). Even 
otherwise, the Government is empowered 
to appoint ‘other officers’. There can 
therefore. be no doubt that the Govern- 
ment was empowered to appoint Assistant 
City Planners under Section 132 (1). This, 
they did under the various G. Os. The 
mere fact that no reference is made in 
the G. Os. to Section 132 (1). is of no 
consequence. It is well settled that pro- 
vided an authority has the power, the 
mere fact that the source of the power 
is not indicated does not make the 
exercise of the power invalid. 

(Para 13) 


If the posts were created under Sec- 
tion 132 (1), the mere fact that the Gov- 
ernment issued a direction for the re- 
covery of salaries from the Corporation 
would not make the posts any the less 
government posts under Section 132 (1) 
of the Act. (Para 14) 


Section 132 (2) does not require that 
only persons belonging to the local 
government service shall be appointed as 
officers under Section 132 (1). All that 
it means is that the officers appointed 
under that section would thereafter be- 
long to the local government service. 

(Para 15) 

The Mulki rules have no application 

fo the posts in question. (Para 16) 


Although the Government is entitled 
to make the appointments under Section 
132 (1), there is nothing to preclude the 
Government from appointing employees 
of the Corporation to the said posts, if 
it so chooses. Order of Vaidya J. in 
WwW. P. No. 5890 of 1970, D/- 25-6-1971 


(Andh. Pra.). Reversed, (Para 18) 
Cases Referred: Chronological Paras 
ATR 1971 Andh Pra 118 = (1971) 


1 Andh WR 39 (FB). P. Laksh- 
mana Rao v. State of Andhra 
Pradesh 17 
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T. Ananta Babu and I Venkata- 
narayana, for Appellant in Writ Appeal 
No. 197 of 1971 and for Respondent No. 3 
in Writ Appeal No. 215 of 1971 and Prin- 
cipal Govt. pleader, for Appellant in Writ 
Appeal No. 215 of 1971 and Respondent 
No. 2 in Writ Appeal No. 197 of 1971 
and Upendralal Waghray, for Respon- 
dent No, 1 in both Appeals; A. Pula 
Reddy, for Respondent No, 3 in Writ 
Appeal No. 197 of 1971 and Respondent 
No, 2 in Writ Appeal No. 215 of 1971. 


ALLADI KUPPUSWAML, J.:— These 
two appeals are directed against the 
judgment and order dated 25-6-1971 in 
W. P. No. 5890 of 1970. The third res- 
pondent in the writ petition is the appel- 
lant in W. A. No. 197 of 1971. The State 
of Andhra Pradesh who is the first res- 
pondent in the Writ Petition is the ap- 
pellant in Writ Appeal No, 215 of 1971. 
The questions for consideration in both 
the Writ appeals are identical and hence 
both the appeals are’ considered together 
in this judgment. 

2. The first respondent in both the 
writ appeals is the petitioner in the Writ 
petition. He was appointed as a sub- 
overseer in the Municipal Corporation of 
Hyderabad in the year 1955. Later on 
this post was re-designated as Supervisor. 
In a vacancy in the post of Assistant 
City Planner, he was posted in July, 1970. 
He stated that the Standing Committee 
passed a unanimous resolution recom- 
mending his case for permanently post- 
ing him in the post and the Commissioner 
and Mayor also strongly recommended his 
case, After the supersession of the Muni- 
cipal Corporation the Special Officer also 
recommended that he should be made 
permanent in that post. The Government, 
however passed an order posting the third 
respondent in the writ petition (appel- 
lant in the W. A. No. 197 of 1971) as the 
Assistant City Planner in G. O. Ms. No. 
914 Health, Municipal Administration 
(L-2) Dept, dt. 8-12-1970. The first res- 
pondent herein filed the Writ Petition for 
the issue of a Writ of mandamus or other 
appropriate Writ, direction or order de- 
claring that the action of the Govern- 
ment in posting the third respondent in 
the Writ Petition as Assistant City Plan- 
ner under the said G. O. was illegal and 
void. He contended that the appointing 
authority In respect of the said post was 
the Corporation (Special Officer after 
supersession) and the Government had no 
powers to appoint the third respondent 
as the Assistant City Planner. Assum- 
ing, without admitting that the said post 
could be filled by the Government, it 
cannot post a person who is not a mem- 
ber of the local Government service or a 
municipal employee to the said post and 
as the third respondent was not a mem- 
ber of the local Government service he 
could not be appointed to the post. Laste 
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ly, it was contended that he could not 
be appoin also for the reason that 
he was not a Mulki within the meaning 
of Mulki rules. 

3. It was contended on behalf of 
the third respondent as well as the Gov- 
ernment that the Government was en- 
titled to make the appointment under 
Section 132 of the Hyderabad Municipal 
Corporation Act and that the appoint- 
ment was properly made. The conten- 
tion that a person who is not a member 
of the local Government service or a 
Municipal employee or a M cannot 
be appointed to the post was denied. 
They further contended that the petitioner 
‘was not possessed of the necessary quali- 
fications for the post of Assistant City 
Planner. He was not posted in July, 
1970 in the vacancy in the post of As- 
sistant Planner, but was placed in addi- 
tional charge of the post till alternative 
arrangements were made by the Gov- 
ernment. In the circumstances they said 
that he had no locus standi to file the 
Writ Petition. 

4, Our learned brother, Vaidya, J., 
negatived the contention of the Govern- 
ment that the petitioner had no locus 
standi. He held even assuming that the 
petitioner was asked merely to be in 
charge he could be relieved of that ar- 
rangement only by a properly appoint- 
ed person and therefore, he was entitled 
to say that the appointment of the third 
respondent in the writ petition was not 
valid. He further. held that the post of 
Assistant City Planner, to which the third 
respondent was appointed was the post 
for which the appointing authority is 
the Corporation under Section 137 (5) of 
the Act read with Section 138 (1) and (3) 
of the Act. and hence the Government 
was not entitled to make the appoint- 
ment. He also held that this was not a 
post to which Section 132 of the Act ap- 


plies and the Government was not com-. 


petent to make an appointment to this 
post under that section. He also held 
that in the circumstances of the case. it 
could not be held that the appointment 
was made under Section 132 (1) of the 
Act. He further observed that even as- 
suming that the Government could make 
the appointment under Sec. 132 the third 
respondent to the writ petition could not 
be appointed as he was not a person be- 
longing to the local government service. 
In the result he allowed the writ pet- 
tion and passed’ an order quashing the 
G. O. Ms. 914/8-12-1970. 

5. The above two appeals have 
been preferred by the third and first res- 
wpondents respectively in the writ peti- 
tion against the said order in W. P. No. 
5890/70. 

6 We found that the Municipal 
Corporation of Hyderabad represented by 
the Special Officer who is the third res- 
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pondent in W. A. No. 197/71 and the second 
respondent in W. A. No. 215/71 had not en= 
tered appearance. After hearing the 
arguments of counsel on behalf of the 
Government, the petitioner and the third 
respondent in the writ petition we fell 
it desirable that the Special Officer of 
the Corporation also should file an affix 
davit stating the circumstances in which 
the appointment of the third respondent 
came to be made. He accordingly an 
affidavit and we heard the counsel for the 
Special Officer also. 

7. In order to appreciate the con- 
tentions of the appellants on the one hand 
and the first respondent on the other, it is 
necessary to set out the relevant provisiong 
A the Hyderabad Municipal Corporation 


Section 180 (1): There shall be con- 
stituted for the purpose -of this Act, and of 
any law for the time being in force regu- 
lating the powers and duties of other local 
authorities a Local Government Service 
consisting of officers and servants of a Cor- 
poreon who hold any of the posts speci- 

ed in edule ‘C’ which may from time 
to time be amended by the Goverament in 
consultation with the Corporation, 

(2) Government shall have the er 
to appoint, dismiss, and transfer and to 
take disciplinary action against officers be- 
longing to the said service and prescribe 
conditions of their service. 

(3) Unless it be otherwise pond 
under sub-section (2) the Hyderabad Civil 
Service Rules for the time being in force 
relating to the appointment and conditions 
of service and rules for the time being 
in force relating to the conduct and en- 
quiry into the conduct of Government ser- 
vants shall apply to officers belonging to 
the Local Government Service. 

Section 181 (1): There shall be con- 
stituted a Local Government service fund 
to meet the expenditure in respect of sala- 
ries, allowances, pensions, provident fund, 
gratuity and other necessary expenditures 

yable to the officers and servants of 

ocal Government Service appointed under 
the provisions of this Act or of any other 
law for the time being in force or rules 
made thereunder or by any order of the 
Government. 

(2) The corporation shall contribute 
12%% of its revenue tow the Local 
Government Service fund constituted under 
sub-section (1). 

Provided that the Government may 
from time-to time by a notification in the 
Offcial Gazette revise or alter the percent- 
age of the contribution towards the- | 
Government Service fund. 

Section 182 (1): The 
may, in addition to the officers and ser- 
vants specified in Schedule C appoint for 
the purposes of this Act and of any law 
for the time being in force regulating the 
duties and. powers of other autho- 
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rities, duly qualified person or persons to 
be Superintending Engineer, Chief Town 
Planner, Divisional Engineer, Assistant 
Engineers, Assistant Town Planning Of- 
cers, Architects, Inspecting Officers or other 
officers for the whole or any part of the 
State and may sanction such establishment 
for the said officers as may be deemed 
necessary. 

(2) The officers and establishment ap- 
pointed under sub-section (1) shall belong 
to the Local Government Service and their 
expenses shall be defrayed from the Local 
Government Service Fund constituted 
under Section 131. ' 

(8) The powers and duties of the off- 
cers mentioned in sub-section (1) shall be 
such as may from time to time be deter- 
mined by the Government. 


Section 137 (2): The Commissioner 


shall from time to time prepare and bring 
before the Standing _ Committee setting 
forth the number, designations, grades, 


fees and allowances of the officers and ser- 


vants who should in his opinion be main-- 


tained and the amount, nature of the 
grades, fees and allowances which he pro- 
poses should be paid to each. 

xX xx xx 

Section 187 (5): No new permanent 
office with a minimum monthly sal ex- 
clusive of allowances of rupees one d- 
red or more shall be created without the 
sanction of the corporation and no new 
office with a minimum monthly salary _ ex- 
clusive of allowances of rupees one hundr 
and ninety or more or with a maximum 
monthly salary exclusive of allowances of 
rupees three hundred and forty or more 
shall be created without the sanction of the 
Government. 

Section 188 (1): The power 
pointing Municipal Officers and servants 
whether temporary or permanent whose 
minimum monthly salary, exclusive of 
allowances, is rupees one hundred and 
seventy or more but does not exceed 
rupees one hundred and eighty nine shall 
vest in the corporation. 

Section 188 (2): The power of ap- 
pointing Municipal Officers and servants 
whether temporary or permanent whose 
minimum monthly salary exclusive of 
allowances is rupees one hun or more 
but does not exceed rupees one hundred 
and sixty-nine shall vest in the Standing 
Committee, 


XX xx xx 
Section 188 (8): Save as otherwise 
provided in this Act the power of appoint- 
ing the Municipal Officers and Servants 
whether temporary or permanent vests in 
the Commissioner. 


of ap- 


xx x xx 
8. It is seen from the above pro- 
visions that the Government has the power 
to appoint officers and servants of corpo- 
ration to hold any of the posts specified in 
Schedule ‘C’ ‘wide Section 182). It has 
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also the power to make appointments to 
the posts of Superintending Engineer, 
Chief Town Planner and other posts men- 
tioned in Section 182 (1) or ihe: officers, 
in addition to the officers and 
mentioned in Schedule ‘Œ. (Vide Section 
182 (1)). It is admitted that the post of 
Assistant City Planner is not one of the 
osts mentioned in Schedule ‘C’ and hence 
ection 180 (2) has no application. But 
it is contended on behalf of the Govern- 
ment that the post of Assistant City Plan- 
ner is one regarding which appointment 
can be made under Section 182 (1) of the 
Act. On the other hand, the contention 
on behalf of the petitioner in the Writ 
Petition is that the post of Assistant City 
Planner is a post regarding which the 
Commissioner is the appointing authority. 
It is one of the posts dealt under the head 

unicipal Officers and Servants’ in Chap- 
ter IV of the Act commencing from Sec- 
tion 187, which are for the sake of con- 
venience referred to as corporation posts 
in contradistinction to the ass referred 


servants 


in Sections 180 (2) and 182 (1) of the Act 
which are referred to as Government posts. 
It is the case of the petitioner in the Writ 
Petition that the sanction was obtained for 
the creation of the posts under Section 187 
(5) of. the Act and the appointing authority 
is the Commissioner under Section 138 (8). 


9. In order to ascertain whether 
the post of Assistant City Planner is a cor- 
poration post or a Government post, it is 
necessary to consider the circumstances and 
the manner in which the post came to be 
created, 


10. Sri C. Narasimham, who was 
then the Secretary to the Government, 
Planning and Development Department, was 
asked to submit a report on various mat- 
ters relating to Hyderabad Municipal Cor- 
poration including the means for improving 
the administration and finances of the Cor- 
poration. In the report in paragraph (77) 
of Chapter IX he pointed out that the Cor- 
poration has no Town Planning establish- 
ment and is dependent on the Government 
Town Planning Department under the Chief 
Town Planner. As the City was growin 
fast since 1956 when it became the capital 
of Andhra Pradesh State, he said it was 
desirable that it should have a Town Plan- 
ning Department of its own. Consequently, 
the Government issued G. 0. Ms. No, 27, 
Health Housing and Municipal Administra- 
tion dated 6-1-1962 stating that it was de- 
sirable for the Municipal Corporation to 
have a Town Planning Department of its 
own and they accordingly directed the 
Municipal Corporation to set up a Town 
Planning Department as expeditiously ag 
possible. By G. O, Ms. 828, M. A., dated 
15-38-63 they sanctioned the creation of a 

ost of Assistant Town Planner. Under 
a O. Ms. 7 M. A., dated 3-1-1964, the 
post was upgraded to that of Town Plan- 
ner. By a subsequent G. O. Ms. 32, M, As 
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dated 11-1-1965 it was directed that the 
Post of Town Planner be treated as a tem- 
porary addition to the post of Joint Direc- 
tor of Town Planning in the dhra Pra- 
desh Town Planning Service and the spe- 
cial rules governing recruitment to the post 
of Joint Director of Town Planning was to 
apply mutatis mutandis to the post of Town 
P er. The post of Town Planner was 
subsequently redesignated as ‘City Planner.’ 
o IL On 7-5-1965 the Commissioner 
of the Municipal Corporation put up a 
note to the Standing Committee. fa that he 
requested the Standi Committee to re- 
commend to the general body for the sanc- 


tion of five Assistant Town Planners, in ad- 
dition to other staff. The Standing Com- 
mittee in its proceedings dated 7-7-1965 


recommended to the general body to ap- 
prove the scheme submitted by the Com- 
missioner with certain variations. If further 
observed: 

“Meanwhile, for the posts which are 
within the purview of the Government, the 
‘Municipal Commissioner is authorised to 
correspond with the Government for their 
action in anticipation of sanction of the 
general body of the corporation. He is also 
authorised to fill up the posts which are 
within the powers of the Standing Com- 
mittee pending approval of the general body 
af the Corporation.” 

The general body by its resolution 
dated 8-11-1965 approved the scheme of 
the Municipal Commissioner subject to cer- 
tain variations which are not material for 
the purpose of these appeals. On 8-4-1965 
the Government passed G, O. Ms. 383 HH 
& M. A. Dept. sanctioning the creation of 
five posts of Assistant Town Planners (one 
in the main office and the other four in 
the Municipal Circles) temporarily for a 
period of one year. On the recommendation 
of the Commissioner, the Government pass- 
ed G. O. m 75 M. Pos a e A 

grading these posts to those o istani 
Directors of Town Planning and they were 
also redesignated as Assistant City Planners. 
By the same G. O. the Director of Town 
Pimning was requested totake expeditious 
action to fill in the posts of Assistant City 
lanners. If suitable candidates were not 
available’ for appointment in these posts, it 
was suggested ar an pa pa e filled 
in by direct recruitment u e Andhra 
Pradesh Public Service Commission, Hydera- 
bad. By a-memo dated 15-3-1967 the Gov- 
ernment directed the Director of Town 
Planning to add the above five posts to the 
cadre strength of the Town Planning De- 
partment By another memo Dated, 18-7- 
1967 the Government stated that as the 
above posts are to be added to the cadre 
strength of the Town Planning Department 
the expenditure on these posts has to be 
met initially from Government funds and 
later on recovered from the Municipal Cor- 
oration of Hyderabad as in the case of 
unicipal Secretaries, & Public Health Engi- 


A.J. R. 


neers working in the Municipal Corporation 
of Hyderabad. It was therefore, necessary to 

e a provision in the budget for this 
purpose. The Director of Town Planning 
was to exercise disciplinary control over the 
persons holding these poe as in the case 
of Chief Engineer, Public Health Engineers 
and Municipal Secretaries in the Municipal 
Corporation of Hyderabad respectively. 

On 24-8-1968 G. O. Rt. 767 M.A. was 
passed sanctioning continuance of these 
posts for a further period of one year. It 
was stated that the expenditure on this ac- 
count was to be initially met from the 
State funds made under M. H. 71 Miscel- 
laneous and unforeseen charges X (i) Local 
Government Services and recovered from 
Municipal Corporation of Hyderabad at the 
end of financial year. In a letter written by 
the Director of Town Planning dated 16-9- 
1969 to the Special Secretary to Govern- 
ment, Health, Housing and Municipal Ad- 
ministration Department, he stated that the 

sts of City Planner and Assistant City 
Janners are deemed to be Government 
posts and added to the temporary cadre 
strength in the Directorate of Town Plan- 
ning. The Government by its memo dated 
24-10-1969 informed him that- as the post of 
City Planner and Assistant City Planners in. 
the Municipal Corporation of Hyderabad 
are Government posts, no further orders are 
conside necessary. 


12, Subsequently, when it was 
sought to apport an Assistant City Planner, 
the Mayor by his letter dated 8-7-1970 
recommended to the Government strongly 
the case of the petitioner in the Writ Peti- 
tion for appointment as Assistant City Plan- 
ner. The Commissioner also recommended 
his case strongly bv his letter dated 1-8- 
1970. By another letter dated 2-11-1970 the 
Special Officer also requested that the pro- 
posals of his predecessor for the appoint- 
ment of Badrinarayan may be considered 
as he really deserves encouragement. It was 
also pone that such a course of action 
would induce some of the deserving em- 
ployees of the Munici Corporation to 
work had and exhibit their efficiency in dis- 
charge of their -official duties. The Govern- 
ment, however, by G. O. Ms. 914 M. A 
dated 8-12-1970 which is the order impugn- 
ed, posted Sri Rangarao’ as the Assistant 
City Planner, 

13. It was argued Sri Upendra- 
lal Waghray that the aa Ta out 
above under which the post of Assistant ` 
City. Planners were created point to the 
conclusion that they were Corporation posts 
coming under Section 187 of the Act which - 
were sanctioned by the Government under 
Section 187 (5) of the Act, He relied upon 
the note of the Commissioner D/- 7-5-1965 
to the Standing Committee for recommend- 
ing to the Genera] Body for the sanction of 
five Assistant City Planner posts, the recom- 
mendation of the Standing Committee dated 
7-7-1965 and the resolution of the General 


PD 8-11-1985. He also stressed on the 
wording of the G. O. 383 which stated that 
the Government sanctioned the creation -of 
five posts of Assistant Town Planners, which 
were later on designated as Assistant City 
Planners. In our view the G. O. creating the 
posts of Assistant Town Planners and the 
subsequent G. Os. redesignating them as 
Assistant City Planners clearly indicate that 
they were considered as posts under Sec- 
ion 182 (1) of the Act. G. O. 
designated these sts as Assistant 
Planners directed the Director of Town 
Planning to fill in the posts and if suitable 
candidates were not available, by direct re- 
cruitment through the Andhra Pradesh Pub- 
lic Service Commission,. He was asked to 
add the above pore the cadre strength 
of the Town Planning Department and it 
was stated that the Director of Town Plan- 
ning was to exercise disciplinary control 
over these persons and it was made clear 
by subsequent correspondence that these 
posts were Government posts. 


It is true that the suggestion came 
from the Commissioner, Standing Committee 
and the General Body of the Corporation, 
but the proceedings of the Standing Com- 
mittee themselves show that the authorities 
of the Corporation regarded these posts as 
posts within the purview of the Govern- 
ment. The Commissioner was asked to cor- 
respond with the Government with re 
to these posts for their action. If these posts 
ithin the meaning of Section 137, 

ement would be to obtain 

e Government for the creation 
osts. Once such a sanction is ob- 
e appointment would be in the 
hands of the Commissioner. But the entire 
proceedings of the various authorities of the 
Corporation and the correspondence set out 
above would clearly indicate that even they 
proceeded on the footing that the Govern- 
ment was. the appointing authority. Under 
Section 182 (1) the Government may in ad- 
dition to the officers mentioned in schedule 
‘C’, appoint persons for the various posts 
mentioned in that section, as also “other 
officers.” One of the posts referred to is the 
st of Assistant Town Planning Officer. 
e posts of: Assistant City Planners with 
which we are concerned were originally de- 
signated ag Assistant Town Planners and 
were re-designated as Assistant City Plan- 
ners. Thus, they are included in the res- 
sion “Assistant Town Planning Officers’ re- 
ferred to in Section 182 (1). Even other- 
wise, the government is empowered to ap- 
int ‘other officers. There can therefore, 

e no doubt that the Government was em- 
powered to appoint Assistant City Planners 
under Section 132 (1). This, they did under 
the various G. Os. referred to above. The 
mere fact that no reference is made in the 
G. Os. to Section 182 (1), is of no conse- 
quence, It is well settled that provided an 
authority has the power, the mere fact that 
the source of the power is not indicated 


-from State funds, but later on 


-the Corporation, 
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does not make the exercise of the power 
inv. 

14. It was contended that the posts 
of Assistant City Planners were not created 
under Section 182 (1) as it was provided 
in the relevant G. Os. that the expendi- 
ture on this account was to be initially met 
recovered 
from the Municipal Corporation of Hydera- 
bad. It was also pointed out that provision 
in the Corporation ‘budget was made with 
reference to the salaries to be paid to the 
Assistant City Planners, It was therefore, 
argued that these posts were Corporation 

osts under Section 187. Our attention was 
wn to Section 181 of the Act, which 
ovides that a Local Government service 
d is to be constituted to meet the ex- 


penditure in respect of salaries, allowances 
etc. payable to the officers and servants of 
local government service appointed under 


the provisions of the Act and the Corpora- 
tion have to contribute 12%% of its revenue 
towards this fund. It was argued that if 
these posts were Government posts under 
Section 182 (1), their salaries must be met 
only from the Local Government Service 
fund and cannot be recovered from the 
Corporation. Since such a provision wag 
made it would follow that they were not 
intended to be government posts. We can- 
not accept this contention. In these appeals 
we are not called upon to decide the correct- 
ness or otherwise of the direction of the Gov- 
ernment that the amount of salaries, allow- 
ances etc. payable to these officers should 
be recovered from the Corporation. 


Even assuming that they were in error] . 
in doing so, if the posts were created under 
Section 132 (1) as we have already held, 
the mere fact the rament issued a 
direction for the recovery of salaries from 
the Corporation would not make the posts 
any the less government posts under Sec- 
tion 132 (1) of the Act. Further, we are also 
informed that though Section 182 (1) pro- 
vides that the Corporation should contri- 
bute 12%% of its revenue towards the local 
Government service fund, by a subsequent 
G. O. the ; povernment restricted this contri- 
bution to the actual amounts spent by the 
Government under that head which would 
be much less than 12%% of the revenue of 
The direction that the 
amount should be recovered from the Cor- 
pee is explainable with reference to 

is G. O. Another circumstance which was 
relied on was that in the G. O. i 
the posts the expression used is that the 
Government ‘sanction’ the creation of posts 
and it was said that this is referable to 
Section 187 (5) of the Act which requires 
that the creation of the posts by the Corpo- 
ration must be with the sanction of the 
Government. But the G. O. does not sano- 
tion the creation of the post of Corporation. 


` Even in Section 182 (1) the expression 
erefore, 


‘sanction’ is used and it cannot th 


be said that under the G., O. sanctioning 
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the posts the Government was sanctioning 
creation of the posts by the Corporation. 


15. It was then contended that 
even if the government was authorised to 
appoint the Assistant City Planners under 
Section 132 (1) of the Act and did so in 
fact, the appointment of the third respon- 


dent in the Writ Petition was contrary to` 


the said provision, as he did not belong to 
the local government service. In support of 
this argument reliance was placed on Sec- 
tion 182 (2) of the Act which says that offi- 
cers and establishment appointed -under 
sub-section (1) shall belong to the local 
Government service. The argument is based 
upon a misconception of the scope of Sec- 
tion Hee (2). ee said aoe does not gs 
quire t only persons onging to the 
local government service shall be appointed 
as officers ynder Sec. 182 (1). that it 
means is that the officers appointed under 
that section would thereafter belong to the 
local government service. this is the 
correct interpretation, will be clear from a 
reading of Section 180 (1) which says that 
there shall be constituted a local government 
service consisting of officers and servants of 
a Corporation who hold any of the Posts 

ecified in Schedule ‘C. Thus the local 

vernment service consists of officers who 
hold posts specified in Schedule ‘C m any 
Corporation, namely, Commissioner, Deputy 
Commissioner etc. Section 182 (2) gives 
power to the aov anen to appoint certain 
other named officers mentioned in that sec- 
tion as well as other officers. Section 182 (2) 
says that these officers shall .also belong to 
the local government service. 


_We cannot read this section as impos- 
ing a condition on the government viz., to 
appoint only persons b bnging to the local 
government service as officers under this 
section. Read with Sec. 130 E: this a 
ment would iad to the arent T i hof 

ons who hold posts specified in Sc e 
Or and who constitute the local government 
service only can be appointed as officers 
under Section 182 (1), Reference was also 
made to the Hyderabad Local Government 
Service (Declaration as State Civil Service) 
Act. Under this Act the local Government 
service is declared to be and shall be deem- 
ed to be a civil service of the State and 
the local government service fund shall form 

art of the consolidated Fund of the State. 
‘We do not think that the provisions of this 
Act are of any help in considering this 
question. 


16. It was also contented that as 
the third respondent in Writ Petition is not 
a Mulki within the meaning of Mulki Rules 
he could not be appointed to the post. In 
this connection reference was made to Sec- 
tion 140 -which says that the Hyderabad 
Civil Service Rules and all es for the 
time being in force relating to the conduct 
and inquiry into the conduct of government 
servants shall apply to Municip 
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and servants. In our view this provision is 
of no assistance to the petitioner in the 
writ petition for more than one reason. 
Firstly, this section applies to Municipal 
officers and servants. The heading ‘Munici- 
pal rs and servants’ occurs just above 
ection 187 and therefore, this ression 
can only relate to officers appointed under 
Sections 187 and 188. We have already held 
that these posts are not posts coming under 
Section 137 or Section 188, of the Act and 
hence Section 140 has no application. Se- 
condly, under the section ess otherwise 
prescribed under Section 189, the Hydera- 

d Civil Service Rules relating to appoint- 
ment and conditions of service shall apply. 


We donot find anything in the Hydera- 
bad Civil Service Rules which provide that 
the appoinment should be confined only 
to Mulkies. Such a provision is found only 
in the Hyderabad General Recruitment 
Rules. Rule 5 provides that no person will 
be eligible for appointment to a State or a 
Subordinate Service unless he is an Indian 
National, subject to the condition that such 
person should be in ession of a Domi- 
cile Certificate (i.e, Mulki certificate). But 
Section 140 does not refer to the Hyderabad 
General Recruitment rules, which were ad- 
mittedly in force when the Hyderabad 
Municipal Corporation Act was passed. If 
the intention was that those rules should 
govern the appointments to Municipal O- 
cers and servants, reference would have 
been made to the said rules. It was also 
stated that there are no rules prescribed 
under Section 139 of the Act, relating to 
Municipal Officers and Servants, No other 
provision of law was brought to our notice 
which provides that Mulki rules will apply 
to appomimat of officers and servants of 
the Corporation. 


Further, the third respondent in the 
writ petition was not appointed for the 
first time to this post. He was already hold- 
ing a post in the Town Planning service. 
He was appointed as Assistant City Planner 
in the sense that he was posted as Assis- 
tant City Planner. There can be no doubt 
that the Mulki rules have absolutely no ap- 
pee to the posting of the third respon- 

ent in the writ petition as Assistant City 
Planner. 

17. In the view we have taken it 
is not necessary for us to consider the con- 
tention of Mr. T. Ananta Babu that the 
decision of the Full Bench of this Court in 
P. Lakshmana Rao v. State of Andhra Pra- 
desh, AIR 1971 Andh Pra 118 requires re- 
consideration, 


18. Mr. Upendralal Waghray stre- 
nuously contended that if it were held that 
the: posts of Assistant City Planners are gov- 
ernment posts, there will be a serious in- 
road into the autonomy of the Municipal 
Corporation. He submitted that in the larger 
interests of such autonomy which is essen- 
tial for the smooth working of a democracy, 
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as many posts as possible should be under 
the control of the Corporation and there 
should be very little interference by the 
government. He also submitted that in the 
view we have taken the avenues of promo- 
tion to these posts would be completely 
closed to the employees of the Municipal 
Corporation. While, we realise the force of 
his contention we find it unable to take 
these circumstances into consideration in 
interpreting the terms of the statute. 

The remedy in such cases would be to 
appeal to the legislature to see that proper 
‘amendments are made in the Statute to give 
greater effect to the autonomous character 
of the Municipal Corporation. While we 
have held that the posts are government 
posts and the government is entitled to 
make the peat under Section 182 
a) of the Act we do not see anything 
which precludes the government from ap- 

ointing employees of the Corporation to 

e said posts, if the government so chooses. 
Hence it cannot be said that the avenues 
of promotion of the Corporation employees 
to these posts will be closed. Our attention 
has also been drawn to the fact that the 
petitioner in the writ petition was strongly 
recommended to the post the Commis- 
sioner, Special Officer and the Mayor. We 
have no doubt that the Government will 
bear in mind the claims of the petitioner 
whenever appre riate occasion arises. 

19. n the result we hold that the 
appointment of the third respondent in the 
writ petition as Assistant City Planner under 
the impugned G. O. is valid, and no case is 
made out for quashing the said G. O. 

20. In the circumstan Writ 


e ces, the 
appeals have to be allowed and the Joe 
ment and order in Writ Petition No. 5890/ 
70 has to be set aside. 

21. There wi be no order as to 
costs. Advocate’s fee Rs. 100/-. 
Appeals allowed. 


AIR 1972 ANDHRA PRADESH 329 
(V 59 C 85) 


M. KRISHNA RAO AND 
LAKSHMAIAH, Jj. 

Kakkera Peda Audeyya and others, Ap- 
pellants v. Revenue Divisional Officer and 
others, Respondents. 

Writ Appeal No. 528 of 1968, D/- 
25-8-1971, against order of Sri Chinnappa 
Reddy, J, in W. P. No. 810 of 1967, D/- 

- 20-8-1968. 

(A) Andhra Pradesh (Andhra Area) 
nams (Abolition and Conversion into Ryot- 
wari) Act (87 of 1956), Sec. 7 — “Persons 
interested” — Meaning of. (Para 8) 

The words ‘persons intersted’ cannot 
þe said to have reference only to the persons 
who appeared at the enquiry under S. 8. 
They have reference to all other persons 
interested besides those who applied for the 
Brant of a patta. (Para 8) 
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K. P. Audeyya v. Rev. Divl. Officer (K. Rao J.) 
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(B) Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956), Sec. 7 — 
“Persons interested” — Persons in possession 
of property would be persons interested in ` 
a grant of a ryotwari patta. (Para 8) 

(C) Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (87 of 1956), Sec. 7 (1) 
— Order granting a ryotwari patta — It 
has to be a speaking order after holding a 
quasi judicial enquiry — Decision in Writ 
Petn. No. 310 of 1967, D/- 20-8-1968 
(Andh Pra), Reversed. (Paras 7, 9) 

M. B. Sarma, for Appellants; 
Suryanarayanamurthy for 8rd Govt. Pleader 
(for No. 1), A. Hanumantha Rao and V. 
a bbm Sastry (for No. 2), for Respon- 

ents. i 

KRISHNA RAO, J.:— This appeal is 
fled against the order of our learned bro- 
ther Chinnappa Reddy, P dismissing Writ 
Petition No. 310 of 1967. 

2, The Writ Petition is filed under 
Article 226 of the Constitution of India to 

ash an order of the Revenue Divisional 
ficer, Narasaraopet dismissing an applica- 
tion filed by the petitioners to excuse the 
delay in filing an appeal before him under 
the provisions of the Andhra Inams Aboli- 
tion Act, hereinafter referred to as “the 
Act”, and in the alternative to quash the 
a p by the Inams Tahsildar on 24 


8. The dispute is as r s certain 
service inam lands bearing S. No. 52 about 
Ac. 5-77 cents in extent, T. D. No. 1114, 
situate in the village Pasumarru. An en- 
quiry under Section 3 (1) of the Andhra 

ams Abolition Act, 1956 was conducted, 
as a result of which it was held that the 
inam lands belong to individuals situated in 
a ryotwari village. The decision under Ser- 
tion 8 was duly published on 30-10-1961. 


4, Therefore Respondents 2 and 8 
in the Writ Petition, hereinafter referred to 
“as respondents”, filed applications for the 

ant of a ryotwari patta. In pursuance of 

ese applications a notice was issued to 
them fixing a date of hearing. It is stated 
that at the hearing the respondents and the 
village Karnam and some others were exa- 
mined in support of the respondents’ claim 
for obtaining a patta. On the basis of this 
eoguiry a patta was issued under Section 7 
in favour of the respondents, 

5. Subsequently in a dispute be- 
tween the petitioners and the respondents 
in criminal cases regarding possession, the 
respondents produced the patta granted in 
their favour. The petitioners at once applied 
for a certified copy of the order under Sec- 
tion 7 of the Act; but they received an en- 
dorsement stating that there were no pro- 
ceedings under the said section. But they 
were given a copy of the patta issued in 
favour of the respondents. The petitioners 
thereupon filed an appeal before the Reve- 
nue Divisio Officer. with an application 
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to excuse the delay in filing the appeal 
stating that they had no notice of the en- 

iry under Section 7 of the Act and that 

ey knew about -the issue of patta onlv 
when it was produced: by the respondents 
in the cecal case. The application to 
condone the delay was dismissed. Aggrieved 
by this order, the petitioners filed the above 
writ petition in this Court seeking to quash 
the order of the appellate pune as well 
as the issue of patta by the Tahsildar. 

6. The learned paee dismissed the 
Writ Petition poldne. at he is not pre 
pared to interfere with the discretion exer- 
cised by the Revenue Divisional Officer in 
refusing to condone the delay. In this ap- 
peal we have called for the entire record 
and on a scrutiny of the same we find that 
though some statements were. recorded 
under Section 7 of the Act, no order was 
passed by the Tahsildar as contemplated 
oe The file only shows the following 
order:— 


_ For orders whether PE may be 
repared put up the Act 
Ket put up. Issue patta. 24-8-66” 

7. A perusal - of the provisions of 
Section 7 sub-clause (1) of the Act shows 
that the Tabsildar sho 
or en application filed before » serve 
notices on persons interested in the grant of 
ryotwarl patta. After giving a reasonable 
opportunity of’ being heard and examinin 
al the relevent records, the Tahsildar shoul 
determine the persons entitled to ryotwari 

atta in accordance with the provisions of 
Section 4 and t 

the prescribed form. There can be no doubt 
that these provisions envisage a PaT 
cial enquiry to. be conducted by the Inams 
Tahsildar. A similar view was expressed by 
Ramachandra Rao, J., in Writ Petition No. 
4998 of 1968, dated 17-3-1970. Sub-Clause 
(2) of Section 7 provides an appeal against 
the said order before the Revenue Divisional 
Officer. Under the relevant rules an authen- 
ticated copy of such order should be filed 
along with the- Memorandum of poe 
The procedure indicated under Section 7 in- 
volves the following stages:— 

(1) Issue of notices to interested per- 


sons, 

(2) A determination of the persons en- 
titled to the patta, and 

(3) The grant of a patta in favour of 
such persons. ' 
The record -discloses that no such order 
determining the persons entitled to ryotwari 
patta was at all passed by the Tahsildar. 
There was, therefore, no order on the basis 
of which the petitioners. could have 
even assuming that they were bound to file 
an a 


. The learned Counsel for the res- 
pondents contended that the petitioners 
never took part in the enquiry under Sec- 
tion 3 of the Act and that they are there- 
fore not persons interested and entitled to 
a notice of enquiry under Section 7. In 
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-to all 


d: either suo motu . 


them ryotwari patta in -` 


.an order cannot 
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other words, it is urged, the words “persons 
interested” occurring im sub-clause (1) of 
Section 7 have reference only to the persons 
who appeared at the enquiry under Sec- 
tion 8. According to .the respondents they 
appeared at the enquiry under Section 3 and 
notices were issued to them about the date 
of enquiry and that there was no duty on 
the part of the Tahsildar to issue notices to 


- anyone else. We are unable to accede to 


this extreme contention. Rule 5 sub-cl. (2) 
of the Rules framed under the Inams Abo- 
lition Act clearly lays down that the notice 
referred to in sub-section =i of Section 7 
shall be served not only on the persons who 
applied for the grant of a patta, but also 
on all other persons interested. This clearl 
contemplated that there was a duty on the 
Tahsildar to issue notice of the said enquiry 
ersons interested. There is no defini- 
tion of the words “persons interested” under 
the Act or the Rules. In the context of the 
enquiry under Section 7 read with Section 4 
of the Act, it is enough for the purpose of 
our case to hold that persons in possession 


of the property are certainly ‘persons inter- 


> in an enquiry as to who is entitled 
to the grant of a ee patta. It is stated 
in the affidavit filed in support of the Writ 
Petition that the petitioners are in actual 
ossession of the lands paying taxes to the 
overnment and that their names be 
easily ascertained from the revenue records. 
The case of the petitioners is that the res- 
pondents, ia collusion wi the karnam, 
managed to obtain the patta behind thé 
back of the petitioners. We have scrutinised 
the certified copies of the revenue records 
produca before us the learned Counsel 
the petitioners and we are satisfied that 
the petitioners are certai rsons inter- 
est entitled to notice under Section 7 
of the Act. We have also pointed out that . 
the Tahsildar has not passed any order, that 
is to say, an order containing reasons as to 
who is entitled to a- patta. The issuance of 
patta in a pro forma only embodied the 
result of the decision contemplated under 
Section 7 (1). 


9. The learned Counsel for the res~ 
pondente, however, argued that Section 7(1} 
oes not contemplate the passing of a writ 
ten order. We cannot agree wi i 
tention. When once an appeal is 
against the said order it follows 
Tahsildar should pass a speaking order, so 
that the appellate authority may be in a 
position to examine the correctness of the 
said order. The word “determination” oc- 
curring in Section 7 (1) of the Act- means 
nothing more than to decide and to express 
in writing the decision arrived at as a result 
of the enquiry. It is, therefore, apparent 
from a perusal of the record that no order 
contemplated by Section 7 (1) of the A 
was passed by the Tahsildar, Hence 
ryotwari patta issued in the absence of each 
under law. We find 
that this is a fit case in which the appellatg 
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authority should have excused the delay and 
allowed the appeal directing the Tahsildar 
to conduct a regular enquiry followed by 
an order determining the persons entitled to 
a ryotwari patta. But instead of sending the 
matter to the appellate authority, we think 
the proper course is to direct the Inams 
lidar himself to conduct the enquiry 
afresh after giving notice to the petitioners 
as well as respondents 2 and 3 fixing a date 
for the enquiry. The Tahsildar is directed 
to hear the parties and examine any wit- 
nesses on behalf of the parties. He is also 
directed to scrutinise all the relevant records 
including the Inam Fair Register and the 
Inam-B-Register in order to determine the 
person or persons entitled to Poem patta. 
. We, therefore, ow this ap- 

peal and the Writ Petition and quash the 
pn dated 24-8-1966 issued by the Tahsil- 
u eats of the aint R sine eee The 
Writ Ap is accordingly allow ut we 
direct the parties to bear their own costs 
ao appeal as well as in the writ peti- 


Appeal allowed. 


AIR 1972 ANDHRA PRADESH 331 
(V 59 C 86) 


SAMBASIVA RAO, J. 


Nadella Narayana Prasada Rao and 
others, Petitioners v, State of Andhra Pra- 
desh represented by the District Collector 
Krishna and another, Respondents. 

Writ Peto. No. 785 of 1970, D/- 18-3- 
1971. 

Index Note: (A) Tamil Nadu Land En- 
eroachment Act (8 of 1905) (As applied to 
Andhra Pradesh), S. 6 — Eviction of per- 
sons already in possession on notified date 
——= Procedure laid down in Sec. 6 has no 

lication — They can be dispossessed 
i in accordance with Sec. 3 (d) of Estates 
Abolition Act and Rules thereunder. (X- 
Ref: Tamil Nadu Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 1948), 
tion 3 (d). (X-Ref: Tamil Nadu Estates 
(Abolition and Conversion into -Ryotwari) 
Rules, Rule 10). 

Brief Note: (A) Land ` Encroachment 
Act cannot be invoked to dispossess persons 
who had been in possession: of land for a 
long time prior to the notified date. Proper 
fe for eviction of such persons is 

id down in Estates Abolition Act and Rules 
thereunder. According to these provisions 
the Manager has to enquire into the rights 
of parties to acquire patta. If they are not 
entitled to patta prima facie, then proceed- 
ings for dispossession may be started. The 
two procedures should not be confused. 


(P 
T. Ananta Babu, for Petitioners. P. Bala- 
krishna Murty for 8rd Govt. Pleader, for 
Respondents. 
ORDER:— The. petitioners seek a writ 
of Mandamus commanding the State of 
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E ES eae Tanida Gama- 
varam respondents 1 an respecti- 
vely to refrain from enforcing the provisions 
of the Madras Land Encroachment Act, 
1903 against them. 


2. The material facts may be brief- 
ly stated here. The lands are situate in 
Vuyyuru which is an estate village in 
Vuyyuru estate. That estate was taken over 
by the Government under the Estates Abo- 
lition Act. These lands were chased in 
the year 1922 by one Nadella Veerabha- 

and Kopuru Kotaish for Rs. 10,000/- 
from Akkineni Venkata Ratnam. When in 
1929 survey was made, it was found that 
the land was in occupation of N. Virabha- 
draiah and Kotaiah. Patta No. 153 was 
granted to them ingly and they con- 
tinued te enjoy the land under the said 
patta. There was division between the two 
persons later and the Village Officers were 
collecting the wet cist from each sharer 
every year until now. The entire land is 
Ryoti land in respect of which the occu- 
piers are entitled to pattas. The present 
petitioners ele portions of the lands 
see ienty virtue of purchases for 
valuable consideration. ile so, the vil- 
lage officers issued petitioners 1 to 3 noti- 
ces under Section 6 of the land Encroach- 
ment Act on 7-3-1970 calling upon them to 
vacate the lands mentioned in the notices. 


Thereupon, the petitioners filed this Writ 
Petition. 
3. A number of contentions were 


raised, one of them being that the Madras 
Land Encroachment Act, 1903 is opposed 
to Article 14 of the Constitution. Now that 
a Bench of this Court upheld the validi 
of the Act, that argument is not press 
before me. The other two points stated in 
the writ petition are that the lands in res- 
pect of which the petitioners have vested 
rights under the Estates Abolition Act, 1948 
and the Estates Land Act, 1908 and that 
without issuing notice under Section 7 in 
advance, the issuance of notice under Sec- 
tion 6 is invalid. 


4, Unfortunately, there is no coun- 
ter filed by the respondents. In the absence 
of a counter, I will have to accept the 
averments contained in the affidavit as cor- 
rect. When that is the case, what emerges 
is that the present petitioners have come to 

in possession of the lands from 1940 
onwards . having pureed them from N. 
Veerabhadraiah and K. Kotaiah, and their 
sucessors who had ac these lands in 
the year 1922. It is thus obvious that the 
pornos: and their predecessors in title 

ve been in occupation of the lands long 
prior to the Estates Abolition Act and the 
date on which this estate was taken over. 

5. Now the question is whether the 

ndents can have recourse to the pro- 

ure of the Land Encroachment Act to 
dispossess the petitioners from the lands. 


The answer to the question does not involve 
any difficulty. The Estates Abolition Act and 
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the Rules made thereunder have laid down 
an elaborate procedure for enquiring into 
the rights of the parties and for disposses- 
sing persons who are not prima facie entitl- 
ed to ryotwari pattas. By virtue of Sec. 3, 
once an estate is notified and taken over, it 
in the entirety vests in the Government. 
Clause (d) thereof empowers the Govern- 
ment to take possession of the estate after 
removing any obstruction that may be offer- 
ed. The proviso thereto, however, precludes 
the Government from dispossessing any per- 
son of any land in the estate in respect of 
which they consider he is prima facie en- 
titled to a ryotwari patta. It is admitted that 
the petitioners have not filed any aries 
tions for pattas under Section 11 of the 
Act. Even then, the Rules made in G. O. 
No. 168 M dated 20-7-1955 under 
Section lay down clearly the procedure 
that has to be adopted in such cases, Rule 
(1) requires that before taking possession of 
any land in an estate under the proviso to 
Section 3 (d) of the Madras Estates (Abo- 
lition and Conversion into nyoman) Act, 
1948, the Manager of an estate shall exa- 
mine whether any ryot or landholder hold- 
ing lands in the estate is prima facie entitl- 
to ryotwari patta, or not. Rule (2) says 
that if the Manager considers any oc- 
cupant is prima facie entitled to a ryotwari 
patta, he shall allow such occupation tenta- 
tively to continue. Jf on the other hand, 
the Manager considers that a person is not 
rima facie entitled to a patta, Rule (8) 
Ta) provides that the Manager shall cause 
a notice to served on the person concern- 
ed calling upon him to show cause why he 
should not be apee of the d 
Clause (b) of the Rule requires the Manager 
to examine the representation, if any, made 
on the date fixed for the enquiry and after 
such enquiry as he may consider necessary, 
shall pass orders holding that the occupant 
is or is not prima facie entitled to ryot- 
wari patta in cred of the land. Then the 
other rules provide for several contingencies 
arising out of the decision of the Manager 
and also for preferring appeals against 
decision and a further revision thereon, 
Then, Rule 7 provides that when an occu- 
t of any land is found not to be actual- 
entitled to the ryotwari patta, a notice 
all be served by the Manager on the per- 
son in occupation of the land and it also 
authorises the Manager to take such further 
steps as are necessary to evict the occupant. 
Such eviction can be carried out in accord- 
.ance with the provisions of Rule 6. The 
form of notice is also prescribed by the 
rules. Further Rule 9 took care to state that 
nothing contained in the rules shall be con- 
strued as exempting any person unautho- 
risedly occupying land from the liability to 
be proceeded against under any law for the 
time being in force. Finally Rule 10 clearly 
says that the rules shall not apply to cases 
where the land is encroached upon after 
the estate has been notified. From the pro- 
visions of these rules and the Act, it is mani- 
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A. I. R. 
fest that the precedure adopted for evicting 


a person who is not prima facie entitled for 
ryotwari patta under the Estates Abolition 
Act is kept distinct and separate from the 
eviction procedure that is taken under the 
Land Encroachment Act. The two should 
not be confused with each other, In so far 
as the persons who were in possession of 
some land in the estate as on the notified 
date are concerned, they had to be dispos- 
sessed, if dispossession is ultimately „decided 
upon, only in accordance with the provi- 
sions of Section (8) (d) and the Rules made 
in G. O. Ms. No. 168. The p ure for- 
eviction laid down the Land Encroach- 
ment Act has no application to such dispos- 
session. That is made explicit by Rule 10. 

6. Applying the above said princi~ 
ples to the facts of the present case it is] 
beyond doubt that the Land Encroachment} 
Act cannot be invoked to dispossess the 
petitioners. The petitioners and their prede- 
cessors in interests had been in possession of 
the lands as I have already noted above, 
for a long time prior to the notified date. 
The manager wi have to first find outi 
whether they are prima facie entitled to the 
ryotwari patta when the petitioners have 
not amia to such pattas under Sec, 11 o 
the Abolition Act. If he is prima facie not. 
satisfied that they are entitled for such pat- 





tas, he must give them notice in Form 
No. 1 prescribed by the rules calling upon 
the penne to show cause why they 
should not be dispossessed. Then he should 


examine their representation and hold such 
enquiry as he may consider necessary and 
then pass orders whether the petitioners are 
or are not prima facie entitled to ryotwari 
Pattas. If and when he comes to the con- 
clusion that they are not entitled to the 
pattas prima facie, then he should take pro- 
ceedings for dispossession as prescribed by 
Rules 6 and 7. It is obvious that instead 
of applying this procedure, the respondents 
have wrongly taken recourse to the Land 
Encroachment Proceedings to do which the 
have no jurisdiction and in fact are preclud- 
ed from adopting by Rule 10. Farther the 
procedure prescribed by the Land Encroach- 
ment Act for eviction can be taken only if 
the occupation of the petitioners is unau- 
thorised. In the circumstances of the cases 
it cannot be said, until it is formally decided 
in regular proceeding that the occupation 
of the petitioner is unauthorised. 

7. In any view of the matter it is 
clear that the issuance of notice under Sec- 
tion 6 of the Land Encroachment Act by 
the respondents to the petitioner is illegal 
and unwarranted. 


8. In the result a mandamus will 


‘Issue to the respondents to desist from in- 


voking the provisions of the Land Encroach- 
ment Act, 1903 against the petitioners. 
9. The Writ Petition is’ accordin 
allowed with costs. Advocate’s fee Rs. 100/-. 
Writ petition allowed, , 
tad 
peee 
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AIR 1972 ANDHRA PRADESH 333 
(V 59 C 87) 
GOPAL RAO EKBOTE AND A. V. 
KRISHNA RAO, Jj. 

Wakf Board Circle No. 1 Hyderabad 
and another, Aippelanis v. Parvathi Bai and 
another, Respondents. 

Writ Appeal No. 421 of 1969, D/- 
21-7-1971, from judgment of Chinnappa 
Ray J., reported in (1969) 2 Andh WR 


Index Note: (A) Wakf Act (1954), Sec- 
tion 45 — Under Section 45 the Board suo 
motu or on an application under Section 44 
‘has no power to decide anything apart from 
matters relating to the administration of 
wakfs and has no jurisdiction to decide dis- 
puted question of title. ATR 1967 Raj 1, 
Ref. (Para 14) 

Index Note: (B) Wakf Act (1954), S. 56 
— S. 56 relates to the notice of suits by 
parties against the Board and not to any 
right of suit of any litigant. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1967 Raj 1 = 1966 Raj LW 582, 

Radhakishan v. State 


M. Imtiaz, for Appellants; R. Venkata 
Subbarao, for Respondents, 

EKBOTE, J.:— This is an appeal from 
the judgment of our learned brother, Chin- 
nappa Reddy, J., given in W. P. 3551 of 
1968, on 4-2-1969 whereby the learned 
Judge allowed the application and quashed 
the impugned order made by the Adminis- 
Fa of Wakfs, Hyderabad, dated 11-5- 

2. The material facts are that the 
respondent, Shrimathi Parvathi Bai propos- 
ed to sell her shop buildings in the Patel 
Market situated to the south of the Mosque 
of Zahid Ali Shah on 20-11-1967 by adver- 
tising the same in the press. In the plans 
attached to the advertisement, the Southern 
wall of the mosque was shown as the nor- 
thern wall of her shop buildings. 

3. One Sardar Ali Khan informed 
the Regional Officer of the Wakfs Board 
who pleas the area and reported that 
the southern Wall of the mosque was the 
prope. of the mosque and not that of 

mt. Parvathi Bai; she cannot, therefore, 
sell the wall belonging to the mosque. 

4. The property, however, was not 
sold. Subsequently Smt. Parvathi Bai ap- 
plied for permission to construct a third 
storey building on the shops belonging to 
her. In the plan attached to that applica- 
tion, the southern wall of the mosque was 
shown as the wall belonging to her. 


5. On the above said material, the 
Administrator of Wakfs seems to have ini- 
tiated proceedings under Section 45 of the 
Wakf Act 1954, hereinafter called the Act. 
He issued an imterim injunction on 20-11- 
1967 restraining Shrimati Parvathi Bai from 
auctioning the mulgies adjacent to the mos- 
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ge or doing any act which would cause 

age to the Wakf property till the dis- 
pute about the ownership of the southern 
wall of the mosque is finally decided by 
that Court or till the southern wall is remov- 
ed from their plan and is shown as belong- 
mgt to the mosque of Hazrath Zahid Ali 


8. By an order dated 11-5-1968, 
the said interim order was made absolute. 
The Administrator of Wakfs confirmed the 
interim injunction order issued against Shri- 
mati Parvathi Bai and restrained her, 
“from auctioning ` or otherwise selling 
the Arr showing the mosque wall as 
part of her property and also from doing 
any act, causing any damage to the southern 
wall of the mosque.” 
It is this order that was sought to be quash- 
al pider Article 226 of the Constitution of 
a. 


7. The principal contention of the 
etitioner, Shrimati Parvathi Bai was that 
e Administrator of Wakfs had no jurisdic- 

tion to decide the disputed question of title 
and, therefore, the impugned order is with- 
out jurisdiction and ought to be quashed. 


8. The learned Judge ressed the 
view that the Administrator of Wakfs had 
no jurisdiction to issue the order of injunc- 
tion that he did; he consequently quashed 
the said order. It is this view of the learn- 
ed Judge that is now questioned in this 
Writ appeal. 

9. The principal contention of Shri 
Imtiaz, the learned Counsel for the Wakf 
Board was that the Administrator of Wakfs 
has full powers to decide questions of title 
relating to Wakf property under Section 45 
of the Act, and therefore, the learned Judge 
has erred in holding that the Administrator 
had no such power. 


10. In order to appreciate the im- 
plications of this contention, it is necessary 
to bear in mind the aims and objects of the 
Act and its scheme. The avowed or dec- 
lared purpose of the Act is to provide for 
the better administration and supervision of 
Wakfs. The Act can conveniently be divid- 
ed into three parts. The first part relates to 
the survey of the Wakf property and is 
dealt with in Chapter II of the Act. Sec- 
tions 4 to 8 (both inclusive) deal with the 
question of survey of wakfs. Section 6 en- 
joins that if any question arises whether a 
particular property is wakf property or not, 
the Board or the mutawalli of the wakf or 
any person interested therein may institute 
a suit in a Civil Court for the decision of 
the question and such decision of the Civil 
Court shall be final. The period fixed for 
such a suit is one year. This section ap- 

ears immediately after Section 5 which re- 


ates to publication of a list of wakfs. The 
list is published after the survey is carried 
on and the procedure laid down relating 


thereto is followed. After the list is publish- 
ed, it is only then that if any person is ag- 
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Han because of the entry in the list, he 
entitled to file a suit within one year to 
get the entry set aside or modifed. 


Il. The next stage is that of regis- 
tration of Wakfs. That subject is- dealt with 
in Chapter IV of the Act. Sections 25 to 
80 (both inclusive) deal with that topic. 
Section 27 empowers the Board to collect 
information eraning any matter it has rea- 
son to believe to be wakf property. The 
section also empowers the Board to decide 
any question arising as to whether a parti- 
calar property is a wakf: property or not. 
Sub-section (2) of that section states that 
such a decision of the Board shall be final 
unless of course revoked or modified by a 
Civil Court of competent jurisdiction. 


12. The third stage then arrives. 
‘After completing the aa and finalisin 
the registration of wakfs, the Board whi 
is an administrative body then is empower- 
ed to supervise and administer the- wakf 
pro eve Chapter V deals with Muthawallis 
and: akf Accounts. It is in this chapter 
_ that Section 45 appears. Section 45 in so 
far as it is material reads as under: 


“(1) The Board may, either on an ap- 
lication received under Section 44 or on 
its own motion. 

@) hold an inquiry in such manner as 

may be prescribed; or : 
(b) authorise any person in this behalf 
to hold an inquiry into any matter relating 
to a wakf and take such action it thinks fit. 
Sub-sec, (2) of Section 45 directs: 

“For the purpose of any inquiry under 
this Act, the Board or. any person authorised 
by it in this behalf shall have the same 
powers as are vested in a Civil Court under 
the Code of Civil Procedure, 1908 for 
enforcing the attendance of witnesses and 
production of documents.” 


It is pertinent to note that in this 
section no provision is made for declaring 
that the order passed by Board under that 
section shall be final unless it is revoked or 
cancelled by a Civil Court in a suit. In fact, 
Section 45 does not speak of any order at 
all It relates to inquiry by the Board. It 
is, of course, assumed that after the inquiry 
is closed, some order will be made, But it 
is plain that the section does not speak of 
the finality of any such order. 


© IBB. From this broad survey of the 
Act, it becomes clear that both at the time 
of survey and at the time of registering of 
wakfs in the relevant register, the Board or 
the surveying authority is empowered to de- 
cide incidentally the question as to whe- 
ther a particular property is a wakf pro- 
perty. Such a decision is, however, not 

al. It is open to be challenged in a Civil 
Court and would be subject to the result 
of the decision given in such an action by 
the Civil Court. Once the survey is com- 
pleted and the register of wakfs is finalised, 
then what remains is the supervision or the 


administration of wakfs and wakf property 
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and it is that part of the Act with which we 
are concerned in this case. We do not, there- 
fore, propose to express any opinion with 
ene to Sec. 6 or Sec. 27 althongh that 
ground also was traversed before us. Reliance 
was placed in this connection on Radha- 
kishan v. State, AIR 1967 Raj 1 which is a 
decision under Sec. 27 of the Act but it 
does not refer to Sec. 45 and, therefore, we 
vill not comment upon this decision. We 
will confine our consideration of the ques- 
tion whether the proceedin during the 
pay of which the dministrator of 

akfs had issued the interim injunction 
and concluded the proceedings b confit 
ing it, was a proceeding which the Admin- 
istrator was competent to conduct. 


14, A reading of Section 45° does 
create at first flush an impression that that 
section confers powers of wide amplitude 
on the Board to make inquiries into any mat- 
ter relating to a wakf and also take such 
action as the Board thinks fit. But on a 
closer examination of that section, it would 
be plain that that section is not that wide 
as it might look superficially. The first part 
of that section refers to Section 44 of the 
Act. When it says that “The Board may, 
either on an application received under Sec- 
tion 44 or on its own motion,” it only means 
that whatever may be the scope or extent 
of an inquiry under Section 44, it can be 
carried on even without an application and 
on its own motion by the Board. In other 
words, the inquiry into the matters mention- 
ed in Section 44 can either be carried on, 
on an application filed before the Board or 
the Bo can suo moti conduct the in- 
quiry. Section 44 in an unambiguous langu- 
age confines the aay only to the admi- 
nistration of the wakf. The material words 
of that section are “to institute an inquiry 
only to the administration ` of the wakf. 
What must, therefore necessarily follow is, 
when it is said that the Board is empower- 
ed to make an inquiry on an application 
under the said section, it must mean inqui 
relating to the administration of the wakf. 
The Board suo motu o can conduct an 
inquiry but it must relate to the administra- 
tion of the wakf and nothing more. It is 
true that in Section 44 the words “relating 
to the administration of the wakf,” appear 
whereas in Section 45 the words “any mat- 
ter relating to a wakf” appear. While the 
language of Section 44 in that behalf is res- 
tricted, the language of -Section 45 looks 
somewhat wider, but one need -not be mis- 
led on account of that because Section 45 
is structurally and contextually -connected 
with Section 44 and, therefore, the scope of 
an inquiry under Section 45 made suo motu 
by the Board cannot be allowed to be 
spread over a larger area than what Sec- 
tion 44 delimits. We are, therefore, satisfied 
that even when the Board commences a suo 
motu inquiry under Section 45, the inquiry 
must necessarily be confined to matters re- 
lating to the administration of the wakf and 


1972 


cannot travel beyond that scope. In other 

words, the Board has no power to decide 

anything apart from matters relating to the 
inistration of the wakds. 

15. It is, however, relevant to point 
out in this connection, that the order itself 
makes it manifestly clear that one Sardar 
Ali khan interested in the wakf property in 
question has reported the matter to the Ad- 
ministrator of wakfs and it is only upon his 
application that the administrator took cog- 
nizance of the case and made an inquiry. 
It was a case, therefore, which squarely fell 
under Section 44 and not under Section 45 
of the Act. It was not a suo motu inquiry 
initiated by the Administrator of wakfs hi 
self. It was commenced only on the report 
of Sardar Ali Khan and that report was 
nothing but an application to take action 
because Shrimathi Parvathi Bai was attempt- 
ing to sell the wall which belonged to the 
mosque, Even from at point of view, 
under Section 44, the Administrator could 
not have travelled beyond matters relating 
to the administration of the wakf property. 


16. The question then naturaly 
arises as to whether a decision on the ques- 
tion whether the wall belongs to the mos- 
que or is owned by Shrimati Parvati Bai, is 
related to the administration of the wakf. In 
fairness it must be said that it was not 
argued before us that such a question is 
really a question relating to the administra- 
tion of the wakf property. What must ne- 
cessarily follow is that whether the proceed- 
ings were conducted suo motu under Sec- 
tion 45 or on an application given by Sar- 
dar Ali Khan under Section 44, in either 
case, the Administrator who enjoys the 

owers of a Board, has no power or juris- 
iction to decide the disputed question of 
title. His orders both interim as well as 
final, therefore, were made without any juris- 
diction and are liable to be quashed. The 
learned Judge, in our opinion, in conclusion 
was right in issuing a writ of Certiorari to 
uash the said order, although we reach 
t conclusion by altogether a diferent 
route. 


17. We are not at all impressed by 
the argument of Shri Imthiaz, the learned 
Counsel for the Board that the question 
before the Administrator was whether there 
are two walls or there is only one wall 
which belongs to the mosque. Even assum- 
ing that it is so, it can hardly be doubted 
that in the ultimate analysis, the admin- 
istrator arrogated to himse the power to 
decide not only the question whether there 
was one or whether there were two 
walls but also to decide as to who the 
owner of that wall is. Such a dispute does 
not lie within the scope of Section 44 read 
with Section 45 of the Act. 

18. We are also not persuaded to 
agree with the contention of Shri Imthiaz 
that under Section 56 of the Act, a suit can 
lie. Section 56 relates only to the notice of 
suits by parties against the Board and it 
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does not relate to any right of suit of any 
litigant. 

19. In the view we have taken, we 
consider it unnecessary to determine as to 
whether the impugned order was discrimi- 
natory in character inviting the wrath of 
Article 14 of the Constitution. 

20. For the reasons given above, 
the writ appeal fails and is dismissed. There 
will be no order as to costs. Advocate’s fee 


Rs. 100/-. 
Appeal dismissed. 
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PARTHASARATHI, J. 
K. Kameswara Sarma and others, Peti- 
tioners v. K. Venkata Raju, Respondent. 

Civil Revn. Pet. No. 221 of 1970, D/- 
15-2-1971, to revise Order of Sub-J., 
Visakapatnam, D/- 8-10-1969. 

A) Evidence Act (1872), Sec. 115 — 
Landlord and tenant — Estoppel by acqui- 
escence in changed user of premises. 

Para 8) 

A breach of covenant in regard to the 
user of the premises is a continuing breach. 
If a landlord takes no exception to the 
changed user but acquiesces in the breach, 
it would not constitute an irrevocable sanc- 
tion to the changed user at a later peri 
or for all time to come, (Para 8 

(B) Andhra Pradesh Building 
Rent and Eviction) Control Act (15 ol 
1960), Sections 18, 10 (2) — Eviction peti- 
tion on ground of changed user — Conver- 
sion not evidenced by written consent of 
landlord but nonae in by conduct — 
Such estoppel will not impair rights of suc- 
cessor-in-interest of the landlord. — (X — 
Ref. Evidence Act (1872), Sec. 115). 

(Paras 9, 10, 12) 

P. V. Seshaiah, for Petitioners; P. 
Kodanda Ramayya, for Respondent. 

ORDER:— On an application made to 
the District Munsif-cum-Rent Controller, ° 
Visakapatnam im H. R. C. No. 88 of 1965, 
the eviction of the tenant was ordered. 
From that decision, an appeal was ~ 
red by the tenant to the appellate authority. 
The appeal succeeded and ih order of evic- 
tion was set aside. In this revision petition, 


the landlords challenge the validity of the 
conclusions of the Subordinate Judge, who 
disposed of the appeal as the appellate au- 


thority under the relevant statute. 

2. There was an earlier proceeding 
for eviction instituted in the year 1958, 
The ot ones was allowed by the Rent 
Controller and in an appen preferred to the 
Subordinate Judge, Visakapatnam, in C. M. 
A. No. & of 1960, the Appellate Authority 
came to the conclusion that the tenant was 
allowed to run a hotel in the premises and 


GP/GP/D718/72/RSK 


836 A.P. [Prs. 2-8] 


therefore, the rule of estoppel prevented 
the ords from recovering possession of 
the house for their residence. Although the 
Subordinate Pis e came to the conclusion 
that the landlords required the house bona 
fide for their residence, the application for 
eviction was rejected because landlords 
were precluded from using the house as 
residence. There was a revision petition pre- 
ferred by the landlords from C. M. A. No. 8 
of 1960 but the Revision Petition C. R. P. 
No. 1 of 1968 on the file of the District 
Court was withdrawn. As a result of the 
withdrawal, the revision petition was dis- 
missed on 810-1963. About two months 
later, the landlords who withdrew the revi- 
sion petition gonveyed their interest in the 
propery to one Kuchibhotla Subrahmanya 
astry. The transaction is evidenced by 
Ex. A-1 dated 10-12-1968. 

3. The purchaser thereupon initiat- 
ed the present pro i for eviction al- 
leging inter alia that the tenant had agreed 


to attorn to him and that as the landlord 
owns no other residential house, he uires 
the demised premises for his personal oc- 
cupation. Other grounds have also 


urged in support of the petition for evic- 
tion, viz., that the house is in a dilapidated 
condition and that it is necessary to demo- 
lish it and put up a new structure. The 
tenant resisted the petition. The Rent Con- 
troller allowed the ponies for eviction but 
the Subordinate Judge acting as the Appel- 
late Authority under the ct slowed. the 
tenant’s appeal and it is the latter order 
that. is the subject-matter of this revision 
poten. The legal representatives of the 

dlord continued the proceedings after 


the latter’s death. 

4, Although the Spota Authority 
has upheld the plea of the landlords that 
the building is required for personal occu- 
py the application for eviction was dis- 
missed because the finding in the prior pro- 
ceedings that the building was iat kE 
tial is held to be conclusive. ; 

5. The main ponr urged on behalf 
~of the petitioners is that the Appellate Au- 
thority’s view that the earlier finding is con- 
clusive is erroneous. It is urged that the 
landlords withdrew the revision petition and 
that there was no final adjudication on the 
question whether the building was residen- 
tial or not. For the respondent, it is sub- 
mitted that the finding in the prior proceed- 
ing operates as res judicata and that the ap- 
plication for eviction is incompetent because 
a tenant occupying a building for business 
purposes cannot be evicted to make the 

remises available for the landlorďs resi- 
ence. 

6. The conclusion that there was 4 
finding which operates as res judicata ap- 
pears to me to be unsustainable. The view 
taken by the Subordinate Judge in C. M. A. 
No. 8 of 1980 is 

“It is for the landlord to prove the 
purpose for which the premises was leased 
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out and its violation. Even if it was not intend- 
ed at the time of leasing out that the pre- 
mises would be used for running a hotel, 
the conduct of Venkataswamy the pre- 
sent petitioners in allowing the tenant to 
run a hotel for twenty years amounts to an 
estoppel. Even in the notices Exs. R-1 and 
R-2, the petitioners never raised the plea 
that the building was not leased out for a 
hotel. I find the point in favour of the 
tenant. 


” 


From the above extract, it is clear that it 
was because of the application of the rule 
of estoppel that the landlords’ plea for evic- 
tion failed, The effect of this finding has 
been canvassed by the learned counsel for 
the petitioners. He submits that the with- 
drawal of the application for eviction by 
the landlords who suffered from the disabi- 
lity of estoppel is not tantamount to an ad- 
udication that the building has ceased to 

residential or was let out for a business 
purpose. On a pe the finding there 
can be no doubt that it was not the terms 
of the initial letting but it was the rule of 


gos that rated as a bar to the 
landlords claim for possession of the 
house. The finding cannot be construed to 


mean that there was a decision adverse to 
the landlords about the nature of the 
building being non-residential or that the 
letting was specifically for the use of the 
building for business. 

7. The title of the present land- 
lords being derived under a transfer inter 
vivos, the point for consideration is whe- 
ther the e of estoppel which prevailed 
on the previous occasion can be resorted 
to the tenant to defeat the present claim 
of the successors-in-interest. e answer 
in my opinion must be in favour of the 
landlords. The crucial question is whether 
the building has shed its character as resi- 
dential in character if the letting itself is 
expressly for a purpose which is not resi- 
dential. No residential buildin can be 
converted as a non-residential ding ex- 
cept with the permission of the Controller. 
It is not the case the respondent that 
a lawful conversion in conformity with the 
statutory provisions has taken place. In 
the eye of law, the residential nature of 

uilding has not been affected. 


8. The omission of the landlords 
to object to the user of the premises for 
purposes not in consonance with the agreed 
user does not invariably erect an estoppel. 
A breach of covenant in regard to the user 
of the building is a continuing breach. 
Any acquiescence in the breach or the re- 
T of rent with knowledge of such breach 

ill constitute a waiver upto the time of 
the acceptance of the rent or the acquies- 
cence in the user. If the landlord does 
not take exception to the user but acquies- 
ces in the breach, it does not constitute 
a_ sanction irrevocably given to the chang- 

user of the premises at a later period,| 
or for all time to come, 
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9. The facts here are that, after 
the finding that the landlords were estop- 
ped by reason of their acquiescence from 
recovering possession of the premises was 


rendered, they filed a revision petition but 
withdrew it and thereafter © property 
was sold. There is nothing to indicate 


that after the purpose of the property, the 
transferee had a e in the breach 
on the part of the tenant. The building 
itself retained its origi character, there 
being no change as laid down b 
tute. The disability of the landlords to 
obtain possession of the premises arose 
out of their own conduct. There is, there- 
fore, no | impediment to any succeed- 
ing landlord applying for eviction on the 
ground that the premises in question do 
not cease to be residential in character and 
that there is a breach of the 
which brings the case within the mischief 
of Section 10 (2) of the Act so long as 
there is no written consent given by the 
landlord sanctioning the use of the build- 
ing for a purpose other than that for which 
L was jeasedl 


10. The tenant does not acquire 
any right to put the palling to the chang- 

user as against the landlord unless so 
permitted by written consent. The fact 
that on an earlier occasion the landlords 
in whom the title then inhered were pre- 
cluded by reason of the rule of estoppel 
from obtaining eviction of the tenant is 
no bar to the present application for evic- 
tion. The question the Controller has to 
ask -himself is: Is there a written consent 
of the landlords which irrevocably affords 
a sanction for the new user. If the 
swer is in the affirmative, it follows 
the tenant has obtained a right in 


dero- 
tion of which no plea for eviction can 
e made either by the landlord that has 


given a written consent or a successor-in- 


terest. If there is no written 
consent which alone can make 
a changed user legitimate, the land- 


lord who is not subjected to the mle of 
the estoppel suffers from no disability. He 
can validly sustain a petition for eviction 
on grounds allowed by A 


I1. When a tenant resists a peti- 
tion for eviction on the ground that the 
building has ceased to be residential in 
character, a two-fold approach to the ques- 
tion becomes necessary. Firstly, the Con- 
troller has to consider whether conversion 
did take place as allowed by law (vide 
Section 18 of Act 15 of 1960). If such a 
conversion has taken place, the effect of it 
is absolute and the inquiry whether the 
landlord permitted the user for a non-resi- 
dential purpose is irrelevant. Secondly, 
even in the absence of a conversion in the 
manner ordained by law, it may be that, 
the lendlord, by his conduct has forfeited 
his right to recover the premises for use 
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as residence. This disability is personal 
and stems out of the rule of estoppel. It 
is the conduct of the landlord that results 
in the erection of a barrier although there 
is neither a change in the character of the 
ing nor a written consent, sanctioning 
the user of the premises in a manner at 
variance with the initial understanding. 


i 12. In the second category, the 
disability arising out of estoppel does not 
impair the rights of a successor-in-interest. 
It is mani that in any event the estop- 
pel does not survive beyond the lifetime 
of the person estopped. 


18. The finding of the lower Court 
that there is a conclusive adjudication in 
a former proceeding is untenable. But it 
is submitted that there is a categorical 
finding on merits whereby the appellate 
authority negatived the contention of the 
landlord that the building retains its cha- 
racter as residential premises. In coming 
to this conclusion the appellate authority 
relied on certain statements in e evi- 
dence of R.W. 1 that even prior to his 
lease the building was let out for purposes 
other than use as residence. This circum- 
stance even if true, is not of decisive im- 
portance. As long as there is no conver- 
sion in conformity with Section 18, the 
precise terms of letting or written permis- 
sion to vary the use will have to be esta- 
blished_ before a Jandlord is denied posses- 
sion of the premises for his residence. It 
is held that the landlord requires the build- 
ing for his residence but that the relief 
cannot be granted because the building 
has been used for purposes of business. 
There is indubitable evidence that the 
tenant is residing in the very premises 
apart from using them as a hotel for serv- 
ing food to customers. What then was 
the predominant object of the letting? 
Was it for both purposes? Or was the 
user as hotel unauthorised? 


14, I am not satisfied that the a 

elate authority had sufficient basis for 
olding that the “dominant purpose for 
which the building is used to run a meals 
hotel for business purposes”. What is the 
justification for the view that the dominant 
purpose was the one rather than the other? 
On this aspect the judgment’ of the appel- 
late authority is open to severe criticism. 
The fact that the building is situate in a 
“busy or commercial locality” does not af- 
ford a satisfactory criterion. 


15. The finding rests on a priori 
considerations and lacks substantive basis. 
In view of the clear admission that the 
tenant has continued to reside in the pre- 
mises, there must be positive proof of the 
dominant or main purpose of the letting. 
The appellate authority has not chosen to 
refer to any data’ to support its finding 
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about the dominant purpose of the letting. 
The finding cannot be said to be pei 
and I am of opinion that the case for 
a further investigation. 


16. Accordingly, the case is re- 
manded to the appellate authority for a 


fresh disposal of the appa in the light 
of age eee made above. If ths 
appellate authority considers it necessary it 


may direct the parties to adduce further 
evidence. The appellate authority. will 
now determine whether there was an 


understanding between the lessor and the 
lessee at the time of the original letting 
that the dominant purpose of the lease 
was that the building was to be used as 
a hotel, The parties will bear their res- 
pective costs in this revision petition. The 
revision petition is- allowed accordingly. 


Revision allowed. 
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Chintala Koteswara Rao, Petitioner v. 
The Regional Transport Officer, Vijaya- 
wada, Respondent, : i 
Writ Peta: No. 1043 of 1971, D/- 12- 
4-1972. i 


Index Note:— A. P, Motor Vehicles 
Taxation Act (5 of 1963), S, 4 — Notifica- 
tion under S. 4 (1) ), G.O.MS. 2420 
Erpin. HI — Bus plying on contract carri- 
age after paying quarterly tax — Bus used 
as stage carriage during quarter — Re- 
covery of difference in tax of stage carri- 
age and contract carriage — Refund of 
proportionate tax, T 

Brief Note: Where the petitioner 
has paid tax within the prescribed time for 
the quarter ending 30-6-1970 for a con- 
tract carriage, but he was made to pay 
the difference between the tax for a stage 
carriage and a contract carriage as he was 
detected plying the bus not as a contract 
carriage but as a stage carriage. On 14-4- 
1970 it cannot be said that tax intended 
for contract carriage was not paid by him 


and that the non-payment of such tax . was 
as .contemplated Expln. IO to: the 
Notification. The detection of non-pay- 


ment under Expln, I can only be in cases 
where the tax is not paid on the vehicle 
used for the purpose for which it is intend- 
ed to be used. Therefore the expression 
“has been paid” in S. 4 (1) (b) is not res- 
tricted to payments made under S. 4 (1) 
only but applies peat sect ag of tax. 

e in. is not applicable to instant 
case and refund of tax is admissible in ac- 


cordance with item (b) of the notification 
issued under S. 4 (1) (b) of the Act. 
l : (Paras 6, 7, 8, 9) 


IP/HP/E354/72/LR/KSB 


C. Koteswara Rao v. R. T. O. (Vaidya J.J 


ALR 


. G. Suryanarayana, for Petitioner; 4th 
Govt. Pleader, for Respondent, 


ORDER :— The petitioner has been 
carrying on motor transport business ply- 
ing his bus APK 8244 as a contract carri- 
age for transporting tourist parties from 
place to place on aang permits ob- 
tained from the Regional Transport Of- 
cer, Vijayawada — the respondent herein 
as and when necessary. He has been pay- 
ing the pees .tax of Rs. 1020/- in 
respect of ‘his contract carriage every 
Cpaer He paid the same amount for 

e quarter starting with 1-4-70 and end- 
ing with 30th June, 1970. He obtained 4 
cea permit from the ondent 
valid , from 13-4-1970 to 16-4-1970 for 
carrying a tourist party from Vijayawada 
to Bhadrachalam and back. The petitioner 
took in the tourist party to fulfil the con- 


2. The Motor Vehicles Inspector, 
Flying Squad, Guntur served a -cheek re 
po on the driver of the petitioner on 
4-4-70 on the road to Kondapalli and 
Tiruvur to the effect that the vehicle was 
carne passengers and seized the bus for 
being kept in his custody. The petitioner 
immediately on hearing from s driver 
about the alleged occurrence approached 
the respondent for release of the bus and 
he was informed that the vehicle would 
be released only on payment of a sum of 
Rs. 4590/- resenting the difference. in 
tax between the amount in respect of 4 
stage carriage and a contract carriage. The 
petitioner. paid the demanded amount. 
under protest on 15-4-1970 and obtained 
release of the vehicle. On 17-7-1970, hē- 
submitted a memorandum to the on- 
dent that he should be permitted to have 
refund of the amount paid. The ay 
dent issued proceedings Re. No. 11600/ 
B3/70_ dated 29-8-1970 on 17-9-1970 to 
the effect that the petitioner is liable to 


pay the aforesaid sum of Rs, 4590/-. as 


ifference of proportionate tax due as on ` 
a stage carriage for the quarter ` ending 
with 30-6-1970 and tbat sum alread 
paid was adjusted towards that Amand. 
On 17-12-1970 the petitioner presented an 


application to the respondent requesting 
send of proportionate tax in respect 
the two mont 


of May ae Ene 1970 as 
per the provisions of G.O. No. 2420 since 
the vehicle was used only as a contract 
carriage and not as a stage carriage dur- 
ing the said two months of May and June, 
1970 comprised in the quarter from 1-4- 
1970 to 80-6-1970 for which the ire ` 
tax for a stage carriage was collected 
under Seer e respondent his 
Memo. No. 11600/B38/70 dated 23-12-1970 
informed the petitioner that there was no 
rovision under the Taxation Act to consi- 
er his refund application as the difference 
of tax was paid on detection of non-pay- 
ment of tax on 14-4-1970. He thus reject- 
ed the application for refund. The ` peti- 
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tioner has filed this writ petition seeking 
an order from this Court directing the re- 
fund of a sum of Rs. 2754/- representing 
the 3/5ths amount of Rs. 4590/- paid as 
tax for the quarter ending with 30-8-1970. 


3. The contention of the petitioner 
ig that he was plying his bus as a contract 
carriage and had also paid an advance tax 
for contract carriage in accordance with 
the provisions of Section 4 (1) of the 
Motor Vehicles Taxation Act (hereinafter 
referred to as the Act). On the 14th of 
pril 1970 the Motor Vehicles Inspector 
Found that the contract carriage was being 
used as a stage carriage and therefore the 
difference between the tax leviable on a 
stage carriage and a contract carriage was 
ad from the petitioner. He paid the 
tax for the whole of the quarter endin 
with 30th of June, 1970 and as he di 
not ply the vehicle as stage ee in the 
months of May and June, 1970 he is en- 
titled to claim refund in accordance with 
the notification issued under the said sec- 
tion. His further contention is that expla- 
nation III to the said notification, on which 
reliance is placed by the respondent, does 
not apply to his case. The respondent has 
gone wrong in coming to the conclusion 

t the petitioner is not entitled to refund 
because non-payment of tax was detected 
and therefore he is within Explanation [il 
to the notification. His contention is that 
Explanation I is not applicable as it may 
be said that the non-payment of tax was 
detected only if he had not paid the tax 
due on the vehicle as contract carriage. 
The expression “non-payment has been 
detected”, does not apply to the cases of 
the nature before me. He therefore con- 
tends that he is entitled to refund as per 
the notification. 


4, For the Government it is con- 
tended by the learned counsel that Expla- 
nation III of the notification is applicable 
as the petitioner was detected plying the 
bus as stage carriage and consequently 
non-payment of tax as a stage carriage was 
detect 


5. In order to determine the ques- 
Hon raised before me it is necessary to 
refer to certain provisions of the Act .and 

o the notification. The charging section 
in the Act is Section 3 which says-that the 
Government may, by notification from 
time to time, direct that a tax shall be levi- 
ed on every motor vehicle used or kept for 
use, in a public place in the State. From 
a reading of the charging section it is clear 
that tax is levied if a vehicle is used or 
kept for use in a public place. By virtue 
of Section 4, sub-section (1) payment of 
tax can be made quarterly, hall yearly or 
annually, within 15 days from the com- 
mencement ‘of the quarter or half-year or 
hae as the case may be: sub-section (b) of 

ection 4 (1) reads.— . 
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“Where the tax for any motor vehicle 
has been paid for any quarter, half-year 
or year and the motor vehicle has not been 
used during the whole of that quarter, 

-year or year or a continuous part 
thereof not being less than one month, a 
refund of the tax at such rates as may, 
from time to time be notified by the Gov- 
ernment, shall be payable subject to such 
conditions as may be specified in such 
notification.” 


6. The notification issued under 
the provisions of Section 4 (1) (b) provides 
for refund of tax in various cases in which 
a vehicle is not used. I am concerned 
with item (b) of the table thereof which 
says that where the vehicle is used only 
during the first month or part thereof, a 
refund of 3/5ths of the tax paid during 
the quarter may be granted on the condi- 
tion that the licence should be surrender- 
ed on or before the first day of the second 
month or within a reasgnabie period there- 

er. There are three explanations to this 
notification, Explanation III being the rele- 
vant one. The third explanation reads 
that no refund shall be made in cases 
where the tax is paid only after its non- 
payment has been detected or after a pro- 
secution or other proceeding has been 
commenced in respect of such non-pay- 
ment, but the licensing officer may sanc- 
tion refund in such cases if he is satisfied 
that special circumstances exist which justi- 
fy that course. The case of the petitioner 
turns on the interpretation of this expla- 
nation. A reading of sub-section (1) (b) 
of Section 4 shows that no conditions have 
been stipulated under the aforesaid section 
on the fulfilment of which refund can be 
demanded. But it has been left to the 


Government to impose such conditions as 
it may specify in the notification. Accord- 
ing to the charging Section $ tax is pay- 


able in cases where a motor vehicle is used 
or kept for use in a public place. Section 
4 (1) (b) provides for refund when the 
motor vehicle is neither used nor kept for 
use. A reading of Section 4 (1) (a) shows 
that tax has to be paid ithin 15 da 

from commencement of the quarter, half- 
year or year as e case may be. The 
petitioner in the instant case did pay the 
tax within 15 days of the quarter startin 
with 14-70 for a contract carriage. It 
cannot therefore be said that the petitioner 
did not pay the tax for a contract carriage. 
He was made to pay the difference be- 
tween the tax for a stage carriage and a 
contract carriage as he was detected of 
plying the vehicle not as contract carriage 
ut as a stage carriage. But it cannot be 
said that the tax intended for contract 
carriage was not paid by the petitioner 
and that the non-payment of such tax was 
detected. ; 


7. The learned Government Plead- 
ers argument that when the petitioner 
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was detected plying his bus as stage carri- 
age there is non-payment of tax as such 
cannot be countenanced. It is not what 
is intended under Explanation IM. A read- 
ing of Explanation Il together with the 
provisions of Section 4 ft) (b) clearly 
shows that the detection is on non-pay- 
ment of tax for which the vehicle was in- 
tended to be used by the owner thereof. 
It does not apply to cases where an extra 
tax is levied on the owner of a vehicle 
where he used the vehicle for some other 


e learned 
for the Government also contended that 
of the Act is not at all 


only to paoor made under the 
ection 4 (1) k and does not 

apply to payments of 

e case þefore me 


8. I find it very difficult to accept 
that argument because it is a matter of 
common knowledge that tax has to be paid 
on vehicles which may be purchased dur- 
ing the quarter. It is not necessary that 
every vehicle should be purchased duri 
the first month of the quarter. In case of 
a vehicle purchased during the second or 
the third month of the quarter it is obvious 
that the tax cannot be paid in the manner 
stipulated under Section 4 (1) (a) of the 
Act. In such cases the owner of a vehicle 
would not be entitled to refund if the 
vehicle is not used or has not been kept 


for use during the remaining riod of 
the quarter. am therefore incli to 
hold that the been paid” 


expression “has 
in Section 4 (1) (b) of the Act is not res- 
tricted to a kar made under Section 4 
(1) (a) of the Act, It applies to all pay- 
ments of tax made and refund can be 
claimed in cases where tax has been paid. 


9. Having come to the conclusion 
that Explanation TI is not applicable to a 
case of the nature before me, the petitioner 
is entitled to claim refund in accordance 
with item (b) of the notification issued 
under Section 4 (1) (b) of the Act. Under 
Item (b) he is entitled to refund of 3/5ths 
of the tax paid for the quarter. It is not 
in dispute that the vehicle was not used 
as a stage carriage in the months of May 
and June, 1970. The petitioner is there- 
fore entitled for refund of the amount of 
Rs. 2,754/-. The respondent is directed 


In the Matter of Nagalingam (Muktadar fy 


ALE 
to refund the said amount to the peti- 
tioner. 

10. In the result the writ petition 
is allowed with the aforesaid direction with- 
Government Pleaders fee 


, Petition allowed, 
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(V 59 C 90) 
MUKTADAR, J, 
ie the Matter of Nagalingam, Appel- 


peed No. (SR) 88129 of 1971, D/- 
7-2-1972, against decree of Dist, Jọ Wa 
rangal in O.S. No. 6 of 1957, 

Index Note — (A) Hyderabad Court 
Fees Act (6 of 1824 F), Schedule IT, 
cle 13 — Partition suit — Fixed court-feo 
is payable under the article, (Para 4) 

rief Note — (A) There is no provi- 
sion in the Hydera Court Fees Act re- 
garding the court-fees which should be 
paid in a suit for partition. A close exa- 
mination of the provision would show that 
the court-fees payable on the plaint or 
memorandum of appeal in “every suit” 
where it is not possible to estimate the 
money value of the subject-matter a fixed 
court-fee is > hear A suit for partition 
comes within the ambit of the provision, 
AIR 1957 Andh Pra 766, Followed. 


Cases Referred: | Chronolo 


yana Murthi v. Damisetti Bhavanna 4 


. V. Suryanarayana, for Appellant; 
6th "D Pleader, for the State, ; t 


the 
Waran in O.S. No. 6 o 957. 
plai ia a suit for E The ap 
ellant herein was added as the second 
efendant in the suit. Later the plaintiff 
filed a memo in the trial Court giving up 
his claim against the appellant. But the 
decree of the trial Court covers the pro- 
perties which are in the possession of the 
appellant. f 

2. The appellant has 
cle 18, Schedule N 


d th = 
ed court-fee of e ir 
Court Fees Act and has 


- under Art- 


EP/FP/D168/72/GKO 


1972 
3. The objection raised by the 
office is not tule. Art. 18, Schedule IL 
i (Contd. on Col 


2} 


K. Venkatasubbalah v. 5. Narayanamnid 


A. P. 342 


of the Hyderabad Court Fees Act reads 
as follows: 


Article 18, Schedule I. 


.Plaint or memorandum of appeal in 
every suit when it is not possible 
to estimate the money value and 
which is not otherwise provided 


for by this Act, 
4, There is no provision Im the 
Hyderabad Court Fees Act regarding the 


court-fees which should be paid in a suit 
for partition. A close examination of the 
provision would show that the court-feeg 
payable on the plaint or memorandum of 
lappeal in “every suit” where it is not pos- 
‘sible to estimate the money value of the 
subject matter, a fixed court-fee is payable. 
A suit for partition comes within the ambit 
of the said provision. An appeal arising 
out of such a suit will be governed by the 
same provision. It is immaterial, for pur- 
poses of valuation in appeal, as to whether 
the trial Court has fixed the value of the 
property which is the subject-matter of the 
partition suit. The language employed in 
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GOPALRAO EKBOTE AND A. V; 


KRISHNA RAO, JJ. 


Kedtyala Venatasubbaiah and others, 
Appellants v. Sarupuri Narayanamma and 
others, Respondents. 


Letters Patent Appeal No. 107 `of 
1970, D/- 11-11-1971, against judgment of 
eee nae ees in Appeal No. 283 of 
1966, D/- -1970. 


Index Note — (A) T. P. Act (1882), 
S. 8 — Grant — General principles — 
Conditional and restricted transfer distinc- 
tion between — Document, how should 
be interpreted —- Difference between con- 
ditional transfer and transfer with defeas- 
ance indicated. 

Brief Note — (A) The general princi- 
ple embodied in Section 8 is that, a gant 
prima facie carried with it all the egal 
incidents thereof, but that it may be modi- 
fied according to the wish of the parties, 
the maxim being “modus at conventio vin- 
cunt legem” — the form of agreement and 
the convention of parties overrule the law. 
Where a grant does not carry with it all 
the legal incidents thereof, but is modified 
by conditions and restrictions, it is a condi- 
tional or restricted transfer. Where, how- 
ever it carries with it all the legal inci- 
dents thereof, it is an absolute transfer. 


GP/GP/D835/72/BDB 


When the plaint is presented to or 
Memorandum of appeal is against 
the decree 


a) A Munsiffs Court «=» Rs, Fifteen. 
A District Court or a Sub-Court or 
the High Court in exercise of its 

« origin jurisdiction Rupees 
One Hundred. 


Art. 18 of Schedule M of the Hyderabad 
Court Fees Act is analogous to that of 
Art. 17-B, Schedule IL of the Madras 
Court Fees Act. In a case arising under 
the Madras Court Fees Act a somewhat 
similar question was considered by Uma- 
maheswaram, J., in Damisetti Satyanarayana 


S 


Murthi v. Damisetti Bhavanna, 1957) 2 
Andh WR 3 = (AIR 1957 Andh 768). 
The learned Judge held that Art. 17-B, 


Schedule H of the Madras Court Fees Act 
is applicable and a fixed court-fee of Ru- 
pees 100/- is suficient 

5. Hence the court-fees of Rs. 100 
paid by the appellant is sufficient, 
Order accordingly, 


pemeran aeann 


The distincton between the condi- 
tional or restricted transfer and an absolute 
transfer has to be necessarily borne in mind 
because they produce different results. In 
cases where a conditional or restricted 
transfer is made, whether such condition or 
restriction is prior or subsequent, the trans- 
fer is defeated, if the condition or restric- 
tion in either case is not satisfied. Whereas 
in cases of absolute transfers, the property 
with all legal incidents pass to the trans- 
feree. If the terms of the transfer in such 
case at the same time direct that the pro- 
perty is to be enjoyed with certain restric- 
tions, the restrictions are to be disregard- 
ed, the reason that the direction restricting 
the enjoyment of the property is inconsist- 
ent with or repugnant to the intention to 
make an absolute transfer, and, since the 
Court cannot give effect to both at 
same time, the main provision will be 
given effect to and the repugnant one dis- 
regarded. 


If the document is clear and unambi- 
guous it becomes unnecessary to inter- 
pret it. The difficulty however arises only 
when the document does not bring out 
clearly the intention of the parties in ex- 
press words. In such cases the first prin- 
ciple is to read the document as a whole, 
If it discloses that one part of the docu- 
ment is apparently inconsistent with the 
other part of the same document, then 
every attempt should first be made to re- 
concile the two conflicting clauses so as 
to read the two parts of the document 
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harmoniously, if ponile. Where, how- 
ever, it is not possible to harmonise 
two clauses, then the main clause of the 
document has to be given effect to, and 
the subsequent clause disregarded. 


It must be remembered that there is 
at times a difference between the condi- 
tional or restrictive transfer or a transfer 
with a defeasance clause pad an absolute 
transfer coupled restriction on the en- 
fered, or alienation of the property trans- 
‘erred. ae difference, if not properly 


k ew, one is likely to ong. 
(1879 ark 4 Cal 23 (Pc) and (seo) T 
ad 898 and (1889) ILR 16 Cal 383 


PO) and (191) ILR 84 Mad 250, Rel, on; 
1949 Mad .690 and AIR 1950 PC 82, 
Dist. (Paras 12, 18) 


Index Note — (B) Words and Phrases 
wt “Defeasance” meaning of. 


Brief Note — (B) A defeasance is 
something which defeats the operation of 
a deed or document. If it is contained in 
the same deed, it is called a condition. 


The word “defeasance” comes from 
the French word ‘defaire, that is, to defeat 
or undo. Defeasible therefore means that 
which may be annulled, abrogated, can- 
celled or made void; capable of defeatin 
destroying or impairing. And  defeasible 
title means “one that is capable of ar 
annulled or made void — not one that is 
already void or is an absolute nulli 
Law Lexicon by Ramnath Iyer page 3 z 
Rel. on. (Paras 19, 20) 


Index Note — © Hindu Law — 
Family arrangements — — Plaintif by a deed 
gave certain property to his widowed sis- 
ter-in-law ‘R’ for maintenance only with 
no rights of alienation and in same 
deed agreed that after her death, vr ber 
daughter should enjoy the property with 
rights of transfer and alienation also — 

Last clause in the deed stated that in case 
vi died issueless the property was to revert 
to the plaintif and in no case was to go 
to heirs of V — V died issueless and prior 
to death of R; Held, on facts that the last 
clause in the deed was a defeasance clause 
and heir of V had no right to. property. 

(Para 46) 


Cases - Referred: Chronological Paras 
"ATR 1962 Mad 259 = 19621 Mad 


Lf 401, Narayana Doss v. Arumu~ 
ammal 48 
‘AIR 1950 PC 82 (1950) 1 Mad 


LJ 300, Tiruchendur Sri Subra- 
maniaswami Temple v. Ramaswamia 
Pillai i 35, 41, 48 


AIR 1949 Mad 122 = 1947-2 Mad 

LJ 502, Thanga v. Puga- 

. hrmperumal Pillai 89 
‘ATR 1949 Mad 690 (1949) -1 ee 


am 389, Foul umperumal Pillai v 
thengathamnm 85 


K. Venkatasubbiah v. S. Narayanamima {Ekbote JJ 


‘agreed that after the lifetime of Ra 


ALR 
AIR 1941 Mad 39 = (1940) 2 Mad 


LJ 510, Tiruchendur Sri Subra- 
maniaswami Temple v. Ramasamid 


Pillai 
(1911) ILR 34 Mad 250 = 
S 767, Lakshminarayana Nainar 


asn ma 20) Lali Me faa neh 
it 

Hog v. sk o ae 

(1889) ILR 16 Eo 1383 = 716 Ind 


App 29 (PC) v. 
Narendra 81, 34 
(1889) ILR i Mad 898, Manjamma 
v. Padmanabhayya 
5 Ind App 


(1879) ILR 4 Cal 28 = 
188 (PC), Bhoobun _ Mohini 
wdhty 27, 80 
33, 34 


Hourrish Chunder Cho 
(1861) 9 Moo Ind App 128 (PC), Sree- 
mutty Soorjeemoney Dossee v. 
Denobundoo Mullick 84 
Sadashiv Rao and <A. L. Narayana 


Rao, for Appellants; Y. B. Tata Rao, for 
Respondents. 


. GOPAL RAO EKBOTE, J.:— This 
a is fom the judgment of our learn- 
brother Parthasarathi, J. given in Appeal 
283 of 1966 on 20th March, 1970, 
ee the learned Judge dismissed the 
appeal, 


2. The material facts are that the 
appellant-plaintif instituted the suit for 
recovery of possession of A to C schedule 
properties and for mesne profits, past as 
well as future, allegin: mer alis that the . 
suit popore originally elong to 
plaintiff and his undivided brothers Nag- 
alte Venkayya and Raghavayya. The 

est brother Nagayya di long ago leav- 

g his widow Raghavamına and a mmor 
aegis Venatasub The 
and his two minor brothers 
these ladies. They also performed the mar- 
a e of Venkatasubbamma with the Ist 

endant. As Raghavamma wanted some 
arian to be made in her favour for 
maintenance, it was agreed that Raghav- 
amma and her daughter Venkatasubbamma 
should enjoy u Pasar) from.A and B 
Schedule d reside in he thatched 
house on the C “Schedule site. It was also 
av- 
amma, the property would be enjoyed by 
the daughter Venkatasubbamma, but that 
the said properties would continue to vest 

in the donors’ family in case Venkatasub- 
se did not have any issue. To evi- 
dence this arrangement a document wag 
executed on 29-4-1930 by the pee and 
his two pee. in favour of Raghavamma 
and Venkatasubbamma. 


8. - Shortly after the execution of 
the document Venkayya and . Raghavayya 
died unmarried. Venkatasubbamma also 
ie in 1986. vamma died 
in ; 


the ` 


1972 


4, The plaintiff in view of these 
facts alleged that according to the said 
document the propery reverted to the 
settlors and since the plaintiff is entitled to 
the said property and not the Ist defen- 
dant as the heir of Venkatasubbamma, he 
wanted the reliefs to be granted to him. 


5. The Ist defendant stated in his 
written statement that his wife Venkata- 
subbamma had become the absolute owner 
of the plaint schedule property on the date 
when the document was executed subject 
to the condition that she would maintain 
her mother Raghavamma. After Venkata- 
subbamma’s death the Ist defendant as 
her heir became the owner of the property 
subject of course to maintain Raghavamma. 
The Ist defendant accordingly maintained 
Raghavamma during her lifetime. It was 
contended that the last clause in the gift 
deed that the plaint properties shall revert 
back to the donors’ family in case Venkata- 
subbamma died issueless was surreptitious- 
ly introduced without the knowledge of 
Raghavamma and Venkatasubbamma. It 
was con to the agreement made at 
the time of the marriage of Venkatasub- 
bamma with the Ist defendant. The last 
clause is void and inoperative. 


6. The 2nd defendant is the per- 
son who had alee. urchased some pro- 
perty from the Ist detendent The 8rd 
efendant is a lessee. They in their writ- 
ten statements Ha ales their. transfers on 
the ground that the Ist defendant was 
competent to make them. 


7. Upon these pleadings, the trial 
Court fram appropriate issues. The 
second issue was “whether last clause in 
the gift deed was surreptitiously introduced 
as contended by the defendants?” After a 
proper trial the trial Court found on issue 

o. 2 that the last clause of the gift deed 
was not surreptitiously introduced as was 
contended by the defendants. Upon an 
interpretation of the gift deed, however, 
the trial Court came to the conclusion that 
it was a case of conditional or restricted 
transfer and the last clause which puts 
restriction is void as it is repugnant to the 
main clause whereby absolute property has 
been transferred. 


8. Aggrieved by that decision of 
the trial Court dated 25th February, 1966, 
the plaintiff preferred an appeal to this 
Court. Parthasarathi, J» who heard the 


p 
trial Court that the Present is the case of 
absolute transfer of the property in favour 
of Venkatasubbamma and the . last clause 
relating to reversion of property’ in case 
Venkatasubbamma does not live any issue 
is void as it is repugnant to the main 
clause, It is this concurrent view that is 
now assailed in this appeal. 


The contention of 
for the app 


the learned 


9. 
Advocate t was 


the 
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e deed has not been properly construed 
both the Courts. is contention was 
that the gift deed is no doubt a transfer 
of absolute right in favour of Venkatasub- 
bamma, but such a transfer is made with 
a defeasance clause to the effect that jf 
Venkatasubbamma does not have issue, the 
prope? will revert to settlors. The docu- 
ment therefore -does not transfer absolutely 
the property in favour of Venkatasubbam- 
ma, Tat as the defeasance clause came into 
operation, as Venkatasubbamma died issue- 
less her absolute transfer was converted 
into a life estate. The plaintiff being the 
person entitled to the property because of 
the defeasance clause the suit ought to 
have been decreed. 


10. >- In order to appreciate the im- 
plications of this contention, it is necessary 
to read the document fully. The original 
document is in Telugu. There was some 
controversy over the translation of the 
document as extracted by the learned 


Judge in his judgment. After some discus- 


sion, however, it was found that the trans- 
lation extracted by the learned Judge in 
his judgment is substantially correct trans- 
lation of the original Telugu Deed. We 
did not, however, exclusively depend upon 
mere translation. We were taken oe 
the original Telugu gift deed also. e 
also find that the translation we are now 
oing to extract from the judgment of. the 
earned. judge is substantially correct. It 
is as follows: : 

“Raghavamma of you is our sister-in- 
law and Venkatasubbamma our elder bro- 
thers daughter and we have been living 
jointly even during the lifetime of our bro- 


ther and up-till now. So we had as per 
your wish and that of ours given in marri- 
age Venkatasubbamma of you, to our 


nephew Madanapalli Pithcaiah’s son Nagai- 
ah. Subsequent thereto, you, being un- 
willing to. remain joint with us represented 


-to us that you would remain separate from 
us, to which we had agreed and so on the 
advice -given by our _ relations to which 


both of us have agreed, we have executed 
this sundry land of the extent of K-424 
described in the schedule hereunder should 
be taken by you towards your  mainten- 
ance and after the death of Raghavamma, 
by Venkatasubbamma towar ‘Pasupu 
Kinkuma’ and that you should have nothing 
to do with our joint family debts. It is 
therefore settled that you should take pos- 
session of the said property this day itself 

joy only the income therefrom and 


and ney 
that on the death of the said Raghavamma 
should pass to 


of you the said prop 

Venkata bhana. Purthes it is settled 
that Venkatasubbamma of you and her 
sisters (Santhathivara) should be in enjoy- 
ment thereof with absolute powers of gi 


transfer and sale etc. It is settled at 


- Raghavamma of you should not in any 


manner claim an 


separate maintenance etc. 
to be given to 


er during the rest of her 
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lifetime by us. So you may, subject to 
the eee terms ae ssession of the 
aforesaid prop e in enjoyment 
thereof. Vou eke shall g the sar- 
kar sist ete. Biarea end sek e said land 
entered in your name in the Government 
accounts. In respect thereof, we or our 
heirs shall not raise any dispute whatever 
either with you or your descendants. This 
deed is executed with the arrangement that 
in case no female or male issue is born to 
the said Venkatasubbamma, the said sche- 
dule mentioned property should on her 
death, pass to us or our descendants and 
not to the heirs of the said Venkatasub- 


Il. Before we consider the nature 
` of the document, it is well to remind our- 
selves about the position of law in this 


Now the eral ciple 
Piz Section 8 af he Tenste of 
TO t t prima facie 
ed aih it all the legal inci ents there- 


incidents thereof, but is modified by condi- 





ries with it all the 1 
it is an absolute Ter, 


18. The distinction between the 
conditional or restricted transfer and an 
absolute transfer has to be necessarily 
borne in mind because they produce differ- 
ent results. In cases where a conditional 
or restricted transfer is made, whether such 
condition or restriction is prior or subse- 
quen the transfer is defeated, if the con- 

ition or restriction in either case is not 
satisfied. ereas in cases of absolute 
transfers, the property with all legal inci- 

‘\dents passes to the transferee. If the terms 
of the transfer in such case at the same 


incidents thereof, 


reason 
is that the direction restricting the enjoy- 
ment of the property is inconsistent with 
or repugnant to the intention to make an 
absolute transfer, that is, a transfer which 
will carry with it the right of unrestricted 
enjoyment of the property as a legal inci- 
dent thereof, and, since the Court cannot 
give effect to both at the same time, the 
main provision will be given effect to and 
the repugnant one disregarded, 

14, Whether a particular docu- 
ment evidencing transfer of property is a 
conditional or restricted transfer or is an 
absolute transfer must necessarily depend 
upon the contents of the document itself. 

15. If the document is clear and 
wnambiguous and it becomes unnecessary 


ALR 


to interpret it by employing the recognised 
canons of construction, en the docu- 
ment, whether it falls under one or the 
other category, has to be given full effect 
to. The difficulty however arises 
when the document does not bring out 
clearly the intention of the ies in ex- 
press words. In such cases the first prin- 
iple is to read the document as a whole. 
if it discloses that one part of the docu- 
ment is apparently inconsistent with the 
other part of the same document, then 
every attempt should first be made to re- 
concile the two conflicting clauses so as 
to read the two parts of the document har- 
moniously, if possible. Where, however, it 
is not possible to harmonise the two claus- 
es, then the main clause of the document 
has to be given effect to, and the subse 
quent clause disregarded. 

16. Upon such a construction olf 
the document, it is found that the transfer 
is conditional or restricted, full effect will 
have to be given to it. On the other hand 
if the main clause purports to transfer ab- 
ue all thé. incidents of the property, 
then the subsequent repu t clause has 
to be disregarded as it would be void. 

17. It must be remembered that 
there is at times a difference between the 
conditional or restrictive transfer or 4 
transfer with a defeasance clause and an 
absolute transfer coupled with restriction 
on the enjoyment or alienation of the pro- 
perty transferred. is difference, if not 
properly kept in view, one is likely to go 
wrong. 

18. Now a defeasance is “a condi- 
Hon relating to a deed or to an obligation, 
recognizance, statute, or the like, which 
being performed by the obligor or ee cot 
ser, the act is disabled and made void as 
if it had never been ich differs 


e and annexed to 
same deed; but that “defeasance” is always 
made in a deed by itself, and for the most 

art made after the deed whereunto it 
th relation.” 

19. Thus “a defeasance ig some- 
marg which defeats the operation of a 
d or document. If it is contained in 
the same deed, it is called a “condition”? 


20. Th efeasance” 
from the French word defaire, that is, to 
defeat or undo. Defeasible therefore means 


that which may be annulled, abrogated, 
cancelled or made void; capable of defeat- 
ing, destroying or impairing. defeasi- 


ble title means “one that is capable of be- 
ing annulled or made void — not one that 
is already void ‘or is a absolute nullity.” 


(See Law Lexicon Ramanatha Tyer,| 
page 305:) 
21. It is in the Hght of this back- 


ground that we have to read the gift deed 
and construe it appropriately, 
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22. Before we construe the deed, 

it is well to remember the circumstances. conveys 

in which the deed was executed. It is a 


common ground that Raghavamma’s hus- 
band had already died and she was not 
entitled to anything except maintenance 
fom the joint y property .of which 
her husband was a coparcener before his 
death. It is also a common ground that 
at the time when the ent was exe 
cuted, Venkatasubbamma was hardly 18 
years of age but was married to the Ist 
defendant. The reason for executing the 
document was that Raghavamma was un- 
willing to stay with the members of the 
joint ily and wanted to live separately 
and was claiming her maintenance. She 
also wanted some arrangement to be made 
towards pasupukunkuma of her daughter 
of her Venkatasubbamma, which was not 
made at the time of her marriage. It was, 
however, plain that Venkatasubbamma 
could not have claimed as a matter of right 
any property towards pepe 
It is in the background of these circum- 
stances that the document came to be 
cuted. . 

23. A careful and close reading of 
fhe whole document as such would bring 
out unequivocally that the intention of the 
parties was that Raghavamma would enjoy 
only the usufruct of the property during 
her lifetime. She was therefore not given 
any absolute right in the property thus 

erred. The document then provides 
that after the death of Raghavamma the 
property would go to Venkatasubbamma 
@nd her issues, 

She and her issue would have rights of 
fall enjoyment with transfer and alienation 
of the property. It is only then that the 
dast clause appears in the document in re- 
gard to hih the contention of the Ist 
Retardant was that it was surreptitiously 
introduced in the document and did not 
form part of it as the document originally 


exe- 


stood. This contention has been A 
ed by both the Courts. The last clause 


therefore has to be taken as a part of the 
document original executed. It is upon 
this clause that the entire arguments of 
both the learned advocates were concen- 
trated While it was contended by the 
Iearned advocate for the appellant that it 
is a defeasance clause and makes the trans- 
fer a conditional or restricted transfer, it 
was argued by Sri Tata Rao, the learned 
counsel for the respondent, that the said 
clause puts only a restriction on the en- 
oyment of the property by Venkatasub- 

and therefore it is repugnant to the 
earlier main clause by and under which 
absolute transfer was made in favour of 
Venkatasubbamma. He therefore submit- 
ted that the last clause was inoperative 
and void, 


The correct method would be 
fo view that the document as a whole and 


not stop where the property was 
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red to Venkatasubbamma in language which 
that the property was transferred 
aoii That main clause has to be 
n ily read along with the last clause 
appearing in the d ent. Both these 
clauses were intended by the parties to be 
introdu in the same document and at 
the same time. Jf these two clauses are 
read along with the other contents of the 
document keeping in view the circum- 
stances in which the document had come 
into existence, one would have very little 
diffculty in reaching the conclusion that 
the last clause was not a restriction on en- 
foyment of the property but the last clause 
was a defeasance clause. It unconditional- 
ly stipulated that if Venkatasubbamma did 
not have any issue, male or female, the 
property will revert to the settlors. Once 
A ie oe Roh the Megat was a 

in favour of Raghavamma, which was 
a restricted transfer, and the gift over to 
Venkatasubbamma with a easance 
clause, then there would be no difficulty 
in reaching the conclusion that the transfer 
in favour of Venkatasubbamma was also 
a restricted or conditional transfer of the 
property in her favour. 


The reason is obvious. The defeas- 
ance clause as has been seen earlier if it 
comes in the same document it assumes 
the character of a condition. If the two 
clauses therefore are read together, then 
it becomes patently clear that the absolute 
rights which were intended to be transfer- 
red to Venkatasubbamma were subjected 
to a condition that in case she dies issue- 
less the property would revert to the settl- 
ors. This defeasance clause is perfectly 


‘satisfied in the present case because Ven- 


katasubbamma pre-deceased Raghav- 
amma. She died issueless. On the 
data of the death of Raghavamma, 


the conditional transfer in favour of 
Venkatasubbamma could not have taken 
place because there was no occasion for 
iving effect to that clause at all. Neither 
enkatasubbamma was alive then nor had 
she left any issue. 

25. That apart the defeasance 
elause is worded both positively as well as 
negatively. ile conferring _ absolute 
Heat on Venkatasubbamma, the document 
categorically recites that the property is 
transferred to her and her issue. The de- 
feasance clause makes it further clear that 

she dies issueless then the property 
would revert to the settlors. The parties 
were not contented with that alone. They 
further added that the intention is not to 
benefit any other heir of Venkatasubbam- 
ma except her issue. In the face of this 
unambiguous language with par- 
ticular emphasis on the property bein 
transferred only on that condition, we fai 
to see how it can be legitimately contend- 
ed that the last clause is only a restriction 
on the enjoyment of the property of Venk- 
atasubbamma, and being repugnant to the 
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main clause is void. In our judgment, it 

is a defeasance clause which defeats the 

absolute transfer of property in favour of 

y eenb perme in case she dies issue- 
s. 


As she died issueless the defeasance 
clause will have to be given full effect to. 
We find ourselves unable to agree with 
the contention that the intention of the 
parties was to absolutely transfer the pro- 
perty in favour of Venkatasubbamma. Nei- 
ther there are words to that effect in the 
document read as a whole nor the circum- 
stances in which the document came into 
existence warrant any such contention. 
Venkatasubbamma neither had any interest 
in the property nor she had any right to 
that property. She got the interest only 
by and er the document. The inten- 
tion to us seems to be clear that the sett- 
lors did not want anyone except Venkata- 
subbamma and her issues to benefit from 


the prop and that is why they emphati- 
ely stated that no other heir of Venkata- 
subbamma would be permitted to enj 


the property if she dies issueless. The wo 
vernetu that is arrangement used in the 
document is significant. “On a plain read- 
ing of the document therefore we do not 
find any hesitation in holdin that the 
document does not convey absolute title to 
Venkatasubbamma. Even if it conveys 
such a title, it is only subject to the de- 
feasance clause, that is to say that the 
transfer in her favour would bs defeated 
in case she dies issueless. That seems to 
us to be the plain meaning of the docu- 
ment and it is difficult, if not impossible, 
to place any other construction on the 
document. 


26. We are supported in our con- 
clusion by the following decision. 
27. In Bhoobun Mohini v. Hurrish 


Chunder Chowdhry, (1879) ILR 4 Cal 28 
(PC) the sanad granting a talook was in 
the following words: 


You are ny sister; I accordingly 
grant ou as a talook for your support the 
ee Villages, H, F and K, belonging to 
any Zamindari, with all rights appertain- 
ing thereto, at a tahut jamma of Rs. S61. 
Being in possession of the lands and pay- 
ing rent according to the tahut jamma, do 
you and the generations born of your 
womb successively (santan sreni kreme), 
enjoy the same, No other heir of yours 
shall have right or interest.” 


28. The Judicial Committee of 
the Privy Council held that the earlier 
wo of the sanad, when read together, 
were to be taken as conferring an absolute 
estate on K, and that the effect of the con- 
cluding words “no other heirs of yours, 
and C.,” was to make the absolute estate 
before given defeasible in the event of a 
failure of issue living at the time of Ks 
death, in which event the estate was to 
return to the donor and his heirs; but that 
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as that event had not occurred, it follow- 
ed that K took an estate which she could 
dispose of by will, and consequently that 
the plaintiffs were entitled to succeed in 
their suit. Their Lordships further found 
that there was nothing in such a condition 
repugnant to Hindu Law. It is an_execu- 
tory devise which is perfectly valid. 

29. In Manjamma v. Padmanabh- 
ayya, (1889) ILR 12 Mad 898 question for 
decision was whether the Ist pamut was 
under the terms of the Karar lawfully en- 
titled to take the property on the death 
of Sitarama without issue. The karar was 
in the following terms: 

“If the said Sitarama shall have des- 
cendants, neither your male descendants 


nor any one else s have any interest in 
any of the property herein mentioned. If 
the said Sitarama, happen to be without 
descendants, the male off-spring of my 
daughter Kaveramma, your wife, sae ie 

others 


joy the property equally, but no 
shall have any interest orea, such is the 
swatantra karar executed with my free will 
and pleasure.” 


30. Considering the nature of the 
interest taken by Sitarama and having re- 
d to the expression “no others shall 
Ewe any interest therein”, the Court held 
that it was of the opinion that Sitarama’s 
estate was made defeasible in the event 
(which. had occurred) of the failure 
issue living at the time of his death. Their 
Lordships relied upon (1879) ILR 4 Cal 
23 (PC): 


31. Kristormoni Dasi v. Narendra 
Krishna Bahadur, (1889) ILR 16 Cal 883 
is another Privy Council case. A testator 
bequeathed the residue of his estate to his 
executors upon trust to pay the income to 
his daughter during her lifetime; and 
after her death in trust to convey the resi- 
due to his two _half-brothers, in 
moieties, and to the heir or heirs male of 
their or either of their bodies, in failure 
of whom upon trust to ue the same to 
the sons or son of his daughter. Both the 
half-brothers survived the testator. On the 
death of one of them, the oa Re 
whom childr as well as to the- - 
brothers, had been born), making all per- 
sons interested parties, claimed that the 
trusts and limitations had become void as 
to one moiety of the residue bequeathed, 
and that she had become entitled thereto 
for the estate of a Hindu daughter. Of 
the children, all were born after the testa- 
tor’s death, save three sons of the surviving 
half-brother who were born in the testa- 


tors lifetime. Their Lordships of the 
Privy Council observed: 
“that the gift of the residue so far 


as it purported to confer an estate of heirs 
male of their bodies, was contrary to law. 
and void; that the gift to the plaintiffs 
sons, unborn at the death of the testator, 
was incapable of taking effect; that each 
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of the half-brothers took an estate for life 
in one moiety of the residue bequeath 
im remainder expectant on the death of the 
plaintiff; and that accordingly, on the death 
of the half-brother, who died before 
this suit was- brought, the inheritance of 
his moiety had devolved on the plaintiff, 
as daughter and heir of her father, and 
as she claimed.” 

32. In regard to the defeasance 
clause, their Lordships said: 

“In stating the rule relating to the de- 
feasance of a prior absolute interest by a 
subsequent event, it is important to add, 
frst, that the event must happen, if at all, 
immediately on the close of a life in being 
at the time of the gift, as was laid down 
in the Mullic case 9 Moore’s Indian 
‘Appeals 123) and, secondly, that a defeas- 
ance by way of gift over must be in favour 
of somebody in existence at the time of 
tho gift, as laid down in the Tagore case.” 

33. Referring to the case of Bhoo- 
bun Mohini, (1879) ILR 4 Cal 28 (PC), 
their Lordships said that the case conform- 
ed to all the said rules. It was stated: 

“There was no gift over in that case. 
The donor made a gift to his sister Kasi- 
swari in vernacular terms, which though 
paui and referring only to lineal heirs, 

Committee held to be identical in 
effect with other terms well known, and 
often used by Hindu donors who intend to 
pass the whole inheritance, though they 
mention only children or issue. Then he 
said, ‘No other heir shall be entitled’. 
This was held to mean that, if Kasiswari 
died leaving no issue then living, her inte- 
rest was to cease. 
ton was that, if Kasiswari left issue, ‘the 
absolute interest given to her in the first 
instance was to remain unaffected, but if 
she left none, it was cut down to a life 
interest. In the latter case nothin had 
passed from the donor but the life inte- 
rest, and when that was spent, he or his 
heir would lawfully re-enter.” 


84, The last case in this series -is 
Lakshminarayana Nainar v.  Valliammal, 
(1911) ILR 84 Mad 250. The Bench of 
the Madras High Court was confronted 
with the rajinamma filed in the Court. It 
was apreed thereunder that certain proper- 
ties should be held and enjoyed in com- 
mon by R and P and that in the event of 
R becoming issueless the entire properties 
should belong to P. R having subsequent- 
ly sold the properties to L, died issueless. 
eria Ramaswami died without leaving any 
issue. The question in those circumstances 
was whether his alienation of the suit pro- 
per ies during his lifetime in favour of the 

defendant can have any lega) validity 
after his death. Their Lordships stated: 

“Assuming that Peria Ramaswami hed 
an absolute estate in a moiety of the proper- 
tles: there is a clear gift over that moiety 
on his dying without issue to the fourth de- 


effect the construc- ` 
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fendant In (1889) ILR 16 Cal 383 (PC) 
the Privy Council observed with reference 
to an earlier decision of their Lordships in 
(1879) ILR 44 Cal 28 (PC): “In effect the 
construction was that if Kasiswari left issue, 
the absolute interest given to her in the 
instance was to remain wmaffected, but if 
she left none it was cut down to a life inte- 
rest, In the latter case nothing had passed 
from the donor but the life interest, and 
when that was spent her or his heir would 

y re-enter.” The case in (1879) ILR 
4 Cal 28 (PC) with reference to which the 
foregoing observations were made was one 
of gift to a sister ‘who and the generations 
born of her womb were to enjoy the pro- 
perties successively ‘but no other heir of hers 
was to have a right or interest, “their Lord- 
ships held that the-instrument conferred upon 
the sister an absolute estate but the absolute 
estate so given was “defeasible in the event 
of a failure of issue living at the time of 
her death in which event the estate was to 
revert to the donor and his heirs.” That 
such a defeasance followed by a gift over in 
favour of a person in being is perfectly 
valid under the Hindu Law has long been 
decided (see Seemurty Soorjeemoney esses 
v. Dencbundoo Mullick), (1881) 9 Ind App 
123 (PC). 

The effect of such a defeasance being 
to cut down the original absolute estate to 
a life estate, we cannot accede to the con- 
tention that it is only the property undis- 
posed of by Paria Ramaswami that can pass 
to the fourth defendant in the former suit. 
The alienation by Paria Ramaswami in 

defendant 


favour of the first being invalid 
eyond his lifetime, the second appeal 
35 id Mr. Tata Rao, the learned 


Counsel for the respondents, however plac- 
ed vehement reliance on the following two 
decisions of the Madras High Court; Pugal 
Umperumal Pillai v. Thangathammal, AIR 
1949 Mad 690 and Tiruchendur Sri Subra- 
maniaswami Temple v, Ramaswamia Pillai, 
1950-1 Mad LJ 300 = (AIR 1950 PC 82). 
In the first case, the relevant portion of the 
gue deed by the father in favour of his 
ughter was as follows: 
“As I have given away to you the pro- 
rty in the schedule herein worth Rupees 
500 as stridhanam gift, you shall hold and 
enjoy the aforesaid property hereditarily and 
from’ son to grandson and so on as long as 
the Sun and Moon last. After your lifetime, 
your issues if there are any, shall get the 
aforesaid property. If you have no male or 
female issues, the aforesaid property shall 


- revert to me and to my male heirs. I shall, 


my lifetime, reside jointly with you in 
ihe thatched house mentioned in the sche- 
e. l 
36. The contention before the 
Court was that what was intended by the 
donor was the granting of a life estate to 
Veeraperumal Ammal with a remainder to 
her issue and that this was made plain by 
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the second sentence showing that the donor 
pone he ee f eaan 
to get erty after her dea t was 
further contended that as the clause sto 
in the absence of any isuse for Veeraperum 
Ammal, the property should revert to the 
donor and her male heirs. There was a de- 
feasance clause or a reverter which showed 
that the donee had only a life estate, 


37. Construing the document, the 
learned Judges said: 

“This contains three distinct and clear 
phrases indicating the nature of the estate 
to be taken by the donee. Any one of such 
phrases occurring alone in a deed of gift 
will be sufficient ordinarily to enable the 
Court to construe the document as one 

ting an absolute estate, If the donor 
fad stated that the donee shall hold and 
j pay hae nanl. there would 

i ty in construing it asa 
gift absolute. But here other phrases such 
as “from son to grandson and so on” and 
also “as long as the Sun and Moon last” 
are indicative of nothing but an absolute 


grant.” 

38. Relyi Lalit Mohan 
Singh Roy v. CČhukkumlal. Roy, (1897) TLR 
23 Cal 834 (PC) and applying che inci 
laid down in that case their Lordships felt 
no difficulty in holding that the intention 
of the donor was that her daughter should 
take an absolute estate. 


39. On a superficial reading of this 
judgment no doubt it may appear to sup- 
port the contention advanc the learned 
Advocate for the respondents. But if one 
looks to the judgment of Rajamannar, J. 
from whose judgment the appeal was pre- 
ferred and was confirmed by the Court (re- 
ported in AIR 1949 Mad 122) it would be 
clear that the defeasance clause in that case 

never come into operation _ because 
Veeraperumal Ammal did leave behind her 
issue. In paragraph 9 of the Judgment, the 
learned Judge observed: 

“The result would therefore be that 
she would acquire an absolute estate under 
the terms of the document.” 


40. If the opservations made by 
the Bench are understood in the light of 
what is found by Rajamannar, J., and not 
disagreed by the Appellate Court, it would 
not be difficult to hold that in that case 
the defeasance clause had been satisfied and 
the donee had become an absolute owner 
of the property. The discussion relating to 
the understanding of the document there- 
fore must be appreciated in view of this 
finding. Moreover, in the said judgment the 
negative words which we find in our pre- 
sent case do not appear. That, in our jud 
ment makes a oot deal of difference 
understanding the document. We have al- 
ready seen that in most of the cases on 
which we have placed reliance such a nega- 
tive clause had appeared and which nega- 
tive clause had influenced the learned 


ALE 
udges in forming their opinion. We do not 
i z ore conde i Hecisiori to decida 


anything contrary to what we have stated. 


Al, The other decision Tiruchendut 
Sri Subramaniaswami Temple v. Ramaswa- 
mia Pillai, 1950-1 Mad LJ 800 =. (AIR 
1950 PC 32) was also a case where a teg- 
tator had stated in his will “I have be 
queathed to my son P. the right to all m 
ed apa and moneys, etc, and he g 
solely enjoy them. he or his son has no 

ild, the said properties shall pass to Sub- 
ramaniaswami at Tiruchendur,”. On a con- 
struction of the said will, the Privy Coun- 
cil held:— 

“the bequest to the son was uncondis 
tional and therefore conferred upon him an 
absolute estate. The provision for devolution 
of the property in case the son should die 
„without issue was not in any way intended 
to limit either the character of the estate 
that was given by the earlier bequest it 
favour of the son or make it conditional and 
ae to be divested at his death withouf 

e. 


42, The facts of the case and the 
contents of the document are far removed, 
from the facts of the present case and the 
contents of the document with which we 
are concerned. There, the question of 
defeasance clause did not arise and was not ' 
canvassed. The negative words which we 
find in our document did not appear in the 
document with which e Privy 
Council was concerned. The line of 
succession did not continue but the 
property was directed to be given to 
the Temple in case there were no issue, 
The bequest was in favour of the only son 
who even otherwise would have gat the 
property after the death of his father on his 
own. It is in these circumstances that their 
Lordships held that it was a case of abso- 
lute transfer and not a conditional or res- 
tricted transfer. 


43. This case came to be consider- 
in Narayana Doss v. u , 
(AIR 1962 Ma 


ed 

1962-1 Mad LJ 401 = 

259) by a Bench of the Madras High Court. 
In that case a will, Exhibit A-1, fell for. 
construction. After referring to the fact that 
a Division Bench of the Madras High Court 
in Tiruchendur Sri .Subramaiswami Temple 
v, Ramaswamia Pillai, 1940-2 Mad LJ 510 = 
(ATR 1941 Mad 89) had made the observa- 
tions referred. to in the said judgment, their 
Lordships referred to the Privy Council 
case referred to above and referred also to 
1950-1 Mad LJ 300 = (AIR 1950 PC 82). 

eir Lordships then observed: 


“The Tirchendur case 1950-1 Mad LJ 
800 = (ATR 1950 PC 3a has hardly any 
resemblance to the facts of the present case. 
The paramount intention of the testator 
Pichai Pillai in that case was to confer an 
absolute estate on his son and that was 
given effect to. The device in favour of the 
temple on the death of Pichai Pillai’s son 
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issueless was construed to be a provision 
by way of devolution of the property im 
future. It is ony ointed out by Beach 
rang Raow, J., t there was no reason 
that case fine the testator should have con- 
templated the son taking only a limited 
estate of a life estate holder. But in the 
present case there was every reason on the 

of the testator Velayutha Konar to con- 
aes a life estate to his daughters as he 
desired and was anxious that his properties 
should be enjoyed absolutely by his grand- 
children.” 

44, The case Sahai a only. Bed 
lained the Privy Council case an sci- 
Pon of the Bence of the Madras High 
Court from which the appeal was filed be- 
fore the Privy Council but lends consider- 
able support to what we have concluded 
above. 


45, We nro therefore A ue 
the gift deed in the instant case because 0 
the Tien clause and as Venkatasub- 
bamma had died issueless must be deemed 
to have resulted in cutting down the abso- 
lute right of Venatasubbamma to a life inte- 
rest. But as Venatasubbamma_ had already 
died at the time when she could have taken 
over from Raghavamma, there was no occa- 
sion for giving her any life estate because 
she had died issueless, The property, there- 
fore, according to the defeasance clause was 
reverted to the settlor’s ily. It was not 
disputed before us that if that is the cor- 
rect position of law, then it is the plaintiff, 
who is entitled to the suit property and not 
the Ist defendant. 


46. What follows from what is stab- 
ed above is that the transfers, that is to say 
the sale deed effected by the lst defendant 
in favour of the 2nd defendant and the lease 
deed executed by him in favour of the 3rd 
defendant, were bad in law and could not 
be given effect to. The Ist defendant had 
no right whatsoever to inherit the property 
from Venkatasubbamma as the property had 
reverted on the death of Raghavamma be- 
cause of the defeasance clause to the set- 
tlors. After the death of Venkatasubbamma, 
who died issueless, therefore, there was no 
occasion for the lst defendant, nor he had 
any right, title or interest in the suit pro- 
perty which he could convey either to 
Qnd defendant or to the 3rd defendant. 


47. For the above said reasons, we 
would allow the m set aside the judg- 
ment of the learned Judge as well as the 
judgment of the Trial Court and decree the 
plaintiffs suit with costs throughout. The 
profits, past and future, will be inquired 
into by the Trial Court and a suitable dec- 
ree passed in the light of the result of such 
inquiry. 


Appeal allowed. 
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SAMBASIVA RAO, J. 
N. Venkataratnam Naidu, 
v. The District Collector, 
others, Respondents. 


Writ Pem. No. 1197 of 1971, D/- 
17-9-1971. ; i 
Index Note:— (A) A. P. Co-operative 
Societies Act (1964), S, 31 (2) (a) — Com- 
mittee of Directors of a Co-operative So- 
ciety has power to pass a no-confidence 
motion against any of its office-bearers in- 
cluding the President and replace 
AIR 1954 SC 210, Ref. 
A co-operative society, as a 
chayat, is a basic democratic 
intended to help its members to manage 
some of their affairs for themselves in a 
democratic way. At every stage of the 
creation and ctioning of a co-operative 
society it is the will of the members that 
is important, The Act and the rules dis- 
tribute the functions of the society be- 
tween the general body and the commit- 
tee. Though the ultimate authority in re- 
to a society rests with the general 
dy, that exercise of ultimate authori 
is subject to the provi ons of the Act an 
e bye-laws made under 


Petitioner 
Nellore and 


unit 


the Act. Under the Rules so made and 
the byelaws framed, the election of office- 
bearers is ecific: entrusted to the 


committee, while the general body elects 
or removes members of the committee, 
Thus once a committee is elected by the 
General Body, it is the committee that 
elects its office-bearers. (Para 10) 

True there is no specife provision in 
the Act empowering the Committee of Di- 
rectors of a Co-operative Society to pass a 
no-confidence motion against the President 
or to replace him before the term of the 
Committee. But considering the demo- 
cratic and co-operative principles under- 
lying the co-operative law, it could not be 
said that the absence of a specific provi- 
sion debars the Committee of Management 
from changing its office- s in whom 
they have no confidence. 


It is therefore reasonable to assume 
that had the legislature intended to make 
the office-bearers irremovable during the 
life of the committee, they would have 
made a clear provision in that behalf. 
When such provision is absent it is reason- 
able as well as just to infer that the com- 
mittee, which is empowered to elect the 
office-bearers has also the power to remove 
them and elect others in their places. If 
such construction is ruled out it would re- 
sult obviously in having irremovable office. 
bearers. In such an event such office- 
bearers would not be responsible to the 
committees. The very fact that the office- 
bearers are elected by and are responsible 
to the committee necessarily leads to the 
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reasonable conclusion that they can ‘be re- 
moved at the pleasure of. the. committee 
by necessary implication. The fact that 
' there is no fixed tenure for the office- 
bearers, though the term of the committee 
is fxed and that the office-bearers are elect- 
ed by the Committee and not by the Gene- 
ral Body, bears out the conclusion reached 
— (X-Ref:— Rule 22 (c) and Bye-laws 32 
of the same). (1916) 1 Ch 582, Rel on. 
(Paras 10, 11) 

Index Note:— (B) Constitution of 
Yndia, Art. 226 — Mala fides — Alega- 
tions of — Mere bald and vague state- 
ments without more not worthy of cred- 
ence. AIR 1964 SC 72 and 
Andh Pra 425, Rel. on. (Para 5) 


Index Note:— (C) A. P. Co-operative 
Societies Act (1964), S. 82 (5) (a) — Direc- 
tor-Committee meeting — Procedure for 
convening — Collector as District Regis- 
trar has power to call a meeting of the 
Committee if such a meeting is not called 
in accordance with the requisition deliver- 
ed under sub-section (4) — Sub-section (5) 
(a) also empowers the Registrar to autho- 
rise any person to preside over the meet- 
ing convened by him. (Paras 6, 7) 
Cases Referred : Chronological Parag 


ATR 1965 Andh Pra 425 = oe) 
2 Andh WR 338, Venkatasubbayya 
y. Govt. of Andhra Pradesh 
AIR 1964 SC 72 = (1965) 1 SCA 
259, Pratap Singh v. State of ee 5 
AIR 1954 SC 210 = 1954 SCJ 257, 
dagen Nath v. Jaswant Sin 10 
(1916) 1 Ch 582 = 85 LJ Ch 305, 
Foster v. Foster 


P.-A. Chowdhary, for Petitioner; 2nd 
Govt. Pleader (for No. 1) and P. Babul 
Reddy (for Nos. 2 to 4), for Respondents. 


ORDER :— Can the Committee of 
Directors of a Primary Co-operative Land 
Mortgage Bank express want of confidence 
in its President or otherwise replace him? 
This is the principal question that falls for 
decision in this \ Writ . Petition. ; 

2. Rapur Primary Land Mortgage 
Bank in the Nellore District is a Co-opera- 
tive Institution governed by the Andhra 
Pradesh Co-operative Societies Act, 1964 
and the Rules made thereunder. The 
General Body of the Bank elected the peti- 
tióner and eight others as members of its 
Managing Committee on 28-12-1969. That 
Committee has to function for three years. 
On the same day the members of the Com- 
mittee elected the petitioner as the Presi- 
dent. However, after the lapse of some 
time trouble developed in the Committee 
and six out of the nine members of the 
Committee sent on 29-1-1971 a requisition 
to the Secretary of the Bank to convene a 
-meeting of the Committee for consideration 
of the subject “to. elect a new. President 
replacing the present President Sri N. Ven- 
kataratnam Naidu who does not enjoy. the 
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confidence of the majority of the members. 
in the Board of Directors”. The requisi- 
tionists informed the S in this 
letter that they had lost confidence in the 
petitioner and desired to elect a new Pre- 
sident in his place. The Secretary, who is 
an Officer of the Co-operative Department, 
replied to the isitionists- by his letter 
dated 12-2-1971 that he had been direct- 
ed by the President of the Bank to inform 
them that the meeting of the Board of 
Directors could not be convened as requi- 
sitioned for the- purpose proposed, as there 
was no provision either in the Co-opera~ 
tive Societies Act or in the Rules tire: 


-under or in the Bye-laws of the Bank to` 


elect a President by replacing the existin 
incumbent. The isitionists had T 


of the petition of 
the requisitionists and requiring him to 
convene a meeting. of the Committee as 
per Section 32 (3) within fifteen days from 
the date of the notice and to report the 
results of the meeting immediately there- 
after. Instead of ing for a meetin 

the Secretary had replied to the requisi- 
tionists Oe letter dated 12-2-1971 as 
stated earlier. Thereupon the personal As- 
sistant to the Collector, Co-operation, sent 
his proceedings dated 162-1971 to the 
Secre that the Secretary had not con- 
vened the meeting though called upon to 
do so. Consequently the personal Assist- 
ant to the Collector, in exercise of the 
owers conferred on him under Section 82 
5) (a) of the Act and in terms of the 
G.O.Ms. No. 88 dated 22-9-1970, directed 
that a meeting of the Committee be held 
at 10.A.M., on 1-3-1971 in the premises 
of the Bank ‘at Rapur to consider the sub- 
ject mentioned by the requisitionists. It 
was er directed that the Co-operative 
Sub-Registrar for L.M.B.S. should preside 
over the meeting. The same officer was 
also directed to issue‘ necess meeting 
notices in-the manner prescribed to all the 
concerned in this ehalf. Accordingly 
notices were sent and a meeting of Ə 
Committee was called for 1-8-1971, over 
which the Co-operative Sub-Registrar for 
L.M.B.S., Nellore: presided. - Seven of the 
nine members attended the -meeting and 
unanimously passed the requisition ` resolu- 
tion. As per the resolution, the 8rd res- 
pondent to the writ petition was elected as 
the president in the place of the petitioner. 
Thereupon the petitioner has brought the 
present writ petition for the issue of a 
mandamus to the respondents directing 
them to treat the petitioner as the only 
President of the Bank and to issue a con- 
sequential direction restraining the 8rd 
respondent from acting as the President of 
the Bank. The respondents to the pet- 
tion are the District Collector, Nellore, the 
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Secretary of the B 


the newly elected 
resident and one Sesha Reddy. 
3. The official as well as other 


‘espondents filed separate counter-affidavits 


denying and disputing the petitioners 
averments and contentions. 
A, The contentions raised for the 


Jetitioner are three-fold. They are: The 
antire proceedings were vitiated “by. mala 
ides, as the meeting where respondent 
No. 8 was elected was brought about by 
the interference of a Minister. (2) The 
meeting held on 1-8-1971 is not a valid 
mone since it was not called in accordance 
with law and it was presided over 
verson who had no authority to do so. 
'3) There is no provision in the law which 
sonfers power on the committee to express 
want Pi confidence in its President or to 
otherwise replace hi 


5. On the allegation of mala fides 
the petitioner stated in paragraph 5 of his 
petition that: 


“The District Collector, acting under 
the dictates of Sri Anam Sanjeeva Reddy, 
Minister for Civil Supplies, throu his 
Personal Assistant Sri P. Subrahmanya 
Reddy who is the Special Category poy 
Registrar, authorised the Co-operative Sub- 
Registrar for Land Mortgage Banks, Nel- 
lore to preside over the meeting to be held 
not later than 15-2-1971 and to report the 
result thereof.” 

The District Collector, Nellore filed a 
counter-affiidavit stating that he called up- 
on the Secretary of the Bank to convene 
the meeting in his capacity as the Regis- 
trar and “that it is not true to say that the 
District Collector acted through his Per- 
sonal Assistant (Co-operation) under the 
dictates of the Minister for Civil Supplies 
on the subject as alleged in the Writ peti- 
tion”. These are all the allegations and 
denials in regard to the interference of the 
minister with this matter. Excepting the 
very bald allegation that the District Col- 
lector acted under the dictates of the 
Minister for Civil Supplies, there are no 
details given as to the time, place and 
manner in which the Hon'ble Minister had 
interfered. Such an interference is cate- 
gorically denied by the District Collector. 
t is really for the petitioner to make defi- 
nite allegations about the mala fides, In- 
stead, he chose to make a very vague and 
bald averment which is specifically denied 
by the respondent. The petitioner cannot 
build up a theory of-mala fides on such 

bald and vague statement of the Minis- 


Pra 425)). I am, therefore, 
unable to give any credence to this story. 


6. The next g d on which the 
proceedings are is that the meet- 


` the notice. 
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ing of 1-8-1971 where the impugned reso- 
lution was passed, was not properly con- 
vened. Bye-law 89 (e) Gi) of the Bank 
entrusts to the Secretary the task of con 
vonina meetings of the Board of Directors 
and the other committees of the Bank. It 
was, accordingly, to the Secretary that the 
six requisitionists ad ed their requisi- 
tion, seeking the holding of a meeting of 
the Board of Directors. The Secretary by 
his reply of 12-2-1971 declined to do so. 
The Collector by his express memo dated 
1-2-1971 required the Secretary to convene 
a meeting of the committee as per Section 
82 (3), within 15 days from the date of 
is was in response to a 
copy of the requisition sent to him by the 
six members of the committee. Section 32 
loys down the manner in which the gene- 
ral and committee meetings of the Co-ope- 
rative Societies should be called. Sub- 
section (8) thereof says: 


“The officer empowered by the bye- 
laws to call meetings of the committee may, 
at any time, call a meeting of the commit- 
tee but shall call such meeting within fif- 
teen days of the date of receipt of requi- 
sition in writing in that be from any 
of the requisitionists specified in sub-sec- 
tion (2).” 

As per sub-section (2), one of the four re- 
uisitionists is the Registrar. It is un- 
oubted that the District Collector is the 
Registrar for the District. The fact that 
the Collector required the Secretary to 
convene a meeting of the committee as 
per Section 82 (8) by his memo dated 1-2- 
71 clearly shows that he exercised his 
power under Section 32 (8) read with Sec- 
tion 82 (2) and sent up a requisition to 
the Secretary, who is empowered by the 
bye-laws to call meetings of the Commit- 
tee, to convene a meeting of the commit- 
tee within 15 days from the date of the 
receipt of the requisition. It is obvious 
that the said requisition is in full accord 
with the procedure laid down by sub-sec- 
tion (8). The requisition sent up by the 
District Collector also satisfies the require- 
ment of sub-section (4) in specifying thé 
purpose for which the meeting was to be 
called. Nonetheless the Secretary did not 
call a meeting. In such circumstances 
sub-section (5) confers power on Regis- 
trar to call a meeting himself. Clause (a) 
of that sub-section says that if for an 
reason, 2 meeting is not called in accord- 
ance with the requisition delivered under 


sub-section (4), then notwithstanding any- 
thing in the bye-laws of the socie the 
Registrar shall have the power to such 
meeting in the manner prescri and to 


determine the time for such meeting and 
the subjects to be considered thereat. Tt 
further provides that the Registrar or a 
person authorised by him in writing in 
this behalf shall preside at such meeting 
though he is not entitled to vote. Now, 
the proceedings of the Personal istant 
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to the Collector dated 16-2-1971 were exact- 
for this purpose. It stated that since 
e Secretary had not convened the meet- 

ing as required, the personal Assistant in 

exercise of his powers under Section 82 


(5) (a) and in terms of the G.O.Ms. No. 
88 dated 22-9-1970, convened a meeting 
of the committee to be held at 10 A.M. 


were properly and validly issued. It is un- 
doubted that the power of the District 
Collector as Registrar in this behalf was 


delegated to his Personal Assistant. 
meeting of 1-3-1971 is thus seen to be pro- 
perly convened. 


7. The criticism that somebody 
who had no authority ided over the 
meeting is also untenable for the reason 
that sub-section (5) (a) empowers the Re- 
gistrar to authorise any person to preside 
over the meeting which he convenes. The 
Pea of the personal Assistant of 
6-2-1971 directed the Co-operative Sub- 
Registrar for L.M.B.S., to preside over the 
meeting and this he did. There cannot, 
therefore, be any doubt that the meeting 
was properly presided over. For these 
reasons, the obiectons as to the validity 
of the meeting should be rejected. 


8. Then I proceed to consider the 
principal question t is raised in the 
case. Is the committee of Directors em- 
powered to express want of confidence in 
its President or otherwise replace him? It 
is pointed out by Sri P. Chowdary, 
appearing for the petitioner, that there is 
no provision either in the Act or in the 
rules or in the byelaws providing for ex- 
pression of no-confidence in the President 
or for replacing him. The ultimate autho- 
rity of the Co-operative Society vests only 
in the general body. In fact, the election 
and removal of members of the committee 
is done only by that body and by none 
else. The penom body has not expressed 
any want of confidence in the petitioner as 
President. Consequently the resolution 
passed by the committee on 1-3-1971 is 
wholly ultra vires the powers of the com- 
mittee and is not founded on any power. 


9. It must at once be noticed that 
there is no specific provision in the Act, in 
the Rules and in the byelaws empowering 
the committee to pass a motion of no-con- 
fidence against the President or to replace 
him by another. According to Section 30 
(1) (a) the ultimate eee of a Society 
vests in the general body. It is, however, 
subject to the provisions of the Act, the 
Rules and the byelaws. The proviso 
thereto provides that such ultimate autho- 
rity of the general body shall not affect 
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the exercise by the Committee or any 
other officer of the Society of any power 
conferred on such committee or officer under 
the law. The election and removal of 
members of the committee is one of the 
functions assigned under Section 80 (2) to 
the General Body. The committee is defin- 
ed by Section 2 (b) as the governing body 
of the Society to which management 
of the Society is entrusted. There is no 
ispute that the committee which met on 


iterates a So- 
bint ace constitute a committee in ac- 


cordance with the bye-laws and entrust the 
management of the Society to such com- 
mittee. Sub-section (2) (a) of the said 


section says that the term of office of the 
committee or of any of its members shall 
be for such period not exceedin three 
ran as may be specified in the bye-laws. 

yelaw 31 (c) of the Bank lays down 
that the members of the Board shall hold 
office for a period of three years. It is 
thus seen that the committee of Directors 


that no eriod of time is fixed for 
tenure of the office of the President. This 
is a very significant circumstance which 


t 
should be noted. Rule 22 of the Rules 
framed under the Act lays down the pro- 
cedure regarding conduct of election of 
the committees of societies. It is Rule 22 
(c) that provides for the manner in which 
the election of office-bearers has to be con- 
ducted. What it says is that as soon as 
een 


for the purpose of the election of the Pre- 
sident, Vice-President, Treasurer, Secre- 
tary and other office-bearers of the Society 
by whatever names they are and 
the members of the Executive Committe 
if any. The other details of the meth 
of election are laid down in the various 
sub-rules. Likewise, bye-law 32 of the 
Bank requires the Board after it is form- 
ed to elect from among its members, a 
President, Vice-President, a Secretary and a 
Treasurer. But, nowhere is there an expli- 
cit provision empowering the committee 
to pass a no-confidence motion in any 
office-bearer or to replace him with ano- 
ther. From this, it is argued by Sri Chow- 
that the impugned resolution, where- 
under the petitioner has been sought to be 
replaced by Respondent No. 3, is without 
power. He seeks to sustain this contention 
by referring to the dictum that election is 


a creature of Statute and that all matters 
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relating thereto should be guided and de- 
ee only with reference to some provision 
0 w. 


, 10. It is undoubted as Mahajan, 
C. J» observed in Jagan Nath v. Jaswant 
Singh, 1954 SCJ 257 at pp. 258 and 259 
(AIR 1954 SC 210) that: 


“The statutory requirements of election 
law raust be strictly observed and that an 
election contest is not an action at law 
or a suit in equity but is a purely statu- 
tory proceeding unknown to the common 
law and that the court possesses no com- 
mon law power. It is also well settled 
that it is a sound principle of natural jus- 
tice that the success of a candidate : who 
has won at an election should not be light- 
ly interfered with and any petition seeking 
such interference must strictly conform to 
the requirements of the law.’ 

What I am concerned with in this parti- 
cular case is not strictly an election but an 
-expression of no-confidence in the Presi- 
dent. True, there is no provision specifi- 
cally authorising the passing of. a no-confi- 
dence motion. But, two features, stand out 
pre-eminently in relation to the President 
and other office-bearers of .a co-operative 
-|society. One is, there is no fixed tenure 
for an office-bearer, though the term of the 
committee is Secondly, the Presi- 
dent and other office-bearers are elected 
by the committee and not by the General 
Body. It should not be forgotten that a 
co-operative society, as a gram panchayat, 
is a basie democratic unit intended to help 
its members to manage some of their at- 
fairs for themselves in a democratic way. 
At every stage of the creation and func- 
I, of a co-operative society it is the 
will of the members that is important. The 
Act and the rules distribute the functions 
between the general body and the _ com- 
mittee. As I have already pointed out 
while noticing Section 80, the ultimate 
authority in regard to a society rests with 
the general body; but that exercise of ulti- 
mate authority is subject to the provisions 
of the Act and the Rules and the bye-laws. 
Under the Act, the Rules ‘and the bye-laws 
-the election of office-bearers is specificall 
entrusted to the committee, while the gene- 
ral body elects. or removes members of 
the committee, Once a committee is elected 
by the General Body, it is the committee 
that elects the office-bearers. That is Rule 
22 (c) and byelaw 32. Added to this, 
there is no fixed tenure of office for the 
office-bearers. Bearing in mind that it is 
a democratic institution and also that it is 
the committee that elects an office-bearer, 
it should reasonably follow that the office- 
bearers hold offices during ‘the pleasure of 
the committee. 

; Il. It is true that had a specific 
-provision been made in the Act or in the 
Rules there would have been no doubt 
whatever. But, could it be said that the 
absence of a specific provision debars the 
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_conclusion that 


tion, 


-plaintif as Chairman was 
-be should be a Director. 
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committee from changing the office-bearers 
in whom they have no confidence. - To 
hold that way is to deny the very demo- 
cratic and co-operative principle that runs 
through the entire iene and breadth of 
the co-operative law. It is reasonable to 
assume that had the legislature intended 


.to make the office-bearers irremovable dur- 


ing the life of the committee, they would 
have made a clear provision in that behalf, 
for, such a provision would be an unusual 
one. When such a provision is absent it is 
reasonable as well as just to infer that the 
committee, which is empowered to elect the 
office-bearers has also the power to remove 
them and elect others in their places. A 
reasonable and harmonious construction 
should be placed on the law. If such con- 
struction is ruled out it would result obvi- 
ously in having irremovable office-bearers. 
In such an event such office-bearers would 
not be responsible to the committees. The 
very factor that the office-bearers are elect- 

y and responsible to the committee 
would necessarily lead to the reasonable 
ey can be removed at the 
pleasure of the committee. The Commit- 
tee has such power by necessary implica- 


12. - I find support to this view of 
mine in Foster v. Foster, (1916) 1 Ch 582. 
In that case also, as in the instant case, 
the Board passed a resolution appointin 
Mrs. Foster as Chairman in the place o 
the plaintiff. The objection taken to the 
resolution was that the app imen of the 

or so long as 
It was argued 
that inasmuch as there was no express 
determination of the period for which the 
Chairman was to hold office he was to hold- 
it for the whole of the period during which 
he remained a Director. Peterson, J., re- 
pelling this argument observed at p. 542:— 


“When the Directors appoint a Chair- 
man they appoint him for such time as 


they think fit, and there is no contract 
with the poo appointed as chairman 
that he shall remain chairman until he 


ceases to be a director, but is open to the 
directors at any time to substitute another 
chairman in his place.” 

This substantially concurs with the view 
I have expressed above. I have, there- 
fore, no hesitation in holding that though 
there is no specific provision in this behalf 
the committee has power to express want 
of confidence in any of its office-bearers 
and elect some other member’ of the com- 
mittee in his place. 


18. Now in the present case, as 
many as six out of the 9 members of the 
committee have sent up the requisition. 
When the meeting was actually called on 
1-3-71 as many as seven members attended 
it and expressed want of “confidence in the 
petitioner as— President and elected -the 
Srd respondent in his place. This is over- 
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whelming majority for the resolution. al 
as 


is very manifest that the etitioner h 
lost the confidence of the large majority 
of the committee- and is-not, therefore, 


entitled to continue as the President. 

14. From any angle, it is seen that 
the relief sought by the petitioner cannot 
be granted. The Writ Petition is accord- 
ingly dismissed. Since it is a new point 
that has been raised, I direct that the 
parties should bear their own costs. Advo- 
cate’s fees Rs. 100/-. 


Petition dismissed. 
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VAIDYA AND SRIRAMULU, JJ. 
Kambham Ramamurty Reddi, 
. tioner v. The Revenue Divisional 
Kakinada and others, Respondents. 


Writ Petn. No. 4351 of 1969, D/- 
11-8-1971. 


(A) Interpretation of 
ing of words. 

Words must be given their plain’ gram- 
matical meaning. It is only when words 
used are capable of two constructions . that 
the question of giving effect to the policy 
or the objéct of the Act arises. AIR 1957 
SC 907, Followed, è (Para 7) 

(B) Interpretation of Statutes — Bene- 
ficent legislation. i ; 

Words used of doubtful import—Doubt 
has to be resolved in favour of tenant for 
whose benefit the Act was passed. AIR 
1961 SC 1491, Followed. (Para 9) 

(0) Interpretation of Statutes — Bene- 
ficent legislation. ' 

Statute leading to absurdity, hardship 
or injustice presumably not intended—Mo- 
dification of meaning of words or structure 


Peti- 
Officer, 


Statutes—Mean- 


of sentences permissible in such cases. AIR © 


1967 SC 276, Followed. (Para 10) 

(D) Interpretation of Statutes — Bene- 
ficent legislation. 

Intention of the legislature in passing 
the statute, history of statute, mischief -in- 
tended to be suppressed thereby and re- 
medy provided for curing the mischief, 
have to be considered while interpreting 
the provisions of such statute. AIR 1967 SC 
986, Followed. (Para 11) 

(Œ) A, P. (Andhra Area) Tenancy Act 
(1956), S. 8 — Applicability, f 

S. 8 of the A. P. Tenancy Act, 1956 
applies even to tenants who have paid the 
rent in advance. The purpose of the sec- 
tion is to reduce the rent in cases where 
there is a total or partial failure of crops. 
The provision having obviously been made 
for the benefit of tenants,. all tenants, irres- 
pective of the fact whether they had paid 
the rent in advafice or were still to: pay the 
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rent on the date of application, are intend- 
ed to be covered by it. , 

The intendment of the legislature can 
be fulfilled if the expression “rent due” is 
substituted by the expression “rent one 
contracts to pay”. The word ‘due’ does 
not only mean ‘payable’ but ... also “that 
which ‘one contracts to pay or perform to 
another”, which is the appropriate meaning 
in the context in which it is used and the 
purpose and intendment~of the provision. 

- The’ meaning of ‘the expression ‘rent 
due’ does not conflict with the expression 
“remission of the rent due” in that the 
word ‘remission’ also means ‘giving up’ or 
‘relinquishment of a claim’, The word 
‘remission’: therefore need not necessarily 
point to the fact that the rent should be 
payable at the date when the oppie 


-for ‘remission is made. AIR., 1957 An 


Pra 546 (FB), Followed; AIR 1958 Andh 
Pra 342 and AIR 1966 SC 1370, Referred. 

. ‘ i _ (Paras 12, 17) 
. (F) Constitution of India, Arti 226 — 
Writ jurisdiction — Questions relating to 
appreciation of evidence cannot be gone 
into. . es ~ (Para 18) 


(G). Constitution of India, Art. 226 — 
Writ jurisdiction — Decision of lower au- ` 
thorities. based on evidence — Unless the 
same is perverse, High Court will not inter- 
fere. 7 i (Para 21) 
Cases Referred :. Chronological Paras 
AIR 1967 SC 276 = 1967 Cri LJ 285, 

State of Madhya Pradesh v. Azad 
.Bharat Finance Co. ` 
AIR 1967 SC 986 = 1967 Cri LJ 946, 
` Shivnarayan v. State of Madras 
AIR 1966 SC 1870 = 59 ITR 767, 
Kesoram Industries and Cotton Mills 
Ltd. v. Commr. of Wealth Tax 18 
AIR 1964 SC 1272 = (1965) 1 SCA 
41, Buckingham and Caratie Co. 
Ltd. v. Venkatiah l 
AIR 1961 SC 1491 =. (1962) 1 SCR 
568, Jivabhai Purshottam v. Chha- 
gan Karson , i 
AIR 1958 Andh Pra 342: = (1958) 1 
.Andh: WR 206, Cherukuru Krishniah 
v. M. A. Muthiah Chettiar.. 
AIR 1957 SC 907 = 1958 SCR 3860, 
Kanai. Lal v. Paramnidhi 
AIR 1957 Andh Pra 546 = (1957) 2 
Andh WR 53 (FB), Nainamul v. 
B. Subbarao i ; 14, 17 
(1869) 87 Calif. 521, Peiople v. Arguello 18 

T. Ramachandra Rao, for Petitioner: 
8rd Govt. Pleader (for Nos. 1 and 2) and 
M. Jagannadha Rao and M. Trivikrama 


“Rao (for Nos, 3 and 4), for Respondents. 


VAIDYA, J.:— The petitioner is the 
owner of wet lands of the extent of Ac. 35- 
89 cents in Raparthi village, “Pithapuram 
Taluk, East Godavari District. He leased 
out the said lands to respondents 8 and 4 
for a cist of Rs. 8,000/- for the year 1968- 
69 which was paid to him in- advance. 
Respondents 8 and 4 took possession of 


‘the said lands and carried on cultivation. 


1972 


On 19th December, 1968 they filed A.T.P. 
No. 86 of .1968 in the Court of the Deputy 
Tahsildar, Pithapuram, under Section 8 of 
the Andhra- Tenancy Act, ‘1956, -hereinafter 
referred to as “The. Act”, praying for re- 
mission of the cist for the year 1968-69 on 
the ground that due to want of rains in 
proper time the whole of the lands was 
eft untransplanted though they raised 
seed-beds of paddy and tilled the lands. 
The petitioner contested the said petition 
that Section 8 was inapplicable to the case 
as the cist had been paid in advance and 
no rent was due from the tenants. He also 
stated that though respondents 3 and 4 
had averred in the application that the 
whole land could not be cultivated in any 
way, they in their evidence before the 
Deputy Tahsildar stated that after the 
seedlings of paddy have withered ‘away, 
they had raised jawar crop in the schedule 
lands and after the jawar crop also wither- 
ed away, they fase. Bengalgram and gin- 
gelly crops. According to the petitioner, 
respondents 3 and 4. had to say so because 
of the provision in the Explanation to Sec- 
tion 8 of the Act that a land-holder is 
entitled to the collection of the whole of 
the cist in case the tenants are negligent 
in the cultivation of the lands. The peti- 
_tioner also raised a ground that the appli- 
cation was not served on him 15 days prior 
to the cutting of the crops and as- such, 
no relief- can be given to- respondents 8 
and 4 under Section 8 of the Act. - The 
Deputy Tahsildar did not accept the con- 
tentions of the petitioner and granted a re- 
mission of Rs. 4,000/- to respondents 3 
and 4. The petitioner then an ap- 
peal, T.A. No. 15 of 1969, before the’ Re- 
venue Divisional Officer, Kakinada, who 
confirmed the decision of the Deputy Tah- 
sildar without adverting to -the evidence 
and the material on record. The petitioner, 
therefore, prays for a writ of certiorari to 
quash the order of the Revenue Divisional 
Officer dated 5th September, 1969 confirm- 
ing the order of the Deputy Tahsildar 
dated 20th March, 1969. ‘ 
2. The contentions raised before us 
in this writ petition are:. (1) Section 8 of 
the Act is inapplicable to cases where the 
rent has been paid by the tenants in ad- 
vance because a remission can be granted 
only in cases where the rent is to be paid 
and has not been paid by the tenant. (2) 
The decision of the Deputy Tahsildar that 
respondents 3 and 4 are entitled to a re- 
mission under Section 8 of the Act is based 
on no evidence. The Revenue Divisional 
Officer has-not’at all adverted to the evi- 
dence and the material on record and with- 
out doing so, has merely confirmed the 
order of the Deputy Tahsildar. The orders 
therefore of .bot e lower authorities- are 
not sustainable in law. 


3. In order to. appreciate the con- 
tention in regard to Section- 8 of. the . Act, 
it is necessary to read the said section: 
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.due”.. Only that rent can be 
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“Where there has been a total or par- 
tial failure of -crops in ay year due to 
widespread calamities such as cyclone, 
draught or flood, the cultivating; tenant 
may make an application to the Tahsildar 
for the remission of the rent due by him 
and the Tahsildar shall, after making an 
inquiry, in the. manner prescribed, order 
such remission of rent as he may consider 
just in the circumstances of the case. Every 
such ‘application shall be made at least 
fifteen days before the crop is cut and 
removed, and a copy of such application 
shall also be served on the landlord by 
the- cultivating tenant.. f 

-© Explanation: Any neglect or failure. on 
the part of the cultivating tenant to raise 
any’ crop shall not disentitle the landlord 
to ‘the collection of the rent due.” 


4, The learned counsel for the 
petitioner laid very great stress on the 
words “remission”: “rent due” and “collec- 
tion of rent due”. The argument is that 
remission can be granted only when rent 
has not been paid and has still to be paid 
at the time when the application under 
Section 8 is made. Remission cannot be 
granted of rent which has already been 
This position, accord- 
ing to the ‘learned counsel, has been made 
further clear by the use of the words “rent 
considered 
to be due which was not paid at the date 
of the application under Section 8. The 
Explanation to Section 8, it is argued, fur- 
ther supports the interpretation put by the 
petitioner on Section 8. The Explanation 
provides that in case of neglect or failure 
on the part of the cultivating tenant to 
raise any crop, the landlord will be en- 
titled to the collection of the rent due. 
Collection can be only of an amount which 
has not been paid. The word “Collection” 
by any stretch of imagination cannot be 
used with respect to an amount or rent 
which was already received. 


5. The learned counsel for respon- 
dents 3. and 4 on the contrary contends 
that. the provisions of Section 8 have been 
enacted with the intent to reduce the 
burden on a tenant in case there has been 
a failure of-crops. According to the gene- 
ral Jaw-of contract, when once an agree- 
ment is entered into and consideration fix-- 
ed, the said consideration cannot in poy 
manner be reduced on the ground of fail- 
ure of crops, whatever may -be the reason 
for such a failure. Section 8 is obviously 
intended to relieve the tenant from the 
hardship. to which he would be put under 
the provisions -of the general contractual 
law in cases where the crops fail and he 
is -not able to recover- anything from the 
land. In-view of this, it cannot be said 
that-.the legislature, while enacting Section 
8; intended to exclude those tenants who 
had paid- the rents in advance. It is also. 
argued that payment of advance rent only: 
means that the liability which would accrue 
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at the end of the year has been discharged 
before entering into possession of the land. 
He contends that the expression “rent due” 
should, in the context and intendment of 
the section, be read as rent contracted. 
Such a meaning of the expression “rent 
due” does not in any manner conflict with 
the expression “remission of rent due” or 
“collection of rent due.” 


6. The Andhra Pradesh (Andhra 
Area) Tenancy Act of 1956 was enacted 
on 9th September, 1956 to provide for the 
‘payment of fair rent by cultivating tenants 
and for fixing the minimum period of agri- 
cultural leases in the State of Andhra. By 
Section 3 of this Act, the maximum rent 

ayable by a cultivating tenant has been 
fied Section 6 empowers the Tahsildar 
to fix- fair rent for the holding notwithstand- 
. ing any agreement between the landlord 
and the cultivating tenant for the payment 
of an agreed rent. Section 8, which we 
have already referred to, provides for re- 
mission of rent in cases where there is a 
total or partial failure of crops due to 
-widespread calamities such as cyclone, 
drought or flood. By Section 10, minimum 
period of lease has been prescribed and 
Sections 11 and 12 provide for the continu- 
ance of the tenancy on the same terms and 
conditions as before in the event of a 
giang in the ownership of any land, and 
for the continuance of tenancy on the 
death of a cultivating tenant. Section 13 
enjoins that a landlord shall not be entitled 
to terminate a tenancy and evict his culti- 
vating tenant during the currency of the 
lease except by an application made in 
that behal? to the Tahsildar and unless the 
conditions prescribed in clauses (a) to (f) 
of the said section are fulfilled. In case 
of any dispute arising under the Act be- 
tween a landlord and a cultivating tenant, 
the same has to be decided by the Tahsil- 
dar on an application by the landlord or 
the cultivating tenant after making an in- 


quiry in the manner prescribed. By virtue 
of Section 17, the provisions of the said 
Act have effect notwithstanding anything 


inconsistent therewith contained in any pre- 
existing law, custom, usage, agreement or 
decree or order of a Court. The aforesaid 
review shows that the Act is a beneficent 
“piece of legislation brought into force for 
ameliorating the conditions of cultivatin 
tenants. Under the ordinary Sabac 
law, no maximum rent can be fixed: and 
similarly no period of lease can also be 
determined. It is left entirely to the voli- 
tion of the parties to agree to the rent and 
also the period of lease. But the law puts 
‘a fetter on the right of the landlord to fix 
the rent and also the period of lease. Even 

an agreement is entered into between 
the parties, Section 6 empowers the Tahsil- 
dar to fix a fair rent on an application 
made in that behalf. This provision clear- 
ly shows that an agreement between the 
parties in regard to rent, is not final and 


‘any agreement between 


zed only to cases where the rent has 
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is subject to the decision made by the 
Tahsildar under Section 6 of the Act. B 
Section 18, the power vested in the land- 
lord, under the ordinary law, to terminate 
a lease has been taken away and a lease 
can be terminated only on the grounds 
mentioned in the said section. It is thus 
evident that the Act limits the powers of 
the landlord to fix the rent and determine 


the lease. In this context the provisions of 
Section 8, have to be interpret- 
ed. After providing for fixation of 


fair rent under Section 6 of the Act, Sec- 
tion 8 makes a provision for remission of 
rent on the happening of certain events 
specified in that Section. A reading of 
Section 6 of the Act shows that fixation of 
fair rent can be done even after the rent 
is paid in advance by the tenant. The 
wording of Section 6 is “Notwithstandin 

the landlord an 

the cultivating tenant for the payment of 
an agreed rent, either party may apply to 
the Tahsildar for the fixation of fair rent for 
the holding.” The words used are “agreed 
rent” and these words clearly specify that 
even in case where the rent has been paid 
in advance, an application for fixation of 
fair rent can be made under Section 6 of 
the Act. The question for consideration 
then is whether Section 8, when it pro- 


‘vides that the rent due by a tenant can be 


remitted br the Tahsildar on an applica- 
tion made by the tenant, has to be restrict- 
not 
been paid by the tenant at the time of the 
application under Section 8 of the Act. 


re The learned counsel for the 
petitioner contended that “if the words 
used are capable of one construction only 
then it would not be open to the courts 
to adopt any other hypothetical construc- 
tion on the ground that such hypothetical 
construction is more consistent with the 
alleged object and policy of the Act. The 
words used in the material provisions of 
the statute must be interpreted in their 
plain grammatical meaning and it is only 
when such words are capable of two con- 


“structions that the question of giving effect 


to the policy or pect of the Act can legi- 
timately arise”, (Vide: Kanai Lal v. Param- 
nidhi, AIR 1957 SC 907). 


8. The Supreme Court in Bucking- 
ham & Carnatic . Ltd, v. Venkaiah, 
AIR 1984 SC 1272, while construing a 
piece of social legislation like the Emplo- 
yees’ State Insurance Act which intended 
to confer certain benefits on workmen, ob- 
served that such a legislation “should re- 
ceive a liberal and beneficent construction 
from the Courts. But at the same time the 
courts cannot overlook the fact that the l- 
beral construction must ultimately flow 
from the words used in the section. “If the 
words used in the section are capable of 
two constructions one of which is shown 
patently to assist the achievement of the 
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‘object of the Act, Courts would be justified 
lin preferring that construction to the other 
“which may.not be able to further the ob- 
jject of the Act. On the other hand, if the 
‘words used in the section are reasonably 
‘capable of only one consideration, the 
doctrine of liberal construction can be. of 
no assistance.” 


9. In the case of legislation intend- 
ed to benefit a tenant, if there is any doubt 
about the meaning of a particular section 
or sub-section, that doubt should be- re- 
solved in favour of the tenant for whose 
benefit the Act was passed vide Jivebbal 
Purshottam v. Chhagan Karson, / 1961 
SC 1491). i 

10. While interpreting  & _ statute, 
“if a -statute leads to absurdity, hardship or 
injustice, presumably not intended, a con- 
struction may be put upon it which modi- 
fies the meaning of the words, and even 
the structure of the sentence”, as was held 
by the Supreme Court in State of Madhya 
Pradesh v. Azad Bharat Finance Co., AIR 
1967 SC 276. 

ll. The accepted- principle of in- 
terpretation of a statute is to ascertain the 
‘intention of the legislature and while as- 
certaining such an intention “all such fac- 
tors as can legitimately be taken into ac- 
count in ascertaining the intention of the 
legislature, such as the history of the sta- 
tute, the reason which led -to its being 
passed, the ‘mischief. which it intended to 
suppress and the remedy provided by the 
statute for curing the mischief have to be 
considered as held by the Supreme Court 
in Shivanarayan v. State of Madras, AIR 
1967 SC 986. 


12. It is in the light of the afore- 
said pronouncements of the Supreme Court 
that section 8 of the Act has to. be inter- 
preted. The argument of the learned coun- 
sel for the petitioner is that the word 
\“due” has only one meaning in the context 
‘in which it appears; and therefore even 
though the ‘Act is a beneficent piece of 
legislation the section cannot be interpret- 
ed liberally taking into consideration the 
object and purpose of the-Act. For >the 
meaning of the word “due”, he referred to 
Stroud’s Judicial Dictionary, 2nd Edn., Vol. 
I at page 578 where it has been stated 
“A debt is “due” when it is payable”. This 
definition is also applicable to cases where 
a debt is contracted and payable in future. 
It is argued that the word “due” is used 
when a debt is sfill payable and is not 
used in cases where the debt has already 
been discharged. He also referred’ to 
Wharton’s Law Lexicon, 10th Edition at 
page 274 where the word “due” has been 
defined “anything owing. That which one 
contracts to pay or perform to another; 
that which law or justice réquires to be 
paid or done”. He also relied upon Cheru- 
kuru Krishniah v. Rafah Sir M. A. Muthiah 
Chettiar, (1958) 1 Andh WR 206 = (AIR 
1958 Andh Pra 842) where the question 
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for consideration was whether the provi- 
sions of Sections 8 (c) and 45 of the Mad- 
ras Estates (Abolition and Conversion into 
Ryotwari) Act, 1948 apply to a Kavimera 
pant While considering that question, 
the leamed Judges at page 208 considered 
whether Kavimeradar is a creditor within 
the meaning of Section 45 of the said Act. 
It was observed that the term “creditor” 
postulates indebtedness and that there 
should be a debt, and an existing debt 
which falls due at present or in future. It 
is not used in a case where a debt has 
already been discharged. 


13. Reference is also made to 
Kesoram Industries & Cotton Mills Ltd. v. 
Commr. of Wealth Tax, (1966) 59 ITR 767 
= (AIR 1986 SC 1370) where the Supreme 
Court, considered the meanings of the 
words “owe” and “debt owed”. Our atten- 
tion was wn to a passage by 
Mookerjee, J. from the judgment of the 
Supreme Court of California in Peiople v. 
Arguello, (1869) 87 Calif. 521 which runs: 


_ “Standing alone, the word ‘debt’ is 
as applicable to a sum of money which has 
been promised at a future day as to a sum 
now due and payable. If we wish to dis- 
tinguish between the two, we say of the 
former that it is a debt owing, and of the 
latter that it is a debt due.” 


14, > The argument is that the word 
“due” is used in the sense that the debt or 
amount is presently payable or payable on 
a future date, but it is not used in cases 
where the debt or amqunt has already been 
paid. Stress is also laid on the word “re- 
mit” which has been defined in the 
Chambers’s Twentieth Century Diction 
as “to refrain from exacting or inflicting’. 
One cannot refrain from exacting or in- 
flicting what has already been recovered 
or received. The use of the word “remis- 
sion” clearly goes to show, according to the 
learned counsel for the petitioner. that 
Section 8 is applicable to a case where the 
rent is still payable by the tenant. Stress 
is also laid on the word “collection” ap- 
pearing in the Explanation to Section 8 and 
ar that one cannot collect an amount 
which has already been received by him. 
In reply, the learned counsel for respon- 
dents 3 and 4 contends that the word “due” 
has more than one meaning. That word is 
used in. different senses and the appropri- 
ate meaning thereof has to be determin 
in the context in which the word is used 
and also considering the object and purpose 
of the Act, the history of the law at the 
time of the enactment of the Act and the 
mischief which the law intended fo cure. 
According tò Wharton’s Law Lexicon, the 
word “due” has also the meaning “that 
which one contracts to pay or perform to 
another”. If the expression “rent due” is 
read in the sense that it means the rent 
which a tenant has. contracted to pay, the 
word “remission” also can be given its 
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roper meaning and the word “collection” 
it the Pela don also does not conflict 
with the meaning of the expression “rent 
due” as rent agreed to pay or contracted 
to pay. The learned counsel in support 
of his contention relied upon a decision of 
a Full Bench of this Court in Nainamul v. 
B.. Subba Rao, AIR 1957 Andh Pra 546° 
ea The question for consideration be- 
ore the learned Judges was whether, under 
Section 18 of the Madras” Agriculturists 
Relief Act IV of 1938, interest on a debt 
incurred after the commencement of the 
Act and paid can be scaled down. Section 
13 of the Madras Agriculturists Relief Act 
reads: aot 

“In any proceeding for recovery of a 
debt, the Court shall scale down inte- 
rest due on any debt incurred by an agri- 
culturist after the commencement of thi 
Act, so as not to exceed a sum calculated 
at 61/4 per cent per annum, simple inté- 
rest, that is to say, one pie per rupee per 
mensem simple interest, or one anna per 
rupee per annum simple interest: 


_ Provided that the State Government 
may by notification in the Official Gazette, 
alter and fix any other-rate of interest from 
time to time.” 

"5. Tt was argued on behalf of the 
creditor before the Full Bench that the 
scope of Section 18 is confined to the. scal- 
ing down of interest due and that only in 
a proceeding taken’ by a creditor to recover 
a debt. -The intention of the legislature 
in using the words “interest due” was to 
mean interest outstanding at the time the 
relief is sought under - the Act. In’ this 
view, when earlier payments were appro- 
priated towards interest calculated at. the 
contract rate, to that extent the interest 
is paid ‘off and, therefore, it is not due. 
It was argued on behalf of the debtors that 
the object of the Act is to give relief to an 
agriculturist debtor. The extent of the re- 
lief is made to depend. upon the time fac- 
tor. ile in the case of debts, incurred 
before Ist October, 1932, the words “inte- 
rest panera. 8 were ‘used in the case of 
debts covered xy Section 18, the words 
“all interest due” are used indicating there- 
by that in one case presumably because’ it 
relates to old transactions the appropria- 
tions made are not intended to be reopen- 
ed and in the other as the debts were in- 
curred after the Act the entire interest pay- 
able under the debts-.irrespective of appro- 
priations is scaled down.. While consider- 
ing this question, Subba Rao, C. J. (as he 
then was) referred to the méaning of the 
word “due” inthe Websters New. Inter- 
national Dictionary as “payable” (We have 
already extracted the meaning of the word 
“due” “in: Wharton’s Law Lexicon). The 
Full Bench then went on to determine the 
appropriate meaning in the context which 
if substituted ` for 
Section, -.would bring out. the real intend- 
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ALR. 


ment of the legislature. From a review of 
the provisions of the Madras Agriculturists 
Relief Act, the object of the said Act was 
apparent that it was to give relief to- agri- 
culturists in .respect of debts incurred y 
them. The extent of the relief varies wi 
the date of indebtedness. The learned 
Judges have further held: , 
“The ‘meaning that which one con- 
tracts to pay fits in the  context.- The 
meaning ‘payable” is ‘also not inappropriate. 
so interest one contracts to pay or 
all ‘interest payable -is scaled down under 
Section 13. : f -> 
- The word “due”: is descriptive of the 
word “interest” and does not connote any- 
particular. tense, past, present or future. 
The interest the debt earns is scaled down. 
If. so -understood, payments or appropria- 
tions made towards interest payable on the 
debt will have to be ignored for reducing 
the interest.” ` . a 
> 16. ` The learned counsel for ` the 
petitioner brought to our notice that ` the 
aforesaid meanings of the word “due” given 
$ the Full Bench is- conditioned because 
of thè words “all interest due” appearing 
in Section 1$-and ‘also of the expression 
“all interest outstanding” in Section 8. It 
is only in the context of these words that 


the learned Judges pave the particular 
meaning to the word “due”. : i 
17. The ratio . decidendi of the 


- Full Bench case is that considering the ob- 


ject of the Act and the context in which 
the word “due” has been used, it has ‘to 
be ,determined whether, which of the vari- 
ous meanings of the word “due” can be 
the appropriate meaning which then sub- 
stituted for the said word in the section, 
would -bring out the real > intendment of 
the legislature. The Madras Agriculturists 
Relief ‘Act is a beneficent legislation in- 
tended to relieve the ‘agriculturist debtors 
from: the clutches of the creditors and re- 
duce the burden of interest on them. When 
we consider the spy ne of the Tenancy 
Act, we also find: that the object of the, 
legislature is to benefit the tenants and re- 
lieve them from the hardships which an 
agreement in regard to tenancy -under the 
ordinary law would cause them. . We have 
aay shown that, under. the Act, rent 
agreed upon between the parties: can be 
scaled down or enhanced by fixing- a` fair 
rent. The purpose of Section 8 of thej. 
Act is to reduce the rent in cases ‘where 
there is a-total or partial failure of crops. 
It is very difficult to imagine that the legis- 
lature, while making this provision, in- 
tended to exclude those tenants who had 
paid rent in‘ advance. The’ provision be- 
ing made for. the benefit of the tenants, it 
can - legitimately be said that all tenants, 
irrespective of the fact whether they had 
paid the rent in advance or were to still 
pay. the rent on the date of the application,| 
are intended to be covered by ‘the provi- 

That intendment of 





sions -of Section ` 8. 
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the legislature can be -fulfilled if the ex- 
pression “rent due” is substituted by -the 
expression “rent one contracts to pay”. It 
has to be determined whether the substi- 
tution of this expression would in any 
manner conflict with the word “remission”. 
The word “remission” has been defined to 
mean “giving up; slackening” or “relin- 
quishment -of'a claim”. Remission can also 
be of rent: which one ‘has contracted to 
pay. The word “remission” therefore need 
not necessarily point to the fact that the 
rent should he ayable at the date when 
the application for remission is made, The 
meaning of the expression “rent due” does 
not in any manner conflict with the ex- 
ression “remission of the rent due”. _ It 
as also to be seen whether the substitu- 
tion that we have made in any way con- 
flicts with the explanation which states 
that “any neglect or failure on the part of 
the cultivating tenant to- raise any ‘crop 
shall not disentitle the landlord to the col- 


lection of the rent due”. In our opinion,, 


if the Explanation is read as any neglect 
or failure’on the part of the cultivating 
tenant to raise any crop shall not disentitle 
the landlord ‘to. the collection of the rent 
contracted to pay, such a. reading will not 
in any manner conflict with the word “col- 
lection”. We find that the substitution we 
are making does not in any manner con- 


flict with any of. the. words used in Sec- - 


tion 8; and on the other hand, brings out 
the real intendment and object of Section 
8 of the Act. Respectfully following the 
Full Bench degision in Nainamul’s case, 
AIR 1957 An@&h Pra 546, we hold that 
Section 8 of the Act is applicable to cases 


where the rent has been paid in advance. - 


18. | We now. proceed to consider 
whether the order’ of the lower authorities 
is based on no evidence. (The learned 
counsel for the peiner argued that res- 
pondents 3 and 4 have, in their application 
before’ the Tahsildar, stated that they had 
not sown.any crops; but during the course 
of the evidence, they admitted that when 
they could not sow paddy, they had sown 
Jawar and when that: crop had also wither- 
ed away, they sowed Bengalgram and gin- 
gelly crops. It is thus evident that respon- 
dents 3 and 4 did not come. to the Court 
of the Tahsildar with clean hands, and 
that they suppressed, the fact that crops 
had been sown. e evidence - therefore 


of respondents 3 and 4 that they had sown” 


some other crops when they: found that 
paddy crop could not be grown, -should 
not have been accepted by the lower au- 
thorities. ..The contention raised . by. the 
learned counsel for the petitioner is with 
respect to appreciation of evidence which 
this Court cannot go into.. ' 

19. It was next contended that the 
Tahsildar, when there was evidence before 
him that there were Bengalgram and gin- 
gelley crops standing on the fields, should 
have taken into consideration the value -of 


‘a remission. 


K. R. Reddi v. Rev. Divl. Officer, Kakinada (Vaidya J.) [Prs. 17-22] A.P. 359 


those crops. We do not find any force in 
this contention also. A readin of the 
order `of the Tahsildar shows that he has 
taken the view that the jawar crop and the 
Bengalgram crop had fared normally 
though not up to the extent not entitling 
Proceeding on that basis, he 
has estimated the yield of jawar crop and 
Bengal gram crop at 2 to 2% bags per acre. 
Taking into consideration the value of such 
yield and also the failure of the Kharif 
paddy crop ard the expense incurred by 
hid ae 8 and 4 for raising the seed- 
b and raising alternate crops, the Tah- 
sildar has given half the rent as remission. 
We do not think that there is any force 
in the contention that the relevant evidence 
has not been taken into consideration by 
the Tahsildar for coming to the conclusion 
that respondents 3 and 4 had suffered loss 
because of failure of crops due to failure 
of rains. ` 


— 20. Lastly it was argued that there 
is no evidence’on record to show that the 
yield could have been only 2 to 2% bags 
per acre of jawar crop and Bengalgram 
crop. The evidence tendered by the par- 
ties is not before us and therefore we are 
not in a position to say whether the afore-. 
said decision is based on any evidence or 
there is no evidence to come to that con- 
clusion. 


2l. There is yet another aspect of 
matter. In the cases of remission, 
authority has to make an estimate of 
the loss suffered. Unless jit is shown to 
the Court that the decision reached by the 
authorities is perverse, this Court cannot 
interfere. There is no material before us 
to come to the conclusion that the estimate 


the 
the 


made by the Tahsildar is perverse. We, 
therefore, reject this contention. 
22. It was also argued by the 


learned counsel for the petitioner that the 
provisions of Section 8 have not been fully 
complied ‘with. Under Section 8, an ap 
plication for remission has to be made at 
least 15 days before the crop is cut and 
removed. Respondents 3 and 4, in their 
application made to the Tahsildar, stated 
that there .were no standing crops at all. 
The petitioner, therefore, did not go and 
inspect the fields to estimate the crops. 
The purpose of giving a notice under Sec- 
tion- 8 is that the landlord must have an 
opportunity to inspect the crop that was 
standing on the fields and the Tahsildar 
should inspect the crops and make the esti- 
mate -about the damages suffered by the 
tenants. It is true that respondents 8 and 
4 started their case stating that there were 
no crops at all. But there is nothing to 
show that the application under Section 8 
was made after the crops which they ad- 
mitted to be standing on the lands were 
cut by them. We, therefore, do not find 
that any prejudice has been caused to the 
petitioner. This contention also fails. 
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23. In the result, we do not find 
any force in the contentions raised py the 
learned counsel for the petitioner and the 
Writ Petition is dismissed; but, in the cir- 
cumstances of the case, there will be no 


order as to costs. ; f 
Petition dismissed. 
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(V 59 C 94) i 
K. V. L. NARASIMHAM, C. J. AND 
ALLADI KUPPUSWAMI, J. 

The Agricultural Market Committee, 
Tenali, Petitioner v. The State of Andhra 
Pradesh and others, Respondents. > 
ie Writ Petn. No. 477 of 1970, D/- 14-7- 

l. : 


Andhra Pradesh (Agricultural Produce: 


and Livestock) Markets Act (16 of 1966), 
S. 36 (b) — Constitution of Market Com- 
mittees as successors to market committee 
under A. P. Commerci Crops Markets 
Act, 1933 (repealed) — Assets and Liabili- 
ties devolve on successor- committees in 
equal shares — Government cannot change 
the mode of devolution. 


Under Section 86 (b) of the Act, the 
assets and liabilities of the committee con- 
stituted under the old Act devolve equally 
on all the four committees which have 


been constituted under the new Act to. 


take the place of the committee under the 
old Act. Thus the G.O. and the Memo 
read together which direct the division of 
the’ immovable properties between the com- 
mittees according to the location of the pro- 
perties in the area of their jurisdiction and 
the other fluid assets on the basis of the 


average income for certain years are viola- 


tive of Section 36 of the Act. AIR 1929 
All 817, Relied on. (Para 4) 
Cases Referred: Chronolo Ly Paras 


AIR 1929 All 817 = 1929 
1196, Abdullah v. Ahmed 


P. A. Choudary, for Petitioner; Govt. 
Pleader, for Respondents. 


KUPPUSWAMI, J.:— Under the Mad- 
ras Commercial Crops Market Act 1933 
{Act XX of 1988) which subsequently, as 
applied to the State of Andhra Pradesh, 
came to be known as the Andhra Pradesh 
Commercial Crops 
Market Committee called the Guntur Mar- 


ket Commiteé was established for the entire 


Guntur District. In 1966 was enacted the 
Andhra Pradesh (Agricultural Produce 
Livestock) Markets Act, 1966 (hereinafter 
referred to as the ea which is an Act to 
consolidate and amend the law relating to 
the regulation of porate and sale of agri- 
cultural produce, livestock and products of 
livestock and the establishment of markets 
iù connection therewith. Section 4 (1) of 
the Act authorises the Government to consti- 


LO/CP/G885/71/MV] 





[Prs. 1-3] A, M. Committee, Tenali v. State (Kuppuswami J.) 


Markets Act 1983, a - 


and: 


A.I. R. 


tute a market committee for every notifted 
area. Section 36 of the Act provides for- 
the repeal inter alia of the An Pradesh 
Commercial Crops Markets Act, 1933. 
Under proviso (b) of that section “any mar- 
ket committee constituted under any of the 
Acts so repealed and existing immediatel 
before the commencement of this Act sh 
be deemed to have been constituted under 
this Act until a market committee is consti- 
tuted in its place, and on ‘such constitution 
all the assets and liabilities of the market 
committee so deemed to have been consti- 
tuted shall devolve on the market committee 
so constituted under this Act.” 


2. Under the powers conferred under 
S. 4 (1) of the Act, the Government of 
Andhra Pradesh issued G. O. Ms. 665 dated 
29-10-1968 constituting . four market com- 
mittees for the district of Guntur in the 
place of the “Guntur Market Committee 
which existed under old Act. These were 
the Agricultural Market Committee, Guntur, 
for Guntur and seven other places, Agricul- 
tural Committee, Tenali, for Tenali and 
seven other places, Agricultural Market 
Committee, Ongole, for Ongole and nine . 
other places and Agricultural Market Com- 
mittee, Narasaraopet, for Narasaraopet and 
eight other places. Later, G. O. Ms. 
1865 dated 11-10-1969, the Government 
declared that the assets, rights and liabilities 


‘of the dissolved commitee shall be distri- 


buted among the new committees equitably 
on the basis of approximate income derived 
and the amenities provided` in the respective 
area,” It directed that the Exgminer of Local 
Fund Accounts, Andhra Pradesh, be entrust- 
ed with the work relating to the division 
of assets and liabilities among the various 
market committees in the State. The Agri- 
cultural Market Committee, Tenali, which 
is the petitioner herein. and the Collector 
and Ex-officio Chairman of the Krishna Mar- 
keting Committee propdsed a modification 
to the above G. O. so as to distribute the 
assets and liabilities equally among the com- 
mittees instead of on income basis. The 
Government, however, did not see-fit to ać- 
cept suggestion. They issued a Memo 
No. 8820/AgriIV/69-3 dated 62-70 where- 
in they laid down certain principles to be 
followed in the division of assets and liabi- 
lites of the Guntur Market Committee. It 
is sufficient to refer.to the first two princi- 
ples which are the subject-matter of contro- 
versy in this Writ petition. 


‘1. The immovable properties ` of the 
Committee lying in their jurisdiction. should 
devolvé onthe respective committees. 

2. -All the fluid assets over the liabili- 
ties shall be- divided among. the successor 
Committees according to the percentage of 
average income for the three - years from 


1986 to 1968. 


8. - The petitioner, namely, the Agri-. 
cultural Market Committee, Tenali, repre- 
sented by its Chairman has filed this Writ 
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Petition praying for the issue of certiorari 
or any other appropriat, writ to quash the 
G. O. Ms. 18 dated 11-10-1969 and 
Memo No. $820-Agri/IV dated 6-2-1970 
referred to above. 


4, The contention of the petitioner 
is that under Section 36 (b) of the Act, the 
assets and liabilities of the committee con- 
stituted under the old Act should devolve 
equally on all the four committees which 
have been constituted under the new Act 
to take the place of the committee under 
the old Act. The G. O. and the Memo 
which read together direct the division of 
the immovable properties between the com- 
mittees according to the location of the 
Tropo os -in the area of their jurisdiction 
and the other fuid assets on the basis of 
the average income for the years 1966 to 
1968 are violative of Section 36 of the Act. 
In our view this contention seems to 
justified. Under Section 36 of the Act, it is 
clearly laid down that the assets and liabi- 
lities of the old committee shall devolve 
upon the successor committee. In view of 
Section 8 (85) of the Andhra Pradesh Gene- 
ral Clauses Act which provides that words 
in the singular in any enactment shall in- 
clude the plural, the assets and liabilities 

under this section devolve on all the 
four successor committees. The question 
for consideration is as to the manner in 
which the devolution is to take place as be- 
tween the four committees. It is not dis- 
puted that in the case of joint donees, whe- 
ther the gift is inter vivos or bequest the: 
donees are entitled to equal shares in the 
property in the absence of specification of 
the shares to which each is entitled. Even 
in the case of a transfer for consideration, 
in the absence of the other evidence, the 
{oint transferees are presumed to be equal- 
ly interested in the property (vide Sec. 45 
of Transfer of Property Act; Abdullah v. 
Ahmed, AIR 1929 All 817). The same prin- 
ciple equally applies to a joint devolution on 
more than one person. In our view, in the 
absence of any restriction on such devo- 
lution or any indication as to the manner 
of devolution given by the legislature all 
the assets and _ liabilities’ should devolve 
equally on the four committees. 


5. It was however, argued on be- 
half of the Government that Section 86. only 
provides that the assets and liabilities should 
devolve upon the succeeding committee or 
committees, but does not say in what pro- 
portion it should devolve and it ‘is left to 
the Government to apportion the said as- 
sets and liabilities etween the successor 
committees in the manner they consider pro-. 
per. We cannot agree with thi 
As stated above, on a plain reading of Sec-. 
tion 36 of the Act, it appeats to us that the 
successor committees are entitled by devo- 
lution to equal shares in the assets and lia- 


bilities of the committee constituted under. 


the repealed- enactment. If that is the pro- 
per construction of the section, it is not 


A. M. Committee, Tenali v. State (Kuppuswami J.) 


submission.. 
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open to the Government to prescribe by an 
executive act another mode of devolution as 
it were, by adopting principles which admit- 
tedly do not result in equal division of the 
assets’ and liabilities between the four suc- 
cessor commitees as provided by the legis: 
lature. In this case the Government has 
decided that all the immovable properties 
should be distributed between the commit- 
tees according to the location of the immo- 
vable properties in their respective jurisdic- 
tion. The cost of the properties have to be 
divided on the basis of the income for three 
specific years of the respective committees. 
It is admitted that such a distribution would 
not result in the four committees getting a 
equal share of the assets and liabilities. It 
is not open to the Government by an execu- 
tive act to vary the ‘extent of assets and lia- 
bilities to which each of the committees is 
entitled under the. provisions of the Act. 


6. Reliance was placed upon Sec- 
tion 4 of the Act as amended by Act 1/1971. 
Section 4 (1-A) of the Act provides an 
fication made under sub-section (1) for the 
constitution of a new market committee in 
respect of any new modified area declared 
under clause (c) of sub-section (4) of Sec- 
tion 8 may contain such supplemental, inci- 
dental and consequential provisions, includ- ` 
ing provisions as to the composition-of the 
new market committee or new and existing 
market committees and the apportionment 
of the assets and liabilities between the mar- 
ket committees affected thereby. 


~ OT On the strength of this provision 
it is argued that it is open to the Govern- 
ment to apportion the assets and liabilities 
between the four successor market commit- 
tees in the manner they consider proper. It 
is, however, to be noticed that Section 4 
(1-A) which was introduced by amending 
Act 1/71 came into force only on the 5th 
October, 1970 (vide Section 1 (2) of Act 
1/71)... Thus, this section would apply only 
to a notification made subsequent to that 
date. The notification constituting these 
four committees in question was made in 
April, 1969 long before the coming into 
force of this provision and hence this pro- 
vision -has no application. In this connec- 
tion it may be noted that whenever certain 
amendments to the Act were sought to be 
made retrospective, it was expressly stated 
that the amending - provision shall be and 
shall. be deemed always to have been in- 
serted (Section 8 introducing Section 36 (aa) 
of the Act). Further, it is made clear by 
this provision that the apportionment, if 
any, should -be contained in the notification 
constituting the new market committees. In 
this case the notification - of April, 1969; 
does not contain any such provision for 
apportionment and the ‘provision of appor- 
tionment was sought to be made only by. 
a G. O. Ms. 1865 dated 11-10-1969 and 
the Memo 8820-Agri.IV/69-3, dated 6-2-70. 
We therefore, reject the contention that. the 
Government is entitled by and under the 


noti- - 
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above said G. Ọ. and memo to lay down 
principles of apportionment which have -the 
effect of doing away with the devolution of 
assets’ and liabilities in sel shares which 
would be the result of gpp lying the provi- 
sions of Section 36 of the Act 

- In the result, the writ petition is 
allowed, but, in the circumstances without 
costs. 

-< 8 Baas fee Rs. 100/-. 

j Petition allowed. 


. AIR 1972 ANDHRA PRADESH 362 
- (V 39 C 95)- 
_ KONDAIAH AND SRIRAMULU, JJ. 


Sree Mullapudi Venkatarayud; Menai 


rial Medical Trust, Tanuku, Appellant v. 
a Varada Raju and another, _Respon- 
ents, 


_ Letters Patent ri Nos. 58 and 54 
of 1971, D/- 2-7-1971, against Judgment of 
this Court in C. M. P. Nos. = and 242 
of 1971, D/- 11-2-1971.. - 


Index Note: — (A) Land Acquisition 
Act (1884), Sections 18, 50 (2) and 3 (6) 
~- Local authority or company is not 
son interested and as such not entiti to 
be impleaded in proceedings under the Act. 
AIR 1959 Bom 297 and AIR 1950 Bom 
248, Followed. (Para 10) 


Brief Note: — (A) The Scheme of the 


Act appears to be that the State represented — 


by the Collector would sufficiently safeguard 
the interest of the local authority or com- 
pany for whose purpose the land is acquir- 
ed and such compan 


may seek redress of their grievances, if any, 


through. the Collector.’ ’ (Para 10) 
Index Note: — (B) Land Acquisition 
Act (1894), Section 50 (2) — Civil Proce- 


dure Code (1908), Order 1, Rule 10 and 
Section 151 — Local au thority or company 
is neither necessary nor proper p to the 
proceeding under the Act ‘ara 12) 
Brief Note: — (B) By enacting es spe- 

cial provision of sub-section (2) of Sec, 50 
of the Act, the general application of O. 1, 
Rule 10 and Section 151 .of the Code of 
Civil Procedure: must ‘be -held to have been 
positively . excluded. £ (Para 12) 


Index ‘Note: — (C) Land Acquisition 
_ Act (1894), Section 50 (2) — The ` word 


| “court” means ' principal Civil Court. óf 
otiginal jurisdiction ` — It does not include. 
appeal court. (Para 19) 
Cases Referr Chronological Paras’ 


ed: 
AIR 1971 Bom °341 = 72 Bom LR 
910, Himalayan Tile and Marble 
- y. Francis | 16 
AIR 1970 Andh Pra 211 = (1989) 2 
ane WR 486, C. Subbara 


yudu ý 
v. Brahmanandan 19 
AIR’ 1970 Guj 81 = 11 Guj LR 484, 


Gautamlal ve Land a hay 
' Officer RE . 15, 16 
GP/HE/D837/72/GKO/HGP i 


M. V. M. M. Trust v. C. Varada Raju (Kondaiah J.) . 


or local authority. 


f implead itself as a p 
regard 


A.I. R. 


ILR (1988) Cut 5386. = 34 Cut LT |. 
817, Orissa Cement Ltd. v. State of --- 


one 
AIR 1967 Orissa 180 = ILR (1967) 
Cut 510, State v. Amarendra Pra- - 


tap 
AIR 1965 SC 1585 =. (R: 1 SCR 
601, State of Kerala v. K. M. C. X 

Abdulla and Co. - 19 
AIR 1962 Andh Pra 140 -= (1961) 

2 Andh WR 204 (FB), D. Pullayya 

v.. A. Nagabhushnam 19 
AIR 1959 Bom 297 = 60 Bom LR 

94, Nagpur Corpo. v. : Narendra- 

kumar 15, 16 
AIR 1957 SC 540 = 1987 SCR 488, 

. Garikapati Veerayya v. N. ‘Subbaiah 


Choudhry 19 
(1954) C. R. P. No. 1935. of: 1954, . 

D/- 24-9-1954 = 1954 Mad. WN , 

0) 128 17. 
AIR 1950 Bom 243 = 52 Bom LR 

-236, In re, Jerbai Framji Mehta . 15. 


AIR 1929 Rang 115 = 117 Ind Cas 
a nae lay Municipal Committee . 


Maun À 
(1969) 13+ areal WN 116 = 4 Ind Cas- 
332, Municipal Corpn. of . Pabna 
v. Jogendra ` Narain Rajkut ~ 


B. V. Subbaiah, for Appellant (In both 
the appeals); Bapiraju, (for No., 1) and 
Prl. Govt. Pleader to or No. 2), for ‘Respon- 
dents (In both the appeals). 


. KONDAIAH, J.:— The op ee 
for whose purpose and benefit Ac 

cents of land situate on the outskirts’ of 
Tanuku in the District of West Godavari, 
was acquired by the Land Acquisition Of- 
ficer, the ‘2nd respondent perein, seeks to 
to A. No. 352 
of 1970 preferred e Land eure 
Officer’ and A. S. Nos. 411 and 412 of 
1970 filed by the two ‘claimants, Chitrapu 
Varadaraju and Kakarla ‘Ravanamma, on 
the ground. that it is a necessary or proper: 
party. . The applications have been dismiss- 
ed by our learned brother, A. D. V. Reddy, 
J, holding that it is not a necessary party- 
to the appeals, -Hence these appeals. 


2, ' Sri B. V, Subbaiah, the learned 
counsel appearing for the appellant, contend- 
ed ‘that his client-is a necessary, or in any 
event, a proper party to be brought on re- 
cord in the oe appeals: preferred by 
tho respective parties under Sec. 54 of the 

Land Acquisition Act, 1894 (hereinafter call- 
ed the Act) ag it is very much interested in 
the result of the appeals, and.. sought the 
aid of the provisions of Section 50 (2) of the 
Act and Order 1, Rule. 10 and Section 151 
of the Civil Procedure’ Code in support - of 
his plea. - 

-8. Sri N. Bapiraju, the learned 
Oas ‘for -the claimants,’ opposed the claim 
of the- appellant contending inter alia that 
the appellant is neither a person pee: 
nora necessary and- proper party and this 
Court has no jurisdiction to implead it as a 
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p to the appeals arising out of the pro- 
ace: under. the Act. : 


4. The short question that falls for 
decision is: Whether an 
circumstances, the appellant-Trust, for 
whose purpose the land in question has been 
acauired, is or is not entitled to be brought 


on record as a party a ene to the ap-- 


peals preferred to this ‘Court by the Land 

Acquisition Officer as well as the claimants, 

for the purpose of aleae. the rights 
oee to it under Section 50 (2) of the 
ct - l - 


5. In order to appreciate the scope 
of the question and the respective conten- 
tions. of the contesting parties, it is necessary 
to refer to the intendment and scheme of 
the Act and the relevant and material pro- 
visions thereof. The intendment of the 
Act, which came into force on March 1, 


1894 is to amend the law empowering the’ 


Government to acquire land only for a pub- 
ic purpose or for a company and for deter- 
mining the amount of compensation to be 
made on account of such acquisition. The 
expressions “person interested”, “Court” and 
“company”, which are material for our pur- 
pose, have been defined by clauses (b), (d) 
and (e) of Section 3. Section 8 (b) defines 
“person interested” as inclusive of “all per- 
sons claiming an interest in compensation 
to be made on account of the acquisition of 
land under this Act” and ‘it further says 
that “person shall be deemed to be inteér- 
ested in land if he is interested in an ease- 
ment affecting the-land.” The expression 
“Court” wherever used, unless there is 
something repugnant in the subject or con- 
text, is defined under Section 8 (d) as “a 
principal Civil Court of original jurisdiction” 
unless a special judicial officer to perform 
the functions of the Court under the Act 
has been appointed by the appropriate Gov- 
ernment. “Company” is defined under 
clause (e) of Section 8 as “a Company re- 
gistered under the Indian Companies Act, 
1882, or under the (English) ; 
Act, 1862 to 1890, or incorporated by an 
Act of Parliament of the United Kingdom 
or by any Indian Law or by Royal..Charter 
or Letters Patent and includes a society re- 
gistered under the Societies Registration Act, 
1860, and a_ registered society within the 
mnbg of the Co-operative Societies Act, 


. 6. The Act is divided into 8 parts. 
Part II of the Act comprising Sections 4 to 
17 deals with aoon and preliminary 
investigation. Section 4 requires thè appro- 
priate Government: to publish a notification 
in the Official Gazette to the effect that the 
land in any locality is needed or likely to 
be needed for any public purpose. : -The 
persons who are interested in any land 
sought to be acquired, may make their ob- 
jections under Section 5-A to- the acquisition 
of land or any. portion of it and such ob- 
jections shall be 
a report containing his recommendations on 
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the facts and in the- 


Companies. 


eard by the Collector and . 
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the objections submitted to the appropriate 
Government. The decision of the appro- 
pe Government on the objections. shall 

final.” A declaration under Section 6 that 
land is required for a public purpose shall 
be made to that effect by any officer autho- 
rised by the Government and such declara- 
tion has to be published in the Official 
Gazette. Such declaration shall be conclu- 
sive evidence of the fact that the land is 
needed for a public purpose or for a com- 
pany. The Collector, under S. 9, has to’ issue 
notices to persons interested in the land ac- 
quired, stating that the Government intends 
to take possession of such land and requir- 
ing them to make claims to compensation 
for their interests in such land. The Col- 
lector may enquire into the claims of the 
persons interested in the land and after 
due enquiry in the course of which the 
parties are entitled to adduce evidence, oral 
and documentary, make an award. 


Part III consisting of Sections 18 to 28 
deals with the reference to court and pro- 
cedure for the purpose of determining com- 
pensation. Under Section 18, any person 
interested in the land may request the Col- 
lector to refer the matter for the determi- 
nation of the Court with regard to the mea- 
surement of the land, the amount of com- 
pensation, the. persons to whom it is- pay- 
able, or the a poe oemen of the compen- 
sation among the persons interested. - There- 
upon the Collector has to make a statement 
in writing to the principal Court of Origi- 
nal Jurisdiction . furnishing the particulars 
specified under Clauses {a) to (d) of sub- 
section (1) to Section 19. Section 20 re- 
quires the Court thereafter to issue notices 
to the applicant, the persons interested in 
the objection and the Ballectér Section 21 
restricts the scope of the enquiry to a con- 
sideration of the interests of the persons 
affected by the objection. Section pro- 


vides- for matters to be considered in deter- 


mining compensation whereas Section 24 
specifies the matters to be neglected in de- 
termining compensation. The next section 
which is. material for our purpose is Sec- 
tion 50° which reads thus: | 

“50. Acquisition of land at cost of a 


local authority or Company:— (1) Where 
the provisions of this Act are put in force 
for the purpose of acquiring land at the cost 


of ‘any fund controlled or managed by a 
local authority or any Company, the char- 
ges of and incidental to — such - acquisition 
shall be defrayed from or by aie ad or 
Company. 

2) In any proceeding held before a 
Collector or Court in such cases the local 
authority or Company concerned may ap- 
pear and adduce evidence for the purpose 
of determining the amount of compensation. 
* Provided that no such local authority 
or Company shall be entitled to demand a 
reference under Section 18.” - 


< 7.. Section 58 makes the provisions 
of the Code of Civil Procedure except those 


364 A.P. [Prs. 7-10] M. V. M. M. Trust v. C. Varada Raju (Kondaiah J.) 


which are inconsistent with the provisions of 
the Act, applicable to all proceedings be- 
fore the Court under the Act. Subject to 
the provisions of the Code of the Civil Pro- 
cedure applicable to appeals from original 
decrees, S. 54 provides for appeals from 
the original Court to the High Court and 
from the High Court to the Supreme Court, 
to the parties aggrieved by the decision of 
the Court in any proceedings under the Act. 


8. We shall now advert to the claim 
of the appellant based on the provisions of 
sub-section (2) to Section 50 of the Act. A 
combined reading of the provisions of Sec- 
tion 50 (2) and Sections 18, 20, 21, 58 and 
the .other material provisions referred to 
earlier, manifests that the local authority or 
company for whose purpose and benefit the 
land has been acquired under the Act, is 
entitled only to appear and adduce evidence 
in any proceeding held before the Collec- 
tor or the Court of original jurisdiction, for 
the purpose of determining the amount of 
compensation. The proviso to sub-sec- 
tion (2) to Section 50 makes it abundantly 
clear that no such local authority or com- 
pany is empowered to demand a reference 
under Section 18. Section 18 empowers 
only the’ “persons interested” as defined in 
Section 3 (b) to request the Collector to 
make a reference to the Court. The Col- 
lector, either suo motu or at the request of 
the local authority or company, is not com- 
petent to make a reference under Sec- 
tion 18 (1). 


lector or the Land Acquisition Officer is 


binding on the local authority or the com-- 


pany as well as the State represented by 
the Collector. 


f nn The use of the prs “the local 
authority or Company concemed may ap- 
pear and adduce evidence” in sub-section 6) 
to Section 50 connotes that they may or 
may not appear and adduce evidence, There 
is no compulsion on the part of the claim- 


ant to make the local authority or the com- 


pany concerned, a party-respondent to the 
peaa before the 

urt. e Collector also is not compelled 
to make the local authority. or the company 
appear and adduce evidence in any pros 
ceeding. The choice is entirely left to the 
local authority or the company concerned 
either to appear and adduce evidence in de- 
termining the amount of compensation or 
not. Where the local authority or company 
decides to appear and 
the Collector or the Court before whom 


such request is made, must permit it to do. 


so. The Collector or Court has no jurisdic- 
tion to deny the local authority or company 

m exercising the limited right to appear 
and adduce evidence for determining the 


amount .of compensation, if it seeks to do. 


so. Such right can be. availed of only in 
respect of any proceeding before the Col- 
lector or the Court of original jurisdiction. 
The. right of the local authority or com- 
. pany) concerned to be brought on record 


The award passed by the Col- - 


Collector or the. 


adduce evidence,, 


A.L R. 


for the limited purpose of adducing evi- 
dence independently must be construed. so 
as to include its right to cross-examine the 
witnesses produced by the claimants and. 
the Land Acquisition Officer. 


If the intention of the Central Legis- 
lature were to make the local authority or 
the company a necessary or proper party, 
sub-section (2) to- Section 50 of the Act 
would have been worded differently. It is 
not open for the Court to read something 
into the section which is not there, except 
to construe the meaning of the words used 
therein fairly and reasonably and in the 
light of the intendment and scheme of the 
Act. In our judgment, the local authority 
or company will only be a watching party 
in a proceeding before the Collector or the 
Court of original jurisdiction. It can only 
appear and adduce evidence to determine 
the quantum of compensation, In other 
words it can independently lead evidence, 
oral and documentary, and also cross-exa- 
mine the witnesses examined on behalf of 
the claimants as well as the Land Acquisi- 
tion Officer in determining the quantum of 
compensation. However, it has no right to 
argue either by itself or through a counsel 
in such proceedings as the right to argue 
would accrue only to a party. entitled to 
be on record as a necessary or proper party. 
Further, the right to appeal against a deci- 
sion of the Collector or the Court of origi- 
nal jurisdiction would accrue only to a 
party, be it necessary or proper, to such 
proceeding but not to others. 


10. This view of ours gains sup- 
port from the material provisions of the Act 
relating to the payment of compensation, in 
terest thereon and the costs of proceedings. 
The payment of compensation, interest 
thereon and the costs of any proceeding be- 
fore the Court, if awarded, shall be made 
only by the State represented by the Col- 
lector to the “persons interested” within the 
meaning of clause (b) of Section 8. The 
claimants are not entitled to proceed against 
the local authority or company for whose 
purpose and benefit the land is acquired, 
either for compensation and interest there- 
on or for costs awarded in the proceedings. 
Their Hea is only to sue the State repre- 
sented by the Collector and recover the 
amounts due and payable in respect of the 
land acquired. It is the Collector or Land 
Acquisition Officer, as the case may be, that 
is entitled to take possession of the acquir- 
ed lands from the owners or- claimants or 
persons in poe sce and occupation of the 
same and thereafter hand over them to the 
local authority or company for whose bene- 
fit they are acquired. The local authority 
or company. is not competent under the Act 
to proceed against the claimants otherwise 
known as the “person interested” in the land 
acquired, under any circumstances thou 
under sub-section (Í) to. Section 50, it is the 
local authority or coma that is ultimate- 
ly liable and responsible to pay the charges 
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‘of and incidental to the acquisition of land. 
-However, nowhere under the Act a right is 

iven to such company or local authority to 

e an affected party, be it necessary .or pro- 
per, to any proceeding before the Collector 
or the Court. The scheme of the Act ap- 
pears to be that the State represented by 
the Collector would sufficiently safeguard 
the interests of the local authority or com- 
pany for whose purpose the land is. acquir- 
ed and such company or local authority 
may seek redress of their grievances, if any, 
through the Collector, They are not given 
any independent status of a party empower- 
ed to proc against or liable to be pro- 
ceeded by the “persons interested” in res- 
pect of any matter or for any purpose under 
the Act. The very acquisition being made 
by the State for and on behalf of the local 
authority or company concerned, the fra- 
-mers of the Act must have deemed it just 
and proper to empower the State represent- 
ed by the Collector or the Land Acquisition 
Officer to protect the interests of the local 
authority or company as well as the “per- 
sons interested” and see that just and pro- 


per compensation is fixed. The interests of 


the local authority or the company must be 
deemed to have been merged with the State 
represented by the Collector. 


v Ek We may now proceed to exa- 
mine whether or not the provisions of 
Order 1, Rule 10 and Section 151 of the 
Code of Civil Procedure are applicable to 
the case on hand. 


12. As pointed out earlier, the pro- 
visions of the Code of Civil Procedure ex- 
cept those which are inconsistent with the 
provisions of the Act, are applicable under 
Section 53 to all proceedings before the 
Court under the Act. By enacting the 
special provision, i.e., sub-section (2) to Sec- 
tion 50 of the Act which governs the pre- 
sent case, the general application of Order 1, 
Rule 10 and Section TE of the Code of 
Civil Procedure must be held to have been 
positively excluded. Hence the- provisions 
of Order 1, Rule 10 read with Section 151 
of the Civil Procedure Code are not attract- 
ed in this case. 


13, That apart, we may notice that 
even on the application of the provisions of 
Order 1, Rule 10 Civil Procedure Code, it 
cannot be said that the local authority or 
company can be a necessary or pro- 
per party. It is well settled that a party 
may be considered a necessary party only 
when there is a right to some relief against 
‘him in respect of the matter involved in the 
proceedings and when his presence is neces- 
sary to enable the Court to adjudicate effec- 
tively and completely upon and settle all 
the questions involved in the proceeding. 
Where the presence of a p to a pro- 
ceeding is necessary for a complete and 
adjudication of all the questions involved 
therein, although no relief may be claimed 
‘against such party, he is a proper party. 


-Bom LR 94 and also the 
-Court in Gautamlal v. Land Acquisition 
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The dividing line between a necessary p 
and a proper party, though thin, is sth 
distinct. On a consideration of the several 
provisions of- the Act referred to earlier, we 
are unable to accede to the submission of 
Mr. Subbaiah that his client ought to have 
been joined as a party;respondent in the 
proceeding before the Court of a juris- 
diction to enable the court to make an ef- 
fective and complete adjudication of all the 
questions involved therein, or that his pre- 
sence was necessary for a complete and 
final decision of the questions involved in 
such proceedings. Admittedly no relief is 
sought by the claimdnts otherwise known as 
“persons interested” in the O.P, before the 
Court of original jurisdiction as a result of 
the reference made at the instance of the 
claimants by the Collector under Section 18 
of the Act. The proceeding to determine 
the compensation before the Court of origi- 
nal jurisdiction can be finally decided with- 
out the presence of the appellant herein. 
The presence of the appellant was not ne- 
cessary for the final decision of all the ques- 
tions effectively and comp) ctely in the re- 
ference proceeding . Hence, the appellant, 
in our considered opinion, is not a neces- 
sary or proper party to the proceeding be- 
fore the Court of original jurisdiction or the 
Collector and it is only entitled by virtue of 
the provisions of sub-section (2) to Sec- 
tion 50 of the Act to appear and adduce 
evidence fog the purpose of determining the 
quantum of compensation. 


14, We find support for our view 
from the decided cases -of several High 
Courts which we shall presently refer to, 
although there is no case of our High 
Court. The earliest decision is that of a 
Division Bench of the Calcutta High Court 
in the Municipal Corpn. of Pabna v. Jogen- 
dra Narain Rajkut, (1909) 13 Cal WN 116. 
Therein it was held that the Municipal Cor- 
poration, for whose benefit the land in that 
case was acquired by the Collector, was 
not a necessary party in a land acquisition 
proceeding except to appear inl for the 
purpose of watching the proceedings or as- 
sisting the Secretary of State. It was fur- 
ther held that the Corporation or company 
had no power to request the Collector to 
make a reference under Section 18 of the 
Act, nor had it the right to appeal against a 
decree made upon a reference, 


15. The above view of the Calcutta 
High Court has been followed by the Ran- 
goon High Court in Mandalay Municipal 
Committee v, Maung It, AIR 1929 Rang 
115 and the Bombay High Court in In re 
Jerbai Framji Mehta, AIR 1950 Bom 243 = 
52 Bom LR 286 and Nagpur Corporation 
v. Narendrakumar, AIR 1959 Bom 297 = 60 
Gujarat High 


Officer, AIR 1970 Guj 81. In AIR 1970 
Guj 81, it was held by a Division Bench of 
the Gujarat High Court that the local au- 
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‘thority or company, for whose purpose and 
benefit a land has been acquired under the 
Act, cannot take advantage of the provi- 
sions of Order 1, Rule 10 of the Civil Pro- 
cedure Code and the fact that if was direct- 
ed to appear and adduce’ évidence under 
Section 52 of the Act does not make it com- 
petent to be called a necessary or proper 
party in any proceeding under the Act. It 
was held that the right to a local authority 
or company to “appear and adduce evi- 
dence” has been specifically provided under 
sub-section (2) to Section 50 and in no case, 
it can be joined or added as a party defen- 
dant on the ground that. it is a necessary 
or proper party. 25 ek 


16. In- Himalayan Tile and, Marble 
v. Francis, 72 Bom LR 910 at p. 915 = 
{AIR 1971 Bom 841) a Division Bench .of 
the Bombay High Court, reiterating its ear- 
lier view stated in the case of AIR. 1959 
Bom 297 = 60 Bom LR 94, held that the 
company, for whose purpose and benefit 
the acquisition under the Act has-been 
made,-is not competent ‘to challenge the 
award under Article 226 of the Constitution 
of India as it was neither a necessary. nor a 
proper party to the proceedings resulting in 
_the award which was sought to be quash- 
ed. Therein the learned Judge, Kotval, 
C. J, who spoke for the Court, has review- 
ed the entire case law on the subject, and 
agreeing with the decision of the Gujarat 
High Court in AIR 1970 Guj 81, proceed- 
ed to observe as follows: 

Soa! We think that we would be 
doing violence to the provisions of the 
Land Acquisition Act if we were to permit 
the self-same party to challenge an award, 
in the proceedings under Article 226 of the 


Constitution, which would virtually amount- 


to challenging the acquisition proceedings 
and the award, for though no doubt these 
proceedings taken under our constitutional 
powers are independent Proceedings, none- 
theless it is an accepted principle that such 
proceedings must be determined in accord- 
ance with the law and especially so in the 
case where there is a special Act making 
special provisions upon a special subject 
such as land acquisition.” BOS ios: 

The view taken consistently by the 
High Courts of Calcutta, Gujarat and Bom- 
bay is also followed by a Division Bench 
of the Orissa High Court in State v. 
Amarendra Pratap, AIR 1967 Orissa 180 
-wherein it was held that the company, for 
whose benefit the acquisition is made, was 
not included in any “person interested” de- 
fined under Section 3 (b) -and it was not a 
. necessary party to the proceedings under 
the Act. except that it has a right to appear 
and adduce evidence for determining the 
amount of compensation. The contention 
of the company that without a notice of re- 
ference being given to it, the right to ap- 
pear and adduce evidence would become 
illusory, was rejected, It was observed that 
the interests of the company have amply 
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‘before the 


_with the ‘appellant's 


ALR. 


been safeguarded by the presence of the 
State which is competent to acquire the 
land for its benefits and give it the neces- 
sary intimation regarding the pendency of 
the proceedings under Section 18 for ad- 
ducing’ evidence, if any, and where the 
Court's judgment inadvertently mentions 
the company’s name in cause title, it must 
be ignored. The same view has been rei- 
terated by another Division Bench of the 
Orissa iei Court in: Orissa Cemept Ltd. 
v. State of Orissa, ILR 1968 Cut 536. 


17.. In C. R. P. No. 1235 of 1954 
D/- 24-9-1954 = 1954 Mad WN (J) 128 
the learned Judge, Rajamannar, C. f., held 


that the -local authority. or company cannot 
be ‘permitted to take part in the arguments 
on the petition under Section 18 of the Act 
as Section 50 (2) provides only for the ap- 
pearance and adducing of evidence by such 
authority or company for the purpose of 
determination of the amount of compen- 
sation, 


We must therefore reject the 


. 18. 
_ principal plea of the appellant as devoid of 


any merit. 


19.. It was next contended by Mr. 
B. V.` Subbaiah that the appeal is only a 
continuation of the original proceeding and 
the present application may be treated as 
an -application under Section 50 (2) of the 
Act and his client be permitted to appear 
and adduce evidence for the purpose of 
determining the quantum of compensation. 
In support of this submission the decisions 
of the Supreme Court in Garikapati Veerayya 
v. N. Subbaiah’ Choudhary, AIR 1957 SC 
540 at p. 553 and the State of Kerala v. 
K. M. C. Abdulla & Co., AIR 1965 SC 1585 
at p. 1587 and those of this Court in D. 
Pullayya v. A. Nagabhushanam, AIR 1962 
Andh Pra 140 (FB) and C. Subbarayudu v. 
E. Brahamanandan, AIR 1970 Andh Pra 211 
are cited. This contention. of the appellants 
must be rejected for reasons more ae one. 
Firstly the appellant did not avail of its 
right to appear and adduce evidence either 
c ollector or the Court of original 
jurisdiction. Having failed to do so, it can- 
not be permitted now in the appeals to ad- 
duce evidence in that regard. Secondly the 
present ‘applications are not filed under 
S. 50 (2) of the Act but only under O. 1, 
R. 10 and S. 151 of the Code of Civil Proce- 
dure. Those applications have been dismissed 
by the learned Single Judge against whose 
order the present appeals have be, refer- 
red. We cannot at this stage permit the 
appellant to convert those noueio al- 
ready disposed of by the learned Single 
Judge, into applications under Section 50 2) 
of the Act. : 
>. In any event, we are unable to agree 
lea even on merits 
which we-shall presently discuss. In AIR 
1957 SC 540 at p. 553, it was held-that “the 
legal paul of a remedy suit, appeal and 
second appeal are really ‘fe steps in a se- 
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ries of proceedings all connected by an in- 
trinsic unity and are to be AE as one 
lena proceeding.” The learned Judge, 
Subba Rao, J., (as he then was), who spoke 
for the majority of the Court, in AIR 1965 
SC 1585 at p. 1587 has ruled that “an ap- 
peal is a continuation of the proceedings, 
in effect the entire proceedings are before 
the appellate authority and it has powers 
to review the evidence subject to the 
statutory limitations prescribed,”. However, 
in the instant case, the aforesaid general 
principles are, in our judgment, not appli- 
cable as Section 50 (2) of the Act specifi- 
cally provides for the limited right of ap- 
pearance and adducing evidence in any pro- 
ceeding before the Collector or the Court. 
The expression “Court” as defined under 
clause (d) of Section 3 means “a principal 
Civil Court of Original Jurisdiction’. The 
word “court” used in Section 50 (2) must 
be construed to be the principal Civil Court 
of original jurisdiction unless there is some- 
thing repugnant in the subject or context in 
which it has been used. Section 50 (2) re- 
fers to any proceeding held before a Col- 
lector or Court. The Act is a special enact- 
ment which provides for a special proce- 
dure. The very intendment of Section 50 
(2) is to permit the local authority or com- 
pany to appear and adduce evidence for 
the purpose of determining the amount of 
compensation, Normally it is the original 
Court of jurisdiction that receives evidence 
for determining the compensation. In the 
context in which the word “court” is used 
in sub-section (2) to Section 50, it cannot 
be said that the same has been used in a 
generic sense so as to take in ‘the court 
of appeal’. Normally the court of appeal 
will decide the appeals on the record al- 
ready available by hearing the arguments 
of the respective counsel. Judged from any 
angle, we are of the considered view that 
the expression “court” in sub-section (2) to 
Section 50 has been used only in a limited 
sense so as to take in only the principal 
Civil Court of original jurisdiction but not 
in a generic sense so as to include the ap- 
pellate Court. 


There remain the two decisions of our 
High Court on which strong reliance has 
been placed by the appellant. In the case 
of AIR 1962 Andh Pra 140 (FB), it was 
held that a person would be adversely affect- 
ed by the decision of the appellate court, 
although he was not a party to the pro- 
ceedings under Order 1, Rule 8 of the Code 
of Civil Procedure, was entitled for the 
grant of leave to appeal to the Supreme 
Court. That case has no relevancy to the 
case on hand and it is, therefore, distin- 
guishable from the facts of the present 
case. In AIR 1970 Andh Pra 211, the alie- 
nee of one of the suit properties from a 
party during the pendency of the suit, was 
held to be a necessary and proper party 
under Order 1, Rule 10 read with Sec. 151 
and Section 107 (2) of the Code of Civil 
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` against the trust. 
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Procedure. Therein the alienee was un- 
doubtedly interested in the result of the 
appeal in so far as the item purchased by 
him was concerned. The omission on the 
part of ‘such alienee who sought to be im- 
leaded as a tespondent to take steps for 
Pee impleaded in the suit was held to be 
not a bar for his being impleaded in the 
appeal. He could not have preferred an ap- 
peal as his settlor had succeeded in the ori- 
inal. suit for partition filed by the appel- 
ont against his brother, his mother and 
two alienees. Hence that case also does not 
advance the plea of the appellant, as the 
principle decided therein, has no applica- 
tion to the present case. 

20. Judged -from any angle, we are 
satisfied that the appeals merit dismissal as 
the appellant-trust herein is not a necessary 
party to the main appeals as no relief is 
sought by any of the appellants therein 
Nor the appellant-trust 
is a proper party either, as it cannot be 
said without it there can be no effective 
and complete adjudication of the rights of 
the parties in the main appeals. However, 
it is always open to the appellant herein to 
assist the Government pleader and furnish 
all the material available to it to the State 
representative and see that its grievance, if 
any, is redressed by following such proce- 
dure as is permissible under law. For all 
the reasons stated, our answer to the ques- 
tion is in the negative and against the ap- 
pellant herein. ; 

21. In the circumstances, the ap- 
peals fail and are dismissed but without 


costs. 
Appeals dismissed. 
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(V 59 C 96) 
CHINNAPPA REDDY, J. 
Rakurti Manikyam, Appellant v. 


Medidi Satyanarayana, Respondent. 


Second Appeal No. 267 of 1970, D/- 
18-6-1971, against decree of Sub-J., Ama- 
lapuram in Appeal Suit No. 58 of 1966. 

(A) Contract Act (1872), S. 28 — 
Agreement to sell paddy above the maxi- 
mum price fixed under Maximum Price 
Control Order — It is unlawful and void. 

(Para 2) 

(B) Contract Act (1872), S. 70 — 
Words “lawfully does anything” — Mean- 
ing of. AIR 1962 SC 779, Explained. 

{Para 4) 

The word ‘lawfully’ in S. 70 qualifying 
the doing or delivery of anything must 
have reference to the doing or delivery of 
those things which are stated to be lawful 
in S. 23. Hence, for a contractor to lay 
a successful claim against a co-contractor 
under S. 70 the contract found to be void 
should not be one whose consideration or 
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-object is not lawful within the meaning of 
S. 23. > f (Para 4) 

Thus where paddy is delivered in con- 
travention of the Maximum Price Control 
Order, the acceptance of . that delivery 
would not create a lawful relationship be- 


tween the pie so as to- attract the pro- 
visions of S. 70. (Para 6) 
Cases Referred Chronological Paras 


AIR 1970 SC 1201 = 1970 SCD 171, 
P. Dhunji Shaw v. Poona Munici- 


pality 
AIR 1968 SC 1218 = (1968) 3 SCR 214, 
Mulamchand v. State -of | Madhya 


Pradesh 
AIR 1964 SC 152 = (1964) 2 SCR 
859, New Marine Coal Co. v. Union 


of In 
AIR 1962 SC 779 = (1962) 2 SCA 
375, State of West Bengal v. B. K. 
Mondal and Sons 8, 4 
AIR 1960 Andh Pra 186 = (1959) 2 
Andh WR 241,  Sivaramakrishnayya 
v, Narhari Rao 


Miss Maruti for G. Venkatrama Sastry, 
P. Anjaneya Sarma and P. V. R. Sharma, 
for Appellant; N. Bapiraju, for Respondent. 


JUDGMENT :— The ‘plaintiff in O.S. 


No. 58 of 1966 on the file of the District - 


Munsifs Court, Amalapuram is the appel- 
-lant in this Second Appeal. He entered 
into a contract with the defendant for the 
sale of 64 bags of paddy at the rate of 
Rs. 34-25 per bag. The agreement was 
oral. It was also agreed that Re. 1/- 
should be paid towards transportation 
charges. In pursuance of the agreement 
the plaintiff delivered the paddy: to the 
defendant. The defendant requested time 
for payment and subsequently failed to pa 
the price of the paddy. The plaintiff, 
therefore, filed the suit for recovery of the 
price of the paddy at the contract rate, 
The defendant raised several pleas with 
which we are not concerned now. He also 
‘pleaded that the contract was illegal ard 
opposed to public policy as it was contrary 
to the Adare Pradesh Paddy Maximum 
Price Control Order of 1965 and, therefore, 
the plaintiff was not entitled to enforce the 
contract and recover the money. The trial 
Court held that the contract was true and 
that the defendant took delivery of the 
64 bags of paddy from the plaintiff. The 
trlal Court was of the view that if the 
price stipulated under the contract was 
above the maximum price fixed by the 
Maximum: Price Contrel Order it was a 
matter for the Government to take action 
against the plaintiff. According to the trial 
Court the defendant who had taken deli- 
very of the paddy was bound to pay the 
rice at least at the ‘control rate’ of 
is, 28/- per bag. On that basis the trial 
Court granted a decree in favour of the 
plaintiff. On appeal by the defendant the 
learned Subordinate Judge held that the 
contract was unlawful and therefore the 
plaintif could not recover from the defen- 
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“the contract nor ask for damages for 
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‘dant the price to be paid for the paddy 


supplied by him. The suit was dismissed 
and the plaintiff has preferred this Second 
Appeal, ; 

2. In this Second. Appeal Miss. 
Maruti, learned counsel for the plaintif- 


-appellant submitted that the contract was 


not unlawful or void because the Andhra 
Pradesh Maximum Price Control Order did 
not prohibit the sale of paddy above the 
maximum price fixed by the Control Order. 
According to Miss Maruthi the Control 
Order did not contain any provision ex- 
pressly prohibiting the sale of paddy above 
the maximum price but merely stated that 
the maximum price at which paddy may 
be sold by any person was as specified in 
the schedule. There is no substance in 
this submission. The Maximum Price Con- 
trol Order prescribes the maximum price 
at which paddy may be sold and any con- 
travention of the order is punishable under 
S. 7 of the Essential Commodities Act, 
1955. An agreement to sell paddy above 
the maximum price fixed under the Maxi- 
mum Price Control Order is undoubtedly 
unlawful and void. 


3. Miss Maruthi then urged that 
assuming that the contract was void the 
plaintiff was nonetheless entitled to. be 
compensated in respect of paddy actually 
delivered by him to the defendant. She 
relied on S. 70 of the Indian Contract Act 
and on’ the decisions of their Lordships of 
the Supreme Court in State of West Bengal 
v. B Mondal & Sons, AIR 1962 SC 
779, New Marine Coal Co, v. Union of 
India, AIR 1964 SC 152, Mulamchand v. 
State of M. P., AIR 1968 SC 1218 and P. 
Dhunji Shaw v. Poona Municipality, AIR 
1970 SC 1201, Section 70 of the Contract 
Act is as follows: 


“Where a person lawfully does 
thing for another person, or delivers any- 
thing to him, not intending to do so gra- 
tuitously and such other person enjoys the 
benefit thereof, the latter is bound to make 
compensation to the former in respect of, 
or Pages the thing so done or deli- 
vered. 


In the four cases cited by Miss Maruthi 
their Lordships of the Supreme Court held 
that notwithstanding the fact that a contract 
invalid because of non-compliance 
with the mandatory provisions of Section 
175 (3) of the Government of India Act, 
1985 or other analogous provisions, a claim 
for compensation based on Section 70 of 
the Contract Act would still be maintain- 
able. In the first case Gajendragadkar, J. 
observed: 

“Therefore, in cases falling 
Section 70 the person doing something for 
another or delivering something to another 
cannot sue for the specific performance a 
the 

simple 
between 


any- 


under 


breach of the contract for the 
reason that there is no contract 
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him and the other person for whom he 
does aa or to whom he delivers 
something. that Section 70 provides is 
that if the goods delivered ‘are accepted 
or the work done is voluntarily enjoyed 
then the liability to pay compensation for 
‘the enjoyment of the said goods or the 
acceptance of the said work arises. Thus, 
where a claim for compensation is made 
by one person against another under Sec- 
tion 70, it is not on the basis of any sub- 
sisting contract between 
is on the basis of the fact that something 
was done by the 
said work so don been __ voluntaril 
accepted by the other party. That broad- 
ly stated is the effect of the conditions 
prescribed by Section 70.” 


4, It must be observed that there 
certainly exists a distinction between a con- 
tract which is void because the considera- 
tion or_the object of the agreement is un- 
lawful and a contract which is void for 
other reasons including failure to observe 
some technical requirement. Section 2 (g) 
of the Contract Act says, “an agreement 
not enforceable by law is said to be void”. 
An agreement may be void for any of the 
reasons mentioned inthe several provisions 
of the Contract Act such as Sections 19, 
20, 28, 24, 25, 26, 27, 28, 29 and 30. An 
agreement may also be void for non-com- 
pliance with certain technical requirements 
imposed by enactments like the Registra- 
tion Act, Stamp Act, Section 175 B of 
the Government of India Act of 1985, 
Article 299 of the Constitution and the 
like. Out of the several agreements which 
are void one is an agreement, the consi- 
deration or the object of which is unlaw- 
ful. Section 23 says: 

“The consideration or object of an 
agreement is lawful unless it is forbidden 
by law; or is of such a nature that, if per- 
mitted, it would defeat the provisions of 
By or is rier ar or involves or m 

ies inj to the person or property o 
a e the Court roras it as im- 
moral, or opposed to public policy. 

In each of these cases, the considera- 

tion or object of an agreement is said to 
be unla Every agreement of which 
te object or consideration is unlawful is 
void. 
Apart from Section 283 the only other pro- 
vision of the Contract Act which uses the 
word ‘lawful’ is Section 10 and it is as fol- 
lows:— 

“All agreements are contracts if they 
are made by the free consent of parties 
competent to contract, for a lawful consi- 
deration and with a lawful object, and are 
not hereby expressly declared to be void. 

Nothing herein contained s effect 
any law in force in India, and not hereby 
expressly repealed, by which any contract 
is required to be made in writing or in 
the presence of witness, or any law relat- 
ing to the registration of documents. 
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It will be seen that both in Sections 10 
and 23 the word ‘lawful’ is used to qualify 
the consideration or object of an agreement 
and Section 23 states what consideration 
or object is lawful and what is not lawful. 
If this is borne in mind it becomes clear 
that the word ‘awfully’ occurring in Sec- 
tion 70 and qualifying the doing or deli- 
very of anything must have reference to 
the doing or delivery of those things which 
are stated to be lawful in Section 283 of 
Te oes Act. m a words, j5 
oing or delivery of anything must not be 
‘forbidden by law’ or ‘of such a nature, 
that if permitted, it would defeat the pro- 
visions of any law or is fraudulent’, or must 
not involve or imply ‘injury to the person 


or a of another’ or must not be 
that which may be regarded by the Court 
ublic policy’. 


as ‘immoral or opposed to 
I am therefore of the view t, for a con- 
tractor to lay a successful claim against a 
co-contractor under Section 70 of the Con- 
tract Act the contract found to be void 
should not be one whose consideration or 
object is not lawful within the meaning of 
Section 23 of the Contract Act. Miss. 
Maruthi relied on the EANA sentence 
in AIR 1962 SC 779 at p. 788:— 


“Therefore, in our opinion, all that the 
word “lawfully” in the context indicates is 
that after something is delivered or some- 
thing is done by one person for another 
and that tar is accepted and enjoyed by 
the latter, a lawful relationship is born 
between the two which under the provi- 
sions of Section 70 gives rise to a i 
for compensation.” 
and argued that the word “lawfully” re- 
ferred only to the “relationship created as 
a result of the acceptance and enjoyment 
by a person or a thing done or delivered 
by another. She argued that the word 
“lawfully” had no reference to the lawful 
or unlawful nature of the doing of a thing 
or the delivery of a thing. I do not agree. 
The observations of their Lordships were 
made in the context of an argument which 
was advanced to the effect t the word 
“lawfully” referred to a pre-existing rela- 
tionship between the parties which would 
justify a person doing a thing or deliver- 
ing a g to look for compensation for 
it from the person for whom it is done or 
to whom. it is delivered. I do not think 
that their Lordships meant to extend the 
applicability of Section 70 to unlawful con- 
tracts, : 


5. Miss. Maruthi relied on the de- 
cision in Sivaramakrishnayya v. ari 
Rao, AIR 1960 Andh Pra 186 and urged 
that no distinction should be made 
tween a contract which is void because it 
is unlawful and a contract which is void 
for other reasons.. In that case the learn- 
ed Judges were considering Section 65 of 
the Contract Act which in terms refers to 
contracts which are void and does not use 
the words ‘lawful’ or ‘unlawful’. I have 
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already pointed out’ that while every un- 
lawful contract is a void contract every 
void contract is pot necessarily an unlaw- 
ful contract. When I used the expression 
‘lawful contract’ I mean a contract whose 
consideration: or object is lawful within the 
meaning of. Section 23 of the Contract 
Act. 5 > 


6. -In the present case, the contract 
was for the sale of paddy in contravention 
of the Andhra Pradesh Paddy Maximum 
Price Control Order. The acceptance - of 
such a delivery could not create a lawful 
relationship’ between’ the contractors. It 
cannot, therefore, be said that the plaintiff 
lawfully delivered the paddy to’ the defen- 
dant so as to attract the provisions of 
Section 70 of the Contract Act. In the re- 
sult, the. Second Appeal is dismissed, but 
in the circumstances there will be no order 


as to costs. No leave. 
Appeal dismissed. 


AIR 1972 ANDHRA PRADESH 370 
; (V 59 C97) ` 
GOPALRAO EKBOTE AND 

LAKSHMAIAH, JJ. 

Regional Settlement Commissioner Eva- 
cuee Property, Bombay and another, Appel- 
lants v. Golla Pentiah and others, Respon- 
dents. 

Writ Appeal No. 536 of 1969, D/- 24- 
6-1971, against Judgment of Single J., of 
this Court in W. P. No. 2763 of 1967, D/- 
27-3-1969. ' 


- «Index Note: — (A) Constitution of 
India, Article 226 — New case — Question 
as: to validity of notification involving mixed 
question of fact and law cannot be allowed 
to be raised for first time at stage of argu- 
ment. : 
Brief Note: — (A) Where the petitioner 
claiming to’ be in possession as a protected 
tenant of- certain ds which were declar- 
ed as evacuee property- under Notification 
dated 29-4-50 issued under Section 5 of the 
Hyderabad Administration of Evacuee Pro- 
perty oe did not challenge the vali- 
ity of the Notification in the writ petition 
but subsequently at -the time of arguments 
questioned the validity of the Notification 
on the ground that no prior notice was issu- 


ed and the description of the property was 


vague, without either filing a separate writ 
petition or amending it and the learned 
Single Judge accepted these contentions and 
declared the Notification as void. : 

- Held that the petitioner ought not to 
have been permitted to set up altogether a 
new case, foundation regarding which was 
not laid in the writ petition and: no oppor- 
tunity was provided to the other side to say 
what they have to say. The record relating 
to the Notification was not before the Court 
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of Sec.: 8 (2) and (2-A) 


A.I. R. 


and enquiry was necessary to go: into these 
two mixed questions of law and fact be- 
fore any fault could be found with the 
Notification. Hence the order -declaring the 
Notification as void - was set aside. Writ 
Petn. No,. 2763 of 1967, D/- 27-3-1969 
(Andh Pra), Reversed. ‘(Paras -10, 11 & 12) 
.. Index Note:— (B) Administration of 
Evacuee Property Act (31: of 1950), Sec. 8 
(2) and (2-A) — Civil Court cannot ques- 
tion the validity of Notification issiied under 


“Section 5 of the Hyderabad’ Administration 


tion. by virtue 
e effect .of which 
is that the notification would be deemed to 
be issued under the present Act. AIR 1961 
SC 365, Rel. on. | © > (Para 14) 
Index Note: — (C) Constitution of 
India, Article 226 — Petition challénging 
order of custodian declaring property -in. pos- 
session of petitioner -as evacuee property and 
allotting it to another — Petitioner claiming 
to be a protected tenant — Enquiry . into has 
to be made by: the custodian ‘and not in writ 
proceedings. , . . 
Brief Note: — (C) Where the petitioner 
claimed 60% of the right in the land declar- 
ed as evacuee property on the basis ‘of be- 
ing: a protected tenant in the land, -the ques: 
tion ‘has to gone into by the éustodian 
while determining -what extent of-the land 
belonged to the evacuee and has vested in 
the custodian. Till such decision is given 
it is not posable to allow the petitioners to 
be evicted from his land. It is not possible 
for the High’ Court to make stich inquiry 
in a proceeding under Article 226 of the 
Constitution. Para 16) 
Cases Referred: Paras 


of Evaciee Property Re 


Chronologic 


- AIR 1961 SC 865 = (1961) 2 SCR 91, 


Azimunissa v. Dy. Custodian Eva- 
cuee Properties ; l 14 
K. Subrahamanya Reddy, for Appel- 
lants; K. Pratap Reddy (for No. 1) and N. V. 
B. Sankar Rao (for No. 4), for Respondents. . 
7 GOPAL RAO; EKBOTE, J.:—. This is 
an appeal preferred against the order of a 
learned Single Judge made in W. P. No. 
2763 of 1967 on 23-7-1969 whereby the 
learned Judge allowed the Writ Petition and 
declared the notification dated 29-4-1950 as 
invalid. ` > 
by ee The material facts which gave 
rise to the said writ pétition are that the 
respondent herein (Golla Pentiah) filed an 
application under’ Article 226 of the Consti- 
tution of India for issue of a Writ of Man- 
damus restraining respondents 1 to.4 from 
interfering with his right, title and interest 
in the lands bearing survey Nos: 29 and 72 
admeasuring acres 4-14: “guntas and from 
evicting him from .the said lands -and deli- 
vering the said lands to the 5th respondent. 
3. The material averments made in 
the .writ petition are that the petitioner 
claimed himself to be a protected tenant of 
the lands bearing Survey. Nos. 29 and’ 72 
situate at Lingojiguda village, Hyderabad 
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East Taluk, Hyderabad District. It is al 
leged that the pattadar of the said lands 
was Aminuddin Khan who migrated to 
Pakistan. ‘The petitioner states that he has 
been in possession, occupation and enjoy- 
ment of the said lands for the last 40 years 
as tenant, He acquired rights under the 
Andhra Pradesh (Telangana Area) Tenancy 
and Agricultural Lands Act 1950 as protect- 
ed tenant. A Certificate of protected te- 
nancy also was granted to him. 


4, It is further alleged that in 1950 
the Civil Administrator, Hyderabad Dist- 
rict called upon: the petitioners to file all 


papers relating to his right, title and inte- 
rest in the said lands and to disclose the 
nature of his possession. Accordingly the 
petitioner filed before the Civil Administra- 
tor certain papers. On being satisfied, the 
Civil Administrator directed issue of pro- 
tected tenancy certificates to the petitioner 
and accordingly the Tahsildar, Hyderabad 
issued the certificate bearing serial No, 3 
dated 24-11-1951 declaring the petitioner as 
protected tenant in respect of the said lands 
and one other piece of jand. It is further 
averred that the petitioner filed an appli- 
cation under Section 38 of the Tenancy Act 
for the purchase of the said Jand. But that 
petition has not so far been disposed of. 


5. While matters stood thus, it is 
said that the petitioner learnt that in the 
year 1959 the respondent 1 made an order 
declaring the said lands as evacuee proper- 
ty as a result of the migration to Pakistan 
of Aminuddin Khan, the landlord. The 
pelitioner contended that the said declara- 
tion is ex facie without jurisdiction and il- 
legal because Section 7 (a) of the Admin- 
istration of Evacuee Property Act 1950 
does not permit any such declaration after 
7th May, 1954, The said order, it is con- 
tended, is without any jurisdiction. 


6. It is further stated that’ the Ist 
respondent mace an allotment of the said 
lands to the 5th respondent. The said allot- 
ment also is characterised as being made 
without any jurisdiction. é 


7. It is also averred that even if 
any declaration or allotment is made it can- 
not be effective, against the right, title and 
interest of the petitioner as he is a protect- 
ed tenant. “At the most, the Ist respon- 
dent could have dealt with the right, title 
and interest of said Sri Aminuddin in the 
said lands which extend only to 40% of 
the interest in the said lands and not be- 
yond. Consequently, the 5th respondent 
also must be ae to have acquired the 
rights, if any, to the extent of said 40% 
of the rights. In no case, can the respon- 
dents 1 to 5 proceed again my right, title 
nee interest as protected tenant in the ‘said 
ands. 


8. The petitioner further learnt that 
the Ist respondent gave directions to res- 
pondents 2, 8 and 4 to- put the 5th respon- 
dent in possession of the said lands, On 
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28-10-1967 an attempt to dispossess the peti- 
tioner was made; but the petitioner suc- 
cessfully resisted it, It is upon the basis 
1 Pi facts that the Writ Petition was 


9. From the counter it is apparent 

that one Aminuddin Ali Khan _ was the 
owner of the land S. Nos. 29 and 72 situ- 
ate at Linojiguda and certain other property. 
He migrated to Pakistan. His properties, 
therefore, were declared under Pion 5 
of the Hyderabad Administration of Eva- 
cuee Property Regulation as Evacuee pro- 
perty under Notification No. 34 dated 29th 
April, 1950. It is averred that the lands 
S. Nos. 29 and 72 at Lingojiguda are the 
same as the lands described in the notifica- 
tion as agricultural lands situated at Saroor- 
nagar. It is said “It is a fact that the 
etitioner was a protected tenant of these 
ands at the time of taking over the same 
as evacuee property.” It is stated that pos- 
session of the lands was taken over by the 
Tahsildar, Hyderabad in 1958 and since 
then the lands were leased out by him on 
Kast Ekasala Basis. Having regard to the pro- 
tected tenancy certificate referred to by the 
petitioner it is averred that as the lands 
vested in the Custodian in April 1950, the 
petitioner could not have got any protected 
tenancy rights under the Tenancy Act which 
came into force subsequently in June, 1950. 
The lands were Deran transferred to 
Sri Dhanji Valji on 12-3-1956 by issue of 
a Sanad. Although the petitioner had filed 
an application for purchase of those lands 
on 80-12-1966 he was informed on 12-1- 
1967 that these lands were allotted to the 
displaced person under a Sanad issued on 
12-3-1956. It is therefore contended that 
the declaration of the evacuee property and 
its allotment were properly Pade. The 
petitioner therefore cannot resist the evic- 
tion. 


10. The petitioner did not file any 
reply affidavit nor any attempt- was made 
on his behalf to amend the writ petition. 
When the matter came up before. the learn- 
ed Single Judge for arguments, the learned 
Advocate appearing for the petitioner stat- 
ed that in view of the counter he would 
question the validity of the notification issu- 
ed under Section 5 of the Regulation on 
29-4-1950 declaring the lands to be evacuee 
property. He raised two questions before 
the Jearned Judge. It was firstly contend- 
ed that prior to the issue of that notification 
no notice was issued and therefore the noti- 
fication is void. Secondly it was contended 
that the description of the property given 
in the notification was vague. The learned 
Judge accepted both these contentions and 
declared the notification dated 29-4-1950, 
as void. It is this view of the learned Judge 
that is now assailed in this writ petition. 
From the facts narrated above, it would be 
evident that the petitioner had not`challeng- 
ed the validity of the notification issued on 


29-4-1960 in his writ’ petition. on any of 
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the grounds. In fact that notification was 


not referred to at all, He thought that the- 


notification was issued in 1959. It is only 
on that assumption the notification of 1959 


fact issued in 1959 but a notification was 
issued in April 1950 then the petitioner 
should have either filed a separate writ 
etition challenging the said notification, if 
e could do so, or at least amended the 
Writ. Petition with the permission of the 
Court. He merely chose to raise points in 
the arguments allowing the writ petition to 
continue as it was. Thus, the arguments 
advanced before the learned Single Judge 
were not founded at all in the writ_ peti- 
tion. The notification was not before the 
Court. The respondent did ‘not have any 
opportunity to meet e case which was 
sought to be set up for the frst time in 
the arguments by the petitioner giving a 
complete go-by to the averments made in 
the Writ Petition, The record relating to 
the 1950 notification also was not ‘before 
the Court. In those circumstances the ae 
tioner ought not to have been permitted to 
set up altogether a new case, foundation re- 
gardini g which was not laid in the Writ 
etition at all, and no opportunity was pro- 
vided to the either side to say what they 
have to say. No inquiry in fact was made 
in regard to both the arguments raised by 
the petitioner. It cannot be in doubt that 
both the questions raised were not pure 
questions of law, but were mixed questions 
of ‘law and fact. Whether a notice prior to 
the notification was given or not was the 
uestion in dispute. That question of fact 
therefore had to be gone into before any 
fault can be found with the notification. 
1l. Likewise whether there 
any mistake in the notification or incorrect 
description of the property is also a mixed 
question of law and fact. The notification 
itself was not before the Court. In fact 
it is not even before this Court. The re- 
cord ining to that notification was not 
sent for by this Court at any stage. Unless 
therefore any inquiry in regard to that is 
made, it is not possible to determine -that 
uestion, The counter in a way explains 
the misdescription. - 


For these reasons we are satis- 


was 


12, 
fied that 


the validity of the notification 
which was gone into was not quite appro- 
priate and we do not feel any hesitation in 


setting aside the judgment in that behalf 

13. The contention of the learned 
Advocate for the petitioner challenging the 
ya of the notification of April, 1950 
was also not tenable under Section 8 (2) of 
_ the paru eee Act. Section 8 (2) of 
-the Administration of Evacuee Property Act 


ads:— ' 

“8. (2) Where immediately before the 
commencement of this Act any property 
in a State had vested as evacuee property 
in any person exercising the powers of'a 
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Custodian under any law repealed hereby, 
the property shall, on the commencement 
of this Act, be deemed to be evacuee pro- 
perty declared as such within the meaning 
of this Act, and shall be deemed to have 
vested in the Custodin appointed or deem- 
ed to have been appointed for the State 
under this Act, and shall continue to so 


vest. 

Sub-section- (2-A) also is relevant and it 
reads: . 
“Without prejudice to the generality of 
the provisions in sub-section (2), all property 
which under any law repealed hereby pur- 
ports to have vested as evacuee property 
in any person exercising powers of Custodian 
in any State shall notwithstanding any defect 
in or the invalidity of, such law or any 
judgment or order of any Court, be deemed 
for all purposes to have validly vested in 
that person as if the provisions of such law 
had been enacted by Parliament and such 
property shall on the commencement of the 
Act, be deemed to have been evacuee pro- 
neu e as such within the meaning 
of this Act and accordingly, any order made 
or any other action taken by the Custodian 
or any other authority in relation to such 
property shall be ` deemed to have been 
validly and lawfully made or taken.” 

14. . In the face of these provisions, 
it is patent that the Civil Court cannot 
question the validity of notification issued 
by a Custodian under Section 5 of the 
above said Pon mon: That Regulation has 
been repealed another Act and that Act 
was subsequently repealed by the present 
Act. The effect of the above said provi- 
sion is that the notification would be deem- 
ed to have been issued under the present 
Act, the validity of which cannot be chal- 
Ened We are fortified in our view by 
a decision of the Supreme Court in Azimu- 
nissa v. . Custodian, Evacuee Properties, 
AIR 1961 SC 365. On this ground also the 
judgment of the learned Single Judge can- 
not stand. 


15. The real question in the case 
was whether the order directing the evic- 
tion of the petitioner because of the decla- 
ration of the property as evacuee property 
and passed in pursuance of its allotment 
to the respondent 5 can be allowed to be 
given effect to. The petitioner has made 
averments in the petition that he is the 
protected tenant and therefore enjoys 60% 
of the rights under Section 40 (4) of the 
Tenancy Act in these lands. The respon- 
dents, although admitted the possession of 
the petitioner, have not expressly admitted 
the tenancy or the subsequent protected 
tenancy claimed by the petitioner. The 
question, therefore, was whether the peti- 
tioner has got protected tenancy rights in 
the lands. 

16. It must be remembered that 
although on the date when the notification ` 
under Section 5 of the Regulation was 
issued, the Hyderabad Tenancy Act was 
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not in force as it came into force only in 


June, 1950; the Hyderabad Asami Shikmi 
Act was in force. Under the provisions’ of 


_the Asami Shikmi Act the tenants are con- 


ferred with certain rights, very much simi- 
lar to those recognised by the subsequent 
Tenancy Act of 1950. Merely because the 
Tenancy Act was not in force on the date 
when the notification was issued, it cannot 
be contended that the petitioner had not 
acquired any rights under Asami Shi 

Act. Althkongh reference was made in the 
petition to the protected tenancy certifi- 
cate granted in 1951, the tenancy certifi- 
cate was not filed before the learned Single 
Judge. Even if it had been filed i 
Court could not have made any inquiry in 
regard to the tenants’ right, title or interest 
in the property. The fact, however, re- 
mains that the petitioner is claiming 60% 
of the right in the property declared as 
evacuee property. If that contention is 
correct then 40% of the interest in the 
property might belong to the owner and 
it is to that extent that the property would 
vest in the Custodian on the ground that 
the owner has migrated to Pakistan. It is 
therefore necessary for the Custodian to 
decide as to what extent these lands have 
been vested in the Custodian and while 
deciding that the claim set up by the peti- 
tioner would have to be gone into. it 
is found that the petitioner had protected 
tenancy rights under the Asami Shikmi Act 
and further if it is found that under the 
provisions of the Tenancy Act a protected 
tenancy certificate has in fact been issued 


to the petitioner, then there may not be 
any difficulty in determining the rights of 
the tenant. The 


tng iry to the limited ex- 
tent permitted by T Act would 
have, of course, to be gone into by the 
Custodian. That has not been done. It 
may be that a declaration is made in re- 
gard to evacuee property. But the ques- 
tion as to what property belongs to the 
evacuee which is said to be vested in the 
Custodian has always to be determined. 
It is conceded before us by the learned 
Advocates for the respondents that such 
inquiry can be made by the Custodian and 
a proper decision given in that behalf. Till 
such decision is given it is not possible to 
allow the petitioner to be evicted from his 
land. It is not possible for this Court to 


make such inquiry in a proceeding under 
Art. 226 of the Constitution. The learned 
Advocates appearing for the respondents 


in our view, suggested rightly the course 
that the Custodian should take cognizance 
of the claim filed by the petitioner and if 
not filed he would file the same within 
one month from today. After making pro- 
per inquiry by providing the parties neces- 
sary opportunity in that behalf, the Custo- 
dian should decide as to what extent of 
the lands are vested in the Custodian and 
to what extent the protected tenant’s rights 
if any are not hit by the notification as 
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claimed by the petitioner and in the kan! 
of the result of such inquiry decide € 
questions of law relating thereto. Till ther 
it is obvious that the petitioner cannot be 
evicted. We would, therefore, allow the 
ape set aside the judgment of the learn 
1 Single Judge and allow the writ peti 
tion partly. We would issue a directior 
prohibiting the respondents from interfer 
ing with the possession of the petitione: 
ill his claim, if filed and if not, he shoul 
file it within one month from today, is di 
posed of in the light of what has beer 
stated above. In view of the circumstan 
ces of the case, we make no order as t 


costs 
Appeal allowed 
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(V 59 C 98) 
OBUL REDDI, J. 


Sanfeeva Reddi, Petitioner v. Johan 
putra Reddi, Respondent. 

Civil Revn. Petn. No. 824 of 1970 
D/- 30-8-1971, against order of Sub-J. 


Mahbubnagar, D/- 2-8-1970. 


Index Note:—- (A) Stamp Act (1899) 
S. 35 — Words “for any purpose” includ 
collateral urpose — Unregistered sal 
deed and adoption deed cannot be admit 
ted in evidence even for comparison o 
signatures without payment of stamp dut 
and penalty as required by proviso (a) t 
section. ` i (Para 10 

Brief Note:— (A) No part of a docu 
ment (be it a single sentence, a word or : 
signature) which is chargeable with dut 
can be received in evidence, even if tha 
document is sought to be admitted onl 
for a collateral purpose. (Para 10 


Index Note:— (B) Reaton Ac 
(1908), Ss, 17 and 49 — Documents fal 
ling under Section 17 (1) (b) whether ad 


missible for proof of collateral ose. : 
ara 
Brief Note:— (B) There is no prohi 


bition under Section 49 to receive such 
document which requires registration to b 
used for'a collat urpose. Howeve 
under Section 35 of the Stamp Act ther 
is an absolute prohibition unless the re 
quirements of the proviso to that sectio: 
are fulfilled. (Para §& 
Cases Referred : Groce Para 
(1970) 2 Andh WR 181 = (1971) 

1 Andh LT 24, B. Rangaiah v: B. 


Rangaswamy 
AIR 1 PC 51 = 78 Ind App 28, 
Ram Rattan v, Parma Nand 


. AIR 1987 All 101 = 1936 All L 


1891, Mt. Bibbo v. Rai Sahel 
_ Gokaran Singh ; 
AIR 1937 Hany 408 = 1937 Ran 

LR 127, J. N. Ezekiel v. E. Morde- 

cai 
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874 A.P.  [Prs.- 1-8] 


(1907). 17 Mad. LJ 808 = ILR 30 
_ Mad 886, Thaji Beebi v. Thiru- 
malaiappa 8 
K. Mahipathi Rao, for Petitioner; M. 
'§. R. Subrahmanyam as Amicus Curiae, 
for Respondent. ` 
ORDER :— This revision is directed 
against the order of the Subordinate Judge, 
Mahbubnagar admitting two documents, 
an unregisteréd sale deed and an unregis- 
tered adopted deed subject to the payment 
of stamp duty and penalty as required 
under proviso (a) to Section 85 of the 
Indian Stamp. Act. : 


2. The facts. as appear from the 
order of the Subordinate Judge are these: 
The 2nd defendant in the suit (petitioner 
herein) wanted to press into service two 
documents, an unregistered sale deed and 
an unregistered adoption deed to prove 
the signature of the plaintif appearing 
either. as a scribé or an executant as the 
case may be of the said sale deed or adop- 
tion deed. That was opposed by the plain- 
tiff on the ground that the two documents 
are documents chargeable with duty and 
inasmuch as they aré unstamped, they can- 
not: be admitted. in evidence for any pur- 
pose under ,Section 35 of the Act. The 
case of the petitioner (2nd defendant) was 
that he is not seeking to.use the documents 
for ‘the purpose for which they were exe- 
cuted,. but for an .altogether different pur- 
pose to prove the ‘ane are of the plaintiff 
appearing in the will as an- attestor and, 
therefore, the provisions of Section 35 are 
not attracted. ` ; 


we, Ss .The learned Subordinate Judge 
held that i 
cannot be -admitted in evidence -for 
purpose even if it be for 
relying upon the si 


any 
the purpose of 
atures found in those 
two documents: and directed payment of 
Stamp’ duty -and Ares as levied. by him 
on. or: before’‘18th: March;* 1970- if. they 
shouldbe: received ‘in’ evidence. > 7%. 
EA, Mr. Mahipathi Rao appearing 
for the petitioner relying upon a decision 
of the Rangoon ee aut in J. N. Eze 
kiel v. Mordecai, ~ 1937 . Rang 408 
very strongly contended ` that the docu- 
ments are not sought to be- used as evi- 
dence and that only the signaturés appear- 
ing in the documents are being relied upon 
for-a collateral matter and therefore the 
signatures: could be received. in evidence 
for purposes of compatison of those signa- 
tures with the disputed signature of -the 
plaintiff in the, will. as 
y 5. Mr. M. S. R. . Subrahmanyam, 
appearing as amicus curiae submitted that 


an unstamped document cannot be receiv- ° 


in evidence for any purpose whatsoever, 
not even for.the purpose of comparing the 
signature in that document with the signa- 
ture in'dispute in another document. 
.. 6... ....The_question. therefore. .is—whe- 
ther Section 85 bars ‘the admission in evi- 
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- any 


the two documents in question - 
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dence of even signatures found in unstam 
ed instruments. We may now notice the 
relevant provision, Section 35, in so far as 
it is material for our purpose; 

“No instrument chargeable with duty 
shall be admitted-in evidence for-any pur- 
pose by any person having by law or-con- 
sent of parties authority to receive evi- 
dence, or shall be acted upon, registered 
or authenticated by any such person or by 

ublic officer, unless -such instrument 
is duly stamped: z 


Provided that— ' 

(a) any sich instrument not being an 
instrument chargeable with a duty not ex- 
ceeding ten naye, paise only, or a bil of 
exchange or promissory note, shall, subject. 
to all just exceptions, be admitted in evi- 
dence on payment of the duty: with which: - 
the same’ is chargeable,- or, in the. case of. 
an instrument insufficiently stamped, of, 
the amount required to make up such duty, 
together with a penalty of five rupees, or, 
when ten times the amount’ of the proper 
duty or deficient portion thereof ex 
five rupees; of a sum ‘equal to ten 
such duty or portion.” 

7. ` The underlying, object of. this 
section is to ensure .that .an instrument 
Chargeable with- duty is-in -fact! stamped 
and. the only way of enforcing this provi- 
sion, thus savin ee of revenue to, the 
State is.to make such,an instrument not 
duly: stamped..as inadmissible in- evidence, 
so that the document may. be- rendered use- 
less. for. the purpose. for which it . was- exe- 
cuted ‘or for any other purpose. ` Proviso 
(a) to Section 35 enables documents of the 
kind ‘with which we are now concerned 
to be-received in evidence on payment of 
deficit duty’ and penalty. :It covers 
cases of instruments which required, to be 
stamped, -but not stamped at all or-.under- 
stamped,- subject 1o payment „of stamp duty 
and. penalty. as provided therein. . >. 
-> 8c . The“ Rangeon - ease, -AIR 1987 
Rang 408:-is no longer good law after the 
decision ‘of the Privy... Council in’ Ram - 
Rattan v. Parma Nand, AIR 1946 PC 51. 
Long before the decision of the Privy’ 
Council, the Madras High Court in- Thaji 
Beebi. v. Tirumalaiappa, (1907). 17 Mad L 
808 considered the scope of Section. 35 and 
held. that'an instrument which should have’ 
been stamped according to law but is un- 
stamped, is -not, admissible in evidence ‘for 
any .purpose whatsoever.: The -wo ‘for 
any` se’ were construed: by. the Alaha- 
bad High Coat in Mt. Biboo v. Rai- Saheb 
Gokaran Singh, AIR 1937 All 101 as un- 
doubtedly implying -“for edich and every- 
purpose whatsoever, . without any excep- 
tion” and it matters little whether the pur- 
pose is the main p se or is a collateral 
one. `The decision of the -Privy . Council 
in AIR 1946 PC 5L sets at rest the con- 
flicting “views expressed. by the High 
Courts. ` As -pointed out by Sir John Beau- 
mont, : the “words “for any purpose should 
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be given their natural meaning and effect 
and would include a collateral purpose. 


9 While considering the scope of 


Section 85 of the Indian Stamp Act we 
cannot bring in the effect of non-registra- 
tion of a document under Section 49 of 


Section 17 of 


the Indian Registration Act. 
deals with 


the Indian Registration Act 
documents, the registration of which is 
compulsory and Section 49 is concerned 
only with the effect of such non-registra- 
tion of the documents which require to be 
registered by Section 17 or by any provi- 
sion of the Transfer of Property Act. The 
effect of non-registration is that such a 
document shall not affect any immoveable 
property covered by it or confer any power 
to adopt and it cannot be received as evi- 
dence of any transaction affecting such 
property or conferring such power. But 
there is no prohibition under Section 49 
to receive such a document which requires 
registration to be used for a collateral pur- 
pose ie, for an entirely different and inde- 
endent matter. There is a total and abso- 
ute bar as to the admission of an unstamp- 
ed instrument whatever be the nature of 
the purpose or however foreign or inde- 
pendent the purpose may be for which it 
is sought to be used, unless there is com- 
pliance with the requirements of the pro- 
visos to Section 35. In other words if an 
unstamped instrument is admitted for a 
collateral purposes, it would amount to re- 
ceiving such a document in evidence for 
a purpose which Section 85 prohibits. 
There is nothing in the case of B. Rangaiah 
v. B. Rangaswamy, (1970) 2 Andh WR 
181 which supports the contention of the 
petitioner. That was a case as pointed out 
by  Kuppuswami, I where there were two 
instruments though contained in one docu- 
ment one a settlement in favour of the 
4th defendant therein and the other a 
will. It was therefore held that part of 
the instrument which constitutes a will did 
not require any stamp and will be admissi- 
ble in evidence for proving the bequest 
contained therein. It was for that reason 
that the learned Judge said that Sec. 85 
of the Stamp Act has no application to a 
case where one of the separate instruments 
relating to one such matters would not at 
all be chargeable under the Act as in the 
case before him, 


10. Mr. Mahipathi Rao however 
sought to contend that since what is 
sought to be proved are only the signa- 
tures appearing in the two documents and 
as Section 85 deals only with the instru- 
ments chargeable with duty and has no- 
thing to do with the signatures of the 
scribe or an attestor appearing in the docu- 
ments, there is no reason why the signa- 
tures alone, independent of the document 
should not be received in evidence. The 
fallacy of the argument however, ingeni- 
ous it may be, lies in this: It is not a case 
where signatures are found in a document 


Md. A. Razak v- 
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not chargeable with duty so as to contend 
that Section 35 is not applicable. The 
two documents, which are sought to be 
used for the purpose of comparison of 
signatures, are documents which are not 
only chargeable with duty and require to 
be registered, but also require by law to 
be attested in proof of execution. No part 
of a document be it a single sentence, a 
word or a signature, which is chargeable 
with duty, can be received in evidence 
and to do so is to do violence to Section 
85. I can understand as in the case be- 
fore Kuppuswami, J. Where two instru- 
ments a will and a settlement, are embodi- 
ed in one and the same document for the 
purpose of separating that portion or part 
of the. document which is not chargeable 
with duty from the other portion. There 
are no .such two instruments here drawn 
up in one document to say that one of 
them is not chargeable with duty. There 
is only one instrument here whether it is 
sale deed or adoption deed and a break up 
of that document into several parts for the 
purpose of using any part or bit of it in 
evidence even if that part relates to signa- 
tures, for a collateral purpose, however 
Povp and independent the purpose may 
be, tor which it is sought to be used is not! 
permissible. Thus whatever is contained: 
in a document chargeable with duty can- 
not be received in evidence under Section 
35 for any purpose whatsoever, unless 
such an instrument is duly stamped or 
there is compliance with the requirements 
of the provisos to Section 35. 

lL. I therefore fnd no merits in 
the revision petition and is accordingly 
dismissed but in the circumstances without 
costs. 


12. I must express my thanks to 
Mr. M. S. R. Subrahmanyam, amicus 
curiae, for the assistance rendered to the 
Court. 

13. A month’s time is granted to 
the petitioner from the date of receipt of 
this order by the lower Court for payment 
of stamp duty and penalty. 

Revision dismissed. 


Saleemunnisa 





AIR 1972 ANDHRA PRADESH 375 
(V 59 C 99) 
MADHAVA REDDY, J. 

Md. Abdul Razack and another, 
tioners v. Saleemunnisa Sahaba, 
dent. 

Civil Revn. Petn, No. 1740 of 1970 
and Civil Misc. Petn. 2683 of 1971, D/- 
8-8-1971, against order of Prl. Sub-f., 
Kakinada, D/- 23-9-1970. 

Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (15 of 1960), 
S. 10 — Application for eviction by one 
co-owner receiving rent — If maintainable 


EP/EP/C714/72/JHS ° 


Peti- 
Respon- 





876 A.P. [Prs. 1-4] Md. A. Rajak v. 
without joining other co-owners. 1987-2 
Andh WR 200, Distinguished. (Para 4) 


.What all is required to entitle a per- 
son to file a petition for eviction under the 
Act is that he should be receiving or must 
be entitled to receive the rent. of a build- 
ing. When the tenant was a the rent- 
payable for the whole of the building only 
to one co-owner and that co-owner was 
receiving the same he would be a “land- 
lord” within the meaning of Cl. (6) of S. 2 
of the Act and that clothes him with the 
right to file a petition for eviction under 
the Act without joining any other person 
who may be a co-owner of the building. 
The fact that he is only one of the co- 
owners of the building and that there is 
another co-owner who has not joined him 
in filing the petition does not take away 
his right to file a petition for eviction under 
the Act. (Para 4) 
Cases Referred: Chronological Paras 
(1967) 2 Andh WR 200, Damodharam 

_Chetti v. Rukmani Amma 

' M. Jagannadha Rao, for Petitioners, in 
‘both the Petitions; G. Radhakrishna Rao, 
for Respondent in both the Petitions. 


- ORDER:— A petition for eviction 
was filed by the respondent herein on the 
allegation that the revision petitioner, who 
is admittedly a tenant, had’ committed wil- 
ful default in payment of rents. The ten- 
ant pleaded that the respondent was not 
the sole landlord but that he had onl 
1/8th share and that his wife had 1/8th 
share in the premises and therefore he 
was not entitled to file a petition for evic- 
tion without joining the other co-owners. 
That contention was repelled by both the 
Courts and eviction was ordered. 


2. In this revision petition, Mr. 
Trivikrama Rao, learned counsel for the 
tenant having regard to a decision of this 
Court in Damodaram Chetti v, Rukmani 
Amma, 1967-2 Andh WR 200 contends 
that without joining the other co-owners, 
one of the co-owners is not entitled to 
maintain a petition for eviction of a tenant. 
In particular he relies upon the following 
observations of the Bench: 

“We have no hesitation in holding that 
one of the joint owners or co-owners can 
ask for eviction of a tenant who has been 
let in by both the owners notwithstanding 
that the other co-owner or co-owners are 
not willing to join the plaintiff or the peti- 
tioner in seeking for eviction and on the 
other hand, do not want a tenant to be 
evicted, provided suc co-owner or Co- 
owners are made parties to the suit.or peti- 
tion.” 

3. Reliance is placed on the pro- 
viso added to the „principle laid down in 
that decision viz., “that the co-owners are 
made’ parties to such a petition.” It may 
be stated at the outset that in that decision 
the main question that was posed for their 
Lordships’ consideration was whether one 
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of the co-owners could file a petition when 
the other co-owner opposed the. petition 
for eviction. The question was not -whe- 
ther one of the co-owners alone could file 
a petition without joining the other’ cò- 
owners, for in that case 
was impleaded as party-respondent to the 
petition; in the result all the co-owners 
were on record. So the question whether 
a petition be only one of the several co- 
owners is maintainable was not at all in 
issue. An objection to the maintainability 
of the petition was raised on the ground 
that a single co-owner cannot maintain a 


petition without the concurrence of the 
other co-owners. That contention was 
negatived. It is also significant to note 
that in that case, the co-owner that was 


made a party to the petition had opposed 
the eviction, Notwithstanding that fact 
the petition was held maintainable, Fur- 
ther, that was not a case in which- one of 
the co-owners was receivin or was en- 
titled to receive rent on be. of another 
person and himself and was a “landlord” 
within the meaning of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1960 (hereinafter referred to as 
“the Act”). Therefore that decision cannot 
in any way affect the view I am‘ taking in 
this case. l 


4, The respondents claim that he 
alone was enfitled to receive the entire rent 
is not challenged. Even according to the 
tenant, he was paying the entire rent only 
to the present respondent; but he wants 
the Court to believe that the whole of the 
rent for the entire premises was being paid 
to the respondent ih Me o affection ae 
regard e was having for the respondent 
who is no other than his mother-in-law 
and not on account of any agreement be- 
tween them. The claim that he was pay- 
ing that rent out of affection and regard 
cannot be accepted for rent would be pay- 
able under an agreement and not out of 
affection. What all is required to entitle 
a person to file a petition for eviction 
under the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, 
1960 is that he should be receiving or 
must be entitled to receive the rent of a 
building. On the petitioners own admis- 
sion he was paying the rent payable for 
the whole of the building only to the res- 
pondent and the respondent was receiving 
the same. è respondent would there- 
fore be a “landlord? within the meaning of 
Cl. (6) of Section 2 of the Act and that 
clothes him with the right to file a petition 
for eviction under the “Act”, without join- 
ing any other person who may be a co- 
owner of the Building. The fact that he 
is only one of the co-owners of the build- 
ing and that there is another co-owner 
who has not joined him in filing the peti- 
tion does not take away his right to file 
a petition for eviction under the Act, espe- 
cially when there is nothing on record to 


e .other co-owner. - 
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show that the other co-owner is opposed 
to the filing of such a petition. 

-5. In this view of the matter 
when both the Courts below have concur- 
. rently held that the tenant has committed 
wilful default in payment of rent, which 
- finding does not call for any interference, 
this revision petition must fail. It is ac- 
cordingly dismissed with costs. Time for 


putin the landlord in possession is sixty 
ays from today. 
C.M.P. No. 2628 of 1971: 

8. This is a petition to receive and 


admit the document as additional evidence 
having round to the fact that this question 
was raised even in the lower Court. >Re- 
ception of this additional evidence is op- 
posed but having regard to the view I 
ave taken on the main question arising in 
the revision petition which is in favour of 
the respondent, I do not deem it necessary 
to allow any further time to file a counter- 
affidavit. The petition is allowed accord- 


ingly. 
Order accordingly. 


AIR. 1972 ANDHRA PRADESH 377 
(V 59 C 100) 


MADHAVA REDDY, J. 


Chintagunti Jagannadham, Appellant v. 
Chintagunti Savithramma, Respondent. 

Second ` Appeal No. 147 of 1970, D/- 
8-7-1971 against decree of Addl. Dist. J., 


Visakapatnam in Appeal Suit No. 58 of 
1968. 


(A) Hindu Marriage Act (25 of 1955), 
Section 5 — Marriage between members of 
“Perika” and “yatha” communities is valid 
and when the parties have been living toge- 
ther as husband and wife for a very long 
time the mere fact that they belong to dif- 
ferent communities is not sufficient to hold 
that there was no marriage at all. (Para 2) 


(B) Civil P, C. (1908), Section 100 — 
The question whether there was ill-treat- 
ment, cruelty and abandonment by the hus- 
band justifying award of maintenance to the 
wife is one of fact and unless the finding of 
the Lower Court in that behalf is perverse 
the High Court will not interfere in second 
appeal. (X-Ref: — Hindu Marriage Act 
(25 of 1955), Section 25). (Para 2) 

(C) Hindu Marriage Act (25 of 1955) 
. Section 13 —- Whether beating by husb 
created oprao in wifes mind that it 
would be harmful to live with her husband 
depends on facts of each case — Il-treat- 
ment or cruelty does not lie merely in beat- 
ing. 

The question whether the beating by 
the husband created a reasonable apprehen- 
sion in the wife’s mind that it would be 
harmful to her to live with her husband de- 
pends on the facts of each case and to 
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create such apprehension it is not necessary 
to prove that the husband had beaten her 
more than once and the ill-treatment or 
cruelty does not lie merely in beating her. 


ara 2) 

(D) Hindu Marriage Act (25 of 1955), 
Section 25 — Wife’s maintenance claim not 
based on ground of unfounded allegation of 
unchastity by husband — Husband making 
such allegation in written statement — Wife 
is entitled to claim future maintenance. 

In a suit by the wife for maintenance, 
an unfounded allegation of unchastity by the 
husband in his written statement against the 
wife would justify a claim by the wife for 
separate residence and future maintenance 
even though the wife had not claimed sepa- 
rate residence and maintenance on the 
ground of unfounded allegation of unchas- 
tity made against her ye husband. 
A. A. O. 314 of 1969 D/- 14-12-1970 (Andh 
Pra), Rel. on; AIR 1966 Andh Pra 289, 
Expl. (Para 8) 
Cases Referred: Chronological Paras 
(1970) A. A. O. No. 814 of 1969, D/- 

14-12-1970 (Andh Pra) 8, 4 
AIR 1966 Andh Pra 289 = (1966) 1 

Andh WR 846, P. Venkataramayya 

v. P. Mahalakshmamma 


Y. G. Krishnamurthy, for Appellant; 
M. S. R. Subrahmanyam, for Respondent. 


JUDGMENT:— This Second Appeal 
is filed by the husband against confirmin 
udgment and decree of the Additiona’ 

istrict Judge, Visakhapatnam in A, S. No. 
53 of 1968, decreeing the suit filed by - his 
wife for past and future maintenance, and 
awarding a sum of Rs. 40/- per month and 
creating a charge for the said sum on the 
laint schedule property. The wife’s claim 
far maintenance is based on the allegations 
of ill-treatment, cruelty and abandonment. 
It was also alleged that the defendant was 
living with another woman. She had also 
claimed the return of the jewels said to have 
been taken by the husband. The defen- 
dant’s plea was that they both belonged to 
different castes, the wife belonged to the 
‘Yatha’ caste while the husband belonged 
to Perik? community, and that he never 
married the plaintiff. It was alleged that 
the plaintiff developed illicit intimacy with 
the defendant in or about 1948 and that 
the defendant kept her as his concubine. 
He also denied having ever ill-treated her 
and as having beaten or driven her out of 
the house. He underwent an operation for 
hernia and thereafter, the prr began 
to lead freely a life of a debauchee. She 
left the efendant’s house on 1-5-1965 
taking with her a sum of Rs. 480/- and 
jewels given to her by the defendant. After 
lease the house of her own accord, the 
plaintiff continued to lead an unchaste life. 
For all these reasons, he refused to main- 
tain her. He also disputed the quantum 
of maintenance payable to her as exces- 
sive. He prayed for the dismissal of the 
suit. Both the Courts below have held the 
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marriage between the 
‘fendant proved. 

2. I do not see any reason to dis- 
agree with the concurrent findings of the 
Courts below. The contention of Mr. 
Y. G. Krishnamurthy, the -learned Counsel 
for the appellant, that there could not have 
been any marriage between members of 
Perik? and ‘Yatha’ communities, does not 
appeal.to mẹ.. There is no legal bar. to 
such a marriage. Admittedly, they have 
been living together as husband and. wife 
for a very long time, - The mere circum- 
stance: that they belong. to different commu- 
nities is not sufficient to hold that there 
was, no marriage at -This finding is, 
therefore, ‘confirmed. Even on the other 
question whether there . was. ill-treatment, 
cruelty and abandonment on. the part of the 
husband justifying - award of maintenance, 
the Lower Appellate Court on an apprecia- 

tion ofy.evidence;. has come to the conclu- 

sion against the defendant. It is vehement- 

ly contended .by the learned Counsel for 
Ə 


_C. Jagannadham 
plaintiff and the de- 


appellant that all that is established on: 


evidence is that the appellant had once beat- 
en the plaintiff and that by itself is not 
sufficient to hold that he was guilty of such 
cruelty as would create an apprehension in 
the, mind . of the plaintiff .,so as 
to'“‘eduse “a` reasonable apprehention in 
her that it would- be harmful or injurious to 
live with 
_ live -separately, and demand maintenance. 
That again is a question of fact. In order 
to’ ‘caiuse’. a -reasonable- apprehension ` in 
mind of: the wife that .it would be harmful 
òr: injurious. to. her to live with her. hus- 
band,. it is not necessary to .prove that the 
husband..has beaten her more than once. 
The, ill-treatment or -treating thé -wife with 
cruelty, ‘does not lie merely in beating her. 
A .long' course’ of ill-treatment would ulti- 
mately result in beating. The wife may put 
up eéven with the beating but in Gedata 
circumstances, after ‘a long course of ill- 
treatment, “if the wife is beaten, that may 
create a reasonable apprehension in certain 
circumstances that it would be harmful or 
injurious. for her. to live -with her husband. 
That; will depend on the facts and circum- 
stances of each case. No circumstances 
have been pointed out.to me by the learn- 
ed Counsel for the ‘appellant to hold’ that 
_|the ‘finding of the Lower Appellate’ Court, 
in this behalf, is perverse as to warrant inter- 
ference in second appeal. s B: 
-© §. Tt is also significant to note that 
in thè written statement, the defendant made 
an` allegation- of unchastity. . In- fact, he al- 
leged that-his wife was freely leading a life 
aa debauchee. He also adduced evidence 
of-D. Ws. 5-and 6-to substantiate his al- 
legation. ,, But -the learned Additional. Dist- 
rict Judge, -after ‘consideration of the evi- 
dence .on. record, came to the conclusion 
that the allegation: of unchastity is-unfound- 
ed. Tt has. been held by a Bench of this 
Court, to. which I’ was also a party, in 
A! A‘-O.-No. 814. of 1969 judgment, D/- 


‘her husband and entitle her to- 


.v. C. Savithramma (M..Reddy J.) A.T. R. 


14-12-1970, -(Andh Pra) that a petition 
under Section 28. of the Hindu Marriage Act 
for restitution of conjugal rights, making -an 
unfounded allegation maliciously amounts- to 
cruelty. It was further held: eet 

“Nothing can be more. harmful ‘to a 
wife having any self-respect or decency -to ° 
live with a husband who maliciously’ and 
falsely -imputes unchastity -or theft to- her. ~*~ 
The i does not expect the wife to wait 
till such time as the mental agony results in 
bodily or mental injury which can be prov- ` 
ed as a fact.” . 


Of ‘course, the plaintiff herself did not base 
her-¢claim for” maintenance on the ground 
that the husband had treated her with cruel- 
ty by making an unfounded allegation ‘of 
unchastity -as to cause a reasonable appré- 
hension in her mind, that it -would be harm- 
ful and injurious to live with her husband. 
But-the Court is- surely” entitled to take into 
consideration’ the subsequent, events in 
moulding’ the relief. The allegation of un- 
chastity was made even at the reply notice, 
Ex. A-3 dated’ 19-5-1965, though it was not 
made as blatantly therein, it was made in 
quite certain terms in the written statement 
of the defendant appellant and was sought 
to be established by the evidence of D. Ws. 
5 and 6. In this attempt, of course, he has 
failed. But the fact remains that he made 
an unfounded allegation of unchastity -against 
his wife which justifies a claim by. the. wife 
for, separate. residence and maintenance. 


© ds" Mr. Y. G. Krishnamurthy,’ learn- 
ed Counsel for the appellant, however, con- 
tended on the basis of a Judgment of my 
learned Brother Gopal Rao Ekbote, J., in 
P. Venkatramayya’ v.` P. Mahalakshmiah, 
1966-1 Andh WR 846 =- {AIR 1966 Andh 
Pra 289) that the allegation in the--written 
statement cannot be made a ground for 
awarding maintenance when the ‘wife her- 
self had not made’ such an allegation in the 
plaint by claiming “maintenance.''. The Judg- 
ment-was. considered by Bench:in A.-A. O. 
814 of 1969 (Andh Pra) and it was observed 
by the- Bench:. : Site 


“We do not understand the- learned 
Judge as laying down ‘that even if the wife 
established that the husband made false ac- 
cusations' of unchastity’ against’ her; she 
should: further prove that such allegation’ 
resulted in bodily .or mental injury.” : 
Further, there -is nothing in the Judgment 
which lays down that the-Court is not com: 
petent to take- the -subsequent events into 
consideration in awarding ‘rélief to- thé’ par- 
ties.: ` Though the -plaintif herself had ‘not 
stated.in the plaint that she was entitled for 
separate residence and maintenance on the 
ground of unfounded allegation of unchas- 
tity made against her by her husband, that 
matter was. put in issue by the husband 
himself. The husband also attempted. to 
prove that allegation. The: learned. District 
Judge has given a clear finding in paragraph 
9 of the Judgment as follows:—-.. `.’ 
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“The result is there is no independent 
evidence to ae that plaintiff has been 
leading an adulterous life as alleged by de- 
fendant. The plaintiff offers to live with 
defendant. Defendant states in the reply 
notice the plaintiff is not a fit person to live 
with him. Defendant deliberately attribut- 
ed unchastity to plaintif and ther at- 
tempted to prove though not sueceeded that 
plaintiff is living in adultery with one Babulu 
and another and for the purpose she 
left defendant’s house.” he 
In view of the fact that the matter was put 
in issue and evidence has been let in and a 
finding adverse to the defendant has been 
given, this subsequent event can be certain- 
ly taken ‘into account for awarding future 
maintenance. That finding, of course, would 
not be sufficient to award maintenance for 
the period prior to the filing of the suit. So 
far as this case is concerned, in view of the 
fact that cruelty other than making an un- 
founded allegation of unchastity, has been 
held proved, and the finding of the Court 
below had been confirmed, the plaintiff 


would be entitled for both past and future. 


maintenance. 


5. It was finally argued that the 
amount of maintenance awarded is exces- 
sive. But it is clear from the evidence, that 
the defendant has an income of Rs. 175/- 
by way of salary apart from other income. 
He has no children. He is directed to pay 
only Rs. 40/- per month which is barely 
sufficient for the maintenance of a single 
person in these days of high prices. There 
is no cross-appeal by the plaintiff. In the 
circumstances, the maintenance awarded 
cannot be said to be excessive. For all the 
above reasons, the Second Appeal fails and 
is accordingly dismissed with costs. 

Appeal dismissed. 
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M/s.- Anabeshahi Wine & Distilleries 
Private Ltd., Hyderabad, Petitioner v. The 
Govt. of Andhra Pradesh, Respondent. 

Writ Petition No. 4812 of 1971, D/- 
14-3-1972. 


Index Note: — (A) Andhra Pradesh 
Excise Act (1968), Sec. 28 (2) and Andhra 
Pradesh Distillery Rules (1970), Rule 15 — 
Levy of -establishment charges for- excise 
staff posted in a distillery — The levy is 
not “excise duty? or “fee” and is ultra vires. 


Brief Note:— (A) The demand of 
the establishment charges of the supervisory 
staf posted at a distilleries factory premises 
under Section 28 (2) or under Rule 15 can- 
not be justified as an “excise duty” within 
the meaning of Entry 51 of List H to the 
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VII Schedule to the Constitution on the 
alcoholic liquors for human consumption, 
produced in the factory premises. (Para 13) 
The levy is not a fee either on produc- 
tion, manufacture, possession, transport or 
on purchase and sale of alcoholic liquors 
within the meaning of Entry 8, read with 
Entry 66 for no services are rendered by 
the Department by posting the Excise Sta 
at the factory premises and the object of 
keeping them is only to safeguard the col- 
lection of proper excise duty, leviable on 
spirit or alcoholic liquor and not with a 
view to render any service or afford any 
facility' to the owner of the distillery but 
only in discharge of statutory duty. 
(Paras 17, 33, 34 & 38} 
Further there is no material placed by 
the Government, on the basis of which one 
could come to the conclusion that the ex- 
penditure incurred by the Government in 
rendering the alleged services, has any rela- 
tion to the fee sought to be charged and 
hence no quid pro quo is established. 
(Para 42) 
` The levy cannot also be justified by 
reference to Entry 7, of the List III to the 
VII Schedule read with Entry 47. ` 


(Para 18) 

The levy is therefore, ultra vires. 
(Para 47) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1182 = 37 Cut LT 
539, Indian Mica and Micanite In- 
dustries Ltd. v. State of Bihar 

AIR 1965 SC 1107 = P 2 SCR 
A477, Corporation of Calcutta v. 
Liberty Cinema 24 

AIR 1963 SC 966 = (1963) Supp 2 
SCR 302, S, T. Swamiar v. Com- 
missioner, H. R. and C. R. 22 

AIR 1961 SC 459 = (1961) 2 SCR 
537, Hingir Rampur Coal Co. Ltd. 

v. State of Orissa 23 

AIR 1954 SC 282 = 1954 SCR 1005 
Commissioner, Hindu Religious En- 

_dowments v. Lakshmindra Thirtha 
Swamiar, of Sirur Math -21 


- K. Srinivasamurthy, for Petitioner; 3rd 
Govt. Pleader, on behalf of Respondent. 


SRIRAMULU, J.:— After obtaining a 
Distillery Licence under the Andhra Pra- 
desh Distillery Rules, 1970 (hereinafter call- 
ed “the Rules”), made by the Government 
of Andhra Pradesh in exercise of the powers 
conferred on it-by Section 72 of the Andhra 
Pradesh Excise Act, 1968 (hereinafter call- 
ed “the Act”), the ‘petitioner, Anabeshahi 
Wine & Distilleries Private Ltd., Hydera- 
bad, has been carrving on the business of 
manufacture and sale of wine and other al- 
lied products in its factory, located at 
Hyderabad. In pursuance of Section 28 (2) 
of the Act, the Excise authorities posted one 
Inspector, one Sub-Inspector and four cons- 
tables at the petitioners Factory premises 
and required the petitioner to pay their en- 
tire salaries, allowances and pension contri- 
butions, The demand of salaries ete., of 
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the departmental. E is „without juris- 
diction and ‘illegal. ` Representations made 
by it- to the Excise authorities ‘against the 
said demand had no effect on them, but re- 
sulted in threats of ° cancellation of Ps 
licence. The petitioner, therefore, filed this 

writ petition under ‘Article 226 of the Con- 
stitution of India; for the issue of a‘ writ 


of in aiao restraining the Excise Depart-. 


ment?from demanding or collecting the sala- 
ries etc., of the departmental employees post- 
ed at its factory. 


2. The legality of the demand ig 
mainly ngen. by the petitioner on two 
grounds. They (1) By virtue of Entry 
51, in List TD oe The 7th Schedule to the 
Constitution of ’ -India, no duty other than 
excise duty could be. ~ levied .or collected 
under the Andhra’ Pradesh Excise Act; and 
(2) the demand of the ‘establishment * char- 
es of the supervisory. staff is neither an 
excise duty” within the meaning of the 
Act, nor a “fee. 

3. -. The Government,:in its coun- 
‘ter, opposed the writ petition, Accordin ng 
to the Government, the staff is not poste 
only to ensure proper collection of excise 
duty, but for the convenience of the licen- 
see to whom certain facilities are granted. 
Neither Section 28 (2) of the Act, nor 
Rule 15 of the Rules is ultra vires of Entry 
51 in List II of the 7th Schedule. After 
having agreed to iY, the petitioner can- 
not repudiate its liabi ity. For the services 
rende to the petitioner, the Government 


levying establishment charges of the ` 


supervisory staff. Apart from Entries 8 
and 66 of List I of the 7th Schedule, 
Entry 7 in. List IN of the 7th Schedule 
also gives power to the State Legislature. to 
demand and collect- the establishment char- 
ges from the ‘petitioner. 
4, The two principal contentions 
that are raised in this writ Penton, are: (1) 
the establishment charges of. the ‘supervisory 
staff are not “excise uty and hence the 
power to ley such charges is; ontside the 
ambit of Entry 51 in ist I of the 7th 
Schedule; and (2) no services are rendered 
to the licensee y the supervisory staff post- 
ed at its factory premises, so as to justify 
the Government to collect the establish- 
ment charges from the petitioner as a “fee”. 


5. All public charges, by whatever 
name they be called, viz., ‘tax, duty, cess, 
or fee, amount fo deprivation of property 
of a person. Under panel 265 «of the Con- 
stitution, no tax shall be levied or collected 
except by authority of law. -> 


6. No doubt, the _ establishment 
charges of the supervisory staff-are demand- 
-ed from the petitioner under Section 28 (2) 
of the Act and Rule 15 of the Rules made 
in pursuance of the »power granted to the 
State Government by Section 72 of the 
Act. But, the petitioner contends that Sec- 
tion 28 (2) of the Act is ultra vires of the 
powers of the State Legislature‘ conferred 
on. it by Entry 51 in List II of the 7st Sche- 
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dule. If Section 28 (2) of ‘the ‘Act is ultra. 
vires of the powers of the State Legislature, 
then ‘automatically, - Rule 15° under which 
the establishment charges could’. be -levied 
on the- petitioner would also be ultra vires 
of oe powers of the State Legislature. 

Entry 51 in List II of. the’ -Tth 
Schedue, reads as follows:— 

“51: Duties of excise on the following 
goods. manufactured or produced in the 
State. and countervailing duties at the same 
or’ lower rates on similar goods manufactur- 
ed or produced elsewhere. in ' India:— 

- (a) alcoholic liquors for human con- 
sumption; n 

(b) Opium, Indian hemp -and other 
narcõtic and narcotics; but not in- 
cluding . medicinal . and toilet preparations 
containing alcohol or any substance includ- 
ed “in sub-paragraph (b) of -this. entry.” 


8. By virtue of the above Enty, 
the State e r can make a. law levy- 
ing excise duty on alcoholic liquors produc- 
Pa or manufactured in the State for human 
consumption. 


9. The preamble to the Andhra 
Pradesh Excise Act (XVII) -of 1968, reveals 
that the Act has been made for. achievin 
two objects: (i) to consolidate and amen 
the law relating to:— 


fa) Production, 


) Manufacture, 
(c) Possession, 
a ( Transport, and 
(e) Purchase ane sale of intoxicating 
liquors and drugs; 
and (ii) to levy duties of excise and coun- 
tervailing duties on alcoholic liquors, opium, 
Indian Ta and other narcotic drugs and 


narcotics and to provide for matters con- 
nected therewith. 


10. Section 2 (1) of the 
Pradesh Pano. Acl says that the terms 
“excise duty” “counte: ag duty” oc- 
curring in the ae are the excise duty and 
countervailing duty mentioned in Entry 51 
in List H oe the 7th Schedule. 

11. From a reading of Entry 51 in 
List II of the 7th Schedule, in so far as it 
is relevant for our purpose, it is manifest 
that excise duty can be levied on alcoholic 
liquor for human consumption, which. is 
produced or manufactured in the State. 

12. Section 21 of the Andhra Pra- 
desh Excise Act authorises the levy of ex- 
cise duty on excisable articles manufactured 
or produced in the State, and countervailing 
duty on such articles produced or manufac- 
tured elsewhere in India but brought into 
the State. This is the charging section 
a as Andhra Pradesh Excise Act. 

We are aware that the alloca- 
tion ie the sec to the Lists is not by 
way of scientific or logical definition, but 
by way of a mere simple enumeration of 
broad categories and, therefore, a large and 
liberal interpretation should be given to 
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those Entries. It is difficult for us to ac- 
cept the contention of the learned Govern- 
ment Advocate that, even by putting a large 
and liberal interpretation on Entry 51 in 
List Il of the 7th Schedule, the establish- 
ment charges of the supervisory staff can 
be called or described as “excise duty” on 
the alcoholic liquors for human consump- 


tion produced or dependent upon thé quan- ` 


tity of the alcoholic liquors produced or 
manufactured by the petitioner in its fac- 
tory premises. We, therefore, hold that the 
establishment’ charges of the supervisory 
staff are not “excise duty” within the mean- 
ing of that“expression under the Andhra 
Pradesh Excise Act. 

14. Then the next question that has 
to be considered is, whether the establish- 
ment charges “of the supervisory staff can 
be levied or-collected -as a- “fee”. $ 


15. Under Entry 66 in List II of 
the 7th Schedule, a fee can only be levied 
in- respect of matters contained in List II. 
The Government seeks to justify the levy of 
establishment charges of the supervisory 
staff as a “fee”, in exercise of its powers 


derived by virtue of Entry 8 in List II of. 


the 7th Schedule. 


Entry 8 in List IL of the 7th 


16. 

Schedule reads as follows:— 

“B. Intoxicating liquors, that is to say, 
the production, manufacture, possession, 
transport, purchase and sale of intoxicating 
liquors.” 


17 En 8, when read with Entry. 


66 in List II of the 7th Schedule, authori- 
ses the State Legislature to make a law 
levying fees with respect to intoxicating 
liquors, that is to say, production manufac- 
ture, possession, transport, and purchase and 
sale of intoxicating liquors. The establish- 
ment charges of the supervisory staff can- 
not, by any stretch of imagination, be call- 
a “fee”, because it is not based either 
on production, manufacture, possession, 
transport, or on purchase and sale of liquors. 
Hence we hold that the establishment char- 
ges of the supervisory staff are not “fee” 
at can be levied under any of the provi- 
sions of the Act made by the State Govern- 
ment, by virtue of the powers conferred 
on it by Entry 8 in List II of the 7th Sche- 
ule. 


18, We shall next consider the 
question, whether the State Government 
can levy on the licensees the establishment 
charges of the supervisory staff under the 
power derived by it by virtue of Entry 7 
in List II of the 7th Schedule, read with 
Entry 47 of the said List. Since the Andhra 
Pradesh Excise Act has not been passed 
with the object of regulating contracts, it 
is difficult for us to accept the contention 
of the Government that it can levy the 
establishment charges of the supervisory 
staff under Section 28 (2) of the Act, by 
virtue of the powers derived by the State 
Legislature under Entry 7 in List ITI of the 
7th Schedule, read with Entry 47. 


Anabeshahi. Wine & Distilleries v. State (Sriramulu J.) ` [Prs. 18-24] A.P. 381 


19. Even assuming, ,without admit- 
ting, that the levy of establishment caters 
of the supervisory staff is a “fee” which the 
State Legislature can demand and collect, 
under Entry 8 read with Entry 66 in List 
II of the 7th Schedule, can it be said that 
the State Government has validly levied it 
on the petitioner? . 

20. This brings us to the question 
as to what precisely is the difference and 
distinction between a “tax” and a “fee”. 

2l. The difference between a “tax” 
and a “fee” is no more in doubt. In the 
well known Sirur Math Case, AIR 1954 SC 
282, Mukherjea, J., approved the definition 
of a “tax” given by Latham, C. J., which 
is as follows:— 

Taetapa ates A tax is a compulsory exac- 
tion of money by public authority for pub- 
lic purposes enforceable by law and is not 
payment for services rendered....” 

“A fee is generally defined to be a 
charge for a special service rendered to indi- 
viduals by some Government agency and is 
supposed to be based on the Expenses in- 
curred in rendering the services though in 
many cases the costs are arbitrarily assessed. 
Ordinarily, fees are uniform and no account 
is taken of the varying abilities of different 
recipients to pay. 
not a voluntary payment because on a care- 
ful examination it will be seen that there 
is an element of compulsion in all cases of 
fees. Since a fee is a sort of return for 
services rendered, it is essential that the pro- 
vision for the levy of a fee should be corre- 
lated to the expenses incurred in rendering 
the services....” 


22. In S. T. Swamiar v. Commis- 
sioner, H. R. & C, E. AIR 1963 SC 966 
(at p. 975), it has been held by the Sup- 
reme Court, that:— 

“l... A levy in the nature of a fee 
does not cease to be of that character mere- 
ly becausè there is an element of compul- 
sion or coerciyeness present in it, nor is ita 
postulate.-of a fee that it must have direct 
relation -to the actual services rendered by 
the authority to each individual who obtains 
the benefit of the service...... “ 


23. If the special service rendered 
is distinctly and primarily meant for the 
benefit of a specified class -or area, the fact 
that in benefiting the specified class or area, 
the State as a whole may. ultimately and in- 
directly be bÞenefited,. would not detract 
from the character of the levy as a fee. 
(Seet Hingir Rampur Coal Co., Ltd. v. 
A of Orissa, AIR 1961 SC 459 (at page 

24. In the Corporation of Calcutta 
v. Liberty Cinema, AIR 1965 SC 1107 (at 
p. 1115), Sarkar, J, who spoke for the 
majority, said: <« 

“ We have referred to these 
cases only for showing that to make a levy 
a fee the services rendered in 
respect of it must benefit, or confer advan- 
tage on, the person who pays the levy....° 


It is true that a fee~is_. 


a 
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25. The difference and distinction 
between a “tax” ‘and a “fee” has also been 
‘considered by the Supreme Court in The 
‘Indian Mica and Micanite Industries Ltd. 


“vy, The State of Bihar, AIR 1971 SC 1182.- 


various cases, Hegde, J., 


‘After discussin 
the Supreme: Court, observed 


speaking for 
that: : 
A RERS From the above discussion ít is 
clear that before any levy can be upheld 
as a fee, it must be shown that the levy 
has reasonable correlationship with the 
services rendered by the Government, In 
other words, the levy must-be proved to 
be a Quid Pro Quo for the services render- 
ed. But in these matters it will be impos- 
sible to have an exact correlationship.. The 
correlationship expected is-one of a general 
peace and not as of arithmetical exacti- 
tude... a...” T e 


_ 26. From the above discussion it 
emerges that, whereás a tax is a compulsory 
exaction of money by a ‘public authority 
for public purposes enforceable by law, a 
fee is a Quid Pro Quo for the services ren- 
dered either to the person concerned or to 
the specified class or area. . 

27. For justifying the demand of 
establishment charges of the supervisory 
“staff as a fee, it must be established that 
services are rendered by the supervisory 
staf posted by the Excise Department at 
‘the petitioners Factory premises, and that 
the expenses. incurred by the Excise Depart- 
ment ty rendering the services must have 


some relationship with the fee that is charg- 


ed. 


28. We shall now consider whether 
the so-called “services” rendered by the 
supervisory staff are really services rendered 
to the petitioner in particular, or to the licen- 
sees, in general, regarding the production 
or manufacture of alcoholic -liquors for 
human consumption, or whether the posting 
of the supervisory staff was only to ensure 
‘the collection of tax, which is a duty cast 
upon the Excisé officials. or staff. ices 


. _,29. , It is stated in the counter that, 
under Section 16 (8) of the Andhra Pradesh 
Excise Act, no person shall remove any 
-intoxicant without the sanction of the Gov- 
ernment, from any Distillery - established, 
continued or licensed under the Excise Act, 
unless the duty, if any imposed, has been 
‘paid under this Act. Under Section 76 (a) 
of the Andhra Pradesh - Distillery Rules, 
1970; no spirit or liquor manufactured or 
stored in a Distillery shall be removed un- 
less the excise duty specified in Rule 16 is 
paid before such removal. 


80: Since the excise duty is collect- 
ed by the Government on the quantity of 
alcoholic liquor produced in a factory, a 
duty is cast on the Excise officials to see 
„that no liquor is at any time taken out of 
the factory without payment of excise duty. 
, The presence of the Excise officials at the 
factory premises. will prevent the manu- 


facturers from removing alcoholic liquor 
from their factory premises without payment 
of Excise duty on it. The purpose for which 
the Excise Offcials are posted at.the peti- 
tioner’s factory premises can hardly be said 
to be with the object of affording any faci- 
lity to the petitioner; much less can it be 
said that their posting at the factory premi- 
ses is with the object of rendering any ser- 
vice to the petitioner. The- object of the 
Government in posting the Excise ‘staff ‘at 
the factory premises is only to ‘see that the 
Excise staff discharge their duties. as Gov- 
ernment officials to collect- proper excise 
duty on the entire quantity of liquor that 
is produced in the factory. oe“ 


i 31. The petitioner does not manu- 
facture spirit in its factory... -A quota of spi- 
rit.is allotted to thé petitioner, to draw its 
requirements of spirit from other distilleries. 
The petitioner is permitted -to transport spi- 
rit under Bond from other distilleries with- 
out payment of duty before its- removal 
from those distilleries. This is- contained 
in Section 16 (8) of the Act and Rule 76 (a) 
of the Andhra Pradesh Distillery Rules. 

- Spirit is used in the manufacture aE pealis 
liquors, on which duty is paid when releas- 
ed from the distilleries to other dealers. 
During the manufacture of liquor, by the 
use of spirit, certain  wastages occur on 
which no duty is collected. The Govern- 
ment says that the above facility would not 
-be extended to the petitioner if the Excise 
staff is not posted to exercise supervision 
over the spirit and the manufacture in the 
distillery. If the petitioner agrees to pay 
duty on the spirit before it is drawn at the 
distillery, the payment of cost of the esta- 
blishment by the Government will be con 
sidered. 


32. Rule 64 of the Andhra Pradesh 
Distillery Rules provides that blending or 
reduction of plain spirit may be permitted 
in the store-vats, provided the blending and 
reduction is done in thé presence of the Dis- 
tillery Officer and under his supervision. 

33. “ The Act authorises the levy of 
excise duty .on all excisable articles once 
only, and not at different times and on the 
different forms of the same excisable arti- 
cle. Spirit_is an excisable article on which 
excise duty is collected. The petitioner is 
allowed to lift spirit’ from the distilleries 
where it is manufactured, without payment 
of duty. The petitioner; however, pays the 
excise duty on such spirit when it is con- 
verted into potable liquor. So the Govern- 
ment collects duty on spirit either at the 
distillery where it is manufactured,:or at the 
distillery where, out of it, alcoholic liquor 
is manufactured. There is no loss of reve- 
nue to the Government on spirit, Some 
spirit is lost in the process of its ‘conversion 
into potable liquor. The Government is 
interested: in seeing that no false wastage is 
shown ‘or ee by the distillery where 
spirit is converted into alcoholic liquor. The 
Excise Officials posted: at-the factory premi- 
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ses keep a watch over the petitioner to see 
that no false wastages of spirit.are claimed 
or reported. The object of keeping the 
Excise officials at the keltoi premises is, 
therefore, to safeguard the collection of pro- 
per excise duty that is_ leviable either on. 
spirit or on its altered form which is alco- 
holic liquor. The object of keeping the 
Excise staff at the factory premises cannot, 
therefore, be said to be with a view to af- 
ford any facility to the petitioner; much less 
can it be said that they render any service 
to the- petitioner. 


34, If the petitioner is asked to 
pay excise duty on spirit before it is remov- 
ed from the distilleries where it.is manufac- 
tured,- then the power of the Government 
to levy excise duty on spirit is exhausted 
and, in such a ease, it may not be légal for 
the Government to levy excise duty on alco- 
holic liquor which is only an altered form 
of spirit. The presence of the Excise OM- 
cials at the factory premises is, therefore, 
in our view, to ensure proper collection of 
excise duty, and not with a view to afford 
any facility, or render any service to the 
petitioner. 


35. A more-or-less similar argument 
was advanced on behalf of the Government 
in the Indian Mica and Micanite Industries 
Ltd, v. The State of Bihar, AIR 1971 SC 
1182, In that case, the vires of Rule 111 
of the Rules framed under Section 90 of the 
Bihar and Orissa Excise Act (I) of 1915 
was in issue. The averments in the counter 
filed by the Government opposing the con- 
tention of the petitioner. in that case, 


ng eee To denature spirit and issue it 
to Licensee, proper supervision and control 
is needed vide Board’s Rules 63 to 68 at 
pages 177 to 181 of Excise Manual Volume 
II, There is every risk that any person may 
attempt to render denatured spirit fit for 
human consumption which is punishable 
under Section 49 of the Excise Act. 

“Besides the above rules of the Board 
certain instructions have been. issued ‘in 
paragraphs 187 to 196 of the Excise Manu- 
al, Volume IH (Pages 67-71) for the pro- 
cess of denaturing and issue of denatured 
spirit to the licensees. State Government 
have to employ supervisory staff.and chemi- 
cal examiner to carry out these obligations 
of supervision and control. 

“It may be added that Excise Depart- 
ment does not only supervise and control- 
these intoxicating liquors in the interest of 
public policy but renders services to the 
petitioner by getting alcohol manufactured 
at the distillery by supplying raw materials 
like molasses and coal to these distilleries at 
controlled cheap rates. This is the only 
reason of getting spirit distilled at a very 
cheap cost by the licensees including the 
petitioner. And hence levy of fee by the 
Excise authorities is not a duty or tax but 
it is clearly fee in return for services ren- 
dered as well as for proper supervision, con- 
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trol and regulation of an activity which the 
legislature desires to control.” 

86. Dealing with thé question whe- 
ther the amount sought to be collected by 
the Government was a “tax” or a “fee”, the 
learned Judge observed, that:— 


ced 


but only protects its own interest...... ; 

37. The next object, according to 
the Government, for which the Excise staff 
is posted at the factory premises, is that 
Rule 66 (4) of. the Distillery Rules provides 
that no bottle shall be filled with liquor ex- 
‘cept in the joint presence of the Distillery 
Officer and the representative of the licen- 
see, If permanent staff is not posted spe- 
cifically for the unit, the licensee may not 
be able to bottle the liquor at his conve- 
mence during any time, which may result 
in heavy loss of labour to the licensee and 
the petitioner has to wait till the officers 
who are incharge of several concerns find 
time and ‘inspect. 

38.. When the rules framed by the 
Government enjoin that the bottling of the 
liquor should be done in the presence of 
the Excise Officials, it is the duty of the 
Excise Officials to be present at the factory 
premises when the bottling of the liquor is 
done. The posting of the Excise Officials 
at the factory premises would; therefore, be 
in discharge oF the duty cast upon them 


- by the rules, and not with a view to afford 


any facility or to render any service to the 
petitioner. By discharging the duties im- 
posed upon them by the Rules, the Excise 
officials cannot say that they are rendering 
any service to the petitioner. 


39. Then it is said that the entire 
quantity manufactured at the distillery is 
not released on payment of duty for inter- 
nal consumption, but a substantial portion 
of it is exported on which duty is not col- 
lected by the State of Andhra Pradesh. A 
little. “export Fee” is collected on exports. 
For export. of liquor, the price at which the 
liquor is to be exported from the State of 
Andhra Pradesh must favourably .compare 
with the price of such liquor exported from 
other States. If the excise duty is already 
collected on such liquor, its price might go 
up and then, it might not be possible to 
export the liquor outside the State. Post- 
ing. of the Excise Officials is once again to 
see that the excise duty is paid on the en- 
tire seed of alcohol that is released from 

istillery for internal consumption. We 
are unable to agree with the learned Coun- 
sel appearing for the Government that the 
posting of the Excise Officials at the factory 
premises would amount to. either affording 
a facility to the petitioner, or rendering of 
any service to it. i 

40. None of the above objects for 
which the Excise staff is posted at the peti- 
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tioner’s aay premises is, in our opinion, 
- an object with a view to render any faci- 
lity, or any service to the petitioner in the 
manufacture and production of alcoholic 
liquor. : 


4l. No services are rendered by the 
Excise Staff that is posted at the petitioner's 
facto remises and the establishment char- 

es of the members of:the staff cannot, there- 
sa be demanded ‘or.collected by the Gov- 
ernment as a “fee”; . . 


42, Moreover, no material is plac- 
ed by the Government in its counter on the 
basis of which we could come to the con- 
clusion that the expenditure incurred by the 
Government in rendering those alleged servi- 
ces to the petitioner has got -any relation to 
the fee that is sought to be charged. The 
Government has, therefore, failed to establish 
that the fee charged is a Quid Pro Quo for 
the services rendered. The Government is, 
therefore, not entitled either to levy or de- 
mand or collect the establisiment charges 
of the supervisory staff from the petitioner. 

43. The Government should not think 
that by conferring a licence on the peti- 
tioner to produce or manufacture alcoholic 
liquor for human consumption, it is confer- 
-ring a great benefit or privilege on the 
licensee. Hegde, J., speaking for the Sup- 
reme Court in AIR 1971 SC 1182, observ- 
ed that: 

So T Generally speaking, by grant- 
ing a licence the State does not confer any 
privilege or. benefit on any one. All that 
it does is tò regulate a trade, business or 
profession in public intérest. There may’ be 
cases where a Government which is the 
owner of a particular property tmay grant 
permit or licence to someone to exploit that 

roperty for his benefit. Such a right may 
be given for consideration. It is. only in 
those cases that a licence or a permit is a 
conferment of a benefit or a privilege and 
not in the case of grant of a licence for 
ing on any ordinary trade, business or 
profession...... E l : 
: The Government should not, 
therefore, think that by granting a licence 


-mandamus as prayed 
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to manufacture or produce alcoholic liquor, 
it is conferring any benefit or great privilege 
on the manufacturer. š 
45. It has also been brought to our 
notice that for granting the licence, the 
Government have charged a fabulous fee of 
Rs. 3,000/- as against Rs. 100/- which was 
Bioyiously charged. Under Rule 4 of the 
istillery Rules, the deposit which a licen- 
see had to make, was Rs. 1,000/- previous- 
ly, but it has now been raised, by the pre- 
sent Rules, to Rs. 10,000/-. Under Rule 16 
of the Distillery Rules, the petitioner has 
also given a Bank guarantee of Rs. 53,000/- 
towards the payment of excise duty. - For 
whatever services it is rendering, the Gov- 
ernment’ is already collecting an enhanced 
fee of Rs, 3,000/- as against, Rs.” 100/- 
which “was collected. It has also safeguard- 
ed its interest of collection of the. excise 
duty by increasing the security deposit to 
Rs. 10,000/- from Rs. 1,000/-, and also b 
taking a Bank guarantee of Rs. 53,000/- 
from the petitioner. 


46. In the result, we hold that the 
demand of the establishment charges of the 
supervisory staff under Section 28 (2) of the 
Act or under Rule 15 of the Andhra Pra- 
desh Distillery Rules,.is not an “excise 
duty”. It is not a fee either, for, no ser-: 
vices have been rendered by the Depart- 
ment by posting the Excise staff at the fac- 
tory premises of the petitioner. Nor has any. 
material been placed in the counter filed by 
the Government, to show that the expendi- 
ture incurred by it for rendering those al- 
leged services has got a A relation 
with the fee that is sought to be charged. 


47. We, therefore, accept the writ 
petition and direct the issue of a. writ of 
for restraining and 
prohibiting the Department from either de- 
manding or collecting the establishment 
charges of the supervisory staff posted at 
the factory premises of the petitioner. The. 
writ petition is allowed with costs.. Advo- 


_ cates fee Rs. 100/-. > 


Petition allowed. 


